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chesapeake,  ohio  &  southwestern   r.  r.  co.  v. 

McDowell. 

(Filed  January  6,  1894— Not  to  Ije  reported.) 

Master  and  8ervant — Nejjlect-^The  foreman*  in  appellant's  workshop,  who 
undertook  to  adjust  a  certain  piece  of  machinery  by  petting  upon  a  high 
plaiform  that  had  no  railing,  and  pressing  with  a  scantling  the  part  of  the 
roactiinery  to  be  repairad,  fell  from  thn  platform  and  was  thereby  injured 
because  the  scantling  he  was  using  broke.  He  claims  it  was  neglect  to  fail 
to  have  a  railing  on  the  platform.  Held— Appellee  knew  and  saw  the  risk 
he  was  running  In  attempting  to  adjust  the  machinery  from  the  platform, 
and  assumed  that  risk  and  can  not  recover  for  his  injury.  If  he  had  notified 
any  one  of  the  danger  of  the  platform  it  should  have  been  appellant's  agent 
who  had  charge  of  it,  and  who  had  authority  to  have  a  railing  attached  to  it. 

P.  H.  Darby,  HolineB  Cummins  and  J.  P.  Hobson  for  appellant. 

E.  D.  Walker,  B-  C.  Davis  and  Matt  O'Doherty  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellee  was  foreman  in  the  appellant's  workshop  in  the 
city  of  Paducah.  A  pulley  got  too  tight  on  one  of  the  shafts  to 
be  loosened  by  the  use  of  the  hands  alone,  and  the  appellee  took 
a  piece  of  scantling  and  got  upon  a  platform  or  walkway,  about 
fourteen  feet  from  the  ground  and  about  two  feet  wide,  for  the 
purpose  of  ** prying''  the  pulley  loose  with  the  scantling.  He  did 
apply  the  scantling  as  a  lever   to   pry   tlie   pulley   loose,  but  by 

f^ressing  on  the  lever  with  his  hands  he  could  not  move  the  pul- 
ey.  He  then  threw  his  legs  over  the  lever  for  the  purpose  of 
putting  his  whole  weight  upon  it,  and  the  lever  broke  by  his 
weight,  causing  him  to  fall  to  the  ground  Hnd  crippling  himself. 
He  claims  that  a  railing  upon  the  platform  would  have  prevented 
bis  fall  to  the  ground,  and  that  it  was  negligence  in  the  appel- 
lant not  to  have  a  railing  on  the  platform,  and  that  it  had  prom*. 
ised  him  to  attach  a  railing  to  it. 


'^x 
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The  appellant  says  that  he  knew  in  using  the  lever  as  he  did 
that  if  he  fell  he  would  fall  to  the  ground. 

It  seems  to  us  that  the  facts  heing  hefore  him  as  to  his  under- 
taking to  pry  with  the  scantling,  and  tlie  result  in  case  of  a  mis- 
liap,  he  took  the  risk  as  to  the  sufficiency  of  the  scantling  to  bear 
him  up.  ^so  that,  conceding  he  notified  Mr.  Kudd  that 
the  platform  was  dangerous  witliout  a  railing,  and  that  he  prom- 
ised to  attach  a  railing  soon,  yet  Mr.  Rudd  was  not  the  proper 
person  to  notify  because  he  did  not  have  charge  of  the  machinery 
l)ut  only  the  employment  and  disciiarge  of  the  liands  In  the  shop; 
but  Mr.  Briggs  had  charge  of  the  machinery  and  repairs  and  was 
the  proper  person  to  order  the  railing  to  ])e  put  on,  a  fact  that 
the  appellee  knew  at  the  time. 

The  jurv  should  have  been  instructed  peremptorily  to  find  for 
the  appellant. 

The  judgment  is  reversed  and  remanded  for  a  new  trial. 


COOTS,  &c.  V.  YOWELL. 

(Filed  March  8,  1894.) 

Conveyance  to  one  for  life,  remrtinder  to  his  ohildreii— Title  in  abeyance- 
Descent  and  distribution— A  ocmveyance  to  A  for  life,  reniainder  in  fee  to 
his  children,  heirs  and  legal  repreBenta rives,  vests  the  title  to  the  life  eat-ate 
In  A,  and  if  he  has  no  children  at  any  time  the  title  to  the  remainder  in  fee 
remains  in  the  grantor  ready  to  pass  to  the  ol»il(iren  of  the  life  tenant  should 
they  come  into  being.  And  where  the  grantor  dies  before  the  life  tenant, 
the  title  to  the  remainder  vests  in  his  heirs  at  law,  subject  to  the  same  con- 
tingency. 

Where  the  iK^irs  at  law  of  the  grantor  a(ter  his  death  convey  to  the  life 
tenant  all  their  interest  in  such  Innd,  such  conveyance  passes  all  contingent 
interest  that  such  heirs  of  the  grantor  or  their  cljildren  may  assert  in  the 
land 

Where  one  of  the  heirs  of  the  grantor  after  his  death  niakes  such  convey- 
ance to  the  life  t<?nont  and  then  dies  liefore  the  life  tenant,  who  dies  with- 
out children,  the  children  of  such  heir  can  not  claim  any  interest  in  the 
land.  Their  right  comes  through  their  father,  and  not  directly  from  their 
grandfather. 

Sweeney,  Ellis  &  Sweeney  for  appellants.       * 

Little  &  Son,  Powers  &  Atchison  and  John  F(4and  for  appellee. 

Aj>peal  from  Daviess  (Mrcuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Jeremiah  Yowell,  in  December  of  the  year  1840,  executed  a 
deed  to  his  son,  Algeron  S.  Yowell,  to  a  tract  of  land  in  Daviess 
county,  '*for  and  during  his  natural  life,  and  tlie  remainder  in 
fee  siinple  to  the  children,  lieirs  and  lej^al  represc^ntatives  of  the 
said  Sidney,  to  have  and  to  hold  the  said  tract  of  land  and  appur- 
tenances to  tile  said  Algeron  Sidney  Yowell  lor  and  during  his 
natural  life,  and  the  remainder  in  fee  simple  to  decend  to  and 
belong  and  appertain  to  the  children,  heirs  and  legal  representa- 
tives of  tiie  said  Sidney  Yowell  at  liis  death  as  their  absolute 
estate  forever." 

His  son  Sidney,  at  the  date  of  tlie  conv(»yance,  had  neither 
wife  nor  children,  and  died  childb^ss.  without  ever  having  had  a 
child  born  to  him.     His  father  died   before  Sichiey,  and   after  the 
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father's  death  his  brothers  and  sisters,  with  a  view  of  vesting  in 
Sidney  the  fee,  granted  unto  him  by  a  regular  conveyance  all 
their  right,  title  and  interest,  reversionary  or  otherwise,  to  this 
land. 

John  Yowell,  one  of  the  brothers  of  Sidney,  dicul  before  the 
latter,  leaving  children.  Sidney,  the  life  tenant,  then  died,  and 
having  sold  and  conveyed  this  land  to  the  appellant,  the  children 
of  John  Yowell  brought  this  action  to  recover  their  interest  in 
the  land,  claiming  to  have  derived  title  by  descent  from  their 
grandfather,  and  that  their  father  had  no  interest  in  it.  The 
court  below  held  that  as  John  Yowell  died  before  the  life  tenant 
(his  brother),  his  (John's)  children  took  from  or  through  their 
grandfather,  and  were  entitled  to  recover  as  his  heirs  at  law. 

If  the  grandfather  had  survived  his  son  John,  tlje  fatlier  of 
these  children,  in  that  event  John's  children  would  iuive  inher- 
ited from  their  grandfather  because  the  title  was  in  him,  there 
being  no  one  to  take  the  remainder  interest;  but  the\ grandfather 
was  dead,  leaving  John  Yowell,  one  of  his  heirs,  together  with 
his  brothers  and  sisters,  and  they  hold  the  title  in  the  same  man- 
n**r  their  father  and  the  grandfather  of  their  children  held  it  dur- 
ing the  continuance  of  the  life  estate.  This  was  a  contingent 
remainder  in  the  children  of  the  life  tenant,  supported  by  the  life 
<j8t»te. 

There  were  no  children  living  when  the  deed  was  made  to  Sid- 
ney and  none  born,  and,  therefore,  no  title  ever  i)assed  in  remain- 
der. The  title,  it  is  argued,  was  in  abeyance,  resting  in  nubibus, 
ready  to  pass  to  whoever  might  be  the  heir  of  the  original 
grantor  at  the  death  of  the  life  tenant,  and  upon  this  idea  a  re* 
c'overy  was  permitted. 

Suppose  the  original  grantor  had  survived  the  life  tenant,  and 
before  the  termination  of  the  life  estate  had  sold  all  his  interest, 
reversionary  or  otherwise,  to  a  stranger,  would  not  the  title  have 
passed,  both  by  way  of  estopi)el  and  bf»cause  the  failure  of  any 
one  to  take  the  remainder  left  still  in  him,  the  absolute  fee? 

The  grantor,  however,  died  and  his  interest  i)nssed  to  his 
heirs,  and  when  they  conveyed  to  the  appellant  did  nut  their 
title  pass  in  the  same  manner  that  it  would  have  i)assf'd  had  the 
original  grantor  survived  and  made  the  conveyance  before  the 
death  of  the  life  tenant?  They  stood  in  his  slioe's,  a!id  a  convey- 
ance that  would  estop  him  would  estop  bis  heirs  at  law. 

These  children  of  John  do  n«)t  inherit  from  their  grandfather, 
but  from  their  father.  He  took  from  his  latlur  and  they  Irom 
John,  their  father.  The  title  did  not  pass  from  the  original 
grantor  because  there  was  no  one  to  take  the  remainder,  and  the 
title  being  with  the  grantor  passed  to  his  heirs  at  law,  and  John 
being  one  the  title  to  an  interest  was  in  him  as  lieir,  subject  to 
pass  from  him  on  the  happening  of  the  contintci  ncy,  viz.,  his 
brother. Sidney  having  children. 

While  this  title  was  in  John,  the  father  of  these  appell(»es,  he 
conveyed  the  land  away,  and  tlK're  was  notliing  to  pass  to  his 
t^hildren.  The  transition  of  the  title  was  in  abeyance,  ready  for 
the  remainderman  at  the  expiration  of  the  life  estate,  or  when 
coming  into  existence  so  as  to  take.  The  title  in  this  case  never 
left  the  orip;inal  grantor,  and  when  he  dietl  it  passed  to  his 
heirs,  and  if  he  had  sold  this  land,  inst(>ad  of  his  children, 
they  could  not  have  inherite«l  it  from  him,  as  lie  and  those  under 
him  would  havo  been  estopped  to  say  that  at  tiie  tinii*  he  sold  he 
had  no  titlci 

Here  is  a  contingent  remainder  created  by  dt»ed;  the  title  re- 
mains in  the  grantor  until  the  contingency  happens.  It  never 
<iid  happen,  and,  therefqn>,  the  title   remains   in  the  grantor,  and 
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at  his  deatji   passed   to   his   heirs;  and  his   heirs  having  sold  the- 
land,  their  children  are  estopped  from  chiiming. 

Mr.  Fearn  says  the  title  must  remain  in  the  grantor  as  tliere  is- 
no  one  to  receive   it.     Where   the   d«evisee   takes   upon   a  contin- 
gency   the  title  is  in    the    heir,  says   Mr.  Kent,  suhject   to  be  de- 
feated  when   the  devise   takes  effect.     (Kent's  Com.,  volume  4, 
page  257.) 

*'If  a  contingent  remainder  be   created   in-  conveyance   by  way 
of  use,  the  inheritance  in  the  meantime  remains  in  the  grantor  or 
his  heirs,  or  descends  to  the  heirs  of  the  testator  until  the  contin- 
gencv   happens.''    (Kent  s  Com.,   volume   4,  page    267;   Herbert, 
Gd'n  V.  Herbert's  Ex'or,  85  Ky.,  147.) 

In  our  opinion  the  recovery  should  have  been  denied,  and  the 
judgment  is  reversed,  with  directions  to  dismiss  the  petition. 
(Pryor  v.  Castleman,  9  Ky.  Law  Rep.,  752.) 

Judge  Pryor  delivered  tlie  following  response  to  a  petition  for 
rehearing:  ' 

While  the  court  may  have  failed  to  understand  the  theory  upon 
which  the  recovery  was  permitted  below,  still  it  presented  the 
real  question  involved.  It  is  claimed  that  the  title  passed  out  of 
the  grantor  at  the  date  of  the  grant,  A.  S.  Yowell  taking  a  life 
estate,  and  the  remainder  interest  was  in  abeyance,  waiting  for 
sorne  one  to  come  into  existence  who  could  take  it.  The  life 
tenant  had  no  children,  and  he  could  have  no  heirs  in  a  legal 
sense  until  his  death,  and  dying  without  children,  it  is  claimed 
that  the  title  then  in  abeyance  went  to  the  heirs  of  the  life  ten- 
ant. 

It  is  manifest  the  remainder  was  to  the  children,  and  not  to  the 
heirs  of  the  life  tenant,  in  the. event  he  had  no  children.  This 
is  the  plain  purport  of  the  deed,  *' remainder  in  fee  simple,  to 
descend  to  and  belong  and  appertain  to  the  children,  heirs  and 
legal  representatives  of  the  said  Aigeron  S.  Yowell  at  his  death 
as  their  absolute  estate  forever." 

The  words  heirs  and  representatives  had  direct  reference  to  the 
children  of  the  life  tenant,  and  the  language  of  the  conveyance 
does  not  in  express  terms,  or  by  fair  inference,  authorize  the  con- 
clusion that  it  was  the  intention  of  the  grantor  to  pass  the  fee  to 
the  heirs  of  the  life  tenant  in  the  event  he  died  without  children. 

It  is  a  plain  deed  to  one  for  life,  remainder  to  his  children,  and 
the. contention  that  the  heirs  of  Aigeron  took  as  purchasers  in 
the  event  tlie  life  tenant  died  childless  is  not  warranted  by  the 
language  of  the  instrument.  They  took  nothing  under  the  deed, 
and  the  real  jjoint  involved  is  the  one  discussed  in  the  original 
opinion,  and  presents  an  interesting  question. 

Petition  overruled. 


WILMER,  &c.  V.  HUNTINGTON. 
(Filed  March  8,  1894— if ot  to  be  reported.) 

PleadlDfirB— Morteages— PlalDtifis  alleged  that  H.  executed  various  mort- 
gages oD  »  tract  of  laDd,  described  by  metes  and  bounds;  that  subsequeDtly 
the  vendor,  under  whom  appellee  olaims,  with  knowledge  of  said  mortf^ages, 
received  a  ooDveyance  from  H.  of  about  5  acres  of  land,  a  part  of  the  tract 
BO  mortgaged,  which  said  6  acres  Is  described  in  the  petition;  that  at  a 
later  time  suit  to  foreclose  the  mortgage  was  brought,  to  which  the  appellee 
and  his  vendor  were  not  made  parties,  and  that  under  a  jadgment  in  this 
action  the  whole  lot  first  described  was  sold  by  commissioner  and  purchased 
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^y  one  of  the  plaintiffs;  that  said  lot  did  not  sell  for  enough  to  satisfy  all 
iDortKB^e  liens,  and  a  sale  of  said  6  acres  to  satisfy  the  balance  of  said 
lien  debts  is  prayed  for.  An  amended  i)etltion  alleged  that  said  5  acres  is 
apart  of  the  land  mortfiaged  by  H.  as  mentioned  in  the  petition.  Held— 
ThH  petition  as  amended  states  a  cause  of  action,  the  intention  of  the 
pleader  to  allege  that  said  5  acres  was  a  part  of  and  included  in  the  tract 
-originally  mortgaged  to  appellants  being  apparent. 

G.  J.  Helm  and  O'Hara  &  Bryan  for  appellants. 

J.  C.  Wright  for  appellee. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

It  is  stated  by  William  Wilmer  and  C.  Willison,  plriintilfs  below, 
and  who,  jointly  with  some  of  the  defendants,  prosecute  this  ap- 
peal; that  Ha  D.  Helm,  being  owner  of  a  tract  of  land  described 
in  tlie  petition  by  metes  and  bounds,  executed  mortgages  on  it  at 
different  times  and  to  different  persons,  including  plaintiffs,  to 
secure  payment  of  sums  severally  due  tlieni;  that  subsequent  to 
execution  of  tiie  last  one  of  said  mortgages,  and  with  full  knowl- 
edge of  liens  on  the  land  thus  created  and  existing,  the  Cincin- 
nati <t  Southwestern  Railway  Company  purchased  and  receive,d 
a  conveyance  for  about  6  acres,  part  of  said  lajid,  and   likewise 

described  in  the  petition  by  metes  and  bounds.  And  that  H.  E. 
Huntington,  made  defendant  to  the  action  and  now  appellee,  has 
acquired  all  right,  title  and  interest  of  the  Cincinnati  <&  South- 
eastern Railway  ('omi^any  in  and  to  said  land. 

It  is  further  stated  that  April  24,  1888,  whicli  was  after  th^  pur- 
chase by  said  comi:)any  of  tlie  parcel  of  about  5  acres,  C.  W. 
Wallace.'  assignee  of  one  of  tlie  notes,  to  secure  payment  of  which 
said  mortgages  were  executed,  brought  an  action  to  enforce  his 
lien,  all  the  other  mortgagees  referred  to  being  made  defendants, 
though  neither  Huntington  nor  his  vendor,  the  ('incinnati  & 
Houtheastern  Railway  Company,  was  a  party;  that  under  a  judg- 
ment rendered  in  that  action  tlie  master  commissioner,  in  lan- 
Knage  of  the  petition,  *' pursuant  of  agrement  of  parties  therein, 
offered  for  sale  the  entire  tract  of  land  first  herein  described,  or 
so  much  thereof  as  would  bring  $26,244.98,  being  the  amount  of 
liens  adjudged,  and  sold  the  entire  tract  to  plaintiff,  William 
Wilmer." 

It  is  further  alleged  that  the  sum  for  which  the  land  sold  was 
not  enough  to  satisfy  all  the  lien  debts,  plaintiff  and  some  of  the 
defendants  being  left  unpaid.  Judgment  is,  therefore,  asked  in 
this  action  for  a  sale  of  '*said  last-described  tract  of  land,"  by 
which  was  evidently  meant  the  parcel  of  about  5  acres,  to  satisfy 
balance  in  their  favor. 

A  geneial  demurrer  having  been  filed,  the  lower  court  adjudged 
as  follows:  '*The  petition  does  not  show  that  the  land  sold  to  the 
railroad  companv,  and  afterwards  acquired  by  Huntington,  was 
involved  in  s^id  action  by  C-.  J.  Wallace,  etc.,  or  that  it  is  em- 
braced in  any  mortgage  involved  in  said  action.  The  demurrer  of 
Huntington  is  sustained." 

Thereupon  plaintiffs  filed  an  amended  petition,  in  which  it  is 
Htated  substantially  that  the  parcel  of  about  5  acres  purchased 
by  the  railway  company  is  part  of  the  lan^l  mortgaged  by  H.  D. 
Helm  as  before  mentioned. 

There  is  an  apparent  conflict  between  that  and  a  previous  state- 
ment of  the  original   petition    that   the   entire    tract  first  therein 
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described  was  sold  under  the  judgment  mentioned.  But  in  tiiat 
description  the  abuttals  are  simply  set  out,  without  mention  or 
the  quantity/  of  land  mortgaged.  And  it  may  be,  and  we  think 
the  pleader 'meant  to  and  did  substantially  allege,  that  the  tract 
mortgaged  contained  really  about  49  acres,  of  which  only  45  was 
sold  under  the  judgment,  leaving  the  parcel  of  about  5  acres  then 
undisposed  of.  In  that  case  a  cause  of  action,  we  think,  has 
been  stated.  But,  of  course,  to  maintain  this  action  it  must  be 
made  to  appear  the  parcel  of  about  5  acres  was  included  in  the 
various  mortgages. 

Wherefore,  the  judgment  is   reversed    and    cause   remanded  for 
proceedings  consistent  with  this  opinion. 


CRUSE  v.  COMMONWEALTH. 

(Filed  March  31,  1894— Not  to  be  reported.) 

Criminal  Inw— Evidence— Instructions— The  evidence  was  sufficient  to  au- 
thorize the  verdict  finding  appellant  guilty  of  mialiciously  shooting  and 
woundiuff  another  wirh  intent  to  kill  him,  and  the  instruction  ooncernlng- 
appellant's  right  of  self-defense  was  favorable  to  him,  and  not  prejudicial. 

S.  G.  Wilkerson  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Hart  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bl^nnett. 

Th5  appellant  was  found  guilty  of  the  statutory  crime  of  ma- 
liciously shooting  and  wounding  another  with   intent  to  kill  him. 

The  evidence  is  that  the  appellant  claimed  the  right  to  the 
use  of  a  mule  on  Sunday;  that  (larnett  got  the  possession  of  the 
mule  Sunday  morning  and  rode  it  after  a  saddle;  that  while  he 
was  gone  after  the  saddle  the  appellant  said  he  would  kill  him 
for  taking  the  mule;  that  upon  (xarnett's  return  with  the  mule 
the  api^ellant  shot  liim.  The  appellant  says  that  he  was  induced 
to  shoot  (5arnett  by  the  belief  tliat  (xariiett  was  drawing  a  pistol 
with  wliich  to  shoot  him.  But  the  jury  did  not  believe  him,  but 
believed  that  the  appellant  was  guilty  of  malicious  shooting  as 
charged. 

Instruction  No.  5  is  to  the  effect  that  if  appellant  had  reasonable 
ground  to  believe,  and  did  believe,  that  his  life  was  in  danger  by 
Garnett,  he  had  the  right  to  shoot  in  self-defense.  The  instruc- 
tion, under  the  circumstances,  is  favorable  to  the  appellant.  In- 
struction No.  6,  asked  by  the  appellant,  was  not  authorized  by 
the  evidence. 

The  judgment  is  afflrmed. 


AULTMAN  &  TAYLOR  Co.,  &c.  v.  FRASURE,  &c. 

(Filed  April  6,  1894.) 

1.  Mortgage  of  wife's  land  to  secure  debt  of  husband— Acknowledgment — 
Coercion— A  mortage  of  land  executed  by  a  wife  to  secure  payment  of  a 
debt  of  her  husband  can  not  i»e  t-nforoed  against  her  where  it  appears  that 
the  mortgagee  knew  that  the  wife  claimed  and  own^d  the  land,  alihouph 
the  legal  title  was  in  her  husband,  and  where  the  mortgage  from  the  wife- 
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was  procured  by  noeroion  aqd  threats  on  the  husband's  part,  made  in  the 
pre!«ence  of  the  mortf^afreeand  the  deputy  clerk  takinfz  the  acknowledKnient> 
and  whbn  the  acknowledgment  was  made  in  the  presence  of  the  husband. 

3.  Same — Collateral  attack  of  clerk's  certificate — Where  the  mortgagee  waa 
present  when  the  aoknowled^nient  was  taken  and  |  saw  and  knew  that  the 
clerk  made  a  mistake  when  he  certified  that  the  wife  was  examined  separate 
and  apart  from  her  husband,  and  that  she  executed  the  mortf2:age  volun- 
tarily, parol  evidence  may  Ix?  introduced  by  the  wife  in  an  action  to  enforoet 
the  mortgage  to  show  said  mistake. 

F.  A.  Hopki^is  for  appellants. 

Jas.  Goble  and  T.  Y.  Fitzpatrick  for  apellees. 

Appeal  from  Floyd  Circuit  Court. 

Opinion  of  the  court  bv  Judsce  Lewis. 

The  Aultman-Taylor  Co.  brought  this  action  against  William; 
T.  and  Cyntha  Frasure  to  recover  on  notes  given  to  it  by  him  for 
purchase  price  of  a.  steam  sawmill,  and  also  to  subject  a  tract  of 
land  on  which  they,  March  1,  1884,  executed  a  mortgage  to  secure 
the  debt. 

Judgment  was  rendered  against  him  on  the  notes,  and  by  sale 
of  the  mill  one  of  them  paid;  but  she,  her  husband  refusing  to 
join,  filed  a  separate  answer,  alleging  the  mortgage  was  void  be- 
cause she  signed  and  acknowledtr^d  it  In  presence  of  her  hus- 
band and  under  coercion,  against  her  will.  She  furtlier  states, 
that  the  land  was  not,  as  recited  in  the  mortgage,  his  property, 
but  belonged  to  her;  and  plaintiff,  her  husband,  and  one  Butcher 
had  combined  to  defraud  ner  out  of  it. 

It  appears  that  she  acquired  by  gift  of  her  mother  and  had 
allotted  to  her  a  certain  tract  of  land,  which  was  subsequently 
sold  for  about  $1,25();  and  in  1877  she  purchased  of  William  Crisp 
the  land  in  controvrrsy  at  the  price  of  $2,r)00,  of  which  she,  with 
proceeds  of  the  otlier  tract,  and  of  personal  property  likewise  de- 
rived from  her  mother,  paid  the  sum  of  $1,6(X):  but  hot  being  able 
to  pay  the  residue,  a  part  of  the  land,  amounting  in  value  to  $4<M), 
was  taken  back  by  Crisp,  and  consequently  no  demand  for  ])al- 
ance  of  the  $2.(K>)  could  legally  oi  was  ever  after  made  by  Crisp 
or  his  heirs  or  representatives,  hut  she,  with  her  husband,  has, 
ever  since  the  purchase,  continued  in  actual  possession  of  tlie- 
land  so.  paid  for. 

After  the  de^ith  of  ('risp  his  vendor,  Davidson,  brought  an 
action  for  about  $589  unpaid  purchase  money,  and  under  judg- 
ment his  lien  was  enforced  and  the  entire  tract  was  sold  July  9, 
1883.  for  that  sum,  William  T.  Frasure  becoming  the  purchaser; 
but  he  immediately  instituted  an  action  in  his  own  name  against 
heirs  and  representatives  of  ('risp,  and  obtained  a  judgment  for 
sale  of  real  property  belonging  to  his  estate  to  repay  what  had 
been  bid  by  him  at  sale  of  the  land  in  controversy  to  satisfy 
the  debt  of  Davidson,  and  was  thereby  reimbursed  except  to  the 
extent  of  about  $104.25. 

July  29.  1885,  which  was  subsequent  to  sale  of  the  (^risp 
land,*  William  T.  Frasure  transferred  his  bid,  and  authorized 
commissioner's  deed  made  to  James  Butcher  for  the  entire  tract, 
which  was  done.  The  consideration  for  that  transfer,  as  recited 
In  the  contract  between  them,  was  payment  already  made  by 
Butcher  to  Davidson  of  said  $104,25,  and  to  the  Aultman-Taylor 
Co.  $356.75  of  the  mill  noles,  and  agreement  to  pay  balance 
thereof,  the  entire  consideration  being  $2,0(M). 

Cyntha  Frasure  states  in  her  answer,  and   we  think   truly,  that 
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the  purchase  by  her  husband  under  judgment  in  the  action  of 
Davidson  v.  Crisp's  heirs  and  representalives,  of  which  she  was 
not  a  party,  subsequent  institution  of  the  action  in  his  name  and 
for  the  benefit  against  same  defendants,  and  transfer,  likewise 
for  his  own  benefit,  to  Butcher  were  all  done  without  her  knowl- 
•edge  or  consent. 

No  written  evidence  of  her  purchase  of  the  land  exists  except 
an  unsigned  bond  prepared  by  Crisp  in  February,  1877,  and  placed 
in  the  hands  of  an  attorney  at  law,  where  it  remained  until  this 
action  was  commenced.  Although  not  actually  signed,  the  paper 
seems  to  show  her  right  to  the  land  was  then  understood  and 
recognized  by  both  Crisp  and  her  husband,  for  it  contains  a  cov- 
enant to  convey  it  to  her;  but  independent  of  that  evidence  it  is 
made  clear  she' purchased  and  paid  for  that  part  of  the  tract  now 
claimed  by  her,  with  the  agreement  by  her  husband  it  was  to  be 
her  property,  and  has  l)een  in  the  adverse  possession  long  enough 
to  make  her  title  good  against  Crisp's  heirs;  and  we  think  it 
should  also  prevail  against  the  deed  made  by  the  commissioner 
of  court  to  Butcher,  if  the  mortgage  be  as  to  her  void  upon  either 
ground  alleged  in  her  answer,  for  although  he  detiies  any 
Knowledge  of  her  title  at  the  time  of  his  purchase  from  her  hus- 
band, we  are  satisfied  from  all  circumstances  of  this  case  he 
ha'd  sufficient  notice  to  put  liim  on  inquiry. 

As  the  mortgage  was  executed  before  Butcher  purchased  from 
William  T.  Frasure,  he  of  course  did  not  aid  in  procuring  execu- 
tion of  it;  but  the  evience  shows  satisfactorily  tjiat  her  husband 
attempted  to  cheat  her  out  of  the  land,  and  procurement  of  the 
mortgage  and  his  r^ale  to  Butcher  were  parts  of  his  jUan  to  do  so. 

That  she  executed  the  mortgage  under  coercion  of  her  husband, 
aided  by  two  of  her  sons  and  against  her  will,  is  made  plain  by 
the  testimony;  and  we  think  it  equally  plain  the  agent  of  the 
Aultman-Taylor  (-o.,  who  was  present  at  the  time,  knew  she  did 
not  freely  sign  and  acknowledge  it,  and  also  knew  she  claimed 
the  land  as  her  own,  for  he  was  nor.  only  informed  by  Frasure, 
before  arriving  at  her  residence,  she  had  not  consented  to  exe- 
cute it,  but  went  thra'e  for  the  avowed  purpose  of  seeing  if  she 
«ould  not  be  induced,  to  do  so,  as  upon  that  depended  the  sale  and 
delivery  of  the  mill,  tlie  price  of  which  had  already  been  agreed 
on  by  him  and  Frasure. 

After  his  arrival  she  said  in  his  presence  and  that  of  her  hus- 
band the  deputy  clerk  need  not  be  sent  for,  as  she  would  not  sign 
the  mortgage;  the  land  was  hers  and  she  did  not  intend  to  give 
it  away.  Nevertheless  the  deputy  clerk  was  sent  for,  and  not 
only  did  her  husband  threaten  to' leave  and  never  again  '*strike 
a  lick  upon  the  farm"  unless  she  signed  and  acknowledged  the 
mortgage,  but  two  of  their  sons  made  a  similar  threat.  It  further 
appears  the  agent  of  the  company  told  her  it  was  to  her  interest 
to  sign  it,  and  there  is  evidence  the  deputy  clerk  even  persuaded 
her  to.  do  so.  Being  thus  constrained  and  environed,  finally,  in 
language  of  a  witness  present,  "she  said  she  reckoned  she  would 
have  to  sign  it,  but  it  was  awfully  against  her  will,  "and  the 
same  witness  and  others  testified  "she  was  crying  when  she 
signed  it,  and  kept  on  crying." 

The  mortgage,  whicli  had  been  previously  written  and  is  unus- 
ually long,  verbose  and  tedious  in  detail,  purports  to  convey  not 
her  fee  simple  title,  although  the  agent  was  present  and  knew 
she  claimed  the  land  as  Iier  property,  but  merely  her  right  of 
dower  and  homestead  exemption,  the  evident  intention  being 
thus  to  ignore  her  right  to  the  land,  and  estop  her  setting  up 
claim  to  it.  The  evidence  also  shows  that  her  liusband,  though  get- 
ting from  his  seat,  did  not  leave  the  room,  but  was  present  when 
the  deputy  clerk   took  her  acknowledgment,  if   he  did  so  legally. 
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The  evidence  thus  conclusively  showing  that  essential  condi- 
tions of  validity  of  the  mortgage,  as  it  affects  Mrs.  Frasure,  were 
violated,  the  question  arises,  to  what  extent,  if  at  all,  it  can  be 
used  to  contradict  the  clerk's  certificate. 

Section  17,  chapter  81,  (General  Statutes,  provides:  ** Unless  in 
a  direct  proceeding  against  himself  or  his  sureties,  no  fact 
t)fficiaUy  stated  by  an  officer,  in  respect  of  a  matter  about  whicli 
he  is  by  law  required  to  mal?e  a  statement  in  writing,  either  in 
the  form  of  a  certificate,  return  or  otherwise,  shall  be  called  in 
question  except  upon  the  allegation  of  fraud  on  the  part  of  the 
partv  benefited    therebv  or  mistake  on  the  part  of  the  officer." 

And  in  Pribble  v.  Hall,  18  Bush,  61,  it  was  held  that  **tbe  fraud 
which  will  under  the  statute  let  in  an  inquiry  into  the  truth  of 
the  officer's  certificate  must  relate  to  the  obtainins:  gf  the  certifi- 
cate itself,  not  to  the  making  of  the  instrument  acknowledged.'' 

But  whether  there  was  fraud  in  that  sense  on  the  part  of  the 
party  benefited  in  this  case  we  need  hot  inquire  because  there 
was  no  allegation  of  tlie  fact.  It  is,  however,  alleged  the  clerk 
tsommitted  a  mistake  in  his  certificate,  and  the  evidence  satisfac- 
torily shows  it  not  to  be  true,  as  he  certifies  either  that  Mrs. 
Frasure  was  examined  separately  and  apart  from  her  liusband  or 
that  she  voluntarily  acknowledged  tbe  mortg?ige. 

There  may  be  renson  for  the  rule,  as  settled  by  this  court,  that 
**when  a  certificate  is  regular  on  its  face  and  hns  been  recorded, 
it  should  not  be  op-n  to  assault  by  p«rol  evidence"  so  ns  to 
affect  innocr'Ut  purchasers  (Harpendlng  v.  Wiley,  14  Bush.  J*8()); 
"but  when,  as  in  this  case,  the  mortgagee,  by  its  agont,  was  pres- 
ent when  the  acl<nowleile:ment  was  taken,  and  knew  the  clerk 
made  a  mi:;take  about  essential  facfs  he  was  recjuired  to  certify, 
we  do  not  ser»  why  the  truth  mny  not  be  shown  by  parol  evidence, 
for  if  a  certificate  can  not  be  called  in  question  by  reason  of  mis- 
take on  part  of  the  clerk,  committed  in  tlie  presence  of  a  vendee 
or  mortgagee,  there  is  no  state  of  case  in  which  it  can  be  done, 
and  the  exception  cont-ained  does  not  apply  or  operate  at  all;  but 
whether  the  certificate  of  acknowledgment  in  ciuestion  be  valid 
and  regular  or  not,  the  mortgage  having,  as  the  evidence  shows, 
been  obtained  by  fraud  of  the  husband,  in  which  the  agent  of 
the  company  participated,  also  by  coercion,  Is  void  as  to  Mrs. 
Frasure.  for,  as  said  in  Pribble  v.  Hall,  if  there  was  fraud  in 
obtaining  the  deed  no  sort  of  acknowledgment  could  purge  it 
away,  and  it  would  be  equally  Invalid  if  the  execution  of  it  was 
procured  by  coercion. 

By  the  judgment  appealed  from  appellant,  James  Butcher, 
though  the  mortgage  was  set  aside,  was  given  a  lien  on  the  land 
for  $l04.23,  the  amount  paid  in  satisfation  of  the  Davidson  debt. 
This,  we  think,  was  proper,  inasmuch  as  the  land  was  bound  for 
that  debtc;  but  the  lower  court  left  open  the  question  of  enforc- 
ing a  lien  on  the  land  for  $856.75,  paid  by  Butcher  to  the  Ault- 
man-Talyor  Co.  on  the  mill  debt,  and  it  Is  consequently  not  be- 
fore this  court  for  decision. 

Judgment  affirmed. 


KNOXVILLE,  CUMBERLAND  GAP.  <fec.  R.  R.  CO.  v. 

MASON,  HOGE  &  CO. 

(Filed  April  5  1894.) 

1.  Liens  on  railwnys  for  innterialH  furnished — Plondlnps-^-Even  If  the  peti- 
tion to  enforce  a  sulxinn tractor's  lien  for  Inbor  performnd  jind  mnterlala  fur- 
nished in  the  oonstraction  of  a  railroad  was  not  hufliciently  ('efinlte  lu  its 
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alleviations  ooncerDing  the  aoceptanoe  of  the  work  or  the  taking  of  o  final  e8<i> 
timate  by  the  engineer,  this  was  a  defect  to  be  taken  advantage  of  by  Rpeola) 
demurrer  only,  and  where  a  general  dernuri*er  to  the  pefitinn  was  iiled  ao^ 
never  acted  upon  by  the  trial  oourr>,  and  an  aui^wer  was  filed  and  isRue  joined 
and  proof  taken  of  the  matters  imperfectly  alleged,  this  court  will  not  oi>. 
appoal  hold  that  the  petition  stated  no  cauVe  of  action,  the  evidence  show- 
ing that  th*<  contract  of  construction  was  fully  complied  with  by  the  suf  con- 
tractors, and  that  the  railway  has  been  accepted  and  is  now  l)eing  operated. 
2.  Same -Constitutional  law  — A  con  tractor  agieed  for  a  fixed  compensatioi> 
to  buy  a  right  of  way  and  sites  for  depot,  etc..  and  to  construct  and  equip  a 
railroad  and  deliver  the  same  to  a  railway  company.  Appellee,  as  subcon- 
tracfop,  agreed  with  the  contractor  to  build  a  p^rt  of  said  road.  After  the- 
making  of  these  contracts,  but  before  any  part  of  the  construction  bad  been 
commenced,  an  act  was  passed  by  the  legislature  giving  a  lien  on  railroad  to 
oontri^oTors  and  subcontractors  furnishing  naterials  or  performing  labor 
upon  constructlt)n.  Held— The  subcontractors  can  claim  a  lien  under  thia 
act  upon  the  road  constructed  by  them.  While  the  legislature  can  not  pro- 
vide thac  a  lien  on  land  shall  exist  to  secure  the  payment  of  pre  existing 
contracts,  because  such  enactment  would  makea  newcontrait  for  the  parties, 
yet  in  this  case  the  property  to  which  the  Hen  was  to  attach  did  not  exist  at 
the  time  of  the  learislative  enactment-*-  it  was  brought  into  being  by  the  sub- 
contractors, and  under  the  statute  they  are  entitled  to  their  lien. 

E.  F.  Trabue,  Pirtle,  Speed  &  Trabue  and  James  A.  Chapman 
for  appellant. 

Wm.  Lindsay  and  W.  J.  Hendrick  for  appellees. 

Apppeal  from  Bell  Court  of  (Common  Pleas. 

Opinion  of  tlie  court  by  Judge  Pryor. 

By  an  act  of  the  lej^islature  that  became  a  law  on  the  12th  of 
March  in  tlie  year  1888  it  was  provided  that  all  persons  who  per- 
form labor  or  who  furnish  labor,  materials  or  tyams  for  the  con- 
struction or  improvement  of  any  canal,  railroad,  turnpike  oiv 
otlier  improvement  in  this  Commonwealth,  by  contract,  express 
or  implied,  with  the  owner  or  owners  tliereof  or  by  subcontract 
thereunder  shall  have  a  lien  thereon  and  upon  all  the  property 
and  franchises  of  tiie  owner  or  owners  thereof,  or  by  subcontract 
thereunder,  shall  have  a  lien  thereon,  and  upon  all  the  property 
and  franchises  of  the  owner  or  owners  thereof  for  the  full  con- 
tract price  of  said  labor,  material  and  teams  so  furnished  or  per- 
formed, which  said  lien  shall  be  prior  and  superior  to  all  other 
liens  theretofore  or  thereafter  created  tliereon. 
By  the  otli  section  its  provisions  are  made  to  apply  "to  canals^ 

railroads,  turnpikes  and  other  public  improvements  now  in  course 
of  construction,  in  so  far  as  they  do  not  impair  obligati(ms  here- 
tofore created,  etc. 

The  appellees  in  this  case  entered  into  a  contract  on  the  18th  of 
January  of  the  year  1888  with  the  Cumberland  Gap  Construction 
Company  to  construct  a  portion  of  the  Powells  Valley  Bailroad, 
extendi  rig  from  Cumberland  Gap  to  Powells  river.  This  contract 
was  entered  into  nearly  two  months  prior  to  the  i)assage  of  the^ 
statute  under  which  liens  were  created  on  such  improvements  for 
the  benefit  of  those  whose  labor  and  materials  were  used  and  ex- 
pended in  constructing  thein. 

The  appellees  being  subcontractors  from  the  Cumberland  Gap. 
Construction  Company,  it  is  necessary  to  notice  the  contract 
made  by  that  couipany  for  the  construction  of  this  railroad.  That, 
contract  was  made  in*  August  of  the  year  1887,  and  by  its  terms 
the  construction   company  was  to  conduct  and  equip  the  entire? 
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line  of  road,  pay  for  the  rights  of  way  and  depot  grounds,  and 
also  obligated  itself  to  pay  the  current  expenses  of  the  railway 
company  during  the  time  of  construction.  In  consicleration  of 
this  undertaking  by  the  construction  company  the  railroad  com- 
pany agreed  to  execute  to  the  Central  Trust* Company  of  New 
York  $l,700,(XX)  of  first  mortgage  bonds  on  its  road,  and  also  sec- 
ond mortgage  bonds  to  the  amount  of  $o()l),000,  and  to  pay  the 
construction  company  in  installments  as  the  work  progressed  by 
the  delivery  of  the  stocks  and  bonds,  and  also  to  give  to  the  con- 
struction company,  in  part  payment,  $28,000  per  mile  of  fully 
paid-up  shares  of  stock. 

The  appellees,  as  subcontractors,  completed  their  work  and  as- 
serted a  lien  for  their  money  by  the  present  action  in  equity, 
claiming  an  indebtedness  of  about  $47,000.  The  principal  if  not 
all  the  work  for  which  this  compensation  is  asked  under  their 
contract  is  for  the  construction  of  a  tunnel  under  Cumberland 
mountain  in  this  State.  The  lien  is  claimed  by  reason  of  the 
statute  referred,  to,  and  from  the  record  it  appears  that  all  the 
steps  were  taken  by  the  appellees  necessary  to  preserve  their 
lien.  The  Powells  Valley  Railway  Company,  the  Cumberland 
Gap  Construction  Company,  the  Central  Trust  Company  of  New 
York  and  the  Louisville  &  Nashville  Railroad  C'onipany  were 
made  defendants  to  the  action,  and  all  are  nonresident  corpora- 
tions except  the  Louisville  &  Nashville  Railroad  Company. 

The  railway  company  was  chartered  by  the  Tennessee  legisla- 
ture, the  construction  company  by  the  State  of  New  Jersey  and 
the  central  trust  company  is  a  New  York  corporation. 

The  liouisville  &  Nashville  Railroad  Company,  a  Kentucky 
corporation,  after  the  railway  had  been  completed,  or  at  least 
that  part  of  the  work  undertaken  by  the  appellees,  leased  it  from 
the  appellant,  but  this  corporation  is  no  longer  interested  in  the 
litigation,  as  the  appellees  disclaimed,  in  the  court  below,  1o  in- 
terfere with  the  lease,  but  to  hold  their  claim  subordinate  to  that 
of  the  lessee. 

The  Cunjberland  (*ap  Construction  Company,  being  a  nonresi- 
dent, was  proceeded  against  by  warning  order,  and  although  the 
real  debtor*  is  not  an  appellant  in  this  court,  nor  was  tiiere  a 
judgment  against  it,  the  Powells  Valley  Railway  Compjiny  was 
proceded  ngainst  by  warning  ord^er  only,  the  return  by  the  officer 
as  to  a  personal  service  having  been  quashed  upon  motion  of  the 
railway  company,  its  appearance  hiving  been  entered  foi  that 
purpose  alone. 

The  Central  Trust  Company,  the  holder  of  the  bonds  in  trust 
for  the  contracting  parties,  the  C-umberland  Gap  Construction 
Company  and  the  railroad  company,  entered  its  appearnnce  and 
is  contesting  the  claim  of  the  plaintiffs,  denying  also  rheir  right 
to  any  lien,  and  setting  up  its  mortgages  made  for  the  purpose 
already  stated. 

There  was  a  demurrer  to  the  petition  in  the  court  below  that 
seems  never  to  have  been  disposed  of,  and  it  is  insisted  by  coun- 
sel for  the  appellants  that  the  petition  is  defective,  as  it  fails  to 
allege  the  work  was  received  by  the  engineer,  or  completed  to  his 
satisfaction,  as  was  agreed  on  by  the  express  terms  of  the  con- 
tract between  the  railway  corporation  and  the  construction  com- 
pany. 

It  is  claimed  that  no  final  estimate  was  ever  made  by  the  en- 
gineer, and  that  the  last  monthly  estimate  can  not  be  considered 
as  a  final  estimate  within  the  meaning  of  the  contract.  It  is 
alleged  in  the  petition  that  they  (plaintilTs)  "completed  the 
entire  work  in  the  month  of  February,  1890,  and  the  engineer  fully 
estimated   all  the  work    done   and    performed    up    to    that  time.'* 

It  appears  from  the  testimony  that  the  work  was  completed  in 
accordance  with  the  contract,  and   from   the  pleadings  and  proof 
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that,  the  company  has  accepted  it  and  placed  it  in  the  possession 
'of  the  Louisville  <fe  Nashville  Railroad  Company  under  a  written 
lease,  and  the  court  must  assume,  under  the  issue  made  by  the 
answer  of  the  trust  company,  that  the  contract  has  been  complied 
with/  The  petition,  if  defective,  was  only  so  to  the  extent  that 
a  special  demurrer  to  make  the  averment  as  to  performance  and 
acceptance  more  specific,  but  in  the  absence  of  any  action  on  the 
part  of  the  court  below  as  to  the  demurrer,  whether  general  or 
special,  and  an  issue  made  by  the  trust  company  that  has  been 
fully  met  by  the  proof,  it  is  not  necessary  to  notice  further  the 
■objection  made  in  this  court  to  the  petition.  It  presents  a  cause 
of  action  that  is  sustained  by  the  testimony.  There  can  be  no 
doubt  but  that  the  appellees  have  a  valid  claim  against  the  Cum- 
berland Gap  Construction  Company  for  its  work  under  their 
contract,  and  to  the  extent  claimed. 

The  question  involved  in  this  case,  and  one  of  difficult  solution, 
arises  from  the  statute  under  which  this  lien  is  asserted.  The 
statute  was  not  in  existence  when  the  contract  between  the  ap- 
pellees and  the  construction  company  was  entered  into,  nor  when 
the  original  contract  for  construction  was  entered  into,  and  it  is 
for  that  reason  claimed  no  lien  exists,  and  that  the  effect  of  its 
application  to  pre-existing  contracts  is  to  enlarge  the  rights  of  the 
laborer  or  contractor. 

Cases  of  high  authority  and  entitled  to  great  weight  have  been 
cited  by  counsel  for  the  appellants,  to  the  effect  that  liens  can 
only  he  created  on  one's  land  by  his  consent  or  authority,  and 
that  to  add  to  a  contract  by  statute  the  right  to  a  lien,  when  none 
existed  when  the  contract  was  entered  into,  is  giving  a  right  to 
the  one  party  or  the  other  as  valuable  as  the  right  of  property 
itself,  and  creates  a  liability  not  agreed  upon  or  contemplated  by 
the  parties  to  the  contract. 

The  cases  of  Packer  v.  Mass.  R.  R.  Co.,  115  Mass..  o8t);  Dona lly 
V.  Clapp,  12  Cushing,  440;  Meyer  v.  Bectindy.  18  Am.  State  Re- 
ports,   ,  and   other  cases,  sustain   this  doctrine.     Nor  are  we 

disposed  to  question  the  principle   contended   for   by  counsel,  but 
can  not  recognize  its  application  to  the  tacts  of  this  case. 

This  is  really  a  controversy  between  the  original  construction 
compiiny  and  the  appellees,  and  the  latter,  having  constructed 
tiie  work,  is  certainly  entitled  to  compensation,  to  be  measured 
by  the  terms  of  the  contra.ct  between  them. 

There  is  no  pretense  that  this  work  has  been  paid  for,  and 
while  the  trust  company  alleges  in  its  answer  that  the  bonds 
were  issued  and  delivered  to  the  (Cumberland  Gap  Construction 
Company  as  the  road  progressed,  il  is  at  the  same  time  insisting 
that  the  work  for  which  this  recovery  is  sought  was  never  re- 
ceived by  the  engineer  of  the  railway  company,  and  that  no 
CM  use  of  action  ever  existed. 

This  defense  is  made  by  a  mere  naked  trustee,  who  has  no 
pecuniary  interest  in  the  controversy,  and  neither  the  construc- 
tion company  nor  the  railway  company  has  made  any  defense, 
although  the  railway  company  was  not  only  cognizant  of  the  liti- 
gation, but  actually  appeared  in  the  case  for  the  purpose  of  hav- 
ing the  return  of  the  service  upon  it  quashed. 

What  has  become  of  these  bonds  is  not  made  to  appear,  and  it 
is  remarkable  that  the  party  really  interested  in  this  litigation, 
viz.,  the  railway  company,  and  that  is  to  be  more  seriously 
affected  by  its  results  than  any  other  party  to  the  controversy  ff 
the  original  construction  company  has  been  paid  for  this  work, 
made  no  defense. 

While  the  contract  for  the  construction  of  this  road  was  entered 
Into  prior  to  the  enactment  under  which  this  lien  is  sought  to  be 
•enforced,  the  work  was  not  executed   or  the  materials  furnished. 
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The  thing  sought  to  be  subjected  was  not  in  existence,  and  no* 
right  of  property  could  have  been  invaded  by  its  enactment  in  sa 
far  as  it  affected  tiiese  parties. 

Whether  or  not  this  right  of  property  could  ever  be  asserted  de- 
pended upon  the  labor  of  these  construction  companies  and  their 
compliance  with  their  contract.  The  appellant,  the  railway  com- 
pany or  its  trustee,  did  not  even  own  the  right  of  way,  the'  whole 
structure  belonging  to  the  construction  company  untfl  completed 
and  turned  over  to  the  railway  company. 

The  appellees  had  not  been  paid  for  their  labor,  and  had  tha 
right  to  cease  work  at  any  time  when  the  railway  company  failed 
to  comply  with  their  part  of  the  agreement.  Tbis  they  clid  not 
do  because  the  statute  then  in  force,  and  enacted  when  the  ap- 
pellant was  not  the  owner  of  this  road,  or  at  least  not  entitled  to 
its  use  or  possession,  gave  them  a  lien  for  their  labor,  which, 
when  perforn>ed,  made  that  property  which  before  had  no  exist- 
ence. 

These  various  corporations  had  the  power,  by  virtue  of  their  re- 
spective charters,  to  enter  into  these  contracts,  and  the  railway 
company  to  issue  its  bonds,  and  it  m.ight  well  be  argued,  if  tho^ 
position  assumed  by  counsel  fey  the  appellants  is  correct,  that  in 
the  absence  of  any  contract  for  the  construction  of  this  road  at 
the  time  the  statute  creating  the  lien  was  enacted  the'legislature 
had  no  power  to  enact  it  because  it  would  give  to  the  party  con- 
structing a  lien  superior  to  the  bonds  that,  by  the  charter,  the 
company  was  authorized  to  issue.  The  issual  of  these  bonds  was 
authorized  to  enable  the  corporation  to  construct  its  road,  and  to- 
hold  that  a  statute  giving  the  lien  was  an  impairment  of  the 
charter  contract,  or  any  other  contract  made  for  the  construction 
of  the  road,  whose  bonds  had  been  ieisued  for  its  construction, 
and  that  the  bonds' were  superior  liens,  would  be  to  defeat  t^e 
very  purpose  of  the  charter,  and  prohibit  in  effect  the  State  from 
passing  any  law  for  the  protection  of  those  who  undertake  the 
constructitjn  of  such  improvements. 

It  is  argued  that  bonds  were  to  be  received  by  the  original  con- 
struc5tion  company,  and  that  by  the  judgment  giving  this  lien  the 
road  is  sold  for  money,  by  reason  of  a  contract  with  these  appel- 
lees to  which  the  railway  company  was  not  a  party,  and  for  that 
reason  the  statute  has  added  to  the  obligation  of  the  original 
contract.  The  same  argument  might  be  urged  where  the  statute 
existed  prior  to  the  making  of  the  contract,  and  we  think  has  no 
force  in  such  a  case  as  this. 

This  mortgage  was  executed  after  the  lien  was  created  by  this 
statute,  and  the  trust  company  knew,  or  will  be  presumed  to 
have  known,  when  the  mortgage  was  executed  and  accepted  that 
such  was  the  general  law  of  the  State,  and  its  equitable  claim 
for  priority  should  meet  with  little  favor  from  the  chancellor  as 
againijt  the  higher  and  better  equitv  of  the  appellees. 

This  court  will  not  assume  that  the  railroad  company  has  com- 
plied with  its  contract  or  hasten  to  decide  an  act  unconstitutional 
where  the  rights  of  the  parties  could  not  have  been  affected  by 
its  enactment,  and  although  no  equitable  lien  arises  independ- 
ently of  the  statute,  it  would  be  a  perversion  of  justice,  looking 
to  the  defense  made,  to  give  preference  to  these  bonds  in  the 
hands  of  either  the  trust  company  or  railway  company  over  the^ 
claim  of  these  appellees. 

The  judgment  is  affirmed. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  COPAS. 

(Filed  April  12,  1894.) 

1.  Railroads— Injury  to  brakeman— Gross  neglect— The  evideDce  shows  that 
the  appeilne.was  injured  by  reason  of  the  ^ross  neglect  of  those  whose  duty 
it  WttS  to  load  ihe  cars  properly,  and  that  he  could  not,  by  the  utmost  dili- 
gence, have  avoided  the  injury,  therefore,  the  motion  by  defendant  for  a 
peremptory  instruction  was  properly  overruled. 

2.  Plead iners— Failure  to  reply  to  plea  of  contributory  neffleot— Although 
plaintiff  failed  to  file  a  reply  to  defendant's  plea  of  contributory  neglect, 
■and  defendant  was  entitled  to  a  judgment  on  the  pleadings,  yet  the  trial 
proceeded,  ami  a  motion  for  a  peremptory  instruction  and  also  for  a  new 
trial  was  mndn  by  defendant  without  the  attention  of  the  court  being  called 
tp  the  condition  of  the  pleadings.     Held— 

First.  The  motion  for  a  peremptory  instruction  was  merely  a  demurrer  to 
the  evidence,  and  did  not  raise  the  question  of  the  failure  to  reply. 

Second.  The  motion  for  a  new  trial  by  defendant  nut  having  raised  the 
question  of  plaintiff's  fallui-e  to  reply,  and  the  attention  of  the  trial  court 
not  having  been  called  to  the  matter,  this  court  must  treat  defendant  as 
having  waived  the  right  to  a  reply. 

James  A.  Mitchell  for  appellant. 

Edward  W.  Hines  and  B.  F.  Proctor  for  appellee. 

Appeal  from  Warren  C-ircuit  Court. 

Opinion  of  the  court  by  Judpje  Pryor. 

We  see  no  reason  for  reversing  this  case  for  the  alleged  error  in 
refusing  to  grant  the  peremptory  instruction. 

Tiie  plaintitT  had  made  out  his  case.  In  the  discharge  of  lis 
<luty  he  had  been  seriously  injured  by  reason  of  the  gross  neglect 
of  those  whose  duty  it  was  to  load  the  cars  properly,  and  could 
not,  ])y  the  exercise  of  thc^  utmost  diligence,  have  avoided  the 
injury  inflictf?d  by  the  projecting  rails  in  the  attempt  to  couple 
tl)e  cars. 

The  instructions  made  the  company  lial^le  in  the  event  the  in- 
jury was  the  result  of  gross  negligence  on  the  part  of  the  em- 
ployes of  tlxi  road,  and  the  only  question  necessary  to  be  consid- 
ered arises  from  the  failure  of  the  plaintiff  (appellee)  to  reply  to 
the  plea  of  contributory  neglect. 

The  plaintiff  in  his  petition  liad,  by  direct  averment,  negatived 
any  negligence  on  his  part,  still  it  was  incumbent  on  the  defense 
to  rely  by  plea  on  such  contrlbut^ory  neglect  on  the  part  of  the 
plaintiff  as  brought  about  the  injury,  and  but  for  which  the  acci- 
<iont  would  not  have  happened. 

Here  was  affirmative  matter  that  required  a  reply,  and  the  de- 
fendant was  entitled  to  a  judgment  on  the  pleadinar's. 

Was  its  right  to  such  a  judgment  waived  by  failing  to  make  a 
motion  for  such  a  judgment?  It  is  not  ijretended  that  any  reply 
as  filed  or  offered  to  be  filed,  and  even  upon  the  motion  for  a 
pertMnptory  instruction,  the  court  would  have  been  compelled  to 
sustain  the  motion  if  apprised  of  th(»  condition  of  tlie  pleadings, 
but  the  court  was  not  reciuired  to  examine  the  pleadings  for  that 
purpose  unless  some  motion  was  made  for  a  judgment  on  that 
ground. 

A  motion  for  a  nonsuit  is  a  demurrer  to  the  evidience  only,  and 
where  the  bill  of  exceptions  fails  to  show  a  motion  for  a  judg- 
ment on  the  pleadings,  or  that  the  court's  attention  was  called 
to  the  failure  to  reply  to  the  answer  as  one  of  the  grounds  for  the 
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motion,  this  court  iiii^st  necessarily  assume  that  the  motion  for  a 
tion^uit  applied  alone  to  the  evidence. 

The  court  below  had  no  opportunity  of  passing  on  the  question 
Bo  as  to  determine  the  necessity  for  a  reply,  but  on  the  contrary 
instructions  were  asked  by  <lefendant  and  given  as  if  the  issue 
on  the  plea^ad  been  fully  made  up.  and  after  verdict  the  motion 
for  a  new  trial  was  based  only  on  the  usual  grounds,  and  at  no 
time  was  it  claimed  that  the  pleadings  were  so  defective  as  to 
authorize  a  judgment  for  the  defeiulant,  the  evidence  sustaining 
the  charge  of  negligence  made  by  the  plaintiff. 

We  can  determine  what  took  place  below  during  the  progress 
t>f  the  trial  only  from  the  record,  and,  therefore,  can  not  assume 
that  a  demurrer  to  the  evidence  brought  up  the  question  as  to 
the  suificiency  of  the  pleadings.  The  case  was  tried  as  if  the 
issue  was  made,  and  the  right  to  a  reply  by  the  plaintiff  to  the 
answer  waived. 

Judgment  affirmed. 


BANKSTON,  <fec.  v.  ORABTREE  COAL  MINING  CO. 

(Filed  April  12,  1894.) 

1.  A  oonvejaiioe  by  a  husband  alone  of  land  Ijelon^^ing  to  hlBwife  does  not 
pass  aoy  ticln  whatever  to  the  veudets  and  the  entry  of  such  vendee,  claim- 
los  under  such  deed,  is  hostile  to  the  title  of  the  wife. 

2.  A  conveyance  by  a  husband  in  which  the  wife  is  not  named  except  In 
the  attesting  clause,  whloh  is  as  follows:  "In  t^stinioDy  whereof,  t be  said 
R.,  tosrether  with  H.,  his  wife,  who  hereby  relinquishes  all  right  to  dower 
In  and  to  the  land  conveyed  in  rhisd^^d,  •  •  *  tiave  hereunto  subsorilwd, '* 
f»to..  which  conveyance  purports  to  convey  land  belonging  to  the  wife,  roust 
be  regarded  as  the  deed  of  the  husband  only. 

8.  Same— Ijinjitation  Wher^  a  vendee  claimint;  a  wife's  land  under  a  deed 
made  in  l»7i  entered  iind  took  possession  at  once  and  has  held  and  claime<l 
«ver  since,  nnd  the  wife  became  disc«)vert  in  1883  and  thereafter  married 
a^rain,  and  in  1891  instituted  an  action  with  her  second  husband  to  re-cover 
Bach  land,  Held— The  wife's  right  of  action  has  been  l)ari*ed  long  since  by 
limitation. 

T.  (t.  Poore,  Thos.  H.  Hines,  Sol.  F.  Clark  and  Jaa.  R.  Hewlett 
for  appellants. 

C.  J.  Waddill,  Waddill  &  Pratt  and  Edward  W.  Hines  for  ap- 
pellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

On  April  13,  1871,  James  H.  Roden  conveyed  the  land  in  contro- 
versy in  this  case  to  Geo.  \V.  Woodruff,  who  took  immediate  pos- 
session, and  under  whom  the  appellee  now  asserts  title. 

The  wife  of  Roden,  however,  was  the  real  owner  of  the  land, 
and  was  in  fact  paid  the  purchase  money.  She  did  not  join  in 
the  deed,  save  that  in  the  attesting  clause  Ve  find  this  language: 
*Mn  testimony  whereof,  the  said  Jas.  H.  Roden,  together  with 
Helen  C'.  Roden,  his  wife,  who  hereby  .relinquishes  all  right  to 
dower  in  and  to  the  land  conveyed  in  this  deed,  have  hereunto 
fiubscribed, "  etc.  She  signed  and  acknowledged  the  deed  with 
her  husband. 

In  1883  James  H.  Roden  died.  His  wife  subsequently  married 
Bankston,  and  in  July,  1891,  Bankston  and  his  wife  'instituted 
their  action  in   ejectment   for   the   land   in   question.     The  court 
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below  dismissed  their  petition  upon  the, ground,  we  presume* 
that  their  cause  of  action  yiras  barred  by  limitation;  and  whether 
it  was  or  not  is  the  sole  question  necessary  to  be  determined  on 
this  appeal.  / 

Section  1  of  article  1,  chapter  71,  General  Statutes,  provides 
that  **  an  action  for  the  recovery  of  real  property- can  only  be 
brought  within  fifteen  years  after  the  right  to  institute  it  "first 
accrued  to  the  plaintiff  or  to  the  person  through  whom  he 
claims.  '■ 

Section  2  of  the  same  article  provides  that  "if  at  the  tim«^  the 
right  of  any  person  to  bring  an  action  lor  the  recoverv  of  real 
property  first  accrued  sucli  person  was  an  infant,  married  woman, 
or  of  unsound  mind,  then  such  person,  or  the  person  claiming 
through  him,  may,  though  the  period  of  fifteen  years  has  ex- 
pired, bring  the  action  within  three  years  after  the  time  such 
disability  is  removed." 

It  is  evident  that  the  entry  of  Woodruff  was  hostile  to  the  title 
of  the  female  appellant  and  his  holding  adverse  to  her;  but  for 
her  disability  she  could  have  asserted  her  cause  of  action  imme^ 
diately  upon  his  entry.  This  is  true  because  she  did  not  join  in 
the  grant,  and  as  to  her  the  deed  of  her  husband  was  of  no  effect. 
That  deed  did  not  convey  any  right  to  the  vendee.  Since  the 
statute  of  1846  the  husband  has  had  no  vendible  interest  in  his 
wife's  lands,  and  as  the  deed  of  1871  must  be  regarded  as  his  deed 
alone,  the  wife's  right  of  action  accrued  at  once. 

In  Johnson,  &c.  v.  Sweat.  &c.,  it  is  said:  *' Prior  to  the  adop- 
tion of  that  statute  (1846)  it  had  been  held  that  the  husband  could 
sell  and  convey  the  land  of  the  wife  so  as  to  be  operative  during 
the  life  of  the  husband,  and  consequently  that  in  such  case  the 
wife's  right  of  action  did  not  accrue  until  the  death  of  the  hus- 
band. (Miller  V.  Shackelford,  3«Dana,  292;  Butler,  &c.  v.  Millan, 
&c.,  88  Ky.  417.) 

But  although  her  cause  of  action  accrued  in  April,  1871,  yet  she 
was  under  the  disability  of  coverture,  and  perhaps  of  infancy, 
and,  therefore,  she  may  institute  her  action  in  spite  of  the  lapse 
of  fifteen  years,  provided  she  does  so  within  three  years  after  the 
time  when  her  disability  is  removed.  This  removal  was  in  1883, 
and  however  we  may  compute  the  time,  whether  we  give  her 
fifteen  vears  after  1871  and  then  three  years  thereafter,  or  limit 
her  to  fifteen  years,  as  in  other  cases,  provided  lier  disability 
was  removed  as  much  as  three  years  before  the  end  of  the  fifteen 
years,  as  would  seem  to  be  the  covrect  method  of  computation, 
is  immaterial.     Her  right  of  action  is  barred  in  either  event. 

Suppose,  however,  that   wn   regard    the   conveyance   as   one  in 
which  the  wife  joined  with   her  husband,  within   the  meaning  of 
section  6  of  the  article  and  chapter  referred  to.    That  section  pro- 
vides that  'Mf  a  woman,  after  she  arrives  at  the  age  of  twenty- 
one  years,  join  with  her    husband  in  the  conveyance  of  her  lands 
or  chattels   real,    and    acknowledge   the   conveyance    before    an 
officer  authorized  to  take  her  acknowledgment  of  the  conveyance, 
no  action  shall  be  ])rought  by  her  for  the  recovery  of  the  lands  or 
chatties  real  mentioned  in  such   conveyance   unless  the  action  is 
commenced  by   her   within    three   years   after   she   becomes   dis- 
covert.'' 

If  the  judgment  below  in  bar  of  the  appellants*  rights  was  based 
on  the  limitation  provided  in  this  section,  it  was  because  tho 
court  found,  as  a  matter  of  fact,  that  the  wife  had  reached  iier 
majority  when  she  executed  the  deed  of  April,  1871,  and  we  thiulc 
the  evidence  is  abundant  to  support  this  finding.  We  have  her 
statement  in  June,  1891,  before  she  began  asserting  this  claim, 
that  she  wus  then  forty-two  years  old.  We  have  also  the  poR-. 
itive  recollection  of  her  relatives  and  of  the  neighbors,  who  fl^c 
the  date  by  other  circumstances  which   were  impressed  on  their- 
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minds  beyond  doubt  that  she  was  born  December  25,  1849.  Upon 
the  removal  of  her  disability,  therefore,  in  1883,  she  had  three 
years  only  within  which  to  have  instituted  her  suit. 

In  any  View  of  the  case,  therefore,  the   wife's  cause  of  action 
was  barred  by  limitation,  and  the  judgment  is  affirmed. 


MILLION  V.  COMMONWEALTH. 

(Filed  April  6,  1894--Not  to  be  reported.) 

1.  Indictments— On  the  separate  trial  of  appellant  under  an  indiotment 
jointly  against  himself,  liis  lather  and  his  brotner,  the  evidence  for  both  the 
Com  moil  wealth  and  the  defendant  shows  that  only  one  shot  was  flred  on  the 
oocasion  of  the  homicide,  and  that  one  hy  api>enant,  therefore,  he  was  not 
prejudiced  by  the  alleged  dtft'ct  in  the  indictment,  in  that  it  allejred  that 
each,  the  appellant,  his  father  and  his  brother,  shot  and  killed  the  deceased. 

2.  Same — Dyinc:  declaration— The  written  statement  of  the  deceased  was 
properly  admits d  as  a  dying  declaration,  althoufrh  at  the  time  it  was  orig- 
iDaily  written  the  deceased  mnde  no  statement  concerning  his  own  condi- 
tion/it  appearing  that  subsequently,  and  at  time  when  he  believed  he  was 
going  to  die,  t?he  statement  was  reread  to  him  and  reaflirmed  liy, him. 

Thompson,  Wilson  &  Taylor  and  Ben  Lee  Hardin  for  appellant* 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Mercer  (-ircuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  was  indicted  jointly  witli  his  fatlier  and  brother 
for  the  murder  of  A.  H.  Sims,  each  being  charged  directly  witli 
the  crime.  Upon  his  separate  -trial  it  was  shown  by  the  State, 
indeed  by  the  appellant  himself,  tliat  there  was  but  a" single  shot 
fired  on  the  oci^asion  of  the  homicide,  and  that  was  by  tiie  appel- 
lant. He  was,  tl)erefore,  not  prejudictMl  by  tlie  supposed  defect 
in  the  indictment,  in  that  ii  charged  that  eacli  sliot  and  killed  (he 
deceased  with  a  pistol.  Confessedly  he  alone  shot  and  killed 
Sims,  and  for  that  alone  was  lie  trred.  He  was  in  no  danger 
when  he  fired  the  fatal  shot,  i)ut  liis  defense^  is  that  he  shot  to 
save  the  life  of  iiis  brotlier,  wlio  was  engaged  in  a  quarrel  with 
Sims,  and  the  jury  were  proj)erly  instruct(»d  on  that  subject.  The 
proof  does  not  tend  to  show  that  his  father  was  about  to  be  in- 
jured, and  the  court  committed  no  error  in  not  instructing  the 
jury  in  this  behalf. 

It  is  contended  that  it  was  error  to  permit  the  alleged  '* dying 
declaration''  of  Sims  to  go  to  the  jury. 

The  proof  Hi  that  when  the  declaration  was  reduced  to  writing 
nothing  was  said  of  his  condition  by  Sims,  but  afterwards,  and  a 
few  daj's  before  his  d(»ath.  when  tlie  paper  was  reread  to  him,  he 
said  he  believed  he  was  going  to  die;  that  his  doctor  had  told 
him  he  could  not  live,  and  that  he  did  not  think  he  would  last 
but  a  few  days;  that**  it  was  his  dying  declaration  that  he  was 
growing  weaker  every  dav,  and  tliat  he  believed  he  was  going  to 
die." 

It  seems  to  us  that  the  deceased  made  the  statement,  or  what 
is  the  same  thing  reafllrmed  it,  when  under  a  sense  of  impending 
death.   The  contents  of  the  paper  "related  to  the  cause  of  death,'' 
and  %he  facts  stated  as  occurring  immediately  after  the  shooting- 
formed  a  part  of  the  transaction. 

We  perceive  no  error  in  the  record  to  the  prejudice  of  the  appel* 
lant,  and  the  judgment  is,  therefore,  af!irmec\ 
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below  disrniRHed  their  petition  upon  the, ground,  we  presume* 
that  their  cause  of  action  was  barred  by  limitation;  and  whether 
it  was  or  not  is  the  sole  question  necessary  to  be  determined  on 
this  appeal.  / 

Section  1  of  article  1,  chapter  71,  General  Statutes,  provides 
that  **  an  action  for  the  recovery  of  real  property^  can  only  be 
brouj?ht  within  fifteen  years  after  the  right  to  institute  it  first 
accrued  to  the  plaintiff  or  to  the  person  through  whom  he 
claims." 

Section  2  of  the  same  article  provides  that  '*if  at  the  tim«i  the 
right  of  any  person  to  bring  an  action  for  the  recoverv  of  real 
property  first  accrued  such  person  was  an  infant,  married  woman, 
or  of  unsound  mind,  then  such  person,  or  tlie  person  claiming^ 
through  him,  may,  though  the  period  of  fifteen  years  has  ex- 
pired, bring  the  action  within  three  years  after  tiie  time  such 
disability  is  removed.'' 

It  Is  evident  that  the  entry  of  Woodruff  was  hostile  to  the  title 
of  the  female  appellant  and  his  holding  adverse  to  her;  but  for 
her  disability  sne  could  have  asserted  her  cause  of  action  imme-- 
diately  upon  his  entry.  This  is  true  because  she  did  not  join  in 
the  grant,  and  as  to  her  the  deed  of  her  husband  was  of  no  effect. 
That  deed  did  not  convey  any  right  to  the  vendee.  Since  the 
statute  of  1S46  the  husband  has  had  no  vendible  interest  in  his 
wife's  lands,  and  as  the  deed  of  1871  must  be  regarded  as  his  deed 
alone,  the  wife's  right  of  action  accrued  at  once. 

In  Johnson,  &c.  v.  Sweat.  <fec.,  it  is  said:  "Prior  to  the  adop- 
tion of  that  statute  (1846)  it  had  been  held  that  the  husband  could 
sell  and  convey  the  land  of  the  wife  so  as  to  be  operative  during 
the  life  of  the  husband,  and  consequently  that  in  such  case  the 
wife's  right  of  action  did  not  accrue  until  the  death  of  the  hus- 
band. (Miller  v.  Shaclielford,  3-Dana,  292;  Butler,  &c.  v.  Millan, 
&c.,  88  Ky.  417.) 

But  although  her  cause  of  action  accrued  in  April,  1871,  yet  she 
was  under  the  disability  of  coverture,  and  perhaps  of  infancy, 
and,  therefore,  she  may  institute  her  action  in  spite  of  the  lapse 
of  fifteen  years,  provided  she  does  So  within  three  years  after  the 
time  when  her  disability  is  removed.  This  removal  was  in  1883, 
and  however  we  may  compute  the  time,  M'hether  we  give  her 
fifteen  vears  after  1871  and  then  three  years  thereafter,  or  limit 
her  to  fifteen  years,  as  in  other  cases,  provided  lier  disability 
was  removed  as  much  as  three  years  before  the  end  of  the  fifteen 
years,  as  would  seem  to  be  the  correct  method  of  computation, 
is  immaterial.     Her  riglit  of  action  is  barred  in  either  event. 

Suppose,  however,  that  wn  regard  the  conveyance  as  one  in 
which  the  wife  joined  with  her  husband,  within'  the  meaning  of 
section  6  of  the  article  and  chapter  referred  to.  That  section  pro- 
vides that  **if  a  woman,  after  she  arrives  at  the  age  of  twenty- 
one  years,  join  with  her  husband  in  the  conveyance  of  her  lands 
or  chattels  real,  and  acknowledge  the  conveyance  before  an 
officer  authorized  to  take  her  acknowledgment  of  the  conveyance, 
no  action  shall  be  brought  by  her  for  the  recovery  of  the  lands  or 
chatties  real  mentioned  in  such  conveyance  unless  the  action  is 
commenced  by  her  within  three  years  after  she  becomes  dis- 
covert." 

If  the  judgment  below  in  bar  of  the  appellants'  rightf^  was  based 
on  the  limitation  provided  in  this  section,  it  was  because  the 
court  found,  as  a  matter  of  fact,  that  the  wife  had  reached  her 
majority  when  she  executed  the  deed  of  April,  1871,  and  we  think 
the  eviclence  is  abundant  to  support  this  finding.  We  have  her 
statement  in  June,  1891,  before  she  began  asserting  this  claim, 
that  she  whs  then  forty-two  years  old.  We  have  also  the  pos- 
itive recollection  of  her  relatives  and  of  the  neighbors,  who  fix 
the  date  by  other  circumstances  which   were  impressed  on  their 
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minds  beyond  doul^fc  that  she  was  born  December  25,  1849.  Upon 
the  removal  of  her  disability,  therefore,  in  1888,  she  had  three 
years  only  within  which  to  have  instituted  her  suit. 

In  any  view  of  the  case,  therefore,  the   wife's  cause  of  action 
was  barred  by  limitation,  and  tlie  judgment  is  affirmed. 


MILLION  V.  COMMONWEALTH. 

(Filed  April  o,  1894— Not  to  be  reported.) 

1.  Indictments — On  the  8eparate  trial  of  appellant  under  an  indiotnient 
jointly  a^ruinst  bliiiHt^lf,  tiis  lather  and  his  brotDer,  the  evidence  for  both  tlie 
Commonwealth  and  the  defendant  shows  that  only  one  shot  was  fired  on  the 
occasion  of  the  homicide,  and  that  one  by  appellant,  therefore,  ho  was  not 
prejudiced  by  the  alleged  defrrt  in  the  indictment,  in  that  it  alleged  that 
each,  the  app<dlant,  his  father  and  his  brother,  shot  and  killed  the  deceased. 

2.  Srtme — laying  declaration— The  written  statement  of  the  deceased  was 
properly  admittid  as  a  dyinpr  declaration,  nlthouph  at  the  time  it  was  orig- 
inally written  the  dec€»ased  made  no  statement  concerning  his  own  condi- 
tion, it  api>earing  that  subsequently,  and  at  Utne  when  he  believed  he  was 
going  to  die,  the  statement  was  reread  to  him  and  realfinned  Ity^him. 

Thompson,  Wilson  &  Taylor  and  Ben  Lee  Hardin  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Mercer  (Mrcuit  Court. 

Opinion  of  the  court  by  Jud^e  Hazelrijrg. 

The  appellant  was  indicted  jointly  with  his  father  and  brother 
for  the  murder  of  A.  H.  Sims,  each  beinir  charjred  directly  with 
the  crime.  Upon  his  separate  trial  it  was  shown  by  the\stat<\ 
indeed  by  th(»  appellant  himself,  that  there  was  but  asinj^le  shot 
flred  on  the  occ^asion  of  the  homicide,  and  that  was  by  the  appel- 
lant. He  was,  therefore,  not  prejudiced  !)y  the  sui^poscd  defect 
in  the  indictment,  in  that  ii  charj>^(Hi  that  each  shot  and  killed  the 
deceased  with  a  pistol.  Confessedly  he  alone  shot  and  killed 
Sims,  and  for  that  alone  was  he  tried.  Hi*  was  in  no  danj;(»r 
when  he  fired  the  fatal  shot,  hut  his  defense  is  that  he  shot  to 
save  the  life  of  liis  brother,  who  was  en^aoed  in  a  quarrel  with 
Sims,  and  th<»  jury  were  properly  Instructed  on  that  suhj*»ct.  The 
proof  does  not  tend  to  show  that  his  father  was  about  to  be  in- 
jured, and  the  court  connnitted  no  error  in  not  instructing  the 
jury  in  this  belnilf. 

It  is  contended  that  it  was  error  to  permit  the  alleged  ** dying 
declaration''  of  Sims  to  go  to  the  jury. 

The  proof  is  that  wh<»n  the  declaration  was  leduced  to  writing 
nothing  was  said  of  his  condition  by  Sims,  but  afterwards,  and  a 
few  days  before  his  d(^ath.  when  tlie  paper  was  re-read  to  him,  he 
said  he  believed  he  was  going  to  (li(»;  that  his  doctor  had  told 
him  he  could  not  live,  and  that  he  did  not  think  he  would  last 
but  a  few  days;  that  "it  was  his  dying  declaration  that  he  was 
growing  weaker  every  day,  and  that  he  believed  he  was  going  to 
die." 

It  seems  to  us  that  the  deceased  made  the  statement,  or  what 
is  the  same  thing  reaflirmed  it,  when  under  a  sense  of  impending 
death.  The  contents  of  the  paper  ''related  to  the  cause  of  death," 
and  the  facts  stated  as  occurring  immediately  after  the  shooting 
formed  a  part  of  the  transaction. 

We  perceive  no  error  in  the  record  to  the  prejudice  of  the  appel* 
lant,  and  the  judgment  is,  therefore,  affirmec'. 
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below  dismissed  their  petition  upon  the, ground,  we  presume* 
that  their  oause  of  action  \<'a8  barred  by  limitation;  and  whether 
it  was  or  not  is  the  sole  question  necessary  to  be  determined  on 
this  appeal.  , 

Section  1  of  article  1,  chapter  71,  General  Statutes,  provides 
that  **  an  action  for  the  recovery  of  real  property-^  can  only  be 
brought  within  fifteen  years  after  the  right  to  institute  it  first 
accrued  to  the  plaintiff  or  to  the  person  through  w^hom  he 
claims.'' 

Section  2  of  the  same  article  provides  that  '*if  at  the  timi^  the 
right  of  any  person  to  bring  an  action  lor  the  recovery  of  real 
property  first  accrued  such  person  was  an  infant,  married  woman, 
or  of  unsound  mind,  then  such  person,  or  the  person  claiming^ 
through  him.  may,  though  the  period  of  fifteen  years  has  ex- 
pired, bring  the  action  within  three  years  after  the  time  such 
disability  is  removed.'' 

It  is  evident  that  the  entry  of  Woodruff  was  hostile  to  the  title 
of  the  female  appellant  and  his  holding  adverse  to  her;  but  for 
her  disability  she  could  have  asserted  her  cause  of  action  imme- 
diately upon  his  entry.  This  is  true  because  she  did  not  join  in 
the  grant,  and  as  to  her  the  deed  of  her  husband  was  of  no  effect. 
That  deed  did  not  convey  any  right  to  the  vendee.  Since  the 
statute  of  1846  the  husband  has  had  no  vendible  interest  in  his 
wife's  lands,  and  as  the  deed  of  1871  must  be  regarded  as  his  deed 
alone,  the  wife's  right  of  action  accrued  at  once. 

In  Johnson,  &c.  v.  Sweat.  &c.,  it  is  said:  '* Prior  to  the  adop. 
tion  of  that  statute  (1846)  it  had  been  held  that  the  husband  could 
sell  and  convey  the  land  of  the  wife  so  as  to  be  operative  during^ 
the  life  of  the  husband,  and  consequently  that  in  such  case  the 
wife's  right  of  action  did  not  accrue  until  the  death  of  the  hus- 
band. (Miller  v.  Shackelford,  S-Dana,  292;  Butler,  &c.  v.  Millan, 
&c.,  88  Ky.  417.) 

But  although  her  cause  of  action  accrued  in  April,  1871,  yet  she 
was  under  the  disability  of  coverture,  and  perhaps  of  infancy, 
and,  therefore,  she  may  institute  her  action  in  spite  of  the  lapse 
of  fifteen  years,  provided  she  does  so  within  three  years  after  the 
time  when  her  disability  is  removed.  This  removal  was  in  1883, 
and  however  we  may  compute  the  time,  whether  we  give  her 
fifteen  years  after  1871  and  then  three  years  thereafter,  or  limit 
her  to  fifteen  years,  as  in  other  cases,  provided  her  disability 
was  removed  as  much  as  three  years  before  the  end  of  tiie  fifteen 
years,  as  would  seem  to  be  the  correct  method  of  computation, 
is  immaterial.     Her  right  of  action  is  barred  in  either  event. 

Suppose,  however,  that  wo  regard  the  conveyance  as  one  in 
which  the  wife  joined  with  her  husband,  within  the  meaning  of 
section  6  of  the  article  and  chapter  referred  to.  That  section  pro- 
vides that  **if  a  woman,  after  she  arrives  at  the  age  of  twenty- 
one  years,  join  with  her  husband  in  the  conveyance  of  her  lands 
or  chattels  real,  and  acknowledge  the  conveyance  before  an 
officer  authorized  to  take  her  acknowledgment  of  the  conveyance, 
no  action  shall  be  brought  by  her  for  the  recovery  of  the  lands  or 
chatties  real  mentioned  in  such  conveyance  unless  the  action  is 
commenced  by  her  within  three  years  after  she  becomes  dis- 
covert." 

If  the  judgment  below  in  bar  of  the  appellants'  rights  was  based 
on  the  limitation  provided  in  this  section,  it  was  because  the 
court  found,  as  a  matter  of  fact,  that  the  wife  had  reached  her 
majoritv  when  she  executed  the  deed  of  April,  1871,  and  we  think 
the  evidence  is  abundant  to  support  this  finding.  We  have  her 
statement  in  June,  1891,  before  she  began  asserting  this  claim, 
that  she  was  then  forty-two  years  old.  We  have  also  the  pos- 
itive recollection  of  her  relatives  and  of  the  neighbors,  who  fix 
the  date  by  other  circumstances  which   were  impressed  on  their 
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minds  beyond  doiil)t  that  she  was  born  December  26,  1849.  Upon 
the  removal  of  her  disability,  therefore,  in  1888,  she  had  three 
years  only  within  which  to  have  instituted  her  suit. 

In  any  view  of  the  case,  therefore,  the  wife's  cause  of  action 
was  barred  by  limitation,  and  tlie  judgment  is  affirmed. 


MILLION  V.  COMMONWEALTH. 
(Filed  April  .5,  1894— Not  to  be  reported.) 

1.  Indictments— On  the  Heparute  trial  of  appellant  under  an  indlotiuent 
j<iintly  against  biiiis(*lf,  his  iHther  and  his  brother,  the  evidence  for  both  tlie 
Com  ni  on  wealth  and  the  defen(iant  shows  that  only  one  shot  was  fired  on  the 
occasion  of  the  homicide,  and  that  one  by  appellant,  therefore,  he  was  not 
prejudiced  by  the  alleged  deft^tit  in  the  indictment,  in  that  it  allejred  that 
each,  the  appellant,  his  father  nud  his  brother,  shot  and  killed  the  deceased. 

2,  Same — JL)ying  declaration— Ihe  written   statement  of   the  deceased  was 

ftropcrly  admittid  as  a  dying  declaration,  nlthough  at  tlie  time  it  was  orig^ 
Daily  written  the  deceased  made  no  statement  concerning  his  own  condi- 
tion, it  appearing  that  subsequently,  and  at  time  when  he  believed  he  was 
going  to  die,  the  statement  was  reread  to  him  and  reaiTirmed  by,  him. 

Thompson,  Wilson  &  Taylor  and  Ben  Lee  Hard  in  for  appellant. 

W.  J.  Hendrick  for  api)ellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  was  indicted  jointly  with  his  father  juid  brother 
for  the  murder  of  A.  H.  Sims,  each  beinji:  charjred  directly  with 
the  crime.  Tpon  his  separate  ^rial  it  was  shown  by  the* State, 
inderd  by  the  appellant  himself,  that  there  was  but  a' single  shot 
fired  on  the  occasion  of  the  homicide,  and  thnt  was  by  the  api)(d- 
lant.  He  was,  therefore,  not  prejudiced  by  the  supposed  defect 
in  the  indictment,  in  that  ii  charged  that  eaVli  shot  and  killed  the 
deceased  with  a  pistol.  Confessedly  he  alone  shot  and  killed 
Sims,  and  for  that  alone  was  he  tried.  He  was  in  no  danger 
when  he  fired  the  fa  tit  1  shot,  but  his  defense*  is  that  he  sliot  to 
save  the  life  of  his  brother,  who  was  engayred  in  a  (luarrel  with 
Sims,  and  tlie  jury  were  properly  instructetl  on  that  subject.  The 
proof  does  not  tend  to  show  that  his  lather  was  about  to  be  in- 
jured, and  the  court  committed  no  error  in  not  instructing  the 
jury  in  this  behalf. 

iV  is  contended  that  it  was  error  to  permit  the  alleged  "dying 
declaration''  of  Sims  to  go  to  the  jury. 

The  proof  is  that  when  the  declaration  was  reduced  to  writing 
nothing  was  said  of  his  condition  by  Sims,  but  afterwards,  and  a 
few  days  before  his  death,  when  tlie  paper  was  reread  to  him,  he 
said  he  believed  he  was  going  to  die;  that  his  doctor  had  told 
him  he  could  not  live,  and  that  he  did  not  think  he  would  last 
but  a  few  days;  that  ** it  was  his  dying  declaration  that  he  was 
growing  weaker  every  day,  and  that  he  believed  he  was  going  to 
die." 

It  seems  to  us  that  the  deceased  made  the  statement,  or  what 
is  the  same  thing  reaffirmed  it,  when  under  a  sense  of  impending 
death.  The  contents  of  the  paper  "related  to  the  cause  of  death," 
and  the  facts  stated  as  occurring  immediately  after  the  shooting 
formed  a  part  of  the  transaction. 

We  perceive  no  error  in  the  record  to  the  prejudice  of  the  appel- 
lant, and  the  judgment  is,  therefore,  affirmed. 

July  1,  1894—2 
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below  dismissed  their  petition  upon  the, ground,  we  presume^ 
that  their  cause  of  action  was  barred  by  limitation;  and  whether 
it  was  or  not  is  the  sole  question  necessary  to  be  determined  on 
this  appeal.  *  , 

Section  1  of  article  1,  chapter  71,  General  Statutes,  provides, 
that  ** an  action  for  the  recovery  of  real  property-' can  only  be 
brought  within  fifteen  years  after  the  right  to  institute  it  "first 
accrued  to  the  plaintiff  or  to  the  person  through  whom  he 
claims.  V' 

Section  2  of  the  same  article  provides  that  **if  at  the  timc>  the 
right  of  any  person  to  bring  an  action  for  the  recoverv  of  real 
property  first  accrued  such  person  was  an  infant,  married  woman, 
or  of  unsound  mind,  then  such  person,  or  the  person  claiming' 
through  him,  may,  though  the  period  of  fifteen  years  has  ex- 
pired, bring  the  action  within  three  years  after  the  time  such 
disability  is  removed.'' 

It  is  evident  that  the  entry  of  Woodruff  was  hostile  to  the  title 
of  the  female  appellant  and  his  holding  adverse  to  her;  but  for 
her  disability  she  could  have  asserted  her  cause  of  action  imme- 
diately upon  his  entry.  This  is  true  because  she  did  not  join  in 
the  grant,  and  as  to  her  the  deed  of  her  husband  was  of  no  effect. 
That  deed  did  not  convey  any  right  to  the  vendee.  Since  the 
statute  of  1846  the  husband  has  had  no  vendible  interest  in  his 
wife's  lands,  and  as  the  deed  of  1871  must  be  regarded  as  his  deed 
alone,  the  wife's  right  of  action  accrued  at  once. 

In  Johnson,  &c.  v.  Sweat.  &c.,  it  is  said:  "Prior  to  the  adop- 
tion of  that  statute  (1846)  it  had  been  held  that  the  husband  could 
sell  and  convey  the  land  of  the  wife  so  as  to  be  operative  during* 
the  life  of  the  husband,  and  consequently  that  in  such  case  the 
wife's  right  of  action  did  not  accrue  until  the  death  of  the  hus- 
band. (Miller  v.  Shackelford,  3«Dana,  292;  Butler,  &c.  v.  Millan 
&c.,  88  Ky.  417.)  .    ' 

But  although  her  cause  of  action  accrued  in  April,  1871,  yet  she 
was  under  the  disability  of  coverture,  and  perhaps  of  infanov, 
and,  therefore,  she  may  institute  her  action  in  spite  of  the  lapse 
of  fifteen  years,  provided  she  does  so  within  three  years  after  the 
time  when  her  disability  is  removed.  This  removal  was  in  1888, 
and  however  we  may  compute  the  time,  whether  we  give  her 
fifteen  years  after  1871  and  then  three  years  thereafter,  or  limit 
her  to  fifteen  years,  as  in  other  cases,  provided  her  disabilitv 
was  removed  as  much  as  three  years  before  the  end  of  the  fifteen 
years,  as  would  seem  to  be  the  correct  method  of  computation, 
is  immaterial.     Her  right  of  action  is  barred  in  either  event. 

Suppose,  however,  that  we  regard  the  conveyance  as  one  in 
which  the  wife  joined  with  her  husband,  within' the  meaning  of 
section  6  of  the  article  and  chapter  referred  to.  That  section  pro- 
vides that  **if  a  woman,  after  she  arrives  at  the  age  of  twenty- 
one  years,  join  with  her  husband  in  the  conveyance  of  her  lands 
or  chattels  real,  and  acknowledge  the  conveyance  before  an 
officer  authorized  to  take  her  acknowledgment  of  the  conveyance, 
no  action  shall  be  brought  by  her  for  the  recovery  of  the  lands  or 
chatties  real  mentioned  in  such  conveyance  unless  the  action  is 
commenced  by  her  within  three  years  after  she  becomes  dis- 
covert." 

If  the  judgment  below  in  bar  of  the  appellants'  rights  was  based 
on  the  limitation  provided  in  this  section,  it  was  because  the 
court  found,  as  a  matter  of  fact,  that  the  wife  had  reached  her 
majority  when  she  executed  the  deed  of  April,  1871,  and  we  think 
the  evidence  is  abundant  to  support  this  finding.  We  have  her 
statement  in  June,  1891,  before  she  began  asserting  this  claim, 
that  she  was  then  forty- two  years  old.  We  have  also  the  pos- 
itive recollection  of  her  relatives  and  of  the  neighbors,  who  fix 
the  date  by  other  circumstances  which   were  impressed  on  their 
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tainds  beyond  douibt  that  she  was  born  December  25,  1849.  Upon 
the  removal  of  her  disHbility,  therefore,  in  1888,  she  had  three 
years  only  within  which  to  have  instituted  her  suit. 

In  any  View  of  the  ease,  tlierefore,  the   wife's  cause  of  action 
was  barred  by  limitation,  and  the  judgment  is  affirmed. 


MILLION  V.  COMMONWEALTH. 
(Filed  April  5,  1894— Not  to  be  reported.) 

1.  Indictments — On  the  flepanite  trial  of  appellant  under  an  iDdictment 
jointly  H);ainsc  hliiiself.  his  father  and  his  brother,  the  evidence  for  both  the 
Commonwealth  and  the  defendant  shows  that  only  one  shot  was  fired  on  the 
occasion  of  the  homicide,  and  that  one  hy  appellant,  therefore,  he  was  not 
prejndiced  hy  the  alle^red  dtftct  in  the  indictment,  in  that  it  alleged  that 
each,  the  appellant,  his  father  and  hi«  brother,  shot  and  killed  the  deceased. 

2.  Same — Dyine  declaration  — 1  he  written  statement  of  (he  deceased  was 
propcTly  admitttd  as  a  dyin^r  declaration,  although  at  tlie  time  it  was  orig' 
inally  written  the  deceased  niiide  no  statement  conoerninj<  his  own  condi- 
tion, it  appearing  that  subsequently,  and  at  tiinie  when  he  believed  he  was 
going  to  die,  the  statement  was  reread  to  him  and  reallirmed  by,  him. 

Thompson,  Wilson  &  Taylor  and  Ben  Lee  Hardin  for  appellant. 

W.  J.  Hendrick  for  api)elleo. 

Appeal  from  Mercer  (Mrcuit  Court. 

Opinion  of  the  court  by  Judp:e  Hazelrigg. 

The  apijellant  was  indicted  jointly  witlj  Iiis  fatl)(»r  and  i)rother 
for  the  murder  of  A.  H.  Sims,  each  being  cliarged  directly  witli 
the  crime.  Tpon  his  separate  trial  it  was  shown  by  tlieStat^s 
indeed  by  the  ai)pellant  liimself,  that  tliere  was  but  a  single  shot 
fired  on  ttie  occasion  of  the  liomicide,  and  that  was  by  tiie  apjjel- 
lant.  He  was,  therefore,  not  prejudiced  l)y  tlie  supposed  defect 
in  tlie  indictment,  in  tliat  ii  charged  that  eaVli  shot  and  killed  the 
deceased  with  a  pistol.  Confessedly  he  alone  shot  and  killed 
Sims,  and  for  that  alone  was  lie  trh^d.  He  was  in  no  danger 
wlien  he  rtred  the  fatJil  shot,  but  his  defenst*  is  tliat  he  shot  to 
save  the  life  of  !iis  i)n)tlu'r,  wl)o  was  engaged  in  a  quarrel  with 
Sims,  and  the  jury  were  properly  instructed  on  that  subject.  The 
proof  does  not  tend  to  show  that  his  l'ath(»r  was  about  to  l)e  in- 
jured, and  the  court  committed  no  error  in  not  instructing  the 
jury  in  this  behalf. 

iV  is  contended  tiiat  it  was  error  to  permit  the  alh^ged  ** dying 
declaration''  of  Sims  to  go  to  the  jury. 

The  proof  is  that  wlien  the  declaration  was  reduced  to  writing 
nothing  was  said  of  his  condition  by  Sims,  but  afterwards,  and  a 
few  days  before  his  death,  when  the  paper  was  reread  to  him,  he 
said  he  ])elieved  he  was  going  to  die;  tliat  his  doctor  had  tohl 
him  he  could  not  live,  and  that  he  did  not  think  he  would  last 
but  a  few  days;  that  "it  was  his  dying  declaration  that  he  was 
growing  weaker  every  day,  and  that  he  believed  he  was  going  to 
die." 

It  seems  to  us  that  the  deceased  made  the  statement,  or  what 
is  the  same  thing  reaftirmed  it,  when  under  a  sense  of  impending 
death.  The  contents  of  the  paper  "related  to  the  cause  of  death,'' 
and  the  facts  stated  as  occurring  immediately  after  the  shooting 
formed  a  part  of  the  transaction. 

We  perceive  no  error  in  the  record  to  the  prejudice  of  the  appel- 
lant, and  the  judgment  is,  therefore,  affi^me(^ 

July  1,  1894—2 
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McBRAYER  v.  McBRAYER'S  EX'TX. 

(Filed  April  26,  181)4.)' 

1.  Construction  of  devise — Trade-mark— W.  H.  McBrayor  owned  and  op- 
«rated  for  many  years  a  very  valuable  tlisMllery,  and  his  trade  mark,  viz., 
*'W.  H.  McBrayer.  Cedar  Brook  Distillery,"  was  of  fzrvai  value,  being  worth 
at  least  S200,(j00.  By  iiis  will  the  distillery  was  devised  to  his  jrrandohlldren. 
In  the  ninth  clause  of  his  will  the  testator  directed  that  bis  executors  should 
operate  his  distillery  for  three  years  after  his  death,  and  then  the  will  pro- 
vides "after  which  time  I  desire  that  my  naiiu>  be  entirely  stricken  from 
the  business."  Held— By  the  clause  quoted  the  tes.tator  intended  only  that 
the  business  of  operating  the  distillery  should  not  be  conducted  in  his  name 
for  longer  than  three  years;  he  did  not  intend  to  destroy  his  trade-mark  by 
forbidding  the  use  of  his  name  as  a  part  <»!'  it,  and  the  trademark  under  his 
will  passed  to  his  grandclijldren. 

2.  The  intent  of  the  testator  beiTig  manifest  froiu  his  will,  parol  evidence 
of  what  he  s*iid  before  and  after  the  maUinpr  of  the  will  is  not  admissible  to 
show  that  his  intent  was  dittVi-ent  trom  that  set  out  in  the  will  itself.    ^ 

8.  Same— Where  th«»  will  appoints  t+^stator's  widow  and  son-in-law  execu- 
tors, a  clause  in  it  directing  that  in  case  of  disagreement  between  the  execu- 
tors as  to  the  best  method  of  settling  u]),  managing  and  disposing  of  the 
estate,  the  view  held  by  tlie  widow  should  l)e  adoj^ted,  will  not  authorize  a 
construction  given  the' will  by  the  widow,  to  lie  followed  so  as  to  change  the 
intent  of  the  testator  as  expressed  in  the  will. 

Humphrey  tV:  Davie  and  Ij.  W.  Mr^Kee  for  appellant. 

D.  W.  Lindscy  and  Wni.  liindsay  for  appdlee. 

Appeal  from  Andeixon  Cireuit  Court. 

Opinion  of  the  court  by  Judj^c*  Pryor. 

This  action  was  instituted  in  tlie  court  below  for  a  construction 
of  the  9th  clause  of  the  will  of  Judge  W.  H.  McHrayer,  of  Ander- 
son county,  who  died  on  the  Hth  of  December,  in  the  year  1S88. 

lie  left  surviving  him  his  widow,  who  is  the  plaintiff  in  the 
action,  and  the  appellee  in  this  court.  She  qualified  as  execu- 
trix, and  also  his  son-in-law,  D.  L.  Moore,  qualified   as  executor. 

The  testator  had  but  one  child,  a  daughter,  who  died  before  the 
testator,  leaving  three  children— Mary,  Wallace  and  Wm.  Moore 
— and  these  children,  by  the  provisions  of  the  will,  are  made  the 
principal  objects  of  his  bounty.  Their  father  was  D.  L.  Moore, 
who  was  left  as  executor  to  matiage  the  estate  in  conjunction 
with  the  widow  of  the  testator. 

He  made  a  liberal  provision  for  his  wife,  and  also  bequests  of 
much  value  to  his  son-in-law  and  to  his  collateral  kindred. 

At  the  time  of  his  death,  and  for  many  years  prior  thereto,  he 
manufactured  and  sold  whisky  at  his  distillery  in  the  county  of 
Anderson.  Its  product  was  much  used,  {ind  the  trade-mark  on  the 
barrels  so  extensively  known  as  to  give  the  use  of  the  trade-mark 
itself  a  value  of  not  less  th.'in  jp2o,(KiM)  a  year.  The  trade-mark  was 
*'W.  H.  McBrayer,  Cedar  Brook  Distillery,''  and  of  the  value,  as 
conceded  by  the  pleading^^  of  a  sum  exceeding  $2(K),(MK).  The  testa- 
tor's property,  wMien  the  specific  devises  were  paid,  consisted 
almost  entirely  of  this  noted  distillery,  and  this,  by  the  residuary 
clause  of   the 'will,  pa ssihI  to  his  infant  grandchildren. 

He  had  made  a  contract  sometime  beiore*  his  death  with  Lucy 
<&  Brotiier,  of  (Cincinnati,  by  which  h<^  sold  them  all  the  whiskv 
distilled  and  to  be  distilled  at  tlie  "Cedar   Brook    Distillerv"  be- 
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tween  December  1,  1886,  and  December  1,  1891.  This  contract  had 
to  be  complied  with,  and  not  only  so,  it  was  evident  the  distil- 
lery had  to  be  operated  in  order  to  raise  the  money  to  satisfy  the 
specific  devises  made  to  his  kindred  otlier  than  tliose  who  were 
his  direct  descendants.  The  distillery  was  operated  under  his 
own  supervision  for  more  than  a  year  after  tiie  will  was  written, 
and  by  its  provisions  it  was  to  be   operated    by    his   executor  for 

three  years  from  the  time  of  his  death. 

He  was  a  man  of  larj^e  business  exptrionce,  and  knew  the 
necessity  of  havin<2:  the  distillery  carried  on  by  his  executor  until 
from  its  products  tin?  ex(»c  utor  could  discharge  the  l)urden  upon 
his  estate  imi)osed  by  the  provisions  of  liis  will. 

With  this  in  vi(»w  we  find  th(»  \Hh  claust*  of  tlie  will,  now  (he 
subject  of  construction,  to  read  as  follows:  "It  is  my  will  that 
my  Odar  Brook  DistilU  ry  shall  l^e  o])t'rate(l  by  my  executors  for 
three  years  kfler  my  death  in  ord^r  to  carry  our  tlic  b(Kiuests  of 
this  will,  after  which  tinu?  I  desire  that  my  name  be  entirely 
Rtricken  from  the  business,  and  my  «^xecutors  are  lu^reby  invested 
with  all  the  rii^hts,  title  and  interpsi  in  said  iiropcity  jiecessary 
to  the  operating:  of  the  sam(^  so  that  no  trouble  will  or  may  be 
had  with  the  government  of  tho  United  Statt^s  by  reason  of '  my 
said  executors  operatinj?  said  distilb^ry  after  my  death.'' 

By  the  13rh  clause  it  is  provided  tluit  "if  at  any  time  my  exec- 
utors shall  disagree  as  to  the  best  method  of  settlin^i:  np,  manag- 
inj^  and  disposing  of  my  estate,  the  view  held  by  my  said  wife 
fihall  in  all  cases  be  adopteci,  it  beiuix  my  desire  to  give  her 
prominence  and  priority  in  everything?  that  pertains  to  my 
estate.'* 

It  is  claimed  by  the  widow,  and  such  was  tlie  ruling  of  the 
chancellor  below,  that  by  the  i)rovisions  of  tli(»  9th  clause  of  the 
will  the  trade-mark  or  brand  attacheci  to  the  product  of  the  dis- 
tillery, viz.,  "W.  H.  McBrayer,Cedar  Brook  Distillery,"  could  no 
longer  be  used  by  his  grandchildren  in  the  n)anufacture  or  sale 
of  the  whisky  at  said  distillery  or  elsewliere  bf»caa^e  of  the  pro- 
vision in  the  9th  clause  of  the  will  of  the  testator  bv  which  the 
distillery  is  to  be  opera t(>d  for  three  vears  by  his  executors  after 
his  death  to  carry  out  the  becpiests  of  the  will,'* after  which  I  de- 
sire that  my  name  b(»  entirely  strick(>n  from  the  business." 

It  is'  insisttul,  from  th(^  language  used,  the  purpose  of  the  tes- 
tator WHS  that  the  name  of  \V.  H.  McBrayer  should  no  longer  be 
connected  with  the  distillery,  and  the  trade-mark  that  gave  the 
product  of  the  distillery  and  the  devise  its  chief  value  was  there- 
by destroyed.  In  other  words,  the  true  meaning  of  this  9th 
clause  is  that  after  the  expiration  of  the  three  years  from  the 
death  of  the  testator  his  nann*  was  not  to  appear  as  a  jmrt  of  the 
brand  or  trade-mark,  and  to  be  in  no  manner  connected  with  the 
business. 

On  the  other  hand  it  i^  contended  for  the  appellants  the  testa- 
tor's meaning  was  that  after  the  expiration  of  the  three  years 
(the  time  in  which  the  distillery  was  to  be  operated  by  his  exec- 
utors) his  estate  or  his  executors  should  no  longer  conduct  the  bus- 
ine  by  using  his  name  so  as  to  make  his  estate  liable,  etc. 

It  is  again  argued  that  the  name  "W.  H.  McBrayer,  Cedar 
Brook  Distillery"  is  a  valuable  property  right,  which  neither  the 
<>xecutors  nor  the  testator  himself  |could  destroy,  and  for  that 
reason  it  passed  to  the  devisees. 

^  It  is  not  necessary,  in  view  of  the  conclusion  reached,  to  de- 
termirfe  the  right  of  the  devisor  to  prohibit  the  use  of  the  trade- 
mark or  that  of  his  name  in  the  manufacture  of  whisky  by  those 
to  whom  he  devised   the  distillery,  and   while  we  perceive  noth- 
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ing  illegal  or  inconsistent  with  public  policy  in  such  a  prohibf- 
tion,  although  made  a  condition  upon  which  the  devise  is  to  take- 
effect,  it  is  not  required  tha4:  this  question  should  be  further  con- 
sidered. 

The  testator  could  have  had  no  conscientious  motives  prompt- 
ing him  to  restrict  the  devise.  He  had  been  a  distiller  for  many 
years,  and  had,  without  doubt,  devised  to  these  grandchildren 
the  distillery  property,  that  it  might  be  used  and  operated  for 
the  purpose V)f  making  whisky,  and  if  regarded  by  him  as  an  evil 
he  would  not  knowingly  have  vested  them  with  the  title  to  prop- 
erty which,  when  applied  to  its  proper  use,  would  have  produced 
that  which  the  testator  was  not  willing  to  have  his  name  associ- 
ated with  in  any  form.  He  was  a  man  of  iiitelligenco  and  of 
much  experience  in  the  business  affairs  of  life,  and  in  the  con- 
struction of  his  will  we  must  look  to  the  language  used  and  the 
circumstances  surrounding  him  as  gatliered  from  the  writing 
itself  in  order  to  determine  Jiis  intent  and  purpose  when  using 
the  language  found  in  the  9th  clause  of  that  instrument.  He 
knew  that  to  give  to  liis  executors  as  such  the  unlimited  power 
as  to  time  in  which  to  operate  the  diN^tillery  might  involve  his. 
estate  largely  in  debt,  and  looking  to  tlie  liabilities  or  the  bur- 
dens he  hadplaced  upon  the  estate  by  tlie  various  bequests  made, 
and  knowing  the  capacity  of  his  distillery,  supposed  that  in 
three  years  from  his  death,  with  proper  management  by  his  ex- 
ecutors, in  whom  he  seems  to  have  had  the  greatest  confidence, 
the  distillery  would  relieve  his  estate  of  the  burdens  upon  it,  and 
after  that  period  he  did  not  desire  tlie  business  to  be  continued 
in  his  name  by  his  executors,  as  it  might  result  in  financial  dis- 
aster instead  of  a  benefit  to  tliose  interested. 

His  reputJition  or  that  of  his  distillery  for  making  good  whisky 
had  been  established,  and  the  trade-mark  place(i  upon  the  bar- 
rels. The  i)roduct  of  the  whisky  made  from  the  distillery  after 
his  death,  although  of  an  inferior  quality,  could  not  have  affected 
the  whisky  or  its  reputation  made  and  sold  by  the  testator  in  his 
lifetime,  and,  therefore,  it  was  not  to  save  tlie  reputation  of  his 
distillery  or  the  whisky,  as  was  argued  by  counsel,  that  this  pro- 
hibition* of  the  use  nf  his  name  was  inserted. 

What  the  t(»stator  may  bavr  siiid  after  or  before  the  making  of 
his  will  can  not  be  looked  to  in  its  construction.  In  a  case  like 
this  the  will  must  speak  for  itself,  and  no  intent  inconsistent 
with  the  language  used,  or  in  conflict  with  a  rational  construc- 
tion of  the  will,  should  be  adoptc^d. 

It  required  a  large  expenditure  of  means  to  keep  the  distillery 
In  successful  operation;  many  risks  had  to  be  assumed  by  his 
executors  during  the  period  they  wer(»  required  to  make 
whisky.  There  was  no  direction,  by  implication  or  otherwise,  by 
wiiich'  the  executors  were  re(|uired  to  convert  the  distillery  into 
another  and  different  manufactory,  or  any  devise  to  the'effect 
that  the  trade-mark  or  brand  should  never  be  used  by  his  grand- 
children or  thier  vendees. 

What  did  the  testator,  then,  mean  when  saying  that  after  the 
expiration  of  the  three  years  "1  desire  that  my  name  be  act- 
ually stricken  from  the  business?"  W'hat  business?  The  business 
of  making  whisky  by  my  executors.  His  wish  was  that  no  greater 
Tisks  should  be  assumed  by  his  estate  or  Jiabilities  incurred  for 
which  his  estate  would  be  responsible  after  that  time. 

Conceding,  however,  for  the  purposes  of  this  case  and  in  the 
discussion  of  the  question  involved,  that  there  is  an  ambiguous 
meaning  in  the  language  used;  that  it  is  susceptible  of  two  con- 
structions, one  of  which  will  destroy,  to  a  great  extent,  the  value 
of  the  property,  and  another  leaving  it  in  the  condition  it  ia 
found  at  the  expiration  of  the  three  years,  relieved  of  all  the  bur- 
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-dens  placed  upon  it  by 'the  testator,  it  will  be  seen  at  once  the 
<;hancellor  will  adopt  that  construction  most  favorable  to  the 
appellants,  when  it  can  work  no  injury  to  the  dead,  and  is  en- 
tirely consistent  with  the  intention  of  the  testafor,  gathered  from 
liis  own  language  when  making  the  devise. 

A  man  of  thp  Intelligence  and  business  capacity  possessed  by 
the  testator,  if  be  had  desired  to  stop  the  making  of  whisky  in 
this  distillery,  would  have  said  so;  but,  on  the  contrary,  he  de- 
vises it  to  his  descendants  f«)r  the  very  purpose  for  which  he  had 
used  it  for  so  many  years,  and  if  his'  wish  was  to  destroy  his 
trade-mark,  so  as  to  lessen  the  value  of  what  he  had  devised,  or 
to  sustain  his  reputation  for  making  good  whisky,  lie  would  have 
Kaid  so  in  express  terms  and  by  language  that  could  have  no 
-dubious  meaning. 

Hi'  could  have  had  no  such  religious  or  conscientious  scru- 
ples as  would  have  induced  him  to  say  that  his  name  should  no 
longer  be  connected  in  any  manner  with  the  distillery  because 
he  had  placed  that  which'  prti^duced  the  evil  in  the  iiands  of  in- 
fants, innocent  of  wrong,  but  for  the  very  purpose  of  producing 
that  out  of  which  his  entire  fortune  had  been  made. 

He  was  doubtless  an  honest,  conscientious  man,  as  counsel 
maintain;  and,  if  so,  he  would  not  have  enabled,  by  his  last  will, 
his  grandchildren  to  engage  in  a  business  thit  he  had  abandoned 
by  reason  of  the  evil  resulting  from  it.  It  is  plain  to  us  that 
when  the  testator  wanted  his  name  entirely  stricken  from  the 
business,  his  meaning  was  the  business  of  making  whisky  in  his 
name  by  his  txecutors  for  his  estate,  and  that  the  value  of  the 
trade-mark  or  the  right  of  proptM-ty  in  it  devised  to  his  grand- 
children was  nt)t  the  su!)ject  of  consideration  by  him  when  mak- 
ing the  devise. 

With  this  constructi'»n  the  personal  and  business  integrity  of 
the  testator  is  made  manifest,  and  carries  into  execution  an  intent 
that  comports  with  the  character  of  the  man,  the  language  of  the 
will,  and  sustained  by  every  rational  view  of  the  question  pre- 
sented. 

The  18th  clausf»  of  the  will,  authorizing  and  retjuiring  the 
views  of  his  wif«'  to  be  adopted  as  to  the  method  of  managing, 
nettling  up  and  disposing  of  the  estate  when  the  executors 
differed,  will  not  authori/.e  a  construction  of  the  will  as  given  by 
the  widow  to  be  followed  so  as  tcr  destroy  the  devise  or  change 
the  intent  of  tht»  testator. 

The  judgment  of  tlie  cliancellor  below  is  reversed  and  the  case 
remanded,  with  directions  to  enter  a  judgment  to  tlie  effect  that 
the  brand  or  trade-mark  ("W.  H.  McBrayer,  Cedar  Brook  Dis- 
tillery") passed  under  the  devise  to  the  grandchildren  of  the  tes- 
tator, and  is  their  property. 


CALDW^ELL,  &c.  v.  JACOB,  &c. 
(Filed  April  27,  iwm.) 

1.  A  life  tenant  will  not  be  permitted  to  charge  money  expanded  by  him 
Id  iniproTins  the  est-ate  for  the  purpoRe  of  incrensin^r  the  inoome  therefrom 
to  the  remaindermen  op  against  the  norpiiB  of  thp  pRtate. 

2.  Same—Cofle— An  estate  was  dt^vised  to  an  infant  for  life,  remainder  to 
7ii«  descpndants.  The  guardian  of  the  infant,  by  direction  of  the  ohanoellop 
In  a  suit  In  eqnlfy,  exp*ndf'd  the  infant  life  tenant's  absolutp  estate  in  Im- 
prorements  upon  the  eflrate  held  by  him  for  life  so  as  to  increase  the  income 
Thepefrom.  Aftep  the  infant  herame  of  agp  he  brought  snlt  to  have  so  much 
fif  the  estate  devised  to  him  for  life  set  apapt  to  him  as  a  fee  simple  estate  as 
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would  reiniburs**  him  for  the  expenditures  put  upon  such  estate  by  his  guar- 
dian. Held— A  life  tenant  will  not  be  permitted  to  improve  the  estate  and 
charpfe  the  improvements  to  the  remaindt^men  or  as  a  lien  upon  the  estate. 
But  where  the  chuTicellor,  as  in  this  case,  erroneously  takes  an  infant  life 
tenant's  meaPiSand  't^xpends  it  upon  improvements  of  the  estate  held  for  life^ 
and  all  the  parties  in  interest  nre  now  before  the  court,  and  the  life  tenant's 
money  or  its  value  (^an  be  restored  to  htm.  and  at  the  same  time  the  estate 
originally  devised  to  the  remaindermen  or  its  value,  with  Its  natural  in- 
crease, can  be  preserved  for  the  remaindermen,  a  court  of  equity  should 
make  such  ortJers  as  will  i)rotect  the  rights  of  all  parties  and  preserve  for 
each  his  own  estate. 

E.  F.  Trabiui  and  Wilson  &  Tlunn  for  appellants. 

Sim  rail  &  Bod  ley  for  appellees. 

Appeal  from  Louisville  C'lianeery  Court. 

Opinion  of  the  court  by  (Miief  Justice  Bennett. 

By  tlie  will  ol  .Jt>hn  I.  J:urob  his  son,  Charles  D.  Jacob,  was 
giv(»n  some  r<»al  est'ite  in  tb(»  city  of  Louisville  in  fee  simple,  and 
some  in  trust  for  him  dnrinLT  his  life,  and  then  to  be  conveyed  to 
such  of  liis  desct'iulants  as  were  living. 

It  seems  that  the  trust  estate  was  unproductive,  and  in  order  to 
make  it  more  productive  and  to  yield  to  ('harles  D.  Jacob,  who 
was  tlien  an  infant,  a  lar.u:e  incom(»,  his  i^uardian  instituted  suit 
in  the  chancery  court  of  Louisvillis  tlie  pirpose  of  which  was  to 
obtain  a  decree  aurhorizinjjj  tlie  sale  of  a  i)ortion  of  Charles  D. 
Jacob's  fee  simple  c  st.ite,  and  to  invest  the  proceeds  in  improv- 
ing tlie  trust  esrnt"  so  as  to  increase  its  productiveness.  The  de- 
cree was  render. 'd,  the  property   sold   and   the   proceeds   invested 

in  improving  the  trust  estate,  which  made  it  more  productive 
and  yielding;  «;reater  income  to  Charles  D.  Jacob. 

Sometime  aft«r  he  reached  his  majority  he  instituted  suit  ia 
equity  a<^ainst  the  parties  interested  except  the  appellants,  Mrs. 
Caldwell  and  Miss  Lucy  D.  Jacob,  who  were  infant  children 
of  Charles  I).  Jacob,  and  who  were  not  made  parties  to 
the  suit,  seekiuu;  to  relieve  such  portion  of  the  trust  estate  that 
was  improved  by  the  proceeds  of  the  fee  simple  estate  ai?  was 
supposed  to  be  ecpiivalent  in  valpe  to  whole  amount  thus  in- 
vested from  the  trust,  and  to  invest  Charles  1).  Jacob  with  the 
fee  simple  title  to  the  same.  Charles  D.  Jacob  obtained  judg- 
ment accordinj^  to  th(»  prayer  indicated.  Thereafter  he  sold  a 
part  of  the  prop-rty  thus  relieved  of  the  trust  to  the  appellee, 
Davis,  and  he  thereafter  instituted  this  action  against  the  appel- 
lants, etc.,  to  quiet  his  title  against  their  claim  of  a  remainder 
interest  in  said  property.  The  court  quieted  his  title,  and  the  ap- 
pellants have  appealed. 

It  seems  that  1.  U.  Jacob,  an  adult  brother  of  <'harles  D.  Jacob, 
sold  some  of  his  fee  simple  estate  that  he  held  under  his  father's 
will  in  the  same  way  that  Charles  I).  Jacob  held  his.  He  there- 
after obtained  the  judgment  of  the  court  relieving  a  portion  of  the 
improved  trust  estate  from  the  trust  and  investing  the  fee  simple 
title  in  him.  Thereafter  one  of  the  contingent  ren)aindermen, 
who  was  not  a  party  to  \ho  suit,  asserted  her  right  to  her  part  of 
the  estate,  and  this  court,  in  Johnson  v.  Jacobs,  &c..  11  Bush> 
646,  held  tliat  her  interest  as  contingent  remainderman  was  not 
affected  by  the  judgment  in  the  case,  and  reversed  the  case  as  to 
her,  with  Vlirections  to  allow  an  issue  to  be  made  up  as  to  the 
question  of  improvement.    Upon  the  return  of  the  case  issue  was. 
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made  accordinp:  to  the  direction  of  this  court,  and  then  judgment 
was  rendered  in  tlie  lower  court,  and  tiie  case  was  again  ai^pealec* 
to  this  court.  In  that  appeal  this  court  held  that  a  life  tenant 
could  not  *'lay  out  money  in  huildiuK  on  tlie  land  and  charjre  it 
on  tliH  esta^e  in  remainder  or  make  it  a  i)ersonal  charge  against 
the  remainderman.," 

The  court  cites   numerous  authorities.     (See  MS.  opinion  sub- 
taining  the  rule.)  There  are  two   important  reasons  for   this  rule: 
First,  to  prevent  the  Ule  tenant  from   consuming  the   interest  of 
the  remainchu'num  hy  malving  improvements   that  the  remainder- 
man could  not    pay   or    that    lie    did    not   desire;  second,  the  im-^ 
provements  are  made  for    the    immediate    henellt   of    the  life  ten- 
ant, and  he  usually    makes  tliein  without  reference  to  the  wishes. 
of  the  remaindta'man.     Piut   th(^   appellees'   contention    is    that  I. 
R.  Jacoh  was  an  adult  and   voluntarily   nuide   the  improvements, 
knowing  the  character  of  tlie  <'state  that  he  was  improving.     But 
in  the  case  at  har  Charles  I).  Jacoh    was    an    infant,  and    the  im- 
provements were  made  ])y  the  order  of  court  and  without  his  con- 
sent, and  hy  taking  the  means  that  were   his  absolutely  and  im- 
proving the  e-^tate  thai  he  only  held  a  life  estate  in,  remainder  in 
another,  thereby  apply  his  absolute  estate  to  the  improvement  of 
the  estate  ol  another,  and  that    it  would    be   just   and    proi>er  for 
his  absolute  e»^tar(»  to  b<'   nstored    to   him    by   the  remainderman. 
This  view  ol'  the  cas:*  can  not  be  sustained  on  acct)unt  of  the  rule 
forbidding  the  subjection  of  the  remainder   interest  to  the  charge 
of  improvements  knowingly  and    intentionally   placed    upon  it  by 
rhe  life  tenant  in  (Hiler  to  i)rotect   the   interest  of  the   remainder- 
man, etc.     Now    while  tlie  improvements  were   intentionally  and 
knowingly  nnid",  it    was    done  witliout  the  consent  of  the  infant; 
but  nevertheless  it    was    done    by    competent   authority,    and-   to 
allow  the  infant,  after  he  becomes    of   age,  to   charge    the    estate 
of  the  infant  remainderman    with    the   improvements   in   order  to 
restore  to  the  life  tenant    his    estate,  that    was    taken  by  order 'of 
court  with   which    to    make    the    improvements,  would    have    the 
effect  to  take  the  propc^rty  of   the   infant   remainderman   to  reim- 
burse the  life  tenant  on  account  of  an  expenditure  made  while  he 
was  an  infant  f(»r  his  benefit  and  by  compet(M)t  authority. 

It  is  contended  that  courts  ()f  <*(piity  should  always  be  zealous 
in  protecting  the  rights  of  infants,  but  the  protection  should  ex- 
tend to  all  infants  according  to  the  etpiities  existing  between 
thrm.  Here  the  proi)erty  of  the  infant  remainderman  was  im- 
proved by  the  expenditure  of  mr)ney  belonging  to  the  infant  life 
tenant  and  for  his  benefit  and  l)y  the  direction  of  competent  au- 
thority, and  the  infant  remainderman  could  take  no  part  in  pro- 
curing the  exi)enditure,  nor  could  they  prevent  the  same.  Kow 
wnuld  not  equity  say  that  the  infant  remainderman  should  not 
be  charurc>d  with  these  improv(>ments,  but  that  the  burden  should 
fall  on  ('harles  I).  Jacol)?  Tt  scM-ms  to  us  that  he  should  bear  the 
burden. 

The  11  Bush  case  supra  clearly  decides  that  the  remaindermen 
were  necessary  parties  to  the  Charles  I).  Jacob  suit  to  have  the 
trust  removed,  and  as  Mrs.  Caldwell  and  Miss  Tjucy  Jacob  were 
not  parties  tliey  are  not  bound  by  the  judgment,  but  their  con- 
tingent rights  to  an  interest  in  the  property  still  exist,  and  will 
become  absolute  if  they  survive  their  father.  (11  Bush  case 
Bupra. ) 

The  judgment  as  to  said  parties  is  reversed. 
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(Modified  opinion— Filed  June  16,  1894). 
Opinion  of  the  court  by  Judge  Pryor. 

This  court  holds  in  the  opinion  rendered  that  a  life  tenant  can 
not  improve  the  estate  so  as  to  charp^e  the  remaindernuin  with 
the  improvements,  but  has  not  adjud^^d  that  if  a  court  of  equity 
can  place  the  parties  in  statu  quo  so  as  to  relieve  the  life  tenant 
that  this  can  not  be  done,  and  in  a  case  where  the  improvements 
have  not  been  voluntarily  made  by  the  life  tenant.  Tn  fchis  case 
Charles  I).  Jacob  was  an"  infant,  and  invested  with  a  life  estate 
in  the  property  improved.  His  p;uardian  applied  to  a  court  of 
equity,  asking  that  the  realty  of  his  ward  be  sold  in  which  he 
had  the  fee,  and  the  proceeds  applied  to  the  improvement  of  the 
estate  in  which  the  infant,  Charles  D.  Jacob,  had  an  estate  for 
life,  remainder  to  his  cliildren  or  descendants.  This  was  done  by 
a  court  of  e(iuity,  and  when  the  chancellor  had  no  power,  ac- 
cording to  the  rule  recognized  by  the  ])rincipal  opinion,  and  if  so 
the  infant  life  tenant  is  as  much  entitled  to  e(iuital)le  relief  as 
the  continjxcnt  remaindermen  of  those  entitled  to  the  estnte  im- 
proved alter  the  termination  of  the  life  estate.  IMie  one  infant 
IS  as  much  entitled  to  relief  a?^  the  other.  Now  if  th(»re  is  re- 
served to  the  infant  or  contingent  remaindermen  $3(),(iOO  of  the 
trust  estate*,  with  its  natural  increase  in  value,  thru  the  contin- 
gent infant  remaindermen  get  all  they  are  entitjed  to.  Tt  is  all 
the  same  estate  originally  devised  by  the  father  of  Cliarles  D. 
Jacob,  and  this  estate  is  si^cured  to  them  (tlie  infant  remainder- 
men) in  that  way,  and  Cliarlos  I).  .lacob  is  returned  the  value  of 
his  fee  invested  in  these  improvements,  which  is  $1.S,()(K)  or  $14,- 
4MX). 

No  one  is  injured,  but  all  are  placed  in  the  condition  they  were 
"when  the  first  error  was  committed  by  the  chancellor  in  taking, 
one  infant's  property  to  improve  the  property  of  another  infant. 
This  etjuity  becomes  tin*  more  apparent  when  it  appears  that 
Charles  1).*  Jacob,  who  was  an  infant  wlien  tlie'fee  was  sold,  has 
had  as  much  of  the  realty  withch'awn  from  the  trust  as  would 
satisfy  him  for  tile  $13,(XH)  tHe  court  had  invested  for  him,  and 
erected  upon  it  a  stone  front  valued  at  $27,(J<X),  and  then  sold  to 
Davis  for  $8f),(MK).  This  neither  Davis  nor  fiis  vendor,  Charles 
Jacob,  should  li)se  unless  the  remainder  interest  is  to  suffer  by 
it.  Before  the  cliancellor  can  relieve  the  appellant  or  quiet  hfs 
title  it  must  be  made  to  appear  that  tlie  remaindermen  are  left 
with  the  trust  fund  devised  to  them,  with  its  natural  increase— in 
other  words,  they  must  be  platted  in  statu  quo — must  sustain  no 
loss  whatever.  Tiie  doubt  in  tlie  minds  of  the  court  is  as  to 
whether  or  not  tlie  contingent  remaindermen  have  l)een  placed  in 
sucli  a  position  as  would  enable  them  to  realize  the  trust  fund  as 
originally  devised  with  its  natural  increase.  When  they  obtain 
this  they  hav(>  no  cause  to  complain,  and  the  case  is  reversed  for 
further  preparation  on  that  point. 

Reversed  and  remanded. 

This  is  a  modification  of  the  original  opinion. 
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GLASER,  &c.  V.  FRANKS. 

(Filed  April  4,   1894.)' 

AttachnioDt  for  debt  not  due — Power  of  court  to  issue— UDdertheoniend- 
inent  of  April  6,  1888,  to  Bection  2:^8  of  the  Civil  Code,  which  gives  the 
t?lerk  as  well  as  the  judge  of  the  court  in  which  is  pendioR  an  action  for 
debt  not  due  the  power  to  "grant"  an  attachuient.  the  clerk  has  no  power 
to  issue  the  att>aohnient  until  he  has  flrsr  made  a  formal  order  granting  it. 
The  power  to  issue  comes  from  the  granMng  order. 

H.  M.  Woodford  for  appellants.    . 

J.  J.  C^ornelison  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Pre'=5idlng  Judge  Brent. 

These  cases  were  pending  in  the  Montgomery  CJircuit  Court. 
The  clerk  of  that  court,  without  any  order  granting  them,  issued 
attachments.  Tlie  debts  sought  tu  l)e  secured  were  not 'due.  The 
defendant  moved  to  discharge  Ihe  attachments  on  the  face  of  the 
papers,  and  tlie  motion  was  sustained  on  tlie  ground  tliat  no  or- 
der had  been  made. 

Previous  to  the  amendment  of  April  5,  1888,  to  section  288  of  the 

Civil  Code  an  order  in  such   cases    could   only   be  •granted  by  the 

court  in  which  the  action  was   pending,  or  any  circuit  judge,  or 

the  presiding  judge  of  the  county  court,  or,  when  these  judges 
were  absent  from  the  county,  by  two  justir«es  of  the  peace.  By 
that  amendment  the  power  was  extended  to  the  clerk  of  the 
court  in  which  the  suit  was  pending,  so  that  section  288  now 
reads:  **In  such  actions,  if  the  petition,  verified  by  the  oath  of 
the  plaintiff,  shows  the  nature  and  amount  of  the  demand,  and 
when  it  will  mature,  the  court  in  which  the  action  is  pending,  or 
the  clerk  thereof,  or  any  circuit  judge,  or  the  presiding  judge  of 
the  county  court,  may  grant." 

Whether  the  amendment  authorizes  the  clerk  to  issue  attach- 
ments in  such  cases  pending  in  his  own  court,  without  a  previous 
order  made  either  by  himself  or  some  of  the  other  officials  named 
in  the  statute,  is  the  only  question  presented  iiy  this  appeal. 

The  ajjpellant  contends  that,  as  the  law  authorizes  tlie  clnrk  of 
the  court  where  the  case  is  pending  to  grant  as  well  as  issue  the 
attachment,  no  granting  order  is  necessary  when  he  acts,  as  he 
would  he  simply  ordering  or  allowing  himself  to  act. 

The  fallacy  of  this  argument  lies  in  th(>  assumi)tion  that  the 
statute  authorizes  the  clerk  to  issue.  His  authority  to  grant  an 
order  comes  from  the  statute;  his  power  to  issue  from  the  grant- 
ing order.  When  he  does  grant  and  issue  both  in  these  cases,  he 
acts  first  judicially  and  then  ministerially,  and  his  previous 
judicial  action  (as  in  cases  of  injunction)  is  the  sole  authority 
for  his  ministerial  action.  That  tiiese  different  functions  are  en- 
trusted to  the  same  official  does  not  make  it  less  imperative  that 
he  should  discharge  each  in  its  order  formally  and  regularly,  and 
when  he  has  reached  a  determination  on  an  application  for  an 
order  of  attachment  in  cases  like  these  he  should  complete  the 
record  by  making  thft  corresponding  order.    Until  this  is  done  his 
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power  to  issue  is  in  abeyance;  there  is  no  autiiority  in  him.self  to 
act  further  any  more  than  there  would  have  been  had  some  other 
of  the  persons  mentioned  in  the  statute  considered  the  applica- 
tion and  failed  to  make  the  order. 

We  do  not  think  the  case  of  Kl^ine,  &e.  v.  Nie,  &c.,  11  Ky. 
Law  Rep.,  588,  has  any  application  here.  This  question  waa 
not  even  collaterally  considered. 

Judgment  attirmed. 


GKNTRY,  &c.  V.  LITTLE. 
( Filed  May  9,  1894. ) 

1.  Municipal  ordinftTices— Impoundlnpof  animals  running  nt  large— Wher» 
a  city  ordinance  provided  for  the  impounding  of  animals  running  at  large 
and  for  the  sale  of  aniii  als  thus  taken  up  to  pay  the  fees  and  costs  of  im- 
pounding, and  the  oflQcer  in  charge  of  the  pound  was  sued  l\v  the  owner  for> 
the  possession  of  a  cow  taken  up  under  the  ordinance,  it  was  not  necessary 
for  tne  defendant  to  allege  in  his  answer,  in  order  to  constiture  a  good  de- 
fense, that. the  plaintiff  permitted  the  cow  to  go  at  large  upon  the  stivets,  aa 
the  city  has  the  right  to  subject  the  animal  for  fees  and  costs  of  imijound- 
ing  without  regard  to  whether  the  owner  was  in  fault. 

2.  Same— To  authorize  a  sale  under  such  an  ordinance  seme  formal  pro- 
ceeding should  be  had  to  determine  the  fact  that  the  animals  seized  wer& 
actually  runnintr  at  large,  in  which  the  owner  may  have  an  opportunity  of 
being  hfard  and  contesting  the  justice  of  the  seizure  or  sale.     If  possible^ 

Eersonal  service  of  summons  should   be  had  upon  the  owner  of  the  animals, 
ut  if  he  is  not  known  or  is  beyond  the  jurisdiction  of  the  court,  it  is  suffi- 
cient that  the  procedure  be  in  rem,  and  that  some  public  notice  be  given  of 
the  time  and  place  of  sale. 

8.  Same— Although  the  ordinance  in  question  in  this  case  provides  that 
the  person  taking  up  an  animal  under  the  ordinance  shall  forthwith  make  a 
fitat4*ment  of  the  fact  in  writing  under  oath,  and  in  such  statement  shall 
state  the  name  of  the  owner  if  known,  ant]  if  not  known  shall  so  state  in 
said  affidavit,  the  failure  to  make  such  a  st-atement  does  not  entitle  the 
owner  to  possession  of  the  animal,  as  the  right  to  impound  the  anima) 
precedes  the  statement,  which  is  intended  merely  as  a  preliminary  step  to 
the  bringing  of  the  owner  before  the  court  and  the  taking  of  the  steps  neoes- 
sary  to  subject  the  animal  to  the  payment  of  fees  and  expenses. 

J.  A.  Dean  for  appellants. 

Little  &  Son  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judjje  Barbour. 

This  action  was  instituted  by  the  plaintiff,  Little,  aj^ainst  the 
defendants,  Gentry  and  the  City  of  Owensboro,  to  recover  the^ 
possession  of  a  cow,  wliich  was  the  property  of  the  plaintiff,  and 
to  which  he  claimed  the  right  of  immediate  possession. 

The  defendants  in  their  answer  justified  the  taking  and  deten- 
tion of  the  cow  under  tlie  following  ordinance  of  the  city  of 
Owensboro: 

** Section  1.  That  no  cow,  etc.,  shall  be  permitted  to  go  at  large 
upon  any  of  tiie  streets,  alleys  or  unenclosed  lots  or  places  in  the 
city  of  Owensboro;  but  this  section  shall  not  apply  in  cases  where 
any  such  animals  are  beinj^  driven  through  the  city,  or  from  one 
place  to  another  for  the  purpose  of  being  sold,  or  being  taken 
from  one  part  of  the  city  to  another  part  for  the  purpose  of  being 
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slaughtered,  or  to  be  placed  in  a  pen  or  other  enclosure;  nor  to 
any  cow  or  calf,  or  horse,  mule  or  colt  at  large  after  sunrise  or 
before  sunset,  nor  while  being  driven  to  or  from  home. 

"Should  any  such  animal  be  found  going  at  large  in  violation 
of  this  section,  the  same  may  be  taken  up  by  any  oiie  and  be 
driven  or  conveyed  to  the  place  mentioned  in  the  third  st^etioii 
of  this  ordinance,  and  there  shall  be  left  until  disposed  of  as 
hereinafter  authorized  and  directed. 

"Section  2.  The  person  taking  up  sucli  cow  shall  forth witli 
make  a  statement  of  the  fact  in  writing  under  oath,  and  in  said 
.statement  shall  state  the  name  of  the  owner,  if  known,  and  if  not 
known  said  person  shall  so  state  in  said  ailidavit.  Said  state- 
ment shall  be  filed  in  the  Owensboro  City  Court,  and  kept  there 
as  a  part  of  its  records. 

"If  said  affidavit  shall  disclose  the  name  of  tin?  owner  of  surli 
animal,  the  judge  of  said  court  shall  issue  a  summons  against 
said  owner,  commanding  him  to  appear  in  said  court  on  the  next 
day  thereafter  to  show  cause,  if  any,  why  he  shall  not  be  fined  $1 
for  violating  this  ordinance,  and  wliy  siich  animal  so  taken  up 
shall  not  be  sold  to  satisfy  the  costs  and  charges  of  taking  np, 
keeping  and  selling  the  same. 

"If  said  affidavit  shall  disclose  the  fact  that  the  owner  of  such 
animal  is  unknown,  or  i^  absent  from  Daviess  county,  K(Mitueky, 
then  said  court  shall  make  a  warning  order  on  such  atlidavit,  etc. 

"If,  when  such  owner  has  been  duly  summoned  or  warned  as 
hereinbefore  provided,  said  .court  shall  determine,  from  the  evi- 
dence, that  there  has  been  a  violation  of  said  ordinan(;e,  by  such 
animals  having  run  at  large  within  the  limits  of  said  city,  as 
aforesaid,  said  court  shall  make  an  order  in  which  it  shall  de- 
scribe the  marks  and  give  description  of  each  animal  to  be  sold, 
and  direct  the  marshal  of  said  city  to  sell  the  same  to  tlie  high- 
est bidder  at  public  auction  for  cash  in  hand.  After  (h^duetinL' 
the  costs  and  charges  of  such  proceedings  the  renniinder  of  the 
proceeds  shall  be  paid  by  said  marshal  to  the  treasurer  of  the 
city,  which  shall  be  held  by  liim  subject  to  the  order  of  the 
former  owner  of  such  stock. 

"Section  4.  If  the  owner  of  any  such  animal,  taken  up  as  i)ro- 
vided  for  in  the  first  section  hereof,  shall  appear  before  the  court 
at  any  time  before  the  sale,  as  i)rovided  for  in  this  ordinance, 
and  nay  all  costs  and  charges  for  the  taking  up,  impounding  and 
keei  ing,  and  also  all  marsliars  costs,  the  court  shall  grant  an 
order  directing  restoration  of  such  animal  to  the  owner.'' 

The  costs  and  charges  of  taking  up  were  by  ordinance  fixed  at 
a  fee  of  5()  cents  per  head  for  taking  up  and  impounding,  and  25 
cents  per  day  for  each  day  it  shall  remain  in  the  pound  tor  ex- 
p'>nse  of  keeping  same.  The  answer  then  averred  that  by  another 
ordinance  the  chief  of  the  fire  department  shall  be  tlie  kee])t  r 
of  the  pound,  and  that  the  defendant.  Gentry,  was  thc>  chief  of  the 
flre  department,  etc.  The  answer  further  avers  that  on  the  night. 
of  November  3,  after  sunset  in  said  city  on  said  day  and  bel()r(» 
sunrise  on  the  succeeding  day,  the  cow 'described  in  th.*  petition 
was  found  running  at  large  upon  the  streets,  etc.,  and  was  l)y 
the  hands  in  tlie  employ  of  the  street  commissioner  of 
said  city,  and  under  his  control,  tak(»n  up  and  placed  in  the  jiound, 
and  remained  there  until  taken  by  the  sheriff  under  tlu'  oider  of 
delivery  in  this  action,  and  that  said  cow  at  the  time  it  was 
taken  up  and  impounded  was  not  being  driven  through  the  city  or 
from  one  place  to  another  for  the  purpose  of  being  sold,  nor  being 
taken  from  one  part  of  the  city  to  anotlier  for  the  purpose  of  be- 
ing slaughtered,  nor  to  be  placed  in  a  pen  or  other  enclosure.  A 
demurrer  to  this  answer  was  sustained,  and   the  defendants  de-. 
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'cliiiiiig  to  plead  further,  a  judgment  was  rendered  awarding  to 
the  plaintiff  the  possession  of  the  cow,  from  which  judgment  the 
defendants  have  appealed  to  this  court. 

The  answer  is  aptly  drawn,  and  alleges  every  fact  which,  under 
the  ordinance,  authorized  the  taking*  up  and  detention  of  the 
cow,  unless  it  be,  as  is  argued  for  the  plaintiff,  that  there  can  be 
no  violation  of  the  ordinance  except  where  the  owner  of  the  stock 
permits  it  to  run  at  large,  thereby  necessitating  an  averment  in 
the  answer  that  the  plaintiff  permitted  the  cow  to  go  at  large 
upon  the  streets,,  etc.  This  contention  grows  out  of  a  misconcep- 
tion of  the  purpose  of  the  ordinance. 

The  ordinance  is  simply  a  police  regulation,  its  sole  purjiose 
being  to  protect  tiie  public  against  the  depredations  of  stock  run- 
ning at  large,  wliether  with  or  without  the  fault  of  the  owner. 
As  said  by  Hess  and  Bemis,  in  their  work  on  Municipal  Ordi- 
nances, '*the  ordinance  is  only  indirectly  aimed  at  the  owner  of 
the  stray  animals.  He  may  in  fact  be  wholly  beyond  the  cor- 
porate jurisdiction.  The  corporation  is  put  to  trouble  and  ex- 
pense in  taking  up  the  strays  and  in  providing  a  suitable  pound 
for  their  retention  until  claimed  by  the  owner.  The  animals 
must  be  fed  and  cared  for.  To  meet  this  expense  the  aniamls  may 
be  sold,  even  against  the  owner's  consent,  although  the  owner 
thereby  forfeits  his  property.  Although  the  acts  ot  seizinu:,  im- 
pounding and  sale  are  ministerial,  to  be  performed  by  the  police 
authorities  of  the  town,  some  foriuiil  proceeding  should  be  had 
to  determine  the  fact  that  the  animals  seized  were  actually  nm- 
ning  at  large,  and  in  which  the  owner  may  have  an  opportunity  of 
being  heard  and  contesting  th<?  justice  of'  the  seizure  or  sale.'  If 
possible,  personal  service  of  summons  should  be  made  upon  the 
owner  of  the  animals,  but  if  he  is  not  known  or  is  beyond  the 
jurisdiction  of  the  court,  it  is  sutHcient  that  the  procedure  be  in 
rem,  and  that  some  public  notice  be  ijiven  of  the  time  and  place 
of  sale. 

"The  public  (especially  in  a  city)  have  the  right  to  be  pro- 
tected against  stock  being  at  large,  whether  th:\v  are  at  large 
with  or  without  the  fault  of  the  owner.  The  danger  to  the  pub- 
lic oi  mischief  from  the  intrusion  of  animals  is  tlie  same,  whet  her 
they  are  at  large  with  or  without  tlie  fault  of  the  owner,  and  the 
object  of  the  ordinance  was  to  protect  the  ijublic  from  the  mis- 
chief likelv  to  result  from  the  animals  being  at  large  irrespective 
of  the  cause."     (84  Ohio  Statutes,  5S7). 

Any  other  interpretation  of  the  ordinance  would  render  it  a 
useless  piece  of  legislation,  as  it  would  l)e.  in  the  few'est  possible 
cases,  where  the  consent  of  the  owner  could  be  shown. 

It  is, true  that  the  second  section  of  the  ordinance  provides  for 
the  imposition  of  a  penalty  of  $1  upon  the  owner,  but  it  is  evident 
that  this  penalty  is  only  to  be  imposed  where  tlie  owner  is  in 
fault,  and  the  right  to  subject  the  animal  for  the  fees  and  costs 
of  impounding  in  nowise  depends  upon  the  conviciton  of  the 
owner  for  an  intentional  violation  of  the  ordinance,  for  the  ordi- 
Tiance  provides  for  the  subjecting  of  the  animal,  though  the 
owner  be  unknown,  or  not  l)efore  the  court;  and,  further,  "if, 
when  such  owner  has  been  duly  summoned  or  warned  as  herein- 
after provided,  said  court  shall  determine  from  the  evidence  that 
there  has  been  a  violation  of  said  ordinance  by  such  animals  hav- 
ing run  at  large  within  the  limits  of  said  city  as  aforesaid,  said 
court  shall  make  an  order  directing  the  marslial  to  sell  same,'' 
etc. 

It  is  also  contended  that  the  answer  is  bad  because  it  fails  to 
aver  that  the  statement,  which  is  the  se(^ond  section  of  the  ordi- 
nance, is  required  to  be  made  by    the   person    taking   up  the  ani- 
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mal,  was  not  made  and  filed  as  required  by  the  ordinance.  Tt 
was  not  necessary  to  make  such  an  averment,  for  the  right  to 
take  the  animal  up  and  impound  it  precedes  the  statement, which 
is  intended  as  a  preliminary  step  to  the  bringing  of  the  owner  be- 
fore the  court,  and  the  taking  of  the  steps  necessary  to  subject 
the  animal  to  the  payment  of  fees  and  expenses. 

The  answer,  it  seems  to  us,  presents  a  good  defense,  and  the 
judgment  is,  therefore,  reversed  and  the  cause  remanded  for  pro- 
ceedings consistent  with  this  opinion. 


SUPERIOR  COURT  ABSTRACTS. 


MYERS,  &c.  V.  BKEMAN. 

Filed  April  35,  1894.     Appeal  from   Campbell  Chancery  Court.     Opinion  of^ 

the  courtrby  Presiding  Judge  Brent,  affirming. 

Mechanic's  lien— Where  one  who  employed  a  contractor  to  build  an  addi- 
tion to  his  house  was  to  pay  for  the  work  as  it  propjres^d,  except  a  certain 
amount  for  which  he  was  to  execute  his  note  upon  the  completion  of  the 
work,  one  who  furnished  materials,  claiming  to  have  dene  so  upon  the  faith 
of  an  agreement  with  the  employer  and  the  contractor  that  the  note  was 
to  be  executed  and  when  executed  was  to  be  assigned  by  the  contractor  to 
him  to  secure  him  for  the  materials  furnished,  has  failed  to  establish  the 
alleged  afrreement.  Eut  even  if  such  an, apjreement  had  been  made,  it  could 
not  prejudice  the  other  laborers  and  material  men.  as  their  liens  commenced 
with  the  delivery  of  the  goods  and  the  beginning  of  their  work,  and  attached 
pari  passu  as  the  deliveries  were  made  and  the  work  progressed. 

M.  J.  Brown  for  appellants;  John  S.  Ducker  for  appellee. 

FRAIZE  V.  COMMONWEALTH. 

Filed  April  86,  1894.     Appeal  from  Franklin  Circuit  Court.     Opinion  of  the 
court  by  Judge  Barbour,  afTirming. 

1.  Circuit  clerks— Fraudulent  witness— Claims— Defect  in  pleading  cured 
—Where  there  is  any  defect  or  omission  in  a  pleading,  whether  in  substanc^ 
or  form,  which  would  have  been  fatal  on  demurrer,  and  yet  the  issue 
jbined  was  such  as  necessarily  required  on  the  trial  proof  of  the  facts  so  de- 
fectively stated  or  omitted,  and  without  which  it  is  not  to  be  presumed  that 
either  the  judge  would  direct  the  jury  to  give  or  tlie  jury  would  have  given 
the  verdict,  such  ddfect  or  omission  is  cured  by  the  verdict. 

In  this  action  by  the  Commonwealth  against  a  circuit  clerk  and  the  surety 
in  bis  bond  to  recover  the  amount  paid  by  the  auditor  on  fraudulent  wit- 
nesji  claims  issued  by  the  clerk  or  his  deputy,  the  petition  was  defective  in 
fal ling  to  allege  that  the  clerk  made  out  and  transmitted  to  the  auditor, 
as  required  by  the  statute,  an  alphabetical  list  of  claims,  including  the 
claims  in  question,  as  without  such  a  list  the  auditor  had  no  authority  to 
pay  them;  but  the  defect  was  cured  by  a  verdict  for  plaintiff,  as  it  must 
be  presumed,  in  the  absence  of  the  evidence,  that  the  omitted  fact  was 
proved,  espeoially  as  it  has  reference  to  the  performance  of  a  duty  which  the 

law  imposes  upon  an  ofSoer. 

2.  Presumptions— The  courts   presume  that  officers  discharge  their  duties. 
Wm.  Lindsay,  D.  C.  Haycraft  and  W.    H.    Marriott  for  appellant;  W.   J. 

Hendriok  and  Ira  Julian   for  appellee. 
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yO WELL'S  ADM'R  v.  HUSTON VILLE,  &c.,  TURNPIKE  CO. 

Filed  April  25,  1894.     Appeal  from  Marion    Circuit   Court.     Opinion   of  the 
oourt  by  Judf^e  Barbour,  aflBrming. 

1,  Limitation— This  action  to  enforce  a  judgment  was  barred  by  limitation, 
more  than  fifteen  years  having  elapsed  without  the  issuing  of  an  execution, 
and  the  fact  that  there  was  a  former  suit  to  enforce  the  judgment,  in  which 
certain  paym'ents  were  made,  does  not  prevent  the  statute  from  operating 
as  a  bar,  as  that  ^it  was  abandoned.  And  whether  a  payment  on  a  judg- 
ment would  have  the  same  effect  in  arresting  the  running  of  the  statute  that 
the  issilal  of  an  execution  would  have  is  not  necessary  to  decide,  as  the  last 
payment  on  the  judgment  in  this  case  was  made  more  than  fifteen  years  be- 
fore the  institution  of  this  action. 

2.  Revivor—  Conceding  that  an  action  may  be  revived  by  an  amended  pe- 
tition as  well  as  by  the  formal  order  prescribed  by  the  Code,  still  the  amend- 
ment must  be  filed  within  the  time  fixed  by  the  Code  for  revivor,  and  as  the 

.])etition  in  this  case,  which  was  treat.ed  by  the  lower  court  as  an  amendment 
tn  the  p«t.ition  in  the  former  suit,  was  not  filed  until  twelve  years  after  the 
])l;iintiff's  death,  the  statute  was  a  complete  bar. 
H.  W.  Rives  and  Ben  Spalding  for  appellanit;  8.  A.  Russell  for  appellee. 

SHELBY  COUNTY  TRUST  CO.  v.  HOWELL. 

Filed  April  25,  1894.    Appeal   from   Shelby   Circuit   Court.     Opinion  of  the 
court  by  Judge  Barbour,  reversing. 

1.  Construction  of  devise— Where  a  testator,  after  devising  to  bis  wife  by  the 
spcond  clause  of  his  will  his  residence  and  furniture  during  her  widowhood, 
provided  by  the  third  clause  that  the  rest  of  his  estate,  real  and  personal,  '  'after 
setting  apart  to  my  widow  all  the  law  allows  to  widows  of  persons  dying  in- 
testate," should  be  sold  and  the  proceeds  invested  in  bonds,  and  the  income 
paid  to  his  widow  and  only  child,  the  widow  under  the  third  clause  was  not 
entitled  to  the  value  of  her  dower  in  the  real  estate  directed  to  be  sold,  as 
thi»  wor.ls  quoted  were  intended  to  refer  to  the  personal    property,  which    is 

under  the  statute  exempt  from  distribution. 

2.  ri'ime— Although  the  testator  provided  by  a  subsequent  clause  of  his  will 
that  if  his  wife  should  marry  or  die  then  her  Interest  in  the  fund  mentioned 
in  clause  3  shall  cease,  the  widow's  right  to  the  property  directed  to  be 
*'set  apart"  to  her  was  not  affected  by  her  marriage,  and  in  determining 
the  property  intended  to  be  "set  apart"  the  clause  is  to  be  construed  as  ii 
she  had  not  married  again. 

L   C.  Willis  and  J.  C.  Beckham  for  appellant;  G.  G.    Gilbert  for  appellee. 

WRIGHT,  UNSER  &  BRO.  v.  ROBINSON. 

Filed  April  25,  1894.     Appeal  from  Daviess  Circuit    Court.     Opinion    of   the 

court  by  Judge  Yost,  affirming. 

Fraudulent  mortgage— Parties  in  pari  delicto— The  parties  to   a   mortgage 

executed  for  the  purpose  of  defrauding  the  mortgagor's  creditors   being   in 

pari  delicto,  the  mortgagee  can  not  maintain  an  action  to  enforce  the  mort- 

gsf?^- 
J.  R.  Hays  for  appellant;  D.  C.  Haycraft  for  appellee. 

TURNR  V.  GERALD,  &c. 

Filed  April  25,  1894.    Appeal  from  Monroe   Circuit   Court.     Opinion    of  the 

court  by  Judge  Yost,  reversing. 

1.  An  heir  at  law  can  not  maintain  an  action  for  a  demand  due  his  intestate 

ancestor,  as  this  right  vests  alone  in   the  administrator,  unless  some   oause 

is  assigned  which  makes  it  necessary  for  the  suit  to  be  brought  in   the  name 

of  the  heir. 

2.  In  a  petition  to  enforce  a  vendor's  lien  the  plaintiff   must   set    out   the 
contract,  and  if  he  has  not  already  conveyed  the  character  of  the  title  to   be 
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made.  If  he  has  ooDveyed  that  fact  should  be  stated,  and  if  not,  he  must 
«Uege  that  he  is  able  and  willing  to  do  so  auoording  to  the  terms  of  his  oon- 
iract. 

Lewis  McQuown  for  appellant;  W.  A.  Bullook  for  appellees. 

LOUISVILLE  &  NASHVILLE  R    R.  CO.  v.  HENNEN,  &o. 

Filed  April  25,  1894.     Appeal  from  Hancock  Circuit  Court.     Opinion  of  the 

court  by  Judge  Yost,  afifirmlng. 

Opinion  on  former  appeal  the  law  of  the  case— As  the  trial  court,  in  its  in- 
structions to  the  jury  and  in  the  admission  of  testimony,  followed  the  law  as 
f{iven  by  this  oourc  on  a  former  appeal  in  this  case,  the  judgment  must  be 
affirmed,  even  though  tais  court  ra  ly  hnve  bjen  in  er/or  In  its  .opinion  on 
the  former  appeal. 

Helm  &  Bruce  for  appellant;  Sweeney,  Ellis  &  Sweeney  for  appellees. 

ALEXANDER  v.  MULLINS. 

Filed  April  25.  189t.     Appo.il  from  Liarel   Circuit    Court.     Opinion    of   the 
court  by  Judge  Yost,  reversing. 

1.  Rsvivor  of  judgment— Suit  on  return  of  "no  property"— Where  the  de-  • 
fendanl  in  a  judgment  died  and  execution  was  issued  upon  the  judgment 
before  there  had  been  a  revivor  and  before  a  sufficient  length  of  time  had 
elapsed  to  authorize  a  revivor,  a  return  of  *'no  property"  upon  such  an  exe- 
cution gave  tile  plalntiif  no  right  to  maintain  an  action  to  sui)ject  land  be- 
longing to  the  defendant. 

2.  Samo-^A  judgment  can  not  be  revived  against  the  personal  representa- 
tive of  a  defendant  until  after  the  lapse  of  six  months  from  the  qualification 
of  his  first  representative,  nor  against  a  real  representative  until  after  the 
lapse  of  twelve  months  from  the  death  of  the  defendant. 

3.  Same— To  give  the  circuit  court  jurisdicrion    of  an   action   to   subject 

real  property  to  the  Siktisfiiction  of  a  judflcment  rendered  in  an  inferior  court 
there  must  be  a  return  of  *'no  property,"  not  only  upon  an  execution  issued 
from  the  inferioi  court,  l)ut  also  upon  an  execution  issued  from  the  circuit 
tsonrt  in  accordance  with  section  723  of  the  Civil  Code. 

Ewell  &  Smith  for  appellant;  H.  C.  Eversole  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  FINN,  &c. 

Filed  May  9,  1894.    Appeal  from   Simpson   Circuit   Court.     Opinion   of  the 

court  by  Judge  Barbour,  affirming. 

1.  Passenger  carriers— Liability  for  assault  by  one  passenger  upon  another 
— ^ While  a  railroad  company  ought  not  to  be  held  liable  for  the  result  of  a  sud- 
ilen,  unlooked-for  assault  committed  by  one  passenger  upon  another,  yet 
where,  in  view  of  all  the  circumstances  and  of  the  number  and  character  of 
persons  in  a  oar,  the  employes  in  charge  of  the  train  have  reason  to  anticl> 
pate  injuries  or  indignities  to  passengers  from  their  fellow  passengers,  it  be- 
comes their  duty  to  exercise  the  utmost  vigilance  to  prevent  it,  and  if  injury 
results  from  their  failure  to  do  so  the  company  is  liable. 

Id  this  action  by  the  plaintiff,  a  female  passenger,  to  recover  damages  for 

«n  indecent  assault  upon  her* by  two  drunken   fellow  passengers,  a    verdict 

for  plaintiff  is  sustained  by  the  evldenca,  the  jury  having  the  right  to  oon- 

olnde  from  all  the  facts  proved  in  the  case  that  the  defendant  was   guilty  of 

Degligenoe  in  not  having  some  one  of  its  employes  in  the  coach  to  see  that 
those  two  drunken  and  disorderly  men  did  not  disturb  the  other  passengers. 

9.  Some  of  the  instructions  given  being  omitted  from  the  record,  there  can 
be  DO  reversal  on  account  of  any  error  which  may  appear  in  the  instructions 
which  are  copied  in  the  record,  as  such  error,  if  any,  may  have  been  cured 
by  the  omitted  instructions 

J.  A.  Mitchell  and  C.  W.  Millikin  for  appellant;  Goodnight  &  Roark  and 
G.  T.  Finn  for  appellees. 
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SIMMONS  HARDWARE  CO.  v.  WHITAKER,  &c. 

Filed  May  9, 1894.    Appeal  from  Butler  Circuit  Court.    Opinion  of  the  oourt 

by  Judge  Yost,  reversinj?. 

Attachment  obtained  by  collusion— Preference— The  evidence  in  this  ca6& 
is  suiilcient  to  show  that  an  attachment  obtained  by  a  father  against  the 
goods  of  his  son  was  obtained  by  collusion  between  the  father  and  son,  and 
that  certain  acts  done  by  the  son  for  the  purpose  of  aiding  his  father  in  pro- 
curing the  attachment  were  done  by  him  with  the  design  to  prefer  his  father 
to  the  exclusion  of  his  other  creditors,  and  an  action  by  the  son's  creditors 
attacking  the  attachment  as  a  preference  having  lx?en  consolidated  with  the 
attachment  suit,  the  court  should  have  declared  that  the  acts  done  and  per- 
mitted to  be  done  Uy  the  debtor  operated  as  an  assignment  for  the  benefit  of 
all  his  creditors. 

Sims  &  Covington,  W.  W.  Willianis.  H.  T.  Clark,  Speed  Guflfy,  W.  S.  Tay- 
lor and  John  L.  Scott  &  Son  for  appellant:  B.  L.  D.  Gufify,  W.  A.  Helm  and 
Edward  W.  Hines  for  appellee. 

JACKSON  v.  MORRIS. 

Filed  May  ft.  1894.     Appeal  from  Henry  Circuit  Court.     Opinion  of  the  court 

b^  Judge  Yost,  reversing. 

Usury— When  one  employed  another  to  build  a  house  for  him,  agreeing  to 
pay  him  therefor  its  cost  price  and  interest  thereon  at  the  rate  of  15  per  cent. 
*' until  paid,"  the  contract  for  interest  in  excess. of  6  per  cent,  was  usurious. 
It  can  not  be  claimed  tl)at  the  interest  was  a  part  of  the  contract  price  of 
the  house,  no  time  being  fixed  for  the  payment  of  the  debt. 

Morris  &  Peak  for  appellant;  John  D.  Carroll  for  appellee. 

KRLSH,  AGENT  v.  DAYIS,  &c. 

Piled  May  9,  1894.     Appeal  from  Lawrence  Circuit   Court.     Opinion  of  the 
court  by  Judge  Yost,  oflirming. 

1.  The  jurisdiction  of  a  justice  of  the  peace  is  limited  to  actions  where  the 
amount  in  controversy  does  not  exceed  ?100,  and  where  a  creditor  brought 
suit  in  a  justice's  court  upon  a  demand  exceeding  that  amount  and  had  an 
attachment  issued  which  was  levied  upon  the  defendant's  goods,  in  an  action 
by  the  defendant  to  recover  damages  for  the  wrongful  seizure  of  his  goods 
the  court  properly  instructed  the  jury  that  the  process  issued  by  the  justice 
was  no  protection  to  the  creditor,  the  justice  having  no  jurisdiction  of  the 
action. 

2.  Attachment  wrongfully  sued  out— Although  the  plaintiff  alleged  in  his 
original  petition  that  the  attachment  was  maliciously  sued  out,  and  in  an 
amendment  that  it  was  sued  Out  without  probable  cause,  the  complaint  that 
the  court  permitted  the  plaintiff  to  pros'ecute  two  causes  of  action  is  not  well 
taken,  the  jury  being  instructed  that  they  could  not  find  for  plaintiffs  unless 
they  believed  from  the  evidence  that  the  attachment  was  procured  by  defend- 
ant maliciously  "and"  without  probable  cause. 

Stewart  &  Stewart  for  appellant;  Alexander  Lackey  for  appellees. 
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SWEENEY  &  SONS  v.  KERR'S  EX'OR. 

(Filed  February  15,  18l)4--Not  to  be  reported.) 

Attorneys'  fee— Evidence— Certain   attorneys  represented  G.  and  H.  In   a' 
law  suit  up  to  the  time  of  the  death  of  H.,  when,  it  becominR  evident  that 
there  was  a  oonflict  between  the  interests  of  G.  and  of  the  executor  of  H./ 
the  attorneys  withdrew  from  the  case  as  counsel  for  the  latter  and  repre- 
sent*^ G.  alone.    The  chancellor  allowed  the  attorneys  $3,700  as  compensa- 
tion  up  to  the  time  they  appeared  for  both  G.  and  H.,  and  directed  that' 
oDe-half  of  the  sum  allowed  be  paid  by  each  party.    Held— The  record  fully 
authorizes  the  allowance,  and  the  apportionment  of  it  between  the  parties  is 
jaet  and  proper. 

.  Sweeney,  Ellis  &  Sweeney  for  appellant?. 

8.  B.  8c  R.  D.  Vance  for  appellee. 

Appeal  fi^m  Henderson  Circuit  Court. 

OpinioD  of  the  court  by  Judge  Pryor. 

There  is  another  branch  of  this  case  remaining  to  be  considered.  W.  N. 
Sweeney  &  Sons  were  the  attorneys  for  Hugh  Kerr  and  Gilniour  in  the 
actions  against  Beatty  and  David  Clark,  and  in  these  consolidated  cases  a 
motion  was  made  by  the  attorneys  for  an  allowance  of  $10,000  for' their  ser- 
vices. The  court  below  allowed  them  $8,750,  one-half  of  which  was  to  be 
paid. by  Kerr,  and  from  that  judgment  they  appeal.  It  seems  that  during 
the  pendency  of  the  actions  against  Clark  and  Beatty,  and  after  the  death  of 
Gilmour,  Sweeney  &  Sons,  who  were  up  to  that  time  the  attorneys  for  both 
Hugh  Kerr  and  Gilmour,  seeing  the  antagonism  between  the  admiuinstra- 
tor  of  Gilmour  and  Hugh  Kerr,  abandoned,  which  was  pnjper  they  should 
have  done,  the  c^use  of  Hugh  Kerr,  and  represented  alone  the  interest  of 
MrR  Gilraoiu',  who  represented  the  estate  of  her  hu.sband.  Hu  assailed  the  , 
settlements  made  that  affected  the  estate  of  Gilmour  in  favor  of  Hugh  Kerr, 
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aDd  all  the  chancellor  could  do  was  to  allow  Sweenej  &  Sons  for  thoir  ser- 
vices as  against  Hugh  Kerr  rendered  up  to  tho  time  at  which  they  ceased  to 
l)e  Kerr's  attorneys.  It  was  eminently  proper  that  these  attorneys  should 
oetise  to  litigate  for  Kerr  when  it  wa-*  manifest  that  the  interests  of  Gilraour 
and  Kerr  conliicted.  The  chancellor  was  then  Jefti  from  the  proof  before 
him  and  the  inspection  of  the  record,  to  determine  what  Kerr  nnd  Gilmour 
should  pay  to  Sweeney  &  Sons  for  their  servloes  up  to  the  time  Sweeney  & 
Sons  became  the  attorneys  of  Gilmour 's  administrator.  This  he  has  done  by 
an  allowance  to  belaid  l>y  Gilmour  and  Kerr  jointly  of  $3,750.  We  are  not 
disposed  to  disturb  the  finding. 
Judgment  affirmed. 


MOREHEAD  v.  MOREHEAD. 
(Filed  March  23,  1894— Not  to  be  reported.) 

1.  A  homestead  is  "purchased"  at  the  time  it  is  paid  for,  within  the  mean- 
ing of  the  section  of  the  statute  relating  to  homesteads,  which  provides  that 
the  exemption  shall  not  exist  as  to  debts  or  liabilities  existing  prior  to  the 
*' purchase  of  the  land"  or  of  the  erection  of  the  improvements  thereon. 

2.  Same — A  debtor  may  claim  a  homesti*ad  in  land  on  which  he  did  not 
actually  reside  at  the  time  of  the  creation  of  the  debt,  provided  he  had  prior 
to  tiiat  time  purchased  it,  and  that  he  did  occupy  it  as  a  housekeeper  with  a 
family  at  the  tlnie  it  was  attempted  to  be  subjected. 

3.  Same— Pleadings— Whon^  a  debtor  alleges  facts  which  i)rima  facie  show 
his  right  to  a  homestead  against  the  plaintiff'?  claim,  the  plaintiff  must 
allege  and  prove  that  tho  debtor  comes  within  the  exception  of  the  statute, 
which  provides  that  the  homestead  exemption  shall  not  exist  if  the  debt 
existed  prior  to  the  erection  of  improvements  on  the  land. 

•In  tbis  case  the  plaintiff  failed  to  allege  that  his  debt  existed  before  the  erec- 
tion of  the  improvements  on  the  land  by  the  defendant,  and,  therefore,  his 
claim  that  defendant's  plea  of  exemption  is  uoavailing  can  not  be  heard. 

4.  Same — Time  of  creation  of  debt— Application  of  credits  to  account— Es- 
toppel—The  l>alance  duo  of  an  account,  composed  of  many  items,  is$i>9.70, 
and  the  last.  d«»bit  item  of  the  account  was  ??225,  for  rent  at  ^46  per  year  from 
1S7'2  to  1«77.  The  credits  paid  will  be  applied  to  extinguish  the  older  items 
of  the  account,  and  the  balance  of  |9ft.70  must  bo  treated  as  having  l>ecome 
due  for  rent  for  1876  and  187?  and  a  small  iMirt  of  1876,  before  all  of  which 
dates  the  defendant  purchased  the  land  now  claimed  as  a  homestead. 

*  It  appearing  that  in  a  suit  couciTning  the  account  the  plaintiff  repelled 
defendant's  plea  of  limitation  as  to  certain  old  items  of  the  account,  by  alleg- 
ing and  satisfying  the  court  that  the  credit  items  of  the  account  had  been 
applied  to  the  old  debit  items,  and  that  the  balance  due  was  the  last  debit 
item,  the  plaintiff  in  this  action,  attempting  to  subject  land  of  defendant  to 
the  i)aymeut  of  his  judgment  for  such  balance,  is  estopped  to  assert  that  the 
judgment  was  for  the  older  items  of  the  account  so  as  to  show  that  the  debt 
was  created  before  the  homestead  was  pui'chased.  ' 

5.  R.  Grewdson  and  Edward  \V.  Hine^  for  appellant. 
Wm.  H.  Holt  and  S.  Y.  Trimble  for  appellee. 
Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellee.  Mrs.  H.  E.  F.  Morehead,  having  obtained  a  judgment  at 
law  against  the  appellant,  Tom  Morehead,  of  oolor,  in  the  Logan  Circuit 
Court,  in  1885,  for  the  sum  of  $99.70,  with  interest  thereon  from  January  1, 
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1878,  and  for  ocsts,  Id  1S90,  caused  an  exeoutlon  thereon  to  be  issued  and 
levied  on  eighty  acres  of  land  which  the  appellant  owned  and  on  which  he 
resided  with  his  family.  Notwithstanding  debtor  claimed  the  property,  es- 
timated to  be  worth  about  $500,  as  a  homestead,  it  was  sold  by  the  sheriff 
to  the  appellant  at  the  price  of  $75.  The  equity  of  redemption  was  also  sold 
and  bought  by  her  at  the  price  of  $7,  these  small  prices,  we  may  fairly  as« 
snroe,  beinff  the  result  of  the  asserted  right  of  the  defendant  to  homestead. 
Having  obtained  a  sheriff's  deed,  she  instituted  this  action  for  possession, 
«nd  the  sole  defense  made  is  that  the  debtor  is  entitled  to  the  property  as  a 
homestead. 

In  hor  petition  the  appellant  avers  that  her  debt  was  created  **prIor  to  .Tan- 
nary  1.  1873,  many  years  before  the  acquiaiiion  of  said  land  by  defendant." 

These  allegations  the  appellant  d(  iiied,  and  the  questions  of  fact  to  be  de- 
termined are,  flrst,  when  was  the  land  purchased;  and,  second,  when  was 
the  debt  created? 

In  view  of  the  construction  of  the  word  "purchase"  in  MoFeby^v.  Bev4ns, 
13  Ky.  Law  Rep.,  806,  the  real  question  is,  "when  was  the  land  paid  for?" 
As  it  was  there  said  that  "the  word"  (purchase)  was  intended  to  be  under- 
stood and  applied  in  the  sense  of  acquiisicion  of  a  homestead  by  paying  fully 
for  it. 

The  appellee  knows  nothing  on  this  poiut,  and  the  negroes,  the  appellant, 
Tom,  and  his  brother,  Sam,  who  had  bought  the  land  jointly,  though  each 
-was  to  pay  for  and  have  one-half  of  it,  are  illitt»rate,  and  ignoi'ant  of  any 
•date  on  which  we  can  rely.  But  the  testimony  of  J.  W.  Morehead,  who  hiid 
sold  thQ  land  to  these  negroes,  is  reliable  and  conclusive  of  this  question. 
He  shows  that  in  1868  he  sold  them  160  acres  of  land  at  the  price  of  $3,000,  of 
'Which  Tom  paid  down  $300  and  Sam  $50,  and  thereafter  they  continued  to 
pay  therefor,  Tom  being  industrious  and  energetic  and  hence  paying  nearly 
air  that  was  paid,  until  "in  July,  1874,  when  Tom  finished  paying  for  his 
half.'*  On  this  the  witness  Is  emphatic.  Tom,  after  July  3,  1874,  owed 
nothing  for  his  half  of  the  land,  though  he  was  still  held  responsbile  as 
■mirety  for  some  part  of  Sam's  half. 

We  are  of  opinion,  therefore,  that,  within  the  meaning  of  the  statute  and 
the  construction  given  it  by  this  court,  the  appellant  had  purchased  his 
land,  that  is,  acquired  it  by  fully  paying  for  it  on  July  8,  1874. 

Here  an  incidental  question  arises.  As  the  apjiellant  was  actually  hving 
on  an  adjoining  rented  tract  he  did  not,  in  fact,  occupy  this  land  as  a  home- 
stead until  1876  or  1877.  But  in  Nichols  v.  Sennltt,  78  Ky.,  630,  this  court, 
of  precisely  this  question,  said  that  "the  statute  gives  the  debtor  the  right 
to  perfect  his  inchoate  homestead  right  by  occupancy  when  his  purchase  is 
made  prior  to  the  creation  of  the  debt,"  etc. 

^  The  statute  does  not  make  actual  occupancy  prior  to  the  creation  of  a  delt 
an  additional  condition  of  homestead  exemption.  The  appellant,  as  a  house- 
keeper with  a  family,  did  occupy  the  land  in  controversy  at  the  time  of  the 
1ev7  and  sale  under  the  execution  of  the  appellee,  and  had  so  occupied  it  for 
some  thirteen  years  before  that. 

The  basis  of  the  appellee's  judgment  is  the  following  account,  which  fixes 
Abe  time  of  the  creation  of  the  debt : 
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'TOM  MOREHEAD  IN  ACCOUNT  TO  H.  E.  F.  MOREHEAD. 

To  balance  on  rent  on  settlement,  1873 $183  4(P 

By  cash,  1873 

By  oash,  1874 

By  cash,  1875 

By  cash,  1876 

By  cash.  187«  (order) 

By  cash,  1877  

By  cash,  1878  (Sanders) 

To  one  house 

To  five  years'  lease,  from  1873  to  1877 


By  cash,  1879 

By  order,  1879  ( Elkton ) 

By  work,  1879 

By  cash,  1880 

By  cash,  1881 

By  cafl^,  1883 , 

By  account,  flour,  etc.,  1883  and  1888 

By  cash.  December,  1883 

By  cash,  August,  1S84 

By  cash,  August  33,  1884 

By  cash,  date  not  known 


110  00 

20  00 

20  00 

15  00 

14  CO 

10  00 

SO  00 

85  00 

325  00 

1383  40 

10  00 

13  50 

6  00 

16  00 

1  00 

10  00 

15  30 

30  00 

30  00 

30  00 

85  00 

$383  TO 


Balance  due  without  interest,  August  4,  1885 $99  70^ 


"Interest  on  rent  to  be  added." 

The  last  charge  against  the  appellant  is  for  fire  years'  rent  at  $46  per  year, 
ending  in  1877,  therefore,  the  balance  of  the  account  remaining  unpaid  at 
the  date  of  the  judgment  is  necessarily  composed  of  the  items  of  rent  for 
1876  and  1877  and  a  small  part  of  the  year  1875.  The  payments  made  extin- 
guished the  account  and  each  item  on  it  save  the  balance  at  the  end  or  latter 
part  of  the  five  years'  lease.  But  there  was  a  law  suit  over  this  account,  and 
the  defendant  denied  that  he  owed  the  first  item  therein— "To  balance  on 
rent  on  settlement  1873,  $183.40." 

He  pleaded  limitation  in  bar  of  a  recovery,  and  it  does  look  as  if  the  lapse 
of  thirteen  years  would  have  barred  this  disputed  item.  But  the  plaintiff, 
the  present  appellee,  on  September  8,  1886,  pleads  that  "all  the  payments 
made  by  the  defendant  were  made  in  discharge  of  this  old  balance  of  $188.40. 
There  was,  therefore,  no  old  debt  to  plead  limitation  to,  because  it  has  been 
paid,"  and  this  plea  she  swears  to. 

It  is  true  the  nvgro  denied  the  debt  and  said  be  was  paying  on  the  lease; 
at  least  that  was  what  he  thought  he  was  doing.  But  the  court  did  not  adopt^ 
his  contention,  and  gave  judgment  against  him.  How  must  the  court  have 
theii  applied  the  credits,  or  how  must  we  conclude  he  applied  them?  Cer- 
tainly they  went  to  discharge  the  first  or  oldest  items  on  the  accouiit  sued 
on..  This  was  at  least  the  way  to  defeat  the  plea  of  the  lapse  of  thirteen 
yearei.  And  now,  after  having  prevented  the  statute  from  running  against 
this  old  debt  by  applying,  or  causing  the  court  to  apply,  the  payments  made- 
by  the  defendant  up  to  the  time  of  the  judgment  in  payment  of  the  old  bal- 
ance, shall  the  appellee  be  allowed  to  say  that^her  judgment  for  $99.70  con* 
sists  of  any  part  of  this  balance  due  in  1873,  and  is,  therefore,  a  debt  created 
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prior  to  the  purcfaaae  of  the  land  in  1874?  Assuredly  not.  It  is  perfectly  iin- 
material  that  the  court  fixed  January  1,  1878,  as  the  time  when  the  judgment 
'was  to  oommenoe  bearing  interest:,  ^e  may  infer  only  that  the  court  supposed 
the  debt  was  then  created,  or  it  may  have  fixed  this  date  as  a  compromise  or 
Average  one,  considering  the  comparatively  recent  dates  of  the  payments. 
Therefore,  we  conclude  that  the  appellant  had  bought  and  paid  4MKs  land 
in  July,  1874,  and  that  the  debt  of  the  appellee,  for  which  she  gqffPH|!iBeiJlr 
in  18S5,  ,was  created  in  the  main  in  1876  and  1877 ;  and  further,  that  the  ap- 
pellant's inchoate  right  of  occupancy,  obtained  in  1874,  wa?  perfected  by  an 
actual  occupancy  long  before  the  issual  and  levy  of  the  appellee's  execution 
or  even  long  before  her  judgment. 

But  it  is  contended  by  counsel  for  the  appellee  that  the  appellant  can  not 
claim  this  property  as  his  homestead  because  he  only  erected  hia  improve- 
ments in  1877,  or  about  then,  which  is  confessedly  after  the  creation  of  the 
debt  of  appellee. 

In  Fish  V.  Hunt,  81  Ky.,  684,  it  is  said:  "There  is  no  exemption  Mf  the 
debt  or  liability  existed  prior  to  the  purchase  of  the  land  or  of  the  erection 
ol  the  improvements.'  The  language  of  the  statute  is  susceptible  of  but  one 
meaning,  and  a  debtor  is  not  allowed  to  improve  his  land  not  occupied  as  a 
homestead  by  an  expenditure  of  his  means  for  that  purpose  so  as  to  affect' 
existing  creditors."  But  let  us  see  what  effect  to  give  tljis  sound  construc- 
tion of  the  law  in  this  case:  The  claimant  of  the  homestead  has  only  to  aver 
the  conditions  upon  which  the  exemption  is  granted.  He  does  not  need  to 
negative  the  conditions  which  destroy  it.  If  he  be  an  actual  bona  fide  house- 
keeper, with  a  family,of  this  Commonwealth,  he  need  allege  and  prove  these 
facts  only;  but  be  who  assails  his  right  must  aver  and  prove  the  exceptions 
which  destroy  it.  What  are  the  exceptions?  First,  the  exemption  is  not 
applicable  if  the  debt  or  liability  existed  prior  to  the  purchase  of  the  land, 
or,  second,  of  the  erection  of  the  improvements  thereon.  Now  a  debt  may 
not  exist  prior  to  the  purchase  of  the  land,  but  may  exist  prior  to  the  arec.-. 
tion  of  the  improvements,  and  whatever  exception  Is  to  be  relied  on  must  be 
pleaded  by  the  party  on  whom  the  duty  devolves  to  plead  it. 

In  Nichols  v.  Sennltt.  supra,  the  petition  alleged  that  Nichols  was  a  house* 
keeper  in  good  faith,  with  a  family,  and  occupied  as  a  homestead  the  prem- 
ises sold,  but  did  net  allege  that  the  iuiprovements  were  made  prior  to  the 
creation  of  the  debt.  The  court  said  :  "When  exceptions  to  the  general  pro- 
visions of  a  statute  are  found  in  a  distinct  clause  it  is  not  necessary  to 
allege  that  the  complainant  docs  not  come  within  the  exceptions.  •  ♦  • 
The  statement  of  the  facts  as  set  up  in  the  petition  made  a  prima  facie 
oase  within  the  statutory  exemption,  and  it  devolved  the  duty  on  appellee  to 
allege  and  prove  that  appellant  was  excepted  out  of  the  general  provision." 

In  this  case  it  is  nowhere  alleged  in  any  ple^i  of  the  appellee  that  the  ex- 
emption is  unavailing,  because  the  debt  was  created  prior  to  the  erection  of 
the  improvements. 

The  fact  which  excepted  the  appellant  out  of  the  general  provision  muat^ 
bare  been  pleaded  before  we  can  consider  it.  But  when  were  these  improve- 
ments put  on  the  land?  Three  witnesses  only  testify  on  the  subject.  The 
jippellee  says  she  does  not  know  but  that  the  appellant  built  his  house  while 
oD  ber  place  and  before  he  moved  to  his  own  place.  This  was  prior  to  1877. 
The  appellant  says  that  he  built  his  house  on  the  land  and  went  there  to 
llTe  in  1S76  or  1877.    How  long  he  built  before  moving  be  does  not  say.    But 
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Sam  Morebead,  ^vho  was  called  as  a  witness  for  the  appellee,  sajs  that  the^ 
appellant  put  his  bouse  ou  it  three  years  before  he  went  to  live  on  his  owb 
laud,  and  that  he  left  the  appellee's  place  before  the  expiration  of  the  lease, 
.which  fixes  the  erection  more  than  three  years  prior  to  1877.  It  is  fairly 
shown,  therefore,  that  the  improvements  were  erected  as  early  as  1874,  and 
hence  prior  to  the  creation  of  the  appellee's  debt. 

Upon  any  fair  consideration  of  the  proof  and  reasonable  eonRtruction  of 
the  homestead  statute  the  appellant  is  entitkd  to  the  property,  and  the 
judgment  denying  him  the  right  to  it  is  reversed,  with  din^ctious  to  dismiss 
the  appellee's  petition. 


BROADDUS  V.  MASOX. 
(Filed  April  3,  1894.) 

1.  Contested  election — Notice  of— A  notice  of  n  contest  of  an  t'li'ction  may 
be  served  in  conformity  with  soctiou  iVJb  ot  the  Civil  Cixle  by  leaving  a  copy 
thereof  at  the  usual  place  of  al)odB  of  the  ptrson  to  lye  served,  with  a  person 
over  the  age  of  sixteen  years,  residing  in  the  same  family  with  him,  if  he- 
can  not  bo  found  at  such  usual  i^hice  of  abode. 

2.  Same— Such  servict3  is  suflinient,  althougli  tho  i)erson  with  whom  a  copy 
of  the  notice  was  left  was  not  actually  at  the  defendant's  usual  place  of 
abode  when  the  notice  was  delivered,  but  was  from  00  to  iiOO  yards  distant 
therefrom. 

3.  Same— Attempt  to  avoid  servicer  of  notice— A  defendant,  who  knew  that 
his  election  to  an  olTicc  was  to  l)e  contested,  and  wlu)  left  his  usual  place  of 
abode  and  the  county  of  his  residence  to  avoid  ihe  service  of  a  notice  of  con- 
test, and  who  subsequently  availed  himself  of  every  opportunity  to  make 
defense  of  his  right  to  the  oflice,  will  not  be  heard  to  question  the  legiilarify 
of  the  service  of  the  notice  of  contest  upon  him  by  leaviug  of  the  same  at  his- 
usual  j)lace  of  abode. 

4.  Same— Jurisdiction  of  contisting  board— The  contesting  board  may  cor- 
rect returns  made  to  it  by  the  officers  of  elections  so  as  .to  ascertain  who  ill 
fact  rt»c(^ived  the  highst  number  of  votes  for  an  office. 

5.  Same— Parol  evidence  is  admi.-sil)le  lo  show  a  mistake  made  by  officers. 
of  elections  in  adding  up  the  number  of  votes  received  by  candidates. 

Wm.  Herndon  for  appellant. 

W.  G.  Welch  for  appellee. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  question  in  this  case  is  whether  appellant,  W.  E.  Broaddus,  or  appellee,. 
W.  B.  Mason,  is  entitled  to  office  of  circuit  court  clerk  of  Garrard  county,  for 
which  they  were  opposing  candid.ates  at  the  general  election,  held  November 

8,  1^92. 

The  only  complaint  made  by  either  party  is  of  an  alleged  mistake  In  ther 
return  of  officers  of  eh^otion  at  precinct  No.  4,  showing  140  votes  for  IBroaddtis 
and  136  for  Mason.  But  the  canvassing  board  accepting  that  return  as  true 
and  examining  it  in  connection  with  others,  found  Broaddus  had  received 
the  highest  number  of  all  votes  for  that  office  in  the  county,  and  aooordingly 
gave  him  a  certificate  of  election.. 

The  contesting  board,  however,  found  upon  evidence  heard  that  Bronddui; 
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actually  receired  at  precinct  No.  4  only  1*28  and  Mason  only  127  votes,  which, 
being  added  to  votes  received  by  them  respectively  at  other  preoincts,  made 
a  majority  of  four  in  favor  of  the  latter,  who  was  then  adjudged  entitled  to 
the  office  in  question,  and  upon  appeal  to  the  Garrard  Circuit  Court  the 
same  fact  was  found  and  same  judgment  rendered. 

Officers  of  election  at  precinct  No.  4  concur  in  their  testimony  a  loistalse 
was  made  in  their  return,  and  show»  from  the  tally  pnper,  kept  while  the 
votes  were  counted  and  cast  up,  plainly  how  it  occurred. 

It  appears  that  at  close  of'  voting  on  that  day  the  ballots  were  all  taken 
from  the  box,  and  for  purpose  of  counting  placed  in  three  separate  lots  on 
floor  of  the  room  where  the  election  had  been  held.  In  one  lot  wei-e  put  all 
ballots  showing  the  straight  Democratic  tiokcfe  had  been  voted.  In  another 
all  ballots  showing  straisht  Kepublican  ticket  had  been  votrd,  and  in  the 
third  all  ballots  showing  one  or  otlujr  ticket  had  been  scratched,  that  is,  one 
or  more  candidates  had  been  omitted  l)y  the  .^\»veral  voters. 

Upon  counting  the  two  flrsfc-mentioned  lots  of  l:)aIlots  it  was  a^"cert^ined 
that  each  candidate  whose  name  was  on  the  Demccratio  ticket,  including 
Mason,  had  received  124  votes,  and  it  was  so  put  on  the  tally  paier,  and  each 
one  whose  name  was  on  the  Republican  ticket,  including  liroaddus,  had  re- 
ceived l*i7  vott  s,  and  it  was  likewise'  so  indicated  on  the  tally  pai)er. 

Upon  counting  the  third  lot  of  ballots  it  was  found  that  candidates  for 
office  of  presidential  election  on  the  Democratic  ticket,  whose  names  were 
put  at  head  of  the  ballots,  had  received  U  votes,  which  were  added  to  124 
already  counted,  making  Ki3,  aggftgate  numlAT  of  votes  received  by  them 
at  that  precinct,  while  candidates  for  the  siin.e  office  on  the  Republican 
ticket  had  recei\ed  eighteen  votis,  which  were  added  to  1^7  already  e^\inted. 
making  145,  aggrfgate  number  of  vote.*-^  received  by  them.  But  if  the  whole 
number  of  that  class  of  baJhjts  Mason  received  only  thiie  votes,  which, 
added  to  134  alr.'ady  counted  for  hUu,  as  should  have  been  di^ne,  makes  the 
actual  uumbt*r  he  ivoeived  at  that  precinct  1^7,  whil*»  Broaddus  received  only 
one  vote,  which,  added  to  127  already  counted  for  him,  ns  should  have  been 
done,  makes  the  actual  number  he  received  there  128  votes.  But  the  officers 
of  election,  though  correctly  counting  ballots  given  to  each  candidate,  erro- 
nefjusly  added  three  votes  found  among  the  ^c^atched  ballots  for  Mason  to 
i:}3,  aggregate  of  votes  given  to  ciindidates  on  Democratic  ticket  for  the 
officer  of  elector,  instead  of  adding  to  124,  actual  nnd  whole  numbei-  already 
counted  for  him.  And  in  the  same  way  they  added  one  vote  found  among 
scratched  t)allot.s  for  Broaddus  to  145,  aggregate  of  votes  given  t^)  candidates 
CO  the  Republican  ticket  for  office  of  elector,  instead  of  adding  to  127,  actual 
and  whole  number  alremiy  counted  for  him. 

It  thus  appearing  a  mistake  was  made  in  the  return  of  said  officers  of  elec- 
tion, correction  of  which  gives  iMason  title  to  the  office,  we  will  now  con- 
sider whether  there  were  such  errors  of  Jaw  by  either  conte.sting  board  or 
circuit  court  as  authorize  a  reversal : 

Ist.  Was  proper  notice  of  contest  given  in  due  time?  The  statute  regu- 
lating elections  requires  the  notice  to  be  in  writing,  signed  by  contestant, 
stating  his  grounds  of  contest,  eto.,  for  an  office  like  the  one  in  question, 
given  witbiu  ten  days  after  final  action  of  the  board  of  canvassers,  wiiich, 
manifestly,  is  the  act  of  Issuing  oertifioate  of  eleotion  to  that  candidate 
having,  according  to  the  returna,  highest  number  of  votes  for  a  given  office. 
Bat  it  does  not  prescribe  the  mode  of  serving  such  notice,  and,  consequently. 
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the  legislature  nuist  have  inteoded  it  done  according  to  section  605,  Civil 
Code,  wbicb  provides  that  if  a  person  to  whom  a  notice  is  directed  can  not* 
be  found  at  his  usual  place  of  abode  it  may  be  served  by  leaving  a  copy  tbere 
with  a  person  over  the  age  of  sixteen  years,  residing  in  the  same  family  with" 
him. 

Return  of  the  sheriff  shows  appellant  could  not  be  found  at  his  usual  place 
oit  abode,  and  that  there  was  a  literal  compliance  in  due  time  with  the  pro- 
vision of  the  Code  in  such  case.  But  both  the  contesting  board  and  cirouit 
court  overruled  a  motion  to  permit  correction  of  the  return  so  as  to  conform' 
to  facts  proved,  and  their  action  is  now  made  ground  for  reversal.  We  think, 
however,  the  law  was  substantially  complied  with,  even  if  the  notice  wad" 
served  in  the  manner  shown  by  evidence  of  witnesses.  It  appears  the  officer 
did  in  fact  leave  a  copy  of  the  notice  with  a  person  over  sixteen  years  of 
age,  residing  in  the  same  family  with  appellant,  who  was  absent  from  the 
county  continuously  from  the  second  day  after  receiving  his  cerMflcate  of 
election  until  after  the  expiration  of  the  period  within  which  the  notice 
could  be  served.  And  though  the  person  who  received  the  notice  was  at  the 
time  from  50  to  200  yards  distant  from  appellant's  place  of  abode,  testimony 
oh  the  subject  vtayingt  It  should  be  regarded  as  having  been,  in  meaning  of 
the  Civil  Code,  loft  there  with  a  proper  person,  for  it  is  not  material 
whether  the  person  was  at  the  time  within  touch  of  the  place  or  idO  yards 
away  if  he  was  in  other  respects  a  proper  person  to  leave  the  paper  with  and 
undertook  to  either  deliver  it  or  put  it  within  the  abode  w^here  appellant 
could  get  it  on  his  return. 

It  appears  he  did,  in  compliance  with  his  promise  to  the  sherifi,  imme- 
diately put  the  copy  at  a  place  in  the  dwelling  house  where  it  was  reason- 
ably certain  appellant  would  get  it,  and  where  he  did  find  it  when  he 
refturned.  Moreover,  appellant  knew  appellee  would  contest*  his  right  to  the 
office,  and  the  evidence  tends  to  show  he  left  the  county  to  avoid  service  of 
the  notice  consequently,  he  is  not  in  a  position  to  call  in  question  suffi- 
ciency of  service  of  notice,  especially  as  he  had  and  availed  himself  of  full 
opportunity  to  mai^e  defense  to  the  proceeding. 

3d.  The  proposition  of  appellant's  counsel  on  question  of  jurisdiction  seems 
to  be  that  after  ballots  have  been  counted  and  destroyed,  as  the  statute  le- 
quires,  and  certified  return  by  officers  of  election  made  and  duly  liltd  with 
the  ctmvassing  board,  there  can  be  no  recount  or  other  action  taken  by  the 
contesting  board  whereby  to  change  the  declared  result.  Clearly  the  can- 
vassing board  was  not  intended  to  perform  any  other  than  ministerial  duties, 
for  the  statute  re.stricts  its  power  to  examining  or  canvassing  returns  of  an 
election,  and  giving  a  certificate  of  election  to  each  candidate  who  has  re- 
ceived prima  facie  highest  number  of  votes  for  an  office  exclusively  within 
gift  of  voters  of  a  county,  or  giving  certificate  of  number  of  votes  received  in 
the  county  by  each  candidate  for  an  office  not  within  exclusive  gift  of  such 
county.  So  if  that  proposition  be  true,  return  of  officers  of  election  would 
have  to  be  treated  as  conclusive  in  every  case,  and  there  could  be  no  judicial 
inquiry  as  to  their  conduct,  although  the  law  may  have  been  violated  and 
will  of  the  people  defeated  by  mistake  or  fraud  on  their  part. 

The  statute  in  express  terms  provides  for  a  board,  composed  of  judge  of  the 
county  and  two  justices  of  the  peace,  for  determining  the  contested  election 
of  any  officer  ekoted  by  the  voters  of  the  county,  or  of  any  justice's  district 
therein,  etc.,  and  gives  it  jurisdiction  "when  another  than  the  person  re- 
turned shall  be  found  to  have  received  the  highest  number  of  legal  votes 
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given"  to  adjudge  such  other  person  to  be  elected  and  entitled  to  the  office. 
And  with  that  end  in  view  the  contesting  board  Is  empowered  to  send  for 
persons,  papers  and  records,  to  issue  attachments  therefor,  signed  by  its 
chairman,  swear  witnesses  and  issue  commissions  for  taking  proof.  It' 
seems  to  us  if  the  contesting  board,  created  for  such  purpose  and  invested  with 
such  powers,  has  no  power  to  go  behind  returns  of  officers  of  election  nt  each, 
precinct  and  adjudicate  and  determine  who  was  legally  ekctt^d  and  entitUd, 
to  an  office  like  the  one  in  question,  it  is  impossible  to  see  what  was  the 
purpose  of  creating  it. 

It  may  be  diffiouU,  on  ac^count  of  ballots  being  destroyed,  in  many  cases 

to  determine  whether  officers  of  election  have  miscounted  th^m  and  thereby 

made  a  false  return,  yet  it  is  well  settled  that  in  order  to  ascertain  the  fact, 

'  not  who  was  returned  elected,  but  who  was  in  fnct  elected,  parol  evidence 

is  admissible.    (McCreary  on  Elections,  Mction  468.) 

But  we  need  not  consider  what  would  be  sufficient  evidence  in  such  case 
to  authorize  a  judicial  triliunal  to  set  aside  a  return  of  officers  of  election, 
for  this  is  not  a  case  involving  question  of  miscount  of  the  ballots  by  officers 
of  election,  there  being  no  controversy  on  that  subject.  The  ballots  were,  so 
far  as  this  record  shows,  correctly  coifnted  and  number  of  votes  to  which 
each  candidate  was  entitled  asceitained.  But  officers  of  the  election  simply 
made  a  mistake  in  casting  up  or  adding  the  votes  together  after  being 
counted.  And  to  establish  that  fact  recounting  the  ballots  is  not  r.ecesFary, 
the  fact  being  satisfactorily  proved,  indeed  demonstrated,  by  the  tally  paper, 
explained  and  corroborated  by  testimony  of  officers  of  election. 

Judgment  affirmed. 


HUGHES,  fee.  V.  CLARK,  &e. 
(Filed  April  '^,  1894— Not  to  Iw  reported.) 

Devises — Word  "heir"  con.<;trued  as  equivalent  to  *'childn»n"  in  certain 
will— A  devise  by  a  father  of  land  to  his  daugbers  during  their  natural  lives, 
"and  at  their  death  to  descend  immediately  to  their  heirs,"  vested  in  each 
daughter  a  life  estate  of  the  land  devised  to  her.  remainder  to  her  children, 
it  being  clear  Jrom  the  entire  will  that  the  testator  by  the  use  of  the  word 
"heirs"  meant  children. 

V'pon  the  death  of  any  of  the  daughters  unmarried  and  without  children 
the  land  devised  to  her  immediately  passes  to  her  surviving  sisters,  who  ac- 
quire the  fee  simple  title  by  descent  of  such  land.  The  collateral  heiis  of 
the  testator  take  no  interest  in  the  land  under  the  will. 

J.  W.  Bloomfleld  for  appellants. 

Burnett  &  Dallam  for  app«>llees. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Isaac  Clark  died  in  1868,  leaving  a  number  of  minor  children,  all  daugb- 
iers,  save  one,  who  has  since  died  intestate  and  childless.  The  daughters 
liave  siDoe  died,  save  three,  who,  with  the  widow  of  the  deceased,  instituted 
this  action  against  some  of  his  collateral  kindred  for  a  construction  of  the 
irill  and  settlement  of  the  property  rights  of  the  parties  interested.  No  chil- 
iiren  were  ever  born  to  the  daughers,  and  it  is  assumed  from  the  state  of 
case  presented  in  the  pleadings  that  none  can  ever  be  born. 
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The  laiiKuage  to  be  considered  is:  "I  will  and  bequeath  to  my  daughter, 
Fannie  K.  Clark,  during  her  natural  life;  and  at  her  death  to  descend  im- 
mediately to  her  heirs,  the  following  propc-rly,"'  etc. 

Precisely  the  same  i)rovision  is  made  for  each  child.  The  chancellor  held, 
that  the" word  "heirs"  meant  children,  and  it  was,  therefore,  a  devise  to  the 
daughter  for  life,  and  then  to  her  children.  There  being  none,  the  propei-tj', 
upon  the  death  of  a  devisee,  reverted  to  the  testator's  estate  and  descendi^d" 
to  the  surviving  daughters.  The  result  of  this  construction,  which  we  ap- 
prove as  clearly  carrying  out  the  intention  nf  the  testator,  is  to  invest  the 
fee  in  thu  surviving  daughters  to  such  of  the  estate  ns  comes  to  them,  by  rea- 
son of  the  death  of  any  devisee.  Their  origiDal  position  is  held  subject  to- 
be  defeated  only  upon  having  children  who  may  take  under  the  will.  A 
joint  conveyance  of  the  pi p]  erty,  therefore,  jjiissis  the  fee  save  on  the  cod- 
tingency  mentioned.     In  no  event  do  tlie  colUaerals  take  under  this  will. 

Judgment  aflirmeil. 


K.,  L.  &  B.  S.  R.  K.  CO.,  &c.  v.  ASLAXD  &  CATLKTTSBURG  STREET 

RY.  CO. 

(Filed  April  2o,  KSl>4. ) 

1.  A  .«>tivet  railway  company  h:i8  a  right  tu  cross  the  track  of  a  steam  railway 
comp:kny  at-  grade,  under  the  provisions  of  section  '2UU.f  tJit*  Conr^titution.whiob 
provides  that  "all  raiiw;)y,  transfer  and  belt  lines  iind  railway  bridge  com- 
panies shall  allow  the  traelxs  of  each  other  to  unite,  intei.sect  and  <'rosss  at 
any  point,  wiu^re  si. oh  union,  intfrsi'Cti(.n  and  cnjS'.ing  is  rcasunaLle  or 
fertsilJo."  it  aipearir.g  tliat  such  streef  railway  coi.nects  two  cities,  and 
under  its  charter  may  use  steam,  horse  or  oth»»r  propelling  power  on  said 
road  in  the  tiansi)()rt.»tion  of  fr.'ight  t)r  ]-;isst'ngt'r-;. 

±  Snme— Thtf  petition  of  tlu'  railroad  camiany  in  thi.«?  caso  fails  to  alhg-e 
fticfs  showing  that  it  is  not  reasonable  (A'  fi-asihle  for  the  stn'et  railway  to 
cross  its  traitk  at  grade,  and  the  exhihirs  filed  show  that  the  proposed  point 
of  eros-iing  is  in  a  level  c»nintry,  from  which  an  aj  ]}roaching  train  can  be 
sien  l,:;uo  feet,  in  one  diivction  and  1,5' o  feet  in  the  other  direction,  there- 
fore, an  injunction  restraining  the  construction  of  sucli  street  mil  way  whr 
projx»rly  refused. 

3.  Same— Pr(.j;erty  rights  of  railr»Mul  in'roadhed  constructed  by  permissiorr 
on  a  highw:iy— Where  a  railroad  ooiistrticts  its  rondbed  by  permission  on  a 
public  liighway  it  acquires  no  rights  in  such  roadwd  which  excludes  t^^e 
public  in)m  enjoying  ti)eroon  the  uses  and  purposes  for  which  the  highway 
was  dedicated,  provided  the  passage  of  cars  over  the  roadbed  is  not  inter- 
fered with  or  obstructed. 

4.  Sauje— Compensation  for  use  of  such  roadl^ed->A  railroad  company  haK 
no  pro[)erty  rigljts  in  such  roadiu'd  constructt^d  ix'rmissively  on  a  highway 
that  entitled  it  to  compensation  from  a  street  railway  company  which  lays 
its  tracks  at  grade  a'.ross  the  roadbed  of  the  railroad  company  in  such  a 
manner  as  not  to  obstruct  the  passage  of  trains. 

H.  T.  Wickham,  Wadsworth  &  Cochran  and  Humphrey  &  Davie  for  appel- 
lants. 

Knott  &  Kdelen  and  Falrlefgh  &  Straus  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  l\v  Judge  Hazelf  Igg. 

We  learn  from  the  petition  of  the  appellants  that  they  are  the  owners  and 
opeiators  of  a   railroad   running  through  the   town   of  Ashland,  Ky.,  and 


> 
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Grossing  what  is  now  Winchester  avenue  In  that  town,  but  which  wag  the 
old  Ashland  and  Catlettsburg  turnpike  road  when  the  railroad  was  first  con- 
structed; that  the  appellee  owns  a  street  railway  in  Ashland,  and  under  the- 
authoritT  of  Its  charter  is  about  to  extend  it  to  the  town  of  Catlettsburg, 
some  four  rolles  distant,  along  the  turnpike  road  named.  To  prevent  this 
extension,  or  at  least  to  prevent  the  appellee  from  crossing  the  railroad  at 
grade  on  Winchester  avenue,  the  appellants  filed  their  petition  nnd  obtnired 
an  injunction.  A  demurrer  thereto  haviner  been  sustained,  their  injunction 
disaolved  and  petition  dismissed,  they  have  api)ealod. 

The  sole  question  is  the  suflRciericy  of  rhe  petition.  After  stating  the  facts 
indicated  above,  and  averring  their  willingneFs  that  the  api  ollee  might  pass 
oyer  or  under  the  railroad  at  or  near  the  point  desired  in  such  manner  ns 
woukl  be  safe,  and  alleging  its  willingness  even  to  contribute  to  the  cost  of 
Buoh  St ructun*  (overhead  or  nndergnmnd),  they  continue  thus:  *'But  be- 
cause*, as  plaintiffs  aver  and  charge,  the  crcrsing  of  said  railroad  at  the  point 
In  question  at  grade,  in  accofdnrce  with  said  plan  or  ai  y  plan  providing  for 
a  grade  crossing,  would  be  exceedingly  dangerous,  and  would  constantly  ex- 
pos!»  to  great  risk  and  hazard  pas.^engers  and  property  of  the  railioad  and 
street  railway  comi  any,  and  for  tlu  se  ns  priu^ary  r^a^.oI:s,  ar.d  for  tl  e  further 
reason  that  the  aprli'ation  ar.d  request  of  defendant  to  be  so  perniitied  to 
establish  such  crossing  is  not  reasonable  or  feasible,  the  siid  apTilication  and- 
request  of  defendant  was  not^  allowed,  and  was  refused  by  plaintiff,  Chofa- 
peake  &  Ohio  Kailway  Co." 

-  The  plats  and  exhibits  filed  with  the  petition  show  the  country  to  be  level 
!n  the  vicinity  of  the  proposed  intersection,  and  that  along  tl:e  j-ailrend  for 
l.tVO  fe<t  in  one  direction  and  fc  r  lpl,5'0  feet  in  the  other  the  a]  pierch  of  a 
Train  can  be  seen,  and  we  may  observe  that  it  may  he  on  this  account  that 
the  jileader  has  hesitated  to  aver  In  direct  terms  that  the  proposed  inters* c- 
tion  f»<  not  n»asonable  or  feasible. 

The  section  of  the  Constitution  supposed  to  autl:(  ri/e  the  inters^  c  t!(  n.  and 
apparently  sought  to  be  circumvented  by  this  pleadiup,  is  that  "all  railway, 
transfrT  and  liolt  lines  and  railway  bridge'  companies  shall  allow  tl  e  tracks 
of  each  other  to  unite,  intersect  and  cross  at  any  j^nint  when  such  union,  in- 
tersection and  crossing  Is  reasonable  or  feasible."  (Section  210,  Constitu- 
tion.) 

The  petition  shows  evidence  of  careful  preparation,  and  we  are  not  inclined 
t<»  attribute  the  adroit  indirectness  of  the.'^f^  averments  to  accident  by  which 
merely  the  reasons  controlling  the  refusal  of  the  appellants  to  j  enr.it  the  in- 
tersection are  set' out  in  this  argnmentative  form.  It  is  to  be  ihferred  that 
the  apr-^nants  were  unabl.e  to  say  that  the  grade  crossing  or  intt  rrtctic  n  was- 
not  feasible  or  reasonable.  Indeed  such  an  averment  would  have  I  cen  con- 
tradiet4'd  by  their  own  exhibits  on  file  with  the  ]:etition. 

Under  the  section  quotf'd  we  think  that  tl-.e  nji-elUe  had  the  right  to  pro- 
ject Its  street  railway  along  this  avenue  and  stpt  et  and  across  the  rallicad  at 
grade;  bat  the  question  Is  made  that  it  can  not  do  so  without  compensating 
the  latter  for  an  alleged  deprivation  or  spoliation  of  Its  property  riglits  at 
the  point  of  Interseotlon,  and  again  we  turn  to  the  petition  to  ascertain  the 
basis  of  this  olaim,  the  question  being  what  property  rights  have  the  appel- 
bntii  on  the  turnpike  In  question  of  an  exclusive  character? 

The  averment  is  that  the  **ElIzabethtown,  Lexington  &  Big  Sandy  Roll- 
road  Co.  acquired  l»y  purohaye  and  by  donation  or  grant,  prior  to  Xovtmber, 
1880,  the  land  and  ways  on  which  It  theretofore  constructed  its  said  line  of 
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road  from  West  Ashland  to  the  Big  Sandy  river,  and  has  since,  by  itself  or 
lessees,  maintained  and  operated  fiame,  and  is  now,  by  its  said  lessees,  in 
«zolu6ive  use  and  posses8ion  of  the  faid  line." 

We  are  thus  left  to  conjecture  how  the  right  was  obtained  to  pass  over  this 
turnpike,  then  a  highway.  We  infer  it  was  by  the  permission  of  those  con- 
trolling the  road.  The  right  was  confessedly  a  "donation."  In  the  nature 
of  things  it  was  but  a  permit  to  cross,  sanctioned  by  Ipgislative  authority, 
and,  therefore,  a  right  to  cross,  but  it  was  not  exclusive  of  the  rights  of  the 
public,  nor  can  we  suppose  it  to  have  been  exclusive  of  such  uses  and  pur- 
poses as  those  for  which  public  highways  and  streets  are  established;  and 
among  these  uses  are  the  establishment  and  operation  of  street  railways. 
(Louisville  Bagging  Mfg.  Co.  v.  Central  Passenger  Railway  Co.,  ante,  417.) 

Even  if  this  use  imposed  an  additional  servitude  on  the  lands  of  the  turn- 
pike company  it  does  not  affect  the  right  of  the  appellants  to  cross  this  high- 
way or  street,  and  they  have  nothing  of  whhoh  to  complain.  That  company 
and  its  vendees,  the  county  of  Boyd,  are  not  complaining. 

In  considering  a  Bimilar  question  in  the  case  of  the  Brooklyn  Central  & 
Jamaica  R.  R.  Co.  v.  The  Brooklyn  City  R.  R.  Co.,  h'S  Barb.,  420,  the  court 
said  :  "No  use  is  proposed  to  be  made  of  the  Jamaica  company  s  rails.  The 
passage  of  its  cars  is  not  to  be  interrupted  or  impeded,  and  no  injury  is  to 
bo  done  its  business:  but  upon  some  imaginary  right  of  property  at  the  point 
of  intersection,  and  which  it  is  thought  the  defendant  will  appropriate  in 
crossing,  the  passage  of  its  cars  over  the  street  is  to  t)e arrested  and  its  routes 
of  travel  wjiolly  interrupted.  It  was  doubtless  the  int.i>ntion  of  the  legisla- 
ture that  both  these  grants  should  have  effect;  that  the  franchise  should  be- 
oome  valuable  and  profitable  to  the  grantees  and  beneficial  to  the  public  at 
large.  There  is  no  other  way  in  wbir:h  they  can  have  this  effect  and  procluce 
tbe  desired  result  but  by  determining  that  when  the  rails  of  a  railroad  com- 
pany are  laid  down  in  a  public  street  they  may  be  lawfully  crossed  and 
passed  over  by  the  cars  of  another  company  whenever  such  passing  over  can 
be  effected  without  interfering  with  or  impeding  the  progress  of  the  cars 
passing  along  the  track  thus  crossed.  In  short,  the  crossing  of  the  ])laintifi's 
track  by  the  rails  and  cars  of  the  defendants  is  not  an  appropriation  of  the 
property  of  the  former  to  the  use  of  the  latter,  but  a  mode  of  exercising  the 
public  right  of  transit  over  the  highway." 

So  in  this  case  we  think  that  the  '* property  rights"  of  the  appellants,  if 
not  imaginary,  are  at  least  magnified  by  tbe  contention  of  counsel.  The 
trunk  line  has  the  right  to  cross  the  street,  and  the  progress  of  Us  cars  is 
not  to  be  uni^asonably  impeded  or  interfered  with.  There  is  nothing  in  the 
petition  and  exhibits  iudicating  such  hindrance  or  interfei^ence. 

It  is  urged,  however,  that  the  appellee  is  not  a  railway  company  in  the 
meaning  of  the  section  of  the  Constitution  quoted.  We  think,  whatever  may 
be  said  of  street  railways  in  general,  that  the  charter  of  this  company  puts  it 
in  the  class  indicated  by  that  section.  The  railway  was  to  connect  two 
cities.  It  might  use  "steam,  horse  or  other  propelling  power  on  said  road 
in  the  transportation  of  freight  and  passengers."  (Johnson's  Adm*r  v- 
Louisville,  &c.,  Ry.  Co.,  10  Bush,  231.) 

But  it  is  immaterial  whether  the  appellee  be  such  a  railway  company  or 
not,  if,  as  we  have  seen,  its  use  of  the  street  or  highway  is  such  as  was  con- 
templated in  the  original  dedlo.atiou,  and  no  property  right  of  the  appellant 
is  molested  or  destroyed. 

We  think  the  i^tition  presents  no  equity  entitling  the  appellants  to  tbe 
xelief  asked,  and  the  judgment  below  is  aflSimed. 
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A.  ADDAMS,  CLBRK  COITRT  OP  APPEALS-OX  PETITION. 

(Filed  April  36,  1894.) 

The  Superini"  Conrt  of  KeDtuoky  will,  under  the  pre8eDt  ConFtifcution, 
exist  until  .Taiinary  1,  18Q5,  it  beiug  olearly  the  intention  cf  the  framers  of 
the  Constitution  that  the  new  Court  of  Appeals  established  by  the  Constitu- 
tioD  should  be  the  suooessorof  the  present  Court  of  Appeals  and  Superior 
Court,  and  the  new  Court  of  Appeals  not  being  organized  until  January^ 
18d6. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

While  this  court,  under  the  Constitution,  Is  not  given  other  than  appellate 
jurisdiction,  yet  it  is  a  part  of  its  Inherent  power  to  determine  such  ques- 
tions as  pertain  to  the  due  hearing  of  causes  properly  brought  before  it. 
This  invoWes  the  regulation  of  its  dockets.  It  is  made  the  duty  of  the  peti- 
tioner— the  clerk  of  this  court— to  keep  suitable  dockets  for  all  appeals  to ' 
this  and  the  Superior  Courts,  and  whether  he  is  to  continue  the  docket  for 
the  latter  court  is  the  question  now  before  us.  The  answer  depends  on 
whether  that  court  is  to  continue  until  January,  1895,  when  the  Court  of 
Apprals  provided  for  by  the  new  Constitution  and  the  laws  enacted  there- 
under shall  for  the  first  time  be  organized,  or  shall  terminate  in  September. 
1894,  when  the  terms  of  its  judges,  so  far  as  provided  for  under  the  old  law, 
will  expire. 

If  the  public  convenience,  and  Indeed  we  may  say  the  public  necessity,  for 
the  continuance  of  that  court  until  the  organization  of  the  new  are  to  be 
taken  into  the  account,  the  question  would  be  of  ready  solution. 

The  court  was  the  creature  of  neeefsity,  and  the  relief  afforded  by  it  to 
this  court  and  the  litigants  of  the  State  demonstrates  at  once  the  wisdom  of 
the  law  creating  it,  and  the  need  of  its  continuance  until  its  place  can  be 
supplied  under  the  law  providing  for  an  increased  membership  of  this  court. 

Looking  to  the  reasons  controlling  the  framers  of  the  Constitution  aa 
shown  in  thiir  debates,  and  the  general  plan  in  view  as  shown  in  the  re- 
arrangement -of  the  judicial  system,  it  seems  evident  that  this  court,  in  its 
numerically  increased  form,  was  to  be  the  successor  of  the  old  courts — that 
is,  of  iwth  the  old  Court  of  Appeals  and  tho  Superior  Court. 

In  making  the  radical  changes  in  the  election  system,  especially  in  the 
particular  of  changing  the  time  from  August  to  Noveml)er,  for  holding  elec- 
tions in  the  Commonwealth,  and  thus  necessitating  a  change  of  time  for 
induction  Into  office  from  September  to  January  after  the  election,  a  contin- 
uance of  that  court  from  September  until  January  was  not  provided  for  in 
express  terms,  as  was  done  with  the  other  courts,  but  that  such  was  the  in^- 
tention  we  do  not  doubt. 

If  this  court,  as  it  shall  stand  newly  organized  in  January,  1896,  is  to  be 
regarded  under  the  Constitution  as  the  successor  of  the  old  courts,  and  of 
this  there  can  be  no  question,  it  is  difficult  to  escape  the  conclusion  that  the 
tribunal  to  be  succeeded  shall  continue  until  the  law  provides  the  successor. 

And  so  regarding  the  new  court,  all  motions,  petitions  for  rehearing, 
pending  in  the  Superior  Court  on  the  organization  of  the  new  tribunal  in 
January,  1895,  may  be  properly  heard  and  determined  by  that  court  as  its 
Bucoessor. 

•ftie  framers  of  the  Constitution  were  organizing  a  Court  of  Appeals  to 
succeed  both  the  appellate  and  Superior  Courts,  and  the  constitutional  pro- 
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vision  that  the  Superior  Court;  shall  cootinne  until  the  t^ms  of  the  i^resent 
judges  expire  evidently  means  when  Its  successors,  composed  in  part  of  the 
present  incumbents,  who,  in  January,  1S95,  will  form  the  new  organization 
and  take  their  seats,  then  the  cases  are  to  be  transferred  to  the  Court  of  Ap> 
peals,  not  as  it  now  exists  or  will  exist  in  Sep.teiuber,  1S04,  but  in  January, 
1895. 

That  court  was  the  one  the  franiers  of  the  orga^o  law  were  creating  and 
to  which  the  transfer  of  the  cases  from  the  Superior  Court  are  ordered  to  be 
made.  The  Superior  Court  then  no  longer  exists,  and  the  present  inonni- 
bents,  together  with  the  four  judges  to  be  electedj.will.ccnstitule  the  couH 
in  January,  1895,  created  by  the  Constit^ition. 

The  clerk  will  conform  his  action  accordingly,  and  make  out  his  docket  for 
the  Superior  Courts  as  heretofoi-e,  ending  with  the  organizatiou  of  tlie  new 
tribunal  in  January,  18C5. 
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(Filed  AiH-il2^,  18»i,) 

A  temporary  i>reventive  order  prohibiting  a  court  of  Inferior  jurisdirtlon 
from  proceeding  with  a  certain  investigation,  pending  the  hearing  of  a  peti- 
iiion  for  a  writ  of  prohibition  does  not  continue*  in  force  after  a  final 
judgment  refusing  a  writ  of  prohibition  is  entered,  although  an  appeal, 
with  supersedeas,  is  taken  from  such  final  judgment. 

Harris  &  Turner  and  F.  Hagan  for  appellant. 

JI.  S.  Barker  for  appellee; 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pry  or,  on  motion  for  rule. 

The  board  of  aldermen  of  the  city  of  Louisville  were  procredirg  to  inve!^1i- 
gote  certain  charges  and  specifications  preferred- n  pi  Inst  F.  H.  Gibbs,  a  park 
-commissioner  of  that  city,  with  a  view  of  removing  him  from  olfioe  if  the 
charges  made  were  sustained,  when  the  latter,  in  a  proceeding  by  motion, 
Aooompanied  by  a  petition  authorized  by  section  474  of  the  Civil  Code,  ob- 
tained a  preventive  order,  prohibiting  that  board  from  procet^-ding  witli  the 
Investigation  until  the  motion  tvas  decided. 

The  board  of  aldennen  appeared  to  the  motion,  filed  a  demurt^r  to  the 
petition,  and  upon  the  hearing  the  writ  was  denied.  The  npplic^int  for  the 
-writ  then  prayed  an  appeal  to  this  court,  and  executed  a  si.persedeas  bond  in 
the  court  below  in  the  ordinary  form.  He  now  applies  for  a  rule  against 
the  board  of  aldennen  to  show  cause  why  they  should  not  be  punished  for 
-contempt  in  disobeying  the  supersedeas,  alleging  their  purpose  to  proceed 
-with  the  iuvestigation  of  the  charges  regardless  of  the  supersedeas. 

What  was  there  for  the  applicant  to  supersede  is  the  present  inquiry. 
The  court  below  has  denied  the  writ  and  left  the  applicant  without  the  relief 
sought.  The  intervening  order  was  not  in  fact  a  writ  of  prohibition,  bnt  a 
command  from  the  court  to  the  board  of  aldermen  to  stay  all  proceedings 
until  it  could  be  determined  whether  or  not  the  plaintiflf  was  entitled  to  the 
writ. 

The  writ  was  not  allowed  to  go,  and  the  applicant,  by  a  supersedeas,  is 
Attempting  to  obtain  the  relief  the  court  denied  him.    It  is  like  superseding 
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judgment  denyiDK  to  the  plaintiff  the  right  of  recovery  in   an   action  of 
^^^t  with  no  lien  created  by  attachment  or  otherwise  on  the  propeity  of  the 
"®A?ndant,  or  to  obtain  an.  injunction  when  the  court  has  refused  to  f^rant 
!^'-    The  case  of  Smith  v.  Telegraph  Co. ,  83  Ky. ,  2(59,  and  other  cases  are  re- 
^J'red  to  by  counsel,  establishing  the  rule  that  where  an  Injunction  ha«  been 
^'^aoted    and  finally  dissolved  a  supersedeas  restores  the  injunction  or  its- 
^^ot  until  the  case  is  disponed  of  on  the  appeal.    Such  cases  bear  some* 
^'f^li>fty  to  the  case  before  us,  but  the  rule  recognized  by  tbeni  Is  at  variance 
T^/to  t;tie  prar4^^Jce  and  judicial  f!et*rml nations  upon  such  quostlons  by  the' 
<»ort«    of  other  States,  and  the  leglslntttVc,  at  its  las-i:  session,  doubting  the' 
irMom     of  The  rule  lu  this  i^rate  as  to  the  effect  of  a  supersedeas  in  cases' 
^rhere   injur.otions  hnvo  been  modified  or  dissolved,  passed  on  act  providing 
that  • '  -when  an  aj  ]  cal  F.l.all  be  taken  from  any  judgment  grant ipg,  modify-. 
iDg,  ¥>o»"petuating   or  cii-solving   any  Injunction,  the  court  whlcli   rendertid 
tbelUfS^ment  may,  in  its  discretion,  if  the  ends  of  justice  so  require,  at  the 
time  t.lie  appeal  is  taken,  make  an  order  .suspending,  modifying  or  continu- 
ing tiln*    injunction  during  the  pendency  of  the  appeal,"  etc.,  and  also  pro- 
"Vidm^    that   the   provisions   of  the   Cjlvil  Code  concerning  supersedeas  on 
appeals  shall  not  apply  to  judgments  grnntiug,  modifying,  perpv^uating  or 
dissolving  injunctions.     The  entire  question  as  to  the  retention   of  the  in- 
janctioti  until  the  appeal  is  dis-posed  of  is  left  to  the  discretion  of  the  trill 
l^^ge.  who  is  familiar  with  the  facts  and  the  parries,  and  can  perceive  the 
dat^ger  that  may  happen  to  the  rights  of  the  litigants  if  there  is  an  entire 
fi^fil^ension    of   the   injunction   during  the  pendency   of  the  appeal.     This 
aiaendinent  to  the  Code  will  operate  to  prevent  the  hardsliij^s  thut  litigants 
often  sustain  by  rrason  of  an  injunction  lx»ing  made  effective  duiing  an  ap- 
P«il,  or  by  reason  of  the  entire  suspension  of  the  writ  after  judgment  in  the 
€ODrt  below  until  disposed  of  by  this  court.     The  trial  judge  is  now  left  to 
protect  the  interest  of  litigants    in  such  cases,  and  while  the  act  was  ap- 
proved on  the  10th  of  March,  1S94,  and  is  not  op(  rative  trntil  ninety  days 
after  the  adjournment  of  the  session  at  which  it  was  passed,  it  is  an  amend- 
ment to  the  Code,  wise  in  its  provi<%ions,  and  should,  as  far  as  practicable, 
be  followed. 

iTie  writ  of  prohibition  is  th«  order  from  the  supei  ior  to  the  inferior  court  of 
limited  jurisdiction,  prohibiting  the  latter  from  acting  in  a  matter  out  of  its 
jurisdiction,  and  by  section  475  of  the  Code  the  granting  or  the  refusfil  of  the 
writ  is  the  final  order,  and  when  the  final  order  is  entered  the  temporary  ijre- 
Tentive  order  lias  no  longer  any  force  in  this  or  any  other  court,  and  the  final 
Older  being  a  denial  of  the  writ,  tlie  supersedeas  affects  only  the  question  of 
-costs.  Tb& preventive  order  was  only  Intended  to  protect  the  litigant  until  the 
court  could  determine  Avhether  or  not  he  was  entitled  to  the  writ  of  prohibi- 
tion, and  the  couit  having  denied  the  writ,  the  effect  o*f  a  mere  preventive 
order  can  not  be  i*evived  by  a  supersedeas  so  as  to  make  the  writ  of  prohibi- 
tion effective  during  the  pendency  of  the  appeal.     This  court,  in  the  case  of 
in j auctions,  had  some  doubt  as  to  the  efficacy  of  the  rule  when  established, 
and  is  not  disi>oeed  to  extend  it  by  applying  it  to  writs  of  prohibition  be- 
cause a  temporary  order  had  been  issued  for  the  protection  of  the  litigant 
notU  his  case  could  be  heard.    Ue  has  applied  for  relief  and  it  has  been 
denied  him,  and  bis  only  remedy  is  by  an  appeal  without  a  supersedeas  ez- 
oept  as  to  costs.    This  court  does  not  mean  to  pass  on  the  merits  or  to  ad* 
jodge  in  any  manner  that  the  court  below  had  the  jurisdiction  to  interfere 
vith  the  trial  In  progress  before  the  board  of  aldermen. 
The  rule  is  refused. 
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FARRIS,  &c.  V.  PERKINS,  &o. 

(Filed  April  98,  1894— Not  to  be  reported.) 

Suit  to  reoover  land  by  reason  of  defeot  In  warninjz  order  directing  it«  Bale* 
—Presumption— In  certain  consolidated  actions  against  nonresident  heirs  of 
a  decedent  to  subject  decedent's  land  to  payment  of  his  debts  it  appears  tbat^ 
the  warning  oi^er  was  duly  and  properly  made  in  one  action :  but  the  record 
in  .another  of  the  actions  by  a  debtor  does  not  show  the  exists  noe  of  any  afB- 
davit  or  other  evidence  of  the  nonresidenoy  of  the  defendants  as  a  IkksAs  for 
the  warning  order.    The  land  was  sold  under  order  of  court  in  the  consoli- 
dated action,  and  bought  by  appellees  about  ten  years  ago.    Held— In  view 
of  the  lapse  of  time  since  the  sale,  and  of  the  fact  that  the  nonresident  heirs 
were  duly  summoned,  constructively,  in  one  of  the  actions,  it  should  now  be 
presumed  their  nonresidenoy  was  duly  proved   before  the  making  of  the- 
warning  order  in  the  other  case. 

N.  A.  Richardsop  for  appellants. 

Hill  &  Denhasa  for  appellees. 

Appeal  from  Whitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  liOWis. 

This  action  was  brought  September,  1891,  by  appellants,  children  and  heirs 
at  law  of  R.  C.  Farrls,  to  recover  of  appellees  a  tract  of  land  described  in 
the  petition,  which  was  sold  in  1880  under  judgment  in  several  actions  con- 
solidated, and  purchased  by  Freeman,  under  whom  appellees  claim. 

It  appears  that  Freeman,  having  a  personal  judgment  against  R.  C.  Farris,. 
brought  an  action  to  subject  the  land  in  question  to  satisfy  it,  appellants, 
his  heirs,  being  at  the  time  nonresidents  of  the  State.  A  judgment  for  sale  • 
of  the  land  was  rendered  in  that  action.  But  subsequently  Stephens,  having 
also  a  personal  judgment,  brought  an  action  to  enforce  satisfaction  of  it. 
asking  that  the  previous  sale  to  Freeman  be  set  aside,  which  was  done. 

There  appears  to  have  been  also  an  action  for  settlement  of  estate  of  H.  C. 
Farris,  the  three  actions  being  consolidated.  And  thereafter  the  land  was 
again  adjudged  to  be  sold,  and  at  the  sale  Freeman  again  purchased  it.  In 
the  action  of  Freeman  a  warning  order  against  appellants  appears  to  hav& 
been  duly  and  properly  made,  and  they  were  constructively  summoned.  But 
though  they  were  stated  in  the  petition  of  Stephens  to  be  nonresidents,  no 
afSdavit  of  the  fact  appears  to  have  been  made  therein.  And  so  far  as  this 
record  shows  the  warning  order  was  made  in  that  case  without  proof  of  their  ' 
nonresidence,  which  is  the  sole  ground  upon  which  they  now,  about  ten 
years  after  the  sale,  seek  to  sot  it  aside  and  recover  the  land  from  appellees, 
vendees  of  Freeman. 

In  view  of  the  great  length  of  time  since  the  sale,  and  the  fact  they  were 
constructively  summoned  in  one  of  the  consolidated  actions,  we  think  it 
should  be  now  presumed  their  nonrtsidence  was  proved  in  the  St^ephens  oas&  . 
prior  to  the  warning  order,  and  they  should  be  regarded  as  having  been  be- 
fore the  court  when  judgment  for  sale  of  the  land  now  sued  for  was  ren- 
dered. " 

Judgment  affirmetl. 
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JOHN  C.  LEWIS  CO.  v.  SCOTT. 

(Filed  April  28,  1894.) 

1.  Master  and  servant— Wrongful  discharge  before  expiration  of  term — 
Daina^fefi— Where  the  master  wrongfully  di.«;charges  the  servant  before  the 
expiration  of  the  sfipnlated  term  the  latter  may  recover  nominal  damages^ 
merely  by  alleging  the  breach  of  the  contract :  but  It  does  not  follow  from 
the  mere  discharge  that  the  servant  has  been  damaged  to  the  extent  of  the- 
sum  he  would  have  received  under  the  contract  of  employment  for  the  re- 
mainder of  the  term. 

In  order  to  recover  actual  damages  the  servant  must  specially  set  out  such- 
damages— if  by  due  diligence  the  servant  was  unable  to  obtain  other  em- 
ployment before  the  expiration  of  the  term  or  obtained  less  remunerative 
employment,  the  facts  roust  be  alleged  to  authorize  a  recovery  of  the  actual 
damages. 

2.  Same — Evidence  by  the  servant  that  she  had  remained  unemployed  dur- 
ing the  term  and  had  been  unable  to  secure  employment  was  incompetent* 
where  she  failed  to  allege  such  facts  in  her  petition. 

W.  W.  Tbum  and  Wilson  8b  Thum  for  appellant. 

Samuel  B.  Kirby  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  .Judge  Hazelrlgg. 

If  an  employe  is  under  a  contract  to  perform  service  for  a  stipulated  time^ 
and  is  wrongfully  discharged  by  his  employer  before  the  expiration  of  his: 
term  of  service,  he  may  rtcover  his  actual  damages.  He  may  recover  nom- 
inal damages  on  the  mere  allegation  of  the  breach  of  the  contract,  but  it 
does  not  follow  that  because  he  Is  wrongfully  discharged  and  the  contract, 
therefore,  broken,  he  has  been  actually  damaged  to  the  extent  of  the  sum  he 
would  have  received  under  the  contract. 

By  immediately  obtaining  more  remunerative  employment  lie  may  have 
been  in  fact  pro3ted  by  the  di«icharge,  therefore,  in  bringing  his  action,  if 
he  had  been  specifically  damaged— that  is,  failed  to  find  employment,  or, 
finding  it,  is  not  paid  as  much  a.s  he  would  have  received  for  like  service 
nnder  the  contract— then  he  must  say  so,  or  be  content  with  nominal  dam- 
ages only. 

This  principle  was  thus  illustrated  in  Frazier  v.  Clark,  &c.,  88  Ky.,  266: 
"If  A,  with  his  machine,  undertakes  to  thresh  the  grain  of  B  on  a  named 
day.  at  a  fixed  price  per  bushel,  and  B  declines  to  permit  the  work  to  be 
done,  it  does  not  follow,  as  a  matter  of  law,  that  A  can  recover  the  contract 
price,  les?  the  costs  of  his  hands,  as  damages.  If  he  should  employ  his  ma- 
chine in  threshing  a  like  quantity  of  grain  for  others  on  'the  same  day,  with 
DO  loss  of  time  or  inconvenience  by  reason  of  B's  conduct,  the  injury  is 
Qominal  only;"  and  because  there  was  no  allegation  in  the  petition  of  any 
extra  expense,  loss  of  time  or  any  special  injury,  that  case  was  reversed  in 
order  that  the  plaintiff,  if  he  desired,  might  amend  his  petition  in  that  re- 
spect. 

lo  this  case  the  appellee  brought  her  action  against  the  appellant,  alleging 
that  she  had  been  employed  by  the  latter  for  one  year  at  a  salary  of  13,600, 
in  the  capacity  of  modiste  and  dressmaker,  and  after  serving  one  month, 
vUhoiit  fault  on  her  part,  she  had  been  wrongfully  discharged,  thrown  out 
of  employment,  left  without  money  among  strangers  and  greatly  injured  iik 
reiyitation  as  a  dressmaker,  etc. 
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Her  discharge  was  admitted  by  the  answer,  but  the  cause  of  it  was  attrib- 
uted to  the  plaintiff's  incompetency.  Upon  the  trial,  occurring  some  seven 
months  after  her  discharge,  she  was  awarded  f3,200,  the  verdict  of  the  jury 
seeming  to  be  for  the  amount  duo  under  the  contract  up  to  that  time;  aud, 
although  she  had  not  alleged  that  she  had  continued  out  of  employment  or 
had  sought  work,  she  was  allowed  to  testify  to  that  effect  over  the  objection 
of  the  appellant. 

Upon  the  principle  announced  this  was  clearly  erroneous.  If  it  was  to  be 
a  part  of  her  damages  that  she  remained  out  of  employment  after  seekin^^  it, 
it  was  incumbent  on  her  to  allege  the  ftict,  and  if  because  she  brought  her 
suit  before  the  expiration  of  the  contemplated  term  of  service  she  could  not 
fix  the  damage  or  loss  with  certainty,  this  was  a  burden  she  voluntarily 
assumed  by  bringing  the  suit  when  she  did.  She  must  lay  the  basis  as  best 
she  may  upon  which  the  jury  may  assess  her  d!&mages. 

It  would  be  an  approximation,  but  is  permissible,  and  is  the  most  that 
could  be  required  of  her,  and  the  best  she  could  do  unless  she  waited  until 
the  year  was  out.  We  are  aware  that  some  of  the  text- writers  and  the  courts 
of  some  of  the  other  States  lay  down  a  different  rule. 

Thus  in  Howard  v.  Daly,  (51  N.  Y.,  3(i2,  it  is  said :  "Prima  facie  the  plain- 
tiff is  damaged  to  the  extent  of  the  amount  stipulated  to  be  paid.  The  bur- 
den of  proof  is  on  the  defendant  to  show  either  that  the  plaintiff  has  found 
employment  elsewhere,  or  that  other  similar  employment  has  been  offered 
and  declined,  or  at  least  that  such  employment  might  have  been  found.  I 
do  not  think  that  the  plaintiff  is  bound  to  show  affirmatively,  as  a  part  of 
her  case,  that  such  employment  was  sought  for  and  could  not  be  found." 

Thus  the  measure  of  damages  is  the  same  everywhere.  It  is  the  contract 
price,  less  what  the  discharged  employe  has  earned  or  might,  by  treasonable 
diligence,  hqve  earned;  but  the  rule  in  this  State  is  that  the  burden  is  on 
the  plaintiff  to  make  out  his  whole  case.  The  law  does  not  imply  loss  of 
time  and  employment  by  reason  of  the  discharge. 

These  things  are  not  necessarily  the  result  of  the  discharge,  and  are  in  the 
natuie  of  special  damages,  and  muse  be  pleaded.  It  does  not  follow  neoes- 
sarily  that  because  the  servant  is  thrown  out  of  employment  by  his  wrongful 
discharge,  he  will  remain  idle  for  the  term  he  had  intended  to  work.  The 
law  implies  no  such  result;  but  if  such  be  the  result  without  his  fault,  and 
in  spite  of  reasonable  effort  to  find  work,  he  may  i-ecover  the  whole  contract 
X)rice,  provided  he  alleges  and  proves  that  state  of  cas<». 

Such  has  been  the  rule  in  this  Strife  since  the  case  of  Whitakerv.  Sandifer, 
1  Duvall,  262.  (Chamberlain  v.  McAllister,  &c.,  6  Dana,  858;  Fmzier  v. 
Clark,  &c.,  supra.) 

Mr.  Sutherland,  in  his  work  on  Damages,  recognizes  this  to  be  the  rule  in 
Kentucky  (volume  3,  pa^e  474),  sjiying:  "In  some  State's  it  is  held  that  the 
plaintiff  must  show  the  amount  of  his  los«?  by  proving  his  diligence  to  g:et 
otlier  employment,  and  what  he  has  been  able  to  realize." 

He  refers  to  cases  from  Mississippi,  Texas,  Arkansas,  Kentucky  and  Vir- 
ginia. The  case  of  Duflficy  v.  Brennan  (Superior  Court  decision,  1888),  12 
Ky.  Law  Rep.,  637,  is  also  directly  in  point. 

We  perceive  no  other  error  in  the  introduction  of  testimony  or  in  its  ex- 
clusion. The  instructions  are  correct.  On  the  return  of  the  case  the  plain* 
tiff,  if  she  desire,  may  amend  her  petition,  as  in  its  present  form  it  does  not 
support  a  judgment  for  other  than  nominal  damages. 

For  the  reasons  indicated  the  judgment  is  reversed. 
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TRUSTEES   OF    MADISON  ACADEMY    v.  BOARD    OF    EDUCATION 

OF  RICHMOND. 
(Filed  April  28,  1894— Not  to  be  reported.) 

CoDveyance  to  trusteefi  for  educational  purposes— Power  of  trustees  to 
lease— A  lot  was  conveyed  to  trustees  in  1816  for  educational  purposes,  with 
the  proviso  tbat  it  was  to  revert  to  the  grantor  if  suitable  buildings  for  that 
purpose  were  not  erected  upon  it  within  three  years.  The  buildings  were  so 
erected,  and  now,  having  become  dilapidated,  and  the  trustees,  having  no 
funds  witb  which  to  repair  or  tree t  new  buildings,  leased  the  premises  to 
the  appelUes  for  ninety-nine  jenrs,  who  propose  to  erect  larj^e  buildings 
upon  the  lot  and  use  it  for  educitlonal  purposes,  as  ront<»mplat(-d  in  the 
original  conveyance  to  the  trustees.  Held— The  trustees  have  the  aiithor- 
ItT  to  make  such  leaso  to  carry  out  the  object  of  the  orginial  trust  deed. 

C.  H.  Brecls  for  appellant. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

George  W.  Pickles,  Thomas  Moberly  and  others  state  that  in  the  year  1816 
Robert  Caldwell  conveyed  to  Anthony  Rollins,  Archibald  Woods  and  others, 
trustees,  and  to  their  successors,  a  lot  cf  ground  in  the  city  of  Richmond, 
Madison  county,  for  educational  purposes,  with  the  provi.so  that  if  the  trus- 
tees or  their  successors  fail  to  improve  the  lot,  by  erecting  a  building  upon 
it  for  the  purpose  of  teaching  students,  for  the  t-erm  of  three  years,  then  the 
lot  Bold  and  conveyed,  with  the  right  and  title,  shall  revert  to  the  grantor, 
his  heirs  and  assigns. 

These  appellants  are  the  trustees  of  the  academy,  being  the  legitimate  suc- 
cessors of  the  original  trustees  named  in^  the  conveyance  bj*  Caldwell.  The 
buikliog  for  school  purposes  was  erected  as  required  by  the  terms  of  the  deed 
within  the  three  years,  and  occupied  as  a  school  building.  Th:»y  have  had 
pOfi.«esBion  for  many  years,  holding  the  property  in  trust  to  carry  out  the 
pur))oseE  of  the  donor,  but  now  the  buildings  are  dilai)idated  and  no  means 
in  their  hands  to  Improve  the  property  or  to  erect  or  keep  in  repair  such  a 
school  building  as  will  meet  the*  necessities  of  the  people  interested  or  ac- 
commodate the  pupils  who  were  the  objects  of  the  donor's  bounty. 

A  corporation  or  body  of  men,  known  as  the  board  of  education  of  the  city 
of  Richmond,  proposed  to  erect  ample  buildings,  large  enough  to  accommo- 
date all  the  youth  of  that  city  as  well  as  the  county,  if  they  can  obtain  such 
a  title  as  will  secure  them  in  the  use  and  possession  of  thi.-.  lot,  agreeing  to 
U'**  it  solely  for  the  purposes  contemplated  by  the  original  conveyance  creating 
the  tmsfc.  The  tru.stees  of  the  academy  have  accepted  the  propositi  of  the 
Wrd  of  Klucation.  and  leased  to  the  latter  the  lot  of  ground  and  its  api)ur- 
tenances  for  the  term  of  ninty-nine  years. 

They  wish  to  know  whether  the  power  to  lease  exists,  and  upon  petition 
filed  against  the  board  of  education  in  the  court  below  the  chancellor  held 
Ihey  had  this  power.  In  this  conclusion  we  concur.  The  facts  alleged  in 
the  petition  show  that  unless  this  arrangement  is  made  the  trust  created  by 
^he  donor  will  fail,  and  the  evident  purpose  of  the  original  deed  was  to 
create  this  trust  for  educational  purposes,  and  any  reasonal)le  grant  for  a 
tfrm  of  years  should  be  upheld,  the  chancellor  being  sati.stled  the  trust  prop- 
'*'*7  will  not  be  divested  or  used  for  other  purposes  than  was  contemplated 
^  the  donor. 

These  trustees,  if  possessed  of  the  means  belonging  to  the  trust,  could  use 
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it  for  the  period  leaged  by  erecting  buildings,  etc.,  and  when  without  means, 
and  others  interested  are  Avilling  to  add  to  the  trust  property,  fo  (hut  tbe* 
trust  may  not  fail,  it  should  delight  the  chaDcellor  to  aid  in  its  execution. 

We  have  no  doubt  bs  to  the  validity  of  this  lerse,  and  the  right  of  the 
lessees  to  use  the  property  iu  sach  a  manner  as  in  their  judgment  will  pro- 
mote the  cause  of  education. 

The  judgment  below  is  affirmed. 


WHALEN  V.  NESBIT,  &c. 
(Filed  April  28,  1894.) 

1.  Evidence— Pedigree— Evidence  by  a  child  of  stat-ements  made  by  a  de- 
ceased parent  is  competent  for  the  purpose  of  proving  family  pedigree,  and 
entries  in  an  old  family  bible  of  births,  deaths  and  marriages  in  the  family 
are  competent  for  the  tsime  purpose. 

2.  Same — The  provision  of  the  Civil  Code  that  no  person  shall  testify  for 
himself  concerning  any  verbal  statements  of  one  who  is  dead  when  the  testi- 
mony is  offered  to  be  given,  except  for  the  purpose  and  to  the  extent  of 
affecting  one  who  is  li\'iiig  and  who  heard  such  statement,  has  no  applica- 
tion to  the  well-establishrd  rule  of  law  making  declarations  of  deceased  per- 
sons competent  to  prove  fan  ily  pedigree. 

3.  Evidence—Probate  of  will  of  nonrei^idents- Wherea  will  of  a  nonresident 
relative  to  real  estate  in  Kentucky  has  bern  admitted  to  probate  without  th« 
State,  and  an  authenticated  copy  of  it  has  been  admitted  to  probate  as  a  will 
of  real  eet^-ite  by  the  county  court  of  this  State  where  the  land  devised  lies, 
such  order  of  probate  in  this  State  not  havitg  been  reversed,  superseded  or 
annulled,  is  conclusive  as  to  its  validity  and  competency  as  evidence. 

4.  Evidence— Proof  of  statements  of  deceased  persons  as  to  the  location  of 
corners  and  line  trees  now  lost,  and  evidence  of  the  location  and  calls  of  ad- 
joining surveys  patented  subsequently,  are  competent  to  show  the  location 
of  a  disputed  boundary. 

T.  J.  Watkins  for  appellant. 

F.  A.  Wilson  and  F.  W.  Darby  for  appel let's. 

Appeal  from  Lyon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellees  brought  this  action  to  recover  of  appellant  land  of  which  he  is 
in  posFession,  but  alleged  by  them  to  Iw  within  boundary  of  a  tract  of  2.C6(5% 
acres,  for  which  a  patent  was  in  17S9  issued  by  Commonwealth  of  Virginia 
to  James  Kemp,  under  whom  thty  claim  title  as  follows:  That  he  having 
died  intestate,  the  land  was  inherited  by  his  sister  and  only  heir  at  law, 
Isabella  K.  Ncsbit,  who,  surviving  her  husband,  devifed  it  to  her  son,  Arch- 
ibald Nesbit,  who  devised  it  to  his  brother,  William  Nesbit,  by  whom  it  was 
devised  to  appellees,  his  children. 

The  only  claim  of  title  to  the  land  in  dispute  is  made  by  appellant  under 
a  patent  issued  in  1888  by  Commonwealth  of  Kentucky  to  Culp,  his  imme- 
diate? vendor.  Consequently  it  is  manifest  appellees  are  entitled  to  recover 
upon  sho%ving  derivation  of  title  in  the  manner  mentioned,  and  that  the 
land  in  controversy  or  any  part  thereof  is  covered  by  the  patent  of  1789. 
Indeed  the  only  errors  of  the  lower  court  complained  of  are  in  admit- 
ting incompetent  evidence  of  these  two  facts. 
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Death  of  James  Kemp,  iDtestate  aod  without  other  heir  at  law  thon  his 
'Ulster,  Isabella  K.  Nesbit.  the  faot  she  was  mother  of  Archibald  acd  William 
'Nesbit,  and  survived  her  husband,  are  shown  by  declarations  of  William,  to 
'Which  one  of  appellees,  his  son,  testified  as  a  witness,  and  at  Fame  time  ex- 
hibited to  the  jury  a  family  bible,  in  which  is  a  record  of  births,  deaths 
and  marriages  that  he  swore  his  fath(:r  declared  had  been  kept  by  and  re- 
ceived from  Isabella  K.  Nesbit. 

That  testimony  comes  within  tlie  well- settled  rule  admitting  hearsay  evi- 
dence in  cases  of  pedigree,  and  is  sufficient  to  satisfactorily  show  Isabella  E. 
Nesbit  inherited  the  land  patented  to  her  brother,  James  Kemp,  especially 
when  considered  in  connection  with  the  great  lenglh  of  time,  more  than 
sixty  years,  during  which  she,  as  such  heir  at  law,  without  dispute,  claimed 
and  exercised  ownership  of  it;  for  it  appears  she  sold  and  conveyed  title,  that 
has  never  been  called  in  question  to  a  part  of  it,  as  early  as  ISSS.  But  it  is 
contended  such  evidence  is  made  incompetent  by  subsection  2,  section  606, 
Civil  Code,  which  provides  that  no  person  shall  testify  for  himself  concern- 
in|ir  any  verbal  statement  of  one  who  is  dead  when  the  testimony  is  offered 
to  be  given,  except  for  the  purpose  and  to  the  extent  of  affecting  one  who  is 
living  and  who  heard  (^uch  statement. 

In  our  opinion  that  provision  has  application  to  testimony,  original  in 
character,  given  in  an  action  by  one  party  to  the  prejudice  of  another  party 
claiming  under  or  through  a  dead  perfon,  whose  statement  is  offered  to  be 
proved;  not  to  testimony  concerning  a  declaration  of  a  dead  person  as  to  a 
matter  of  pedigree  that  is,  though  hearsay  in  character,  made,  according  to 
loDg-established  rules,  competent  from  necessity. 

The  next  error  complained  of  is  that  the  several  papers  purporting  to  be 
-wills  of  Isabella  K.  Nesbit  and  Archibald  Nesbit,  probated  in  the  S^ate  of 
Virginia,  and  of  William  Nesbit,  probated  in  the  State  of  Missouri,  were 
improperly  admitted  as  evidence  of  the  title  of  appellees. 

Section  30,  chapter  118,  General  Statutes,  is  as  follows:  "Where  a  will  of  a 
noDre»sident  relative  to  estate  within  this  Commonwealth  Bas  been  proved 
without  the  same,  an  authenticated  copy  and  the  certificate  of  probate 
thereof  may  be  offered  for  probate  in  this  Commonwealth.  When  such  copy 
is  offered  the  court-  to  which  it  is  offered  shall  presume,  in  the  absence  of 
evidence  to  the  contrary,  that  the  will  was  duly  executed  and  admitted  to 
probate  as  a  will  of  personalty  in  the  State  or  county  of  the  testator's  dorai- 
cil,  and  shall  admit  such  copy  to  prolmte  as  a  will  of  personalty  in  this 
Commonwealth.  And  if  it  appears  from  such  copy  that  the  will  was  proved 
in  the  foreign  court  of  probate  to  have  been  so  executed  as  to  be  a  valid  will 
of  lands  in  this  Commonwealth  by  the  law  thereof,  such  copy  may  be  ad- 
mitted to  probate  as  a  will  of  real  estate." 

In  Williams  v.  Jones,  14  Bush,  418,  where  that  section  was  construed,  this 
court  held  that  "in  order  to  entitle  the  will  to  probate  here  as  a  will  of  real 
estate  it  must  appear  from  the  foreign  transcript  not  only  that  the  will  was 
admitted  to  probate  in  the  foreign  court,  but  that  the  evidence  heard  there 
was  such  that  if  it  were  introduced  here  it  would  authorize  the  probating  of 
the  will  under  our  laws." 

The  facts  necessary  to  render  a  will  of  either  lands  or  personalty  in  this 
State  valid  are  prescribed  in  section  5,  chapter  113,  as  follows:  "No  will 
•ball  be  valid  unless  it  is  in  writing,  with  the  name  of  the  testator  sub- 
scribed thereto  by  himself  or  some  other  person   in  his  piesence  and  by  his 
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direction.  And,  moreover,  if  not  wholly  written  by  the  testator,  the  sub- 
soription  shall  be  made  or  the  will  acknowledged  by  him  in  the  presence  of 
at  least  two  credible  witnessei?;,  who  ehall  subscribe  the  will  with  their  names 
in  the  presence  of  the  testator. ' ' 

There  can  bo  no  question  of  competency  as  evidence  of  the  will  of  William 
Nesbit,  for  an  authenticated  copy  of  it  and  of  the  certificate  of  probate  show 
all  facts  required  by  section  5  were  proved  in  the  probate  court  of  Missouri^ 
where  he  was  domiciled.  But  it  does  not  appear  from  the  copy  and  cer- 
tificate of  probate  of  the  will  of  either  Isabella  K.  Nesbit  or  Archibald  Nesbit 
that  any  distinct  fact  required  by  that  section  was  proved  In  the  court  of 
Virginia,  where  they  were  domiciled.  The  order  probating  the  will  of  the 
former  I'ecites  merely  that  the  last  will  and  testament  of  Isabella  K.  Nesbit^ 
deceased,  was,  on  a  day  named,  fully  proved  by  the  oaths  of  three  witneseeB 
thereto,  their  names  being  given,  and  was  thereupon  ordered  to  be  recorded, 
and  the  order  probating  the  will  of  Archibald  Nesbit  does  not  appear  mere 
explicit  or  extended. 

But  a  copy  of  each  will,  accompanied  by  a  certificate  of  probate,  was  ad- 
mitted to  record  by  the  Lyon  County  Court,  where  the  land  is  situated;  and 
the  question  is  thus  presented,  whether  they  were  thereby  rendered  valid 
wills  of  real  estate,  and,  as  a  consequence,  competent  evidence  of  title  in 
this  case. 

Section  28  provides  that  "no  will  shall  be  received  in  evidence  until  it  has 
been  allowed  and  admitted  to  record  by  a  county  court;  and  its  probate  be- 
fore such  court  shall  be  conclusive  except  as  to  the  jurisdiction  of  the  court,, 
until  the  same  is  superseded,  reversed  or  annulled." 

Whether  that  section  whs  intended  to  apply  to  a  foreign  will  probated  here 
under  section  30  was  considered,  though  not  expressly  decided  in  Williams 
V.  Jones,  this  language  being  there  used:  ** Where  a  foreign  will  Is  presented 
it  my  be  admitted  to  prolmte  as  a  will  of  personalty  or  as  a  will  of  realty  or 
as  a  will  of  both,  and  the  statute  would  seem  to  require  that  the  order  of 
probate  should  show  whether  it  was  admitted  as  a  will  of  personalty  or  of 
realty  also,  and,when  the  order  does  so  show  it  will  probably  be  conclusive." 

We  now  peiceive  no  reason  for  holding  such  order  of  probate  conclusive  as 
to  a  dmuestic  will,  whereby  title  to  real  estatt^  i)asse8.  that  does  not  equally 
apply  to  foreign  wills  when  admitted  to  probate  by  order  of  a  county  court 
of  this  State  as  will  of  realty.  The  language  of  the  section  just  quoted  does 
not  authorize  any  discrimination,  and  it  can  not  be  fairly  presumed  the  leg- 
islature intended  to  make  titles  to  land  uncertatin  and  Insecure  merely  be- 
cause acquired  under  foreign  wills. 

The  Lyon  County  Court,  as  appears  from  the  record  before  us.  after  reciting 
in  its  ortler  that  a  copy  of  the  will  of  Isabella  K.  Nesbit  and  certificate  of 
probate  in  Virginia  court  were  presented  and  evidence  had  been  heard,  in 
express  terms  adjudged  said  copy  be  probated  and  admitted  to  record  in  that 
court  as  her  last  will  and  testiiment  as  to  both  personal  and  real  estate  in 
Kentucky;  and  the  same  proceeding  was  subsantially  had  and  order  made 
in  that  court  as  to  the  will  of  Archibald  Nesbit;  and  as  neither  order  has 
been  superseded,  reversed  or  annulled,  there  was,  It  seems  to  us,  no  alterna- 
tive for  the  circuit  court  but  to  treat  both  orders  as  conclusive  of  validity 
and  competency  as  evidence  of  the  two  wills.  It  is  true  it  does  not  appear 
what  character  of  evidence  was  heard  ty  the  courty  court  on  motions  to 
probate  the  two  wMls.  nor  is  it  within  province  of  ihis  «  r  the  circuit  court 
to  inquire.  Though,  in  our  opinion,  proof  that  the  statute  of  Virginia  con- 
tained a  provision  like  section  5  of  our  statute  of  wills  would  have  fully  au~ 


LOCKESHAN,   JR.  V.    MILLER.  55 

thorized  the  orders  made  by  the  Lyon  CouDty  Court.  Identity  and  location 
of  the  survey  patented  to  James  Kemp  was  sr^tisfaotorily  shown  on  trial  of 
this  case,  but  there  does  not  appear  to  be  now  any  marked  line  or  corner 
trees  on  the  southern  boundary  of  the  tract.  And  another  allegc^d  error  of 
the  lower  court  was  in  permitting  testimony  as  to  relative  location  and  calls 
of  adjoining  surveys,  patented  subsequent  to  date  of  Kemp  patent,  and  proof 
of  statements  of  persons  dead  as  to  where  corner  and  line  trees,  now  gone, 
originally  stood.  It  seems  to  us  that  character  of  evidence  is  entirely  com- 
petent, and  has  been  often  so  recognized  by  this  court. 
Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


LOCKESHAN,  JR.  v.  MILLER. 
(FikMi  April  18,  1894.) 

1.  A  sale  of  standing  trees,  in  contemplation  of  their  immediate  separa- 
tion from  the  soil  by  either  tlie  vendor  or  the  vendee,  where  they  are  selected 
and  marked  by  the  purchaser  with  the  isuowledee  and  consent  of  the  vendor, 
ifl  a  constructive  severance  and  delivery  of  them,  and  the  contract  is  en- 
foroible  not  only  against  the  owner  of  the  land,  but  against  any  subsequent 
purchaser  thereof  with  notice  of  the  sale.  But  if  one  purchases  land  for  a 
valuable  consideration 4ind  acquires  title  thereto  without  notice  of  any  such 
sale  of  the  trees  standing  thereon,  he  is  entitled  to  them,  and  the  purchaser 
of  the  trees  must  look  to  his  vendor  for  damages. 

In  this  case  the  vendor  of  land  boving  rts-ervtd  10(),CC0  feet  of  poplar  and 
asb,  to  be  severed  by  a  certain  time,  giving  the  vendee  notice  that  he  had 
sold  that  much  timber  upon  condition  that  it  was  removed  by  the  time  speci- 
fied, and  telling  liim  that  it  was  to  be  bis  if  not  removed  by  that  time,  the 
time  specified  having  passed  without  the  timber  having  been  severed,  the 
purchaser  of  the  timber  can  not  enforce  the  contract  against  the  purchaser 
of  the  land,  although  his  purchase  may  in  fact  have  been  unconditional,  the 
purchaser  of  the  land  having  notice  of  a  conditional  sale  of  the  timber. 

3.  Same— Passing  of  title— A  sale  of  enough  trees  upon  the  vendor's  land 
to  make  100,0(>0  feet  did  not  pass  the  title  to  any  particular  trees  nor  give  to 
the  purchaser  the  right  to  enter  and  cut  the  timber  without  the  consent  of 
the  vendor. 

Wood  &  Day  for  appellant. 

T.  C.  Johnson,  Z.  T.  Hurst,  W.  w!  McGuire  and  Wm.  H.  Holt  for  appellee. 

Appeal  from  Wolfe  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Yost. 

We  concede  that  it  is  the  settled  doctrine  in  this  State  that  a  sale  of  stand- 
ing trees,  in  oontemplatlon  of  their  immediate  separation  from  the  soil  by 
either  the  vendor  or  vendee,  where  they  are  selected  and  marked  by  the  pur- 
chaser, with  the  knowledge  and  consent  of  the  vendor,  is  a  constructive 
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severance  and  delivery  of  them  ;  and  that  this  contraot  is  enforcible  not  only 
against  the  owner  of  the  land,  but  against  any  subsequent  purchaser  thereof 
^ith  notice  of  the  sale. 

It  is,  however,  as  well  Attled  that  if  one  purchase  land  for  a  valuable  con- 
sideration, and  acquires  title  thereto  without  notice  of  any  such  sale  of  the 
trees  standing  thereon,  he  is  entitled  to  them,  and  the  purchaser  of  the  trees 
must  look  to  his  vendor  for  damages. 

The  question  in  this  case  is :  If  such  a  contract  for  the  sale  of  standing 
trees  had  been  made  between  the  appellant  and  the  ap})ellee's  vendor,  did  the 
appellee  have  notice  thereof  before  he  acquired  title  to  the  land? 

The  evidence  shows  that  in  the  summer  of  1889  one  Elkins  went  upon  a 
tract  of  land  then  owned  by  Boyd  Lockeshan  to  inspect  a  part  of  the  timber 
thereon  with  a  view  of  its  subsequent  purchase,  and  that  while  making  this 
Inspection  he  marked  certain  of  the  trees  which  suited  him.  The  parties 
failed  to  agree  upon  the  terms  of  the  sale,  and  the  contract  was  never  com- 
pleted. 

After  this,  on  July  9,  1880,  Boyd  Lockeshan,  by  verbal  contract,  sold  to 
the  appellant.  J.  M.  Lockeshan,  Jr.,  100,tXX)  feet  of  timber,  then  in  the  trees 
growing  on  this  land,  and  he  was  to  obtain  this  amount  from  the  trees 
marked  by  Elkins,  and  a  sufficient  number  in  addition  thereto  to  make  the 
100,000  feet.  There  was  no  time  fixed  when  the  timber  was  to  be  severed 
from  the  land.  By  the  terms  of  the  contract  the  purchaser  was  given  the  free 
use  of  a  certain  road  over  the  land  to  and  from  the  timber  to  be  used  by 
him  in  hauling  the  timber  from  the  land,  provided  the  timber  was  cut  and 
hauled  by  January  9,  1891.  After  that  time  he  was  to  pay  any  damages  re- 
sulting to  the  land  by  the  hauling  and  removal  thereon  of  any  part  of  the 
timber. 

On  March  12,  1890,  and  before  any  of  the  timber  htod  been  removed,  the 
appellee.  Miller,  bought  the  land  from  Boyd  Lockeshan,  and  in  the  deed 
thus  made  we  find  the  following  reservation:  *'The  party  of  the  first  part 
reserves  100,000  feet  of  poplar  and  ash,  which  is  to  be  eeverved  by  January  9, 
1891." 

Between  March  12.  1890,  and  January  9,  1S91,  the  appellant  cut  and  re- 
moved from  the  land  a  small  portion  of  the  timber,  and  the  appellee  made 
no  objection  or  protest  against  his  so  doing,  but  after  the  latter  date  he  re- 
fused to  permit  him  to  enter  the  land  or  to  cut  or  remove  any  more  of  the 
timber. 

This  suit  was  then  brought  by  the  appellant  for  the  claim  and  delivery  of 
the  timber,  and  afterwards,  by  an  amendment,  a  specific  performance  of  the 
oontract  was  sought.  In  his  petition  the  plaintiff  alleged  that  at  the  lime 
of  his  purchase  of  the  trees  he  had  marked  and  designated  them,  and  that 
the  defendant,  at  the  time  of  his  purchase  of  the  land,  had  notice  that  they 
had  been  so  selected  and  marked  by  him. 

The  defendant  denied  that  the  plaintiff  had  in  his  contract  bought,  se- 
lected or  marked  any  certain  trees  on  the  land,  or  that  he  had  contracted  for 
more  than  a  certain  number  of  feet  to  be  cut  from  the  timber  then  growing 
thereon,  and  further  denieti  either  notice  or  knowledge  of  the  sale  as  alleged. 

The  court  heard  the  case  and  dismissed  the  petition,  and  frc/m  that  judg- 
ment the  plaintiff  prosecutes  this  appeal. 

The  proof  is  conflicting  as  to  whether  or  not  any  of  the  trees  had  ever  been 
marked  or  selected  by  the  plaintiff  until  long  after  the  purchase  of  the  land 
by  the  defendant,  but  we  will  not  consider  this  question. 
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If  tbej  had  been  so  marked  and  selected,  did  Miller  have  notice  of  the  fact 
9t  the  time  of  his  purchase  of  the  land?  We  may  concede  that  the  testimony 
-of  Boyd  Lockeshan  tends,  in  a  measure,  to  show  that  Miller  knew  it. 

On  the  other  hand,  Miller  swears  that  when  the  trade  was  made  Boyd 
Lookeshan  told  him  that  he  had  sold  to  the  plaintiff  100,(00  feet  of  poplar 
■and  ash  timber  standing  on  the  land,  which  was  to  be  cut  and  removed  by 
January  9,  1891,  and  that  it  was  thon  and  there  agreed,  as  a  part  of  the 
trade,  that  if  the  timber  was  not  removed  liy  that  time  it  was  to  be  and  re- 
main the  property  of  Miller.  He  further  swore  that  when  Miller  was  asked 
If  there  was  a  written  contract  between  himself  and  the  plainliff.  or  whether 
the  plaintiff  had  marked  or  branded  any  of  the  timber,  or  had  any  claim 
upon  any  of  it  which  was  marked  or  branded,  he  said,  "No;  that  he  had 
only  sold  him  100,000  ft^et,  to  be  cut  and  removed  in  a  certain  time." 

In  this  testimony  Miller  was  corroborated  by  his  father,  who  was  present 
Tfhen  the  conti-act  was  made  and  heard  the  conversation  between  the  parties. 
He  is  further  supported  by  the  stipulation  in  the  deed  which  reserves  not  a 
oertain  number  of  marked  tiees,  but  only  100,1X0  feet  of  poplar  and  ash, 
'Which  were  to  be  severed  by  January  9,  1891. 

The  contract,  as  Miller  maintains  it  was  not  enforcible  as  between  his 
Tendor  and  the  plaintiff,  was,  therefore,  of  course,  not  enforcible  afzainst 
him,  and  he  was  bound  no  further  than  the  letter  of  his  contract  as  ex- 
pressed in  the  reservation  in  the  deed. 

A  sale  of  enough  ti-ees  upon  the  vendor's  land  to  make  100,000  fet^t  did  not 
pass  the  title  to  any  particular  trees,  nor  give  to  the  purchaser  the  right  to 
enter  and  cut  the  tlmlier  without  the  consent  of  the  vendor. 

In  Moss  V.  Mesbur,  8  Bush,  187,  the  court  says:  "A  rale  of  fimber  trees 
upon  appellant's  land^  in  a  number  sufficient  to  make  40,000  staves,  did  not 
pass  the  title  to  any  particular  trees,  nor  give  to  the  purchaser  the  right  to 
enter  and  cut  the  timber  without  the  consent  of  the  appellant." 

So  a  sale  of  all  the  timber  upon  appellant's  land,  to  be  cut  on  a  patticular 
part  of  the  farm,  suitable  to  make  staves,  does  not  pass  the  title  until  the 
trees  are  marked  and  designated  so  as  to  identify  them. 

The  judgment  is  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  FINN,  &c. 

(Filed  May  9,  1894.) 

1.  Passenger  carriers— Liability  for  assault  by  one  ]>assenger  upon  another 
— While  a  railroad  company  ought  r.ot  to  be  held  lial)]e  for  the  n  suit  of  a 
sodden  I  unlooked-for  assault  committed  by  one  pasFenger  upon  another,  yet 
where,  In  view  of  all  the  circumst^ances  and  of  the  numl;>er  and  character  of 
persons  in  a  car,  the  employes  in  charge  of  the  train  have  i-eanon  to  antici- 
pate injuries  or  indignities  to  passengers  from  their  fellow  pasFengers,  it  be- 
comes their  duty  to  exercise  the  utmost  vigilance  to  prevent  it,  and  if  injury 
results  from  their  failure  to  do  so  the  company  is  liable. 

In  this  action  by  the  plaintiff,  a  female  passenger,  to  recover  damages  for 
an  indecent  assault  upon  her  by  two  drunken  fellow  passengers,  a  verdict 
for  plaintiff  is  sustained  by  the  evidence,  the  jury  having  the  right  t-o  con- 
elnde  from  all  the  facts  proved  in  the  case  that  the  defendant  was  guilty  of 
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Degllgence  in  not  hAving  some  one  of  its  employes  in  the  coach  to  see  that 
those  two  drunken  and  disorderly  men  did  not  disturb  the  other  passengers. 
2.  Some  of  the  instructions  given  being  omittcjd  from  the  record,  there  can 
be  no  reversal  on  account  of  any  error  which  may  appear  in  the  instructions 
which  are  coi^ied  in  the  record,  as  such  error,  if  any,  may  have  been  cured 
by  the  omitt^^d  instructions. 

J.  A.  Mitchell  and  C.  W.  Millikin  for  appellant. 
Goodnight  &  lioark  and  G.  T.  Finn  for  appellees. 
Appeal  from  Simpson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barbour. 

The  plaintiff,  a  colored  woman,  while  a  passenger  upon  defendant's  train 
in  transit  from  Bowling  Green  to  Franklin,  was  most  outrageously  insulted 
and  maltreated  by  two  drunken  white  men,  who  were  also  passengers  upon 
the  same  train. 

In  this  action  against  the  defendant  to  recover  damages  for  the  assault  a 
jury  awarded  to  her  the  small  sum  of  1200.  From  the  judgment  upon  that- 
verdict  the  defendant  has  appealed  to  this  court. 

There  are  but  two  grounds  for  a  new  trial :  Fii*st,  that  the  verdict  is 
a^rainst  the  evidence;  second,  that  the  court  eired  in  giving  instructions  1 
to  8,  and  in  modifying  defendant's  instructions— 9,  10,  11  and  12. 

Instructions  1  to  8  are  copied  in  the  record,  but  9,  10,  11  and  12  are  not. 
We  can  not,  therefore,  «*y  that  the  court  erred  in  regarti  to  the  instructions, 
f  jr  even  if  there  app&nred,  taken  by  themselves,  an  error  in  either  of  the 
instructions  given,  and  which  are  copied  in  the  record,  the  error  may  have 
been  cured  by  the  instructions  which  were  given,  but  which  have  been  omit- 
ted from  the  record. 

Was  the  verdict  against  the  evidence?  The  plaintifi's  evidence  was  sub- 
stantially this:  She  i'ought  a  first  class  ticket  from  Bowling  Green  to 
PVanklin;  when  the  train  readied  Bowling  Green  she  started  to  enter  the 
second  coach,  but  one  of  the  defendant's  employes  would  not  U;t  her  go  into 
tihat  ronclj  and  made  her  go  into  the  coach  in  fi-ont  of  it.  This  coach  was 
partitioned  off  into  two  conipnrrinents-the  rear  one  was  tised  as  a  smoking 
car,  and  she  passeil  through  this  into  the  front  compartment,  where  she  took 
a  seat. 

Several  witnesses  proved  thnt  the  two  men  who  so  groj^sly  wronged  the 
plaintiff  were  drunk  and  disorderly  and  were  trying  to  make  a  negro  man, 
who  was  on  the  seat  with  them  in  the  rear  compartment  of  the  car  in  which 
the  plaintiff  was  seated,  drink  with  them  and  dance  for  them.  After  a 
while  the  negro  got  up  and  went  into  the  front  compartment  where  the 
plaintiff  was.  Shortly  after  this  the  two  drunken  men  followed,  and  as  to 
what  then  occurred  we  will  quote  from  the  plaintiff's  evidence.  She  says: 
"After  leaving  Bowling  Green  these  two  white  men  came  in  where  I  was. 
One  came  and  sat  down  on  the  Fame  seat  with  mc.  He  was  l>etween  nie  and 
the  aisle.  I  got  up  to  leave  the  seat  and  told  him  he  could  have  it  to  him- 
self. He  pushed  me  back  on  the  seat,  saying,  with  an  oath,  sit  down,  and 
held  me  with  one  hand  while  be.  with  the  other,  tried  to  raise  my  clothes, 
and  got  them  up  to  my  knees  and  tried  to  put  his  hand  unSer  them.  I  broke 
loose.  He  again  shoved  me  against  the  wall  three  times,  hurting  me  very 
much.  I  finally  succeeded  In  getting  loose  from  him,  and  as  I  did  he  drew 
a  pistol  and  flourished  it  over  my  head,  which  frightened  me  very  muoh» 
and  I  went  into  the  rear  half  of  the  coach." 
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She  further  states  that  after  sbe  had  taken  her  seat  in  the  rear  part  of  the 
coach  the  conductor  came  along  and  asked  her  what  she  was  doing  in  there 
and  sbe  told  him  that  the  white  men  in  the  other  room  had  abused  her,  acd^ 
as  she  says,  '*he  asked  me  which  one,  and  what  they  had  done,  and  I  told 
him  never  mind;  I  was  away  from  them  then  and  wanted  no  more  fuss." 

There  were  none  of  the  employes  in  the  car  at  the  time  the  assault  was 
made  upon  the  plaintiff.     But  after  the  train  left  Bowling  Green  the  con- 
ductor and  other  employes  passed  through  the  car  and  ought  to  have  known 
that  these  two  men  were  drunk  and  misbehaving  themselves;  and  in  fact^ 
the  brakeman,  whose  duty  it  was  to  look  after  the  comfort  and  safety  of  the^ 
passengers  in  this  car,  knew  that  they  were  drunk. 

It  was  in  evidence  for  the  defendant  that  at  the  time  of  the  outrage  the 
conductor  was  engaged  In  another  car.  The  brakeman,  who  stocd  on  the 
car  in  which  the  plaintiff  took  passage,  was  in  the  baggage  car  splitting  a 
stick  into  which  to  fasten  a  message  which  it  was  the  duty  of  the  conductor 
to  throw  off  at  a  st-ation  which  they  were  appfoachiiig.  Where  the  other 
employes  were  is  not  sliown— perhaps  it  was  not  the  place  of  any  of  them 
(other  than  the  conductor  and  brakeman  named)  to  look  to  this  car. 

The  conductor  and  other  employes  on  the  train  owe  it  to  the  passtngerb  in 
their  charge  to  exercise  the  highest  degree  of  ctire,  not  only  to  protect  them 
from  injuries  incident  to  that  mode  of  travel,  but  to  protect  them  from  the 
indecent  and  ungoDtlemanly  conduct  of  a  disorderly  fellow  passenger.  And 
as  to  female  passengers  the  rule  goes  further,  and  their  contract  of  passage 
embraces  an  implied  stipulation  that  the  company  will  protect  them  against 
ireneral  obscenity,  immodest  conduct  or  wanton  approach.  <L.  Sz  N.  II.  R. 
Co.  V.  Ballard,  So  Ky.,  311.) 

The  oompany  ought  not  to  be  held  liable  for  the  results  of  a  sudden  un- 
nnlooked  for  assault  committed  by  one  passenger  upon  another;  but  where 
the  injury  done  to  or  the  Indignity  offered  the  passenger  might  nuisonably 
have  been  anticipated  or  naturally  expected.  In  view  of  all  the  circiinistancts, 
and  of  the  numt>er  and  character  of  the  persons  in  the  car,  it  then  becomes 
the  duty  of  those  in  charge  of  the  train  to  exercise  the  utmost  vigilance  to 
prevent  it.     (Hutchinson  on  Carriers,  section  584. 

It  ought  not  to  be  possible  in  this  country  for  such  an  outrage  as  was  per- 
petrated on  this  helpless  and  unprotected  female  to  be  coininitted  upon  the 
passenger  train  of  a  railroad— manned,  as  we  must  assume,  by  a  suflicient 
as  well  as  an  efficient  force.  While  we  will  not  go  so  far  as  to  say  that  it  is 
the  duty  of  railroad  companies  under  all  circumstances  to  have  an  employe 
constantly  in  each  car  to  see  to  the  comfort  and  safety  of  the  pass<^ngers,  we 
are  of  opinion  that  the  jury  had  the  right  to  conclude,  from  all  the  facts 
proven  in  this  case,  that  the  defendant  was  guilty  of  negligence  in  not  hav- 
ing some  one  of  its  employes  in  the  coach  to  see  that  those  two  drunken  and 
disorderly  men  did  not  disturb  the  other  ijassengers. 

We  think  that  the  defendant  has  no  reason  to  complain  of  the  judgnu  nf » 
and  it  is,  therefore,  affirmed,  with  damages. 


60  ABSTRACTS. 

SUPERIOR  COURT  ABSTRACTS. 


SISK  V.  UTLEY'S  ADM'R. 

KIRKWOOD  V.  SAME. 

Filed  May  16,  1894.     Appeal  from  Hopl^ins  Circuit  Court.    Opiniou  of  the 
court  by  JiidRe  Yost,  afBrming  in  former  case  and  reversiufi;  in  latter. 

1.  Antenuptial  contract— In  this  action  liy  appellee  as  surviving  husband, 
and  also  as  administrator  of  his  deceased  wife,  to  recover  judgment  upon  a 
note  executed  to  her  by  the  defendant,  the  evidence  fails  to  sustain  the  de- 
fense that  there  was  an  antenuptial  contract  befcwern  the  parties  to  the  effect 
that  neither  was  to  claim  or  interfere  with  the  property  of  the  other. 

2.  For  an  error  of  the  court  In  rendering  judgment  for  more  than  ^vas  au- 
thorized by  the  pleadings  the  judgment  is  reversed,  with  directions  to  ent-er 
Judgment  for  the  proper  amount. 

Bradley  &  Co.,  T.  J.  Nunn  and  C.  J.  Waddill  for  appellant;  James  R. 
Hewitt.  Thomas  H.  Hines  and  Thomas  G.  Poore  for  appellee. 

UTLEY  V.  SISK. 

Filed  May  16,  1894.    Appeal  from  Hopkins  Circuit  Court.    Opinion  of  the 

court  by  Judge  Yost,  affirming. 

Separation  of  conclusions— In  this  ordinary  action  in  which  the  law  and 
facts  were  submitted  to  the  court,  as  there  was  no  separation  by  the  court  of 
its  conclusions  of  law  and  fact  until  after  the  motion  for  new  trial  was 
made  and  acted  upon,  and  even  then  the  appellant  failed  to  except  to  the 
-conclusions  of  law.  the  only  question  presented  is  as  to  the  sufficiency  of  the 
pleadings  to  authorize  the  judgment. 

James  R.  Hewlett,  Thr^mas  H.  Hines  and  Thomas  G.  Poore  for  appellant; 
Bradley  &  Dempsey,  T.  J.  Nunn  and  C.  J.  Waddill  for  appellee. 

PROCTOR  V.  JOHNSON. 

Filed   May  16,  1894.    Appeal  from   Logan   Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Brent,  affirming. 

1.  Reversible  errors — The  testimony  being  conflicting,  the  chancellor's 
findings  upon  issues  of  fact  will  not  be  dis^urbed. 

3.  Pleading — To  entitle  the  plaintiff  to  recover  damages  on  account  of  de- 
fendant's failure  to  comply  with  his  ogrfement  to  laljor  on  plaintiff's  farm 
'when  not  engaged  with  his  crops  the  plaintiff  must  allege  that  work  of  the 
kind  stipulated  was  furnished  defendant. 

8.  Right  of  defendant  to  disini.<%s  counterclaim — As  defendant's  counter- 
claim was  dismissed  on  his  motion  before  submission,  plaintiff  not  objecting 
or  excepting,  plaintiff  can  not  now  be  heard  to  complain.  Besides,  as  the 
dismissal  was  before  submission,  plaintiff  had  no  right  to  object. 

4.  A  reply  can  not  contain  a  set-off  or  counterclaim  against  a  counter- 
olaira,  nor  a  set  off  against  a  setoff. 

B,  F.  Proctor  and  E.  W.  Hines  for  appellant;  Craddock  &  Sandidge  and 
W.  H.  Holt  for  appellee. 

RENO  V.  JAMES. 

Filed  May  16,  IHM.    Appeal  from   Muhlenberg  Circuit  Court.    Opinion   of 
the  court  by  Judsre  Barbour,  affirnnng.  Judge  Yost  not  sitting. 
Banks— Authoriry  of  president  to  receive  payment  of  notes— Ordinarily  the 

cashier  and  not  the  president  of  a  bank  is  the  officer  whose  duty  it  Is  to  re- 
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oeive  directly,  or  throufrb  subordinate  officers,  payment  of  notes  and  bilis- 
due  the  bank.  But  authority  may  be  conferred  upon  the  president  to  receive 
payment  of  notes  or  the  bank  may  allow  him  to  hold  himself  out  and  act  in 
snob  a  manner  and  under  such  circumstances  as  to  raise  the  presiimptioii 
that  be  possessed  such  power,  in  which  event  the  bank  will  be  estopped  to- 
deny  his  authority  t<i  receive  payment  of  one  who,  relying  upon  his  au- 
thority, pays  money  to  him. 

In  this  case  the  evidence  is  sufficient  to  show  that  the  president  of  a  bank 
to  whom  a  note  due  the  bank  was  paid  had  authority  to  receive  payment. 
Julson  &  Wlckliffe  for  appellant;  Thomas  H.  Hines  for  appellee. 

PERRY  &  MINOR  v.  PERRY. 

Filed  May  16,  1894.     Appeal  from  Owen  Circuit  Court.    Opinion  of  the  court- 
by  Judge  Barbour,  reversing. 

1.  Parties  to  actions— According  to  the  common  law  rule,  where  an  obliga- 
tion was  executed  to  several  obligees  and  one  died  the  right  of  action  passed 
to  the  survivor  and  he  alone  could  sue ;  but  under  the  Code  of  Practice  the 
personal  representative  of  the  deceased  obligee  is  a  necessary  party,  either  tis- 
plaintiff  or  defendant.  And  the  fact  that  the  surviving  obligee  is  sole  de- 
visee under  the  will  of  the  deceased  obligee  does  not  affect  the  question,  as 
the  personal  property  of  the  testator  passes  to  his  personal  representative  ta 
pay  bis  debts  and  costs  of  administration,  and  after  that  to  be  paid  over  ta 
the  devisee. 

2.  Same— Demurrer— The  defect  on  account  of  the  failure  to  make  the  per- 
sonal representative  of  the  deceased  obligee  a  party  can  be  reached  either  by 
special  or  general  demurrer. 

3.  Kvidence  as  to  transaction  with  decedent— One  of  the  defendants  was- 
not  compett'Dt  to  testify  as  to  transaotions  and  conversations  with   the  de- 
ceased obligee,  as  none  of  the  transiiotions  or  converFations  were  bad  In. 
plaintiff's  presence,  and  she  never  testified  concerning  tl  em. 

Lindsay  &  Botts  for  appellants;  Wm.  Carroll  for  appellee. 

herspp:rger,  &c.  v.  smith,  &c. 

Filed   May   16,  18»4.    Appeal  from   Mercer  Circuit  Court.     Opinion   of  the- 

courc  by  Judge  Barbour,  reversing. 

Mortgage  of  htmiestead— Right  of  widow  to  rents  after  husband's  death— 
Although  the  wife  of  a  debtor  joined  with  him  in  a  mortgage  on  his  land 
waiving  homestead  and  dower,  she  had  the  right  after  her  husband's  deatb^ 
to  the  use  and  occupancy  of  so  much  of  the  land  as  represented  the  home- 
stead until  it  was  sold  under  the  judgment  enforcing  the  mortgage  lien. 
And  the  land  having,  with  her  consint,  been  rented  out  by  the  administra- 
tor after  her  husband's  death,  she  is  entitled  to  the  rents  in  the  proportion 
of  the  value  of  the  homestead  interest  to  the  value  of  the  whole  tract.  But 
it  was  error  to  allow  her  all  the  rents.  And  while  the  adminisrator,  as  such, 
had  no  right  to  rent  the  land,  still  as  he  has  done  so  and  has  received  the 
money  he  should,  after  paying  the  widow  as  indicated,  apply  the  balance  in 
his  hands  to  paying  the  costs  in  this  action  to  settle  the  decedent's  estate, 
including  the  attorney's  fees.  If  there  should  not  be  enough  to  pay  all  these 
sums  the  mortgagee,  who^came  the  purchaser  at  the  commissioner's  sale, 
must  make  up  the  deficiency,  the  decedent  having  left  no  other  property  ex- 
cept that  set  apart  to  the  widow  under  the  statute.  And  as  the  widow  got 
the  benefit  of  the  homestead  right,  she  should  contribute  in  that  proportion 
to  the  pavment  of  the  taxes  for  the  two  years  the  land  was  rented. 
Nat  Gaither  for  appellants;  Bell  &  Bell  for  appellees. 

NEIGHBORS  v.  COMMONWEALTH. 

Filed  May  23,  1894.    Appeal  from   Hai-din   Circuit  Court.    Opinion   of  the 
court  by  Judge  Yost,  affirming. 
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Repeal  of  statute—Local  option— The  local  option  law  of  May  5,  1884,  ap- 
plicable to  Hardin  county,  was  not  repealed  by  the  act  of  March  15,  1890,  re- 
suhmittiug  the  question  to  the  voters  of  that  county.  (Kirkpatriok  v.  Com- 
monwealth, 15  Ky.  Law  Rep.,  671.) 

W.  R.  Haynes  for  appellant;  W.  J.  Heudrick  for  appellee. 

LOUISVILLE  SAVINGS,  Sec.  v.  STERRETT'S  ASS'EE. 

Filed   May  23,  18^4.     Appeal  from   Montgomery  Circuit  Court.    Opinion   of 
the  court  by  Judge  Yost,  i*eversing. 

1.  An  assignee  for  the  benefit  of  creditors  takes  the  assigned  property  sub- 
ject to  all  liens  and  encumbrances :  and  although  the  unencumbered  property 
is  not  sufficient  to  pay  the  costs  of  the  settlentent  of  the  estate,  one  who 
holds  a  lien  upon  property  which  is  not  more  than  sufficient  to  pay  his  debt 
can  be  required  to  pay  out  of  the  proceeds  of  the  property  only  so  much  of 
the  costs  as  he  would  have  incurred  if  the  action  had  lieen  brought  by  him 
to  enforce  his  liens. 

2.  When  there  are  two  or  more  mortgages  of  unequal  rank  upon  the  same 

property  and  the  proceeds  of  sale  under  a  decree  in  equity  are  Insufficient  to 

pay  all  the  encumbrances  in  full,  each  mortgagee  is  entitled  to  be  paid  his 

cost  as  well  as  his  debt,  according  to  his  priority :  and  while  under  this  rule 
a  subsequent  mortgagee,  after  having  incurred  costs  of  suit  and  sale,  may 
lose  the  costs  as  well  as  his  demand,  that  was  a  risk  he  assumed  by  taking 
the  subsequent  encumbrance. 

Strother  Sc  Gordon  and  J.  J.  Cornelison  for  appellant;  Wood  &  Day  for 
appellee. 

HAWKINS,  JR.  V.  COMMONWEALTH. 

Filed  May  23,  1894.     Appeal  from  Franklin  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barlx)ur,  affirming. 

Auditor's  agent— Right  to  commissions  as  against  sheriff — Where  an  au- 
ditor's agent  surrendered  his  right  to  a.*isess  property  and  allowed  the  sheriff 
to  make  tlie  assessment  aud  collect  the  taxes,  thereby  placing  the  Common- 
wealth   in  a  position  which   required   her,  under  the  statute,  to  allow  the 

sheriff  commissions,  the  auditor's  agent  therei)y  lost  his  right  to  demand 
commissions  for   himself.     The   State   can    not   be   compelled   to   pay    both 
officers  commissions  for  collecting  the  same  taxes. 
L.  J.  Cniwford  for  appellant;  W.  J.  Hendrick  for  appellee. 

PAUUCAH,  &c.,  R.   R.  Co.  v.  DIPPLE. 
SAME  V.  DIPPLE,  &c. 

Filed   May  23,  1S94.    Appeal   from  McCracken   Circuit  Couit.     Opinion  of 
the  court  by  Presiding  Judge  Brent,  reversing. 

1.  All  persons  having  a  joint  interest  in  property  must  unite  as  plaintiffs 
in  a  suit  touching  the  joint  pi oi)erty  or  rights;  and  if  the  consent  of  one 
who  should  be  joined  as  plaintiff  can  not  be  obtained,  he  should  be  made 
defendant. 

Where  a  widow  brought  two  separate  actions  to  recover  damages  for  injury 
to  property  owned  l)y  her  and  her  infant  children  jointly,  the  one  being 
brought  by  her  in  her  own  right  and  the  other  as  rtext  friend  for  her  chil- 
dren, a  special  demurrer  should  have  been  sustained  in  each  case,  as  all 
should  have  been  united  in  one  action;  and  upon  the  rtnurn  of  the  case  the 
court  should  order  the  infants  to  be  made  parties  to  the  mother's  i>etition, 
and  that  being  done  the  court  will  dismiss  the  petition  of  the  infants  at  the 

cost  of  their  next  friend. 

2.  Injury  to  abutting  property  paused  by  the  construction  aud  operation  of 
a  railroad  along  a  street,  being  of  a  permanent  nature,  is  a  damage  to  the 
inheritance,  aud  ui)on  the  death  of  the  owner  the  heirs  can  maintain  an 
iiction  against  the  railroad  company  to  recover  the  damages. 
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3.  Same— Homestead — These  actions  lieirtg  brought  to  recover  damages  for 
injury  to  the  homestead  of  the  decedent,  it  was  error  to  allow  the  widow  to 
pecorer  as  if  she  were  entitled  to  exclusive  possession  of  the  homestead  for 
life  when  under  the  statute  the  children  so  largely  participate  with  her. 

4.  Joint  owners— Apportionment  of  damages— The  verdict  should  be  for 

the  gross  damnge,  if  any,  t<i  the  whole  estate  in  favor  of  the  jolntjowners. 

The  division  of  the  datnages,  if  any,  can  he  determined  after  verdict,  that 
Iieing  a  matter  that  diJes  not  concern  the  defendant. 

W.  M.  Keed  and  Husbands  &  Husbands  for  appellant;  W.  G.  Bullitt  for 
appellees. 

COMMONWEALTH  v.  PROCTOR  COAL  CO. 

Filed  May  23,  18"H.     Appeal  from   Franklin  Circuit  Court.     Opinion  of  the 
court  by  Judge  Barbour,  reversing. 

1.  The  at't  of  May  o,  1884.  exempting  railroads  from  taxation  for  five  years 
from  the  b^ginniDg  of  their  construction,  was  repealed  by  the  Hewitt  rev- 
enue law  of  1886.  (Commonwealth  v.  Owensboro.  &o.,  R.  R.  Co.,  15  Ky: 
Law  Rep. ,  449. ) 

2.  Assessment— The  fact  that  the  appellee's  road  was  assessed  in  the  name 
of  the  **Proctor  Coal  Road,"  instead  of  in  the  name  of  the  "Proctor  Coal 
Co.,*'whioli  Is  appellee's  name,  does  not  invalidate  the  assessment,  as  this  is 
not  the  caFu  of  an  assessment  of  property  in  the  name  of  one  who  is  not  the 
owner,  but  simply  a  mistake  in  giving  the  name  which  could  not  possibly 
have  misled  any  one. 

3.  Same — Presumptions —As  the  duties  of  the  auditor  and  the  railroad 
commission  and  the  time  they  are  to  be  performed  are  prescribed  by  statute, 
and  it  is  conceded  that  they  undertook  the  performance  of  i.ho«<»  duties,  the 
presumption  must  be  indiilged  in  their  favor  as  jniblic  officers  that  they 
performed  them  at  the  time  prescribed  by  law. 

W.  J.  Hendrick  for  appellant:  W.  C.  Herndon  for  appellee. 

HEROLD  V.  FIJ?H,  &o. 

Filed  May  23,  1894.    Appeal  from  Kenton   Circuit  Court.     Opinion   of  the 

court  by  Judge  Barbour,  affirming. 

1.  New  trial— Surprtse— In  this  action  upon  an  account  for  legal  services, 
In  which  judgment  by  dpfault  was  rendered  for  plaintiff,  the  fact  that  de- 
fendant had,  a  few  days  l)efon^  the  case  was  .set  for  trial,  made  a  deed  of 
assignment  for  the  benefit  of  his  creditors,  and  believed  that  the  execution 
of  this  deed  rendend  it  un!iere.s.sary  for  him  to  attend  to  the  defense  of  the 
action,  as  he  supposed  the  plaintiff's  claim  would  be  determined  in  the  set- 
tlement of  the  assigned  estate,  was  no  such  accident  or  surprise  as  author- 
ized the  setting  aside  of  the  judgment. 

g.  Limitation— Pleading— As  the  plaintiff  alleged  in  his  petition,  after 
setting  out  the  amount  due  and  unpaid,  that  the  defendant  had  "within 
five  years  last  passed,  and  within  five  yi-ars  after  the  rendition  of  the  ser- 
vices, agreed  and  promised  to  pay  plaintiff  the  amount,  which  he  had  failed 
to  do,"  an  answer  simply  denying  that  defendant  had  within  five  years,  ete., 
or  at  any  other  time  agreed  or  promised  to  pay  plaintiff  the  sum  of  ^525— the 
balance  claimed  by  plaintiff — was  not  good  as  a  traverse  of  the  allegation  of 
the  promise  to  pay,  as  it  may  be  that  defendant  owed  all  that  was  c]aime<l, 

and  had  promised  to  pay  it,  though  he  may  not  have  promised  to  pay  the 
preci<te  sum  of  (225. 

3.  Same— A  denial  of  the  promise  to  pay  within  Ave  years  can  not  be 
treated  as  presenting  the  plea  of  the  statute  of  limitation.  The  facts  which 
show  that  the  action  is  barred  must  be  alleged. 

4.  Payment — Pleading— The  claim  in  the  answer  tendered  of  an  additional 
credit  is  not  good,  as  the  an.swer  does  not  aver  that  the  payment  was  made 
to  the  plaintiff  or  any  one  for  him. 

Tarno  &  Hall  for  appellant;  O'Hara  &  Rouse  for  aptiellees. 
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'WINCHESTER,  &c.,  T.  R.  CO.  v.  BOARD  OP  COUNCILMEN  OF  WIN- 
CHESTER. 

Filed  May  23,  18^.    Appeal  from  Clark  Circuit  Court.    OplnloD  of  the  oour^ 
by  Judge  Barbour,  sfcrikiug  from  docket. . 

1.  ADj>rder  difimissiog  a  counterclaim  is  not  a  final  order,  from  which  an* 
appeal  lies.  The  error,  if  any,  can  be  reached  only  by  appeal  from  the  flnal 
judgment  in  the  case. 

2.  Granting  of  api^eal  at  t-erm  subsequent  to  judgment— Even  if  an  appeal 
could  be  prosecuted  from  such  an  order,  the  court  would  have  no  power  to 
grant  the  appeal  at  a  term  subsequent  to  that  at  which  the  final  judgment- 
is  rendered. 

In  this  case,  the  court  having  sustained  a  demurrer  to  defendant's  amended 
answer,  pleading  a  counterclaim,  which,  the  defendant  declining  to  amend,, 
was  in  effect  a  dismissal  of  the  counterclaim,  the  court  had  no  power,  at  a 
term  sulisequent  to  that  nt  which  final  judgment  for  defendant  upon  a  ver- 
dict in  his  favor  was  rendered,  to  ent-er  an  order  expressly  dismissing  defend* 
ant*s  counterclaim  and  granting  an  appeal  therefrom,  and  such  an  order 
was  a  nullity.  And  the  fact  that  a  motion  to  set;  aside  the  order  sustaining 
demurrer  iiad  never  been  formally  disposed  of  can  not  give  validity  to  tuch 

an  order,  as  the  defendant,  when  he  wont  into  the  trial  upon  the  issuer 
made  by  his  original  answer,  necessarily  abandoned  thot  motion.  The  only 
way  for  the  defendant  t »  avail  himself  of  the  error,  if  any,  in  dismissing  his. 
nnnnt«rclaim,  was  by  appeal  from  the  flnol  judgment  upon  the  verdict  in 
his  favor. 

Geo.  U.  Nelson  and  B.  F.  Buckner  for  appellant;  Benton  &  Bush  for  ap~ 
pel  lee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  KREY. 

Filed  May  23,  1894.     Appeal  from  Jefferson  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Judge  Yost,  reveising. 

Railroads— Presumption  that  person  on  or  near  track  will  avoid  approach- 
ing train— In  this  action  against  a  railroad  company  to  recover  damages  for 
injuries  to  plaintiff,  a  woman,  resulting  fi'om  her  b(»ing  struck  by  one  of 
defendant's  trains  in  attempting  to  cress  its  track  at  a  street  crossing,  there 
being  nothing  to  indicate  to  those  in  charge  of  the  train  that  plaintiff  wa« 
not  in  pusst^ssion  of  all  her  faculties,  the  court  should,  under  the  evidence- 
in   the  case,  have  instiiu-ted   the   jury,  at  defendant's  request,  that   where- 

those  oiMM'ating  a  railroad  train  see  a  person  of  mature  j-ears  "on  or  near  the 
tnu'k,  and  they  prive  or  have  given  the  proper  sif^nals  of  their  approach, 
either  by  blowing  the  whistle  or  ringing  the  bell,  in  time  for  the  person  to 
get  out  of  (lang>*r,  they  have  a  ripriit  to  presume  tiiat  such  person  will  do  so, 
and  are  not  bound  to  stop  the  train  on  account  of  such  person." 

Helm  &  Bruce  for  ai)penant;  Lane  &  Burnett  and  O'N'eal,  Phelps  &  Pryor- 
for  a])peUoe. 

CARSTAIRS,  McCALL  &  CO.  v.  CHAS.  A.  KELLY  CO.,  &c. 

Filed  May  80,  1894.     ApiTeal  from  Franklin  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Brent,  affirming. 

1.  One  who  has  taken  wan^bouse  receipts  for  an  antecedent  indebtedness 
from  a  piTson  who  in  fact  bad  no  right  to  transfer  them  can  not  be  said  to 
have  acquired  them  in  the  regular  course  of  business,  and  the  title  thus  ac- 
quired is  subordinate  to  that  of  the  true  owner. 

2.  Lis  pendens— Negotiable  paper  is  generally  excepted  from  the  rule 
making  a  pending  suit  notice. 

3.  Unlawful  preference— A  transfer  by  an  insolvent  debtor  to  his  credi^or^ 
although  a  preference,  is  not  per  se  illegal,  and  unless  attacked  by  suit  filed 
within  six  months  can  not  be  disturbed. 

Barnett,  Miller  &  Barnett  for  appellants;  Geo.  C.  Drane  for  appellees. 
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TRADERS  DEPOSIT  BANK  v.  WHITE,  DUNKERSON  A.  CO. 

(Filed  May  2,  1894— Not  to  be  reported.) 

AsBlgnmeDt  by  operation  of  law— Evldenoe— The  fact  tbat  the  roortffaft» 
assailed  as  an  unlawful  preference  falsely  reoltes  the  consideration  was  paid 
simultaneously  with  its  execution,  and  that  the  mortgagor  refused  to  exe- 
cute it  until  the  mortgagee  threatened  hira  with  an  immediate  suit  upon 
the  indebtedness  thus  to  be  s<%cured,  indicates  an  intent  to  prefer  and  a 
knowledge  on  the  part  of  the  parties  of  the  mortgagor's  insolvency,  and  th» 
mortgage  was  properly  held  to  be  an  unlawful  preference. 

O'Rear  A  Bigstaff  for  appellant. 

J.  J.  CornelisoD  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  thie  court  by  Judge  Lewis.  ~^ 

February  11.  1891,  O.  W.  Good  paster  executed  a  mortgage  on 
about  75  cattle  to  the  Traders  Deposit  Bank  of  Mt.  Sterling  to 
secure  a  debt  of  $6,(X)0,  stated  in  the  mortgage  tu  have  been 
loaned  simultaneously  therewith. 

March  14,  1891,  Goodpaster  conv^eyed  all  his  property  to  Mitch- 
ell in. trust  for  payment  of  his  debts.  And  August  7„1891,  White, 
Dunkerson  <&  Co.  brought  this  action  for  judgment  setting  aside 
said  mortgage,  and  application  of  Goodpaster^s  property  to  pay- 
ment of  all  his  creditors  alike. 

In  their  petition  it  is  stated  that  prior  to  the  mortgage  Good- 
paster  was  indebted  to  them  by  note  payable  February  15,  1891« 
on  which  they  recovered  a  judgment,  upon  which  an  execution 
was  returned  no  property  found;  that  the  debt  of  Goodpaster  to 
the  Deposit  Bank  wan  not  created  simultaneously  with«  but  prior 
to,  the  mortgage,  which  was  made   by  Goodpaster  in  contempla- 

vol.  16—5 
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tiou  of  insolvency  and  with  design  to  prefer  the  Deposit  Bank  to 
exclusion  In  whole  or  part  to  his  other  creditors. 

The  return  on  plaintiff's  execution  and  assignment  by  Good- 
paster  of  all  his  property  for  benefit  of  creditors  satisfactorily 
show  he  was,  at  date  of  the  mortgage,  insolvent  and  the  state- 
ment in  the  mortgage  the  debt  to  the  Deposit  Bank  was  created 
simultaneously  with  the  mortgage  beinK:^  as  disclosed  by  the  evi- 
dence, false,  would  of  itself  be  sufTiclent  to  show  knowledge  on 
part  of  both  parties  of  insolvency  of  Goodpaster,  and  that  the 
mortgage  was  a  device,  in  meaning  of  the  statute,  resorted  to  in 
contemplation  of  insolvency.  But  the  additional  fact  is  proved 
that  Goodpaster,  fearing  suits  by  other  creditors,  would  follow 
execution  of  the  mortgage,  and  his  bankruptcy  thereby  precipi- 
tated, was  at  first   averse  to  execution  of   the  mortgage,  but   did 

finally  execute  it  under  threat  of  being  immediately  pressed  for 
his  entire  indebtedness  to  the  Deposit  Bank,  amounting  to  about 
^15,000. 

That  fact  conclusively  shows  the  Deposit  Bank  krew  Good- 
paster  was  on  verge  of  bankruptcy,  and  further,  that  the  latter, 
though  at  first  disinclined,  did  at  last  make  the  mortgage  in  con- 
templation of  insolvency  and  with  a  view  to  give  preference  to 
the  former.  In  our  opinion  the  judgment  of  the  lower  court,  that 
the  mortgage  operated  under  the  statute  as  an  assignment  and 
transfer  of  all  the  property  and  effects  of  Goodpaster  for  benefit  of 
creditors  generally,  was  proper,  and  is,  therefore,  affirmed. 


N.,  C.  &  ST.  L.  R.  R.  CO.  v.  CARRICO. 
(Filed  May  3,  1894.) 

1.  Pleading— Id  jury  to  live  stock  in  traosit— A  railroad  presumptively 
knows  whether  or  not  live  stock,  during  transit  over  its  line  of  railway,  was 
Injured  by  the  nef^Iiffence  of  its  agents  In  operating  its  trains,  and,  there- 
fore, a  denial  of  knowledge  or  in  formation  sufficient  to  form  a  belief  as  to 
8uoh  alleged  neglect  is  Insufficent,  and  not  equivalent  to  a  traverse  of  negleo'j 
alleged  in  the  petition. 

2.  Jurisdiction— Summons— Appellees  made  a  contract  in  Marion  county 
with  the  L.  &  N.  R.  R.  Co.,  by  which  the  latter  was  to  transport  live  stock 
from  Lebanon,  Ky.,  to  Nashville,  Tenn.,  and  the  appellant  was  to  transport 
said  stock  from  Nashville.  Tenn..  to  Atlanta.  Ga.  Said  stock  was  injured 
between  Nashville  and  Atlanta  through  the  nt'glect  of  appellant.  Appellee 
sued  appellant  and  the  L.  &  N.  R.  R.  Go.  in  Marion  county,  Kentucky,  and 
had  summons  served  on  an  agent  of  appellant  in  Fulfon  county,  Kentucky, 
where  appellant  operates  a  line  of  railway.  Held— The  contract  between 
appellant  and  appellee  was  made  in  Marion  county,  Kentucky,  through  the 
L.  &  N.  R.  R.  Co.  as  agent  of  appellant,  therefore,  the  Marion  Circuit  Court 
iiad  jurisdiction  of  the  action  on  the  contract  under  section  7H  of  the  Civil 
Code;  and  the  service  of  the  summons  in  Fulton  county  was  sufficient  under 
flubsection  4  of  section  61  of  the  Code  to  bring  appellant  before  the  court. 

H.  P.  Cooper  for  appellant. 

Rives  &  Spalding  for  appellee. 

Appeal  from  Marlon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  action  was  brought  by  appellee  Carrico  against  the  Louis- 
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Title  ft  Nasbville  Railroad  Company,  and  appellant  Nashyille, 
Chattanooga  St.  liouis  Kailroad  Company,  both  being  common 
•carrierB,  to  recover  damages  for  injury  to  a  car  load  of  mules 
shipped  at  Lebanon,  Marion  county,  Kentucky,  under  contract 
for  safe  delivery  at  Atlanta,  Georgia. 

The  contract  was  made  by  appellee  with  the  first-named  com- 
pany, wihch  undertook  to  transport  the  animals  to  Nashville, 
Tennessee,  to  be  carried  from  there  by  the  latter  company,  which 
appears  to  either  own  or  have  in  its  possession  and  control  aeon- 
tinuous  line  of  railway  to  Atlanta. 

It  is  in  substance  alleged  that  the  Nashville,  Chattanooga  ft  St. 
Louis  Company  agreed  to  so  transport  appellant^s  mules  from 
Nashville  to  Atlanta,  receiving  therefor  a  proportion  for  the 
whole  amount  fixed  in  the  contract  with  Louisville  ft  Nashville 
Company  for  the  whole  distance,  but  by  negligence  of  its  agents 
in  operating  the  train  on  which  the  animals  were  placed  they 
were  greatly  injured.  But  that  company  did'  not,  as  required  by 
the  Civil  Code  in  such  case,  deny  appellee^s  mules  were,  while 
being  transported  on  its  road,  injured  as  alleged  in  the  petition, 
but  simply  stated  it  did  not  have  sufficient  information  to  form  a 
belief  on  the  aubject. 

Subsection  7,  section  13.  authorizes  such  traverse  by  a  party 
only  where  facts  alleged  in  an  adverse  pleading  are  not  presump- 
tively within  jiis  knowledge.  But  where,  as  here,  it  is  the  duty 
of  a  railroad  company,  by  its  managing  officers,  to  know  whether 
its  trains  have  been  operated  properly  or  in  such  manner  as  to 
destroy  life  and  property,  a  mere  denial  of  sufficient  knoM'ledge 
or  information  to  form  a  belief  concerning  the  fact  does  not 
amount  to  a  traverse.  The  lower  court,  therefore,  properly  in- 
structed the  Jury  to  find  for  the  plaintiff,  appellee,  if  it  bad 
Jurisdiction  to  try  the  case  at  all. 

The  action  having  been  dismissed  as  to  the  Louisville  ft  Nash- 
ville Company,  the  question  arises  whether  the  Marion  Circuit 
Court  acquired  jurisdiction  of  the  N.,  C.  ft.  St.  L.  Co.  by  simple 
service  of  process  on  its  chief  officer  or  agent  in  the  county  of 
Fulton,  in  which  it  operated  one  of  its  railroads.  And  that  ques- 
tion depends  upon  constiuction  of  section  78,  Civil  Code,  as  fol- 
lows: *'An  action  against  a  common  carrier,  whether  a  corpora- 
tion or  not,  upon  a  contract  to  carry  property,  must  be  brought 
in  the  county  ^n  which  the  defendant,  or  either  of  several  defend- 
ants, resides,  oi  in  which  the  contract  is  made,  or  in  which  the 
carrier  agrees  to  deliver  the  property." 

Appellant  does  not  reside  in  the  county  of  Marion,  nor  were 
the  inu'es  agreed  to  be  delivered  there.  Bui  it  seems  to  us  the 
contract  In  this  case,  having  been  made  in  Marion  county  by  the 
Louisville  ft  Nashville  Railroad  Company  acting  as  appellant's 
ag:ent,  must,  in  meaning  of  that  section,  be  regarded  as  made 
there  by  appellant  itself;  and,  consequently,  the  Marion  Circuit 
Court  had  jurisdiction  of  the  person  of  appellant  if  the  summons 
was  served  according  to  subsection  4,  section  51,  which  provides 
that  in  an  action  brought  pursuant  to  section  78,  as  was  done  in 
this  case,  **  if  a  defendant  operates  a  railroad  it  may  be  served 
upon  defendant's  passenger  or  freight  agent  at  or  nearest  to  the 
county  seat  of  the  county  in  which  the  action  is  brought.'' 

The  record,   in  our   opinion,  shows   existence  of  each   of   the 
conditions  of  jurisdiction  of  the  Marion  Circuit  i'ourt,  and  valid- 
ity of  a  service  of  summons  prescribed  by  the  Civil  Code. 
,  And  as  there   is  no   question    made  of   the  correctness   of   the 
judgment  upon  any  other  ground,  it  must  be  affirmed. 
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N.,  C.  A.  ST.  L.  R.  R.  CO.  v.  HAMILTON. 
(Filed  May  3,  1894— Not  to  be  reported.) 
H.  P.  Cooper  for  appellant. 
Riyes  do  Spalding  for  appellee. 
Appeal  from  Marion  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Lewis. 

The  facts  in  this  case  are  similar  and  the  questions  of  law  iden- 
tical with  the  case  of  Nashville,  Chattanooga  &  St.  Louis  Rail- 
road Company  v.  Carrico,  ante,  66,  and  the  opinion  in  that  case 
is  adopted  for  this. 

Judgment  affirmed. 


L.  &  N.  R.  R.  CO.  V.  COMMONWEALTH. 
(Filed  May  3,  1894— Not  to  be  reported.) 

1.  iDdiotment— NuisaDoe— CoDstructlon  of  railroad  on  turn  pike— Under- 
an  indictment  against  a  railroad  oonipany  for  erecting  a  public  nuisanoe. 
oommitted  by  building  its  railway  upon  a  turnpike  road  and  failing  to  fur- 
nish a  substitute,  the  defendant  is  entitled  to  an  acquittal  where  the  byI- 
dence  shows  that  the  substituted  turnpike  road  for  that  taken  by  the  railway 
was  built  and  thrown  open  to  the  public  about  January  1,  1888,  and  the  in- 
dictment was  not  found  until  February,  1891,  there  being  no  averment  of 
oontinuous  wrongdoing  In  the  indictment. 

2.  Same— Instructions— It  is  error  in  such  case  to  charge  the  jury  that  tbe 
iubstituted  road  must  be  as  good  '*a8  the  road  destroyed,  and  as  safe  for  the 
public  travel,"  because  where  the  railroad  crosses  the  new  turnpike  It  can 
not,  for  the  very  nature  of  the  case,  be  as  safe  as  was  the  old  road  before  ■ 
any  railway  was  constructed. 

W.  C.  McChord  for  appellant. 

C.  C.  McChord,  W.  H.  Sweeney  and  W.  J.  Hendrick  for  appellee.. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  was  tried  and  convicted  under  an  indictment  for 
erecting  a  public  nuisance,  committed  by  building  a  railroad 
upon  the  roadbed  of  the  Cartwright  turnpike  road  for  some  300  • 
yards,  and  ** failing  to  furnish  a  substitute  for  the  turnpike  road 
so  destroyed  sufficient  for  the  public  travel  and  such  as  there 
was  before  said  injury.'' 

Upon  a  former  trial  of  this  case  the  State  sought  to  obtain  a 
conviction,  and  succeeded  in  the  lower  court  upon  showing 
merely  that  the  railroad  had  been  built  oii  the  turnpike  and  waa 
being  operated  thereon,  and  ignored  the  averment  of  the  indict- 
ment to  the  effect  that  the  nuisance  complained  of  consisted  not 
merely  in  erecting  the  railroad  on  the  turnpike,  but  in  not  pro- 
viding a  substitute  for  such  portion  of  the  latter  as  had  been 
occupied  by  the  former.  Upon  an  appeal  to  the  Superior  Court 
the  judgment  was  reversed  and  tbe  law  of  the  case  in  the  partic- 
ular complained  of  was  thus  stated:  '*And  it  is  probable  that  tbe 
indictment  was  drawn,  as  it  is  to  anticipate  a  defense  founded 
on  this  provision.^'  This  was  a  provision  in  the  charter  of  tbe 
railroad  authorizing  it  to  occupy  a  portion  of  a  public  way,  pro- 
vided another  was  so  substituted  as  not  to  impair  the  usefulness 
of  the  highway.     ** However  that  may  be,"  continued   the  court^. 
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"**  It  is  certain    that  the   ollense  charged  in   the   indictment  oon- 
Bisted  not  In  the  mere  destruction  of  part  of  the  turnpiko  road- 
bed but  also  in  failing  to   provide   a  substitute   for  the   part   so 
destroyed.    Having  so  described  it,  to  this  description  the  Com- 
monwealth is  held/^ 

Upon  a  return  of  the  case  it  was  tried  out  on  the  issues  thus 
indicated,  the  question  involved  being  the  sufficiency  of  the  sub- 
'Stitute,  and  a  second  conviction  resulting,  the  railroad  company 
has  appealed. 

It  appears  that  the  railroad  was  built  in  1886  and  1887  by  a  cor- 
poration known  as  the  *'Middle  Division  of  the  Cumberland  A 
-Ohio  Bailroad  Company,'^  the  directors   of  which  were   citizens 

•of  Washington  county,  and  one  of  whom  was  the  president  of  the 
turnpike  company.  To  best  subserve  the  interests  of  the  public 
in  the  erection  of  the  depot,  and  at  the  requirement  of  the  owner 
of  the  land  needed  for  the  construction  of  the  railroad,  the  latter 
ij^as  so  run  as  to  reouire  the  occupancy  of  the  turnpike  for  some 
800  yards,  and  this  location  was  determined  on  by  the  directors 
of  the  two  corporations  interested ;  but  in  pursuance  of  an 
Arrangement  to  that  effect,  and  by  virtue  of  the  requirements  of 
the  charter  of  the  railroad  company,  a  substituted  turnpike  was 
built  by  the  railroad  company  higher  up  on  the  hillside,  the 
-work  on  both  roads  being  completed  about  January  1,  18^. 
The  substituted  turnpike  was  at  once  thrown  open  to  the  public, 
And  it  has  since  continued  to  use  it,  and  the  railroad  has  since 
oontinuHd  to  operate  its  trains  on  the  line  indicated.  This  in- 
<iictment  was  found  in  February,  1891,  and  the  chief  contention 
-of  the  appellant  is  that  the  offense,  if  one  has  been  committed, 
-was  committed  more  than  twelve  months  before  the  finding  of 
the  indictment. 

It  will  be  observed  that  the  indictment  a^irainst  the  appellant 
is  not  for  bavin;;  built  its  railroad  on  the  highway,  which,  as  the 
proof  shows,  was  in  1887,  and  for  continuing  the  occupancy  since, 
Dut  for  having  failed  to  furnish  a  substitute  sufficient  for  the 
public  travel.  There  is  no  charge  or  complaint  that  the  occu- 
pancy of  the  turnpike  was  illegal  or  wrongful.  There  could  not 
be,  in  the  face  of  the  adjustment  of  the  point  of  intersection  and 
the  location  of  the  substituted  road  by  the  directors  of  the  com- 
panies, and  in  view  of  the  right  of  the  railroad  company  to  such 
occupancy  under  its  charter.  The  point  of  the  alleged  offense  is 
in  in  failing  to  construct  a  sufficient  substitute.  With  this  con- 
•fltructed,  the  right  to  so  occupy  the  pike  is  conceded  under  the 
^erms  of  the  Indictment.  This  work  of  substitution  was  com-^ 
pleted  and  thrown  open  to  the  public,  as  we  have  seen,  more  than 
three  years  before  the  Indictment  was  found.  The  appellant  was 
Allowed  tu  operate  its  rofvd  as  located  without  hindrance  or  pro- 
^test,  or  even  notice,  that  its  substituted  road  was  claimed  to  be 
insufficient. 

Indeed  the  proof  of  competent  engineers  is  that  the  new  road 
'Was  better  than  the  old,  and  was  in  all  respects  a  complete  resto- 
ration of  the  highway,  and  there  was  no  impairment  of  its  use- 
fulness. The  verdict  of  the  Jury  is  due  to  the  fact,  doubtless, 
that  the  road  was  shown  not  to  be  as  safe  for  travel  as  the  old 
one  was,  and  the  Jury  were  told  that  it  was  the  duty  of  the  rail- 
road companies  to  have  made  a  road  '*as  good  as  the  road  so 
destroyeaand  sufficient  and  as  safe  for  the  public  travel.''  Of 
-course  the  road  was  not  as  safe  with  a  railroad  crossing  it  as  it 
was  without  such  crossing.  Without  regard  to  other  questions, 
lioweVer,  it   seems   to   us   that  whatever   dereliction  of  duty  or 
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wrong  the  appellant  is  charged  with  in  this  indictment  was  com- 
mitted when  it  built  its  road  and  constructed  a  substitute 
deemed  insuifloient  for  the  purposes  of  the  public;  and  this  wrong- 
was  done  more  than  one  year  before  the  finding  of  the  indict- 
ment. There  is  no  charge  of  continuous  wrongdoing  or  any 
averment  that  any  obstruction  was  continuously  maintained. 

To  say  that  such  ^'public  nuisance  has  been  permitted  to  con- 
tinue up  to  the  present  time,  is  no  charge  against  the  party  in- 
dicted, certainly  no  specific  charge  of  any  wrongful  act  or  one- 
wbich  he  is  called  on  to  answer. 

The  instruction  asked  for  by  the  appellant— to  find  it  not  guilty 

—should  have  been  given,  and  the  judgment  is  reversed,  witti^ 
directions  to  dismiss  the  indictment. 


ALFORD  V.  WILSON. 

■ 

(Filed  May  8,  1894.) 

Statute  of  frauds— Speoiflo  execution  of  con  tract— A  written  power  by  per^ 
Bonfl  desiring  to  purchase  real. estate  authorizing  tbeir  agent  to  offer  a  cer- 
tain price  for  it,  which  was  delivered  to  the  owner  of  the  property  by  tb»- 
agent  as  the  terms  of  the  offer  to  purchase;  and  a  written  acoeptance  of  tb» 
offer,  endorsed  by  the  owzrer  thereon,  constitutes  a  sufficient  memoranduiD 
of  the  contract  of  purchase  to  satisfy  the  statute  of  frauds;  and  such  con- 
tract may  be  specifically  executed  by  a  court  of  equity. 

Breckinridge  &  Shelby  for  appellant. 

Thornton  &  Kerr  and  J.  R.  Morton  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  question  on  this  appeal  is  the  sufticieucy  of  a  petition  int 
equity  filed  by  the  appellant  for  a  specific  execution  of  a  contract 
alleged  to  be  evidenced  by  the  following  wiitings: 

•* Lexington,  Ky.,  March  2,  1898. 

**We  hereby  authorize  Stedman  &  Bowman  to  offer  M.C.  Alford 
thirteen  thousand  six  hundred  and  fifty  dollars  ($13,650)  for  bis 
lot  on  North  Broadway,  and  fronting  130  feet  on  said  Broadway 
and  running  back  to  an  alley.  Said  lot  is  bounded  generally  on 
the  east  by  Broadway,  on  the  north  by  Armstrong,  on  the  soutl^ 
by  Fayette  Park  avenue. 

'**The  payments  on  said  lot  shall  be  one-third  cash  and  the  bal- 
ance in  two  equal  payments,  due  respectively  in  one  and  two 
years  from  the  date  of  transfer,  notes  to  bear  6  per  cent,  interest, 
a  good  and  sufficient  deed  to  said  lot  to  be  furnished  upon  the 
payment  of  the  purchase  price. 

"HALLIE  WILSON, 
*'JAMES  D.  WILSON. 

•*I  hereby  accept  the  above  offer. 

•*M.  C.  ALFOBD." 

The  averments  of  the  petition  are  that,  upon  the  execution  of 
the  foregoing  writing  by  the  Wilsons,  Steadman  &  Bowman,  who- 
were  real  estate  brokers,  made  to  the  appellant  the  offer  author- 
ized by  it,  and  presented  the  writing  to  him,  and  he  thereupon 
accepted  the  offer,  and  in  evidence  of  it  wrote  his  acceptance  at 
the  bottom  of  the  instrument;  and  that  repeatedly  since  then  he 
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has  offered  to  perform  all  the  conditions  of  the  a^rreement  on  his 

part,  and  to  make  appellees  a  good  and  sufficient  deed  of  general 

i^arranty,  hut  they  have  refused  to  accept  it,  etc. 

The  chancellor   held  that   the  two  writings   did  not  constitute 

either   a  written   contract  or   memorandum   of  a   contract,  and, 

therefore,  the  action  was  not  nialntaiiiahle  hy  reason  of  our  stat- 
ute of  frauds.  It  was  conceded,  however,  that  if  the  writing 
given  to  the  brokers  could  be  held  under  the  facts  presented  in 
the  case  as  being  equivalent  to  a  written  offer  by  the  Wilsons, 
then  the  case  for  the  plaintiff  was  complete,  and  a  concise,  spe- 
cific contract  for  the  purchase  of  the  land  was  made  out.  With 
great  respect  for  the  argument  of  the  chancellor,  we  think  this 
is  precisely  what  the  writing  was  intended  to  be,  and.  in  fact, 
was — an  offer  by  the  Wilsons  through  their  brokers  to  Alford. 
Even  if  we  admit  a  discretionary  power  on  the  part  of  the 
brokers  to  make  or  not  make  the  offer,  yet  they  made  it  in  parol, 
if  we  so  please  to  consider  It,  but  yet  in  the  written  terms  dic- 
tatf^d  by  the  would-be  purchasers. 

This  writing  must  be  regarded  as  the  offer  of  the  Wilsons,  not 
merely  the  ''equivalent,''  but  the  very  offer  to  be  presented  to 
the  vendor,  and  for  what  must  we  say  it  was  so  offered?  Cer- 
tainly for  acceptance  or  rejection,  and  at  the  moment  of  its  ac- 
ceptance the  minds  of  the  contracting  parties  met  and  the  con- 
tract was  complete.  Is  it  to  be  supposed  that  it  was  thought 
necessary  for  these  brokers  to  go  around  with  this  instrument, 
setting  forth  the  boundary  of  the  property  and  in  detail  the 
terms  of  the  proposed  purchase,  merely  as  an  evidence  of  their 
authority  as  brokers  to  treat  with  Alford  on  the  subject  of  the 
purchase  of  his  property?  We  think  not.  The  writing  was  in- 
tended for  Alford's  acceptance  or  rejection  as  much  so  as  if  it 
had  been  addressed  to  him,  saying  that  the  signers  *' hereby 
offered  for  the  property  through  their  brokers,  Steadman  &  Bow- 
man, the  sum  of,''  etc. 

And  acting  with  this  end  in  view  and  in  pursuance  of  the  in- 
tention with  which  the  writing  was  prepared,  the  brokers  did 
present  it  to  Alford,  who  at  once  accepted  it,  his  acceptance  be- 
infc  likewise  in  writing. 

The  two  writings  thereby,  and  at  once,  became  the  contract  of 
the  parties,  enforoible  not  alone  against  the  Wilsons,  but  against 
Alford  as  well.  The  brokers  stood  in  the  shoes  of  their  princi- 
pals, and  made  not  their  own  offer  but  that  of  their  principals. 
The  offer  was  continuous  and  bound  the  principals  upon  its  ac- 
ceptance, and  after  that  it  was  equally  binding'  on  Alford.  Mu- 
tuality of  obligation,  therefore,  required  in  the  case  of  Usher's 
Ex'or  V.  Flood,  83  Ky..  552,  is  not  lacking  in  this  case.  The 
statute  supposed  to  be  fatal  to  the  enforcement  of  the  alleged 
contract  provides  that  no  action  shall  be  brought  to  charge  any 
person  upon  any  contract  for  the  sale  of  real  estate  unless  the 
contract,  '*or  some  memorandum  or  note  thereof,  be  in  writine^ 
and  signed  by  the  party  to  be  charged  therewith,"  etc.  (General 
Statutes,  chapter  22,  section  1.) 

It  seems  to  us  that  the  substantial  requirements  of  the  statute 
have  been  complied  with  in  this  case  and  that  the  wirtings  con- 
stitute a  memoranda  of  the  contract,  signed  by  the  parties  to  be 
bound,  upon  which  an  action  for  specific  execution  can  be  main- 
tained. It  is  contended  otherwise  for  the  reason  that  the  written 
acceptance  was  not  delivered  to  the  Wilsons  or  an^^  one  of  them 
so  far  as  the  petition  shows,  and  this  contention  is  thought  to 
be  upheld  by  the  case  of  Newberger  v.  Adams.  92  Ky.,  27. 

An  examination  of  that  case  discloses  that  the  offer  of  the  pro- 
posed purchaser  was   not  accepted   by  the  vendor.     The  writing 


72  BENNETT  V.  BENNETT. 

endorsed  od  the  ofTer  was,  "I  will  accept  the  |3,200for  the  above 
•described  property,  |1,<X)0  in  cash  and  the  balance  in  equal  pay- 
ments of  one  and  two  years/'  And  the  offer  differed  materially 
from  this  conditional  acceptance  as  to  the  terms  of  payment. 
Under  these  circumstances  the  endorsement  of  the  vendor  was 
a  rejection  of  the  offer  and  a  new  proposal  altogether,  which,  of 
oourse,  must  have  been  delivered  to  the  vendee  and  accepted  by 
him  before  it  could  be  said  that  the  minds  of  the  contracting 
parties  had  met.    This  phase  of  the  question  is  aptly  discussed 

in  the  case  of  Drury  v.  Young,  68  Md.,  546  (42  Am.  Bep.,  348), 
where  it  is  said:  *'Now  the  statute  itself  is  entirely  silent  on  the 
•question  of  the  delivery  of  the  note  or  memorandum  of  the  bar- 
gain, and  its  literal  requirements  are  fulfilled  by  the  existence 
of  the  note  or  memorandum  of  the  bargain,  signed  by  the  partv 
to  be  charged  thereby.  The  statute  itself  deals  exclusively  with 
the  existence  and  not  with  the  custody  of  the  paper.  If  the  non- 
deliverv  of  the  note  does  not  violate  the  letter  of  the  statute, 
would  ft  violate  its  spirit  and  be  liable  to  any  of  the  mischiefs 
which  the  statute  was  made  to  prevent?  The  statute  was  passed 
to  prevent  fraud  practiced  through  the  instrumentality  of  per- 
jury. It  was  passed  to  prevent  the  defendant  from  suffering 
loss  upon  the  paiol  testimony  of  either  a  perjured  or  mistaken 
witness,  speaking  of  a  bargain  different  from  the  one  in  fact 
made.  It  made  the  defendant  only  liable  when  a  note  or  mem- 
•oiandum  of  the  bargain  signed  by  himself  was  produced  at  the 
trial." 

The  statute  under  discussion  in  that  case  is  similar  to  ours,  as 
are  all  the  statutes  on  that  subject,  having  been  adopted  from 
the  English  Statute  of  Frauds,  and  many  English  cases  are  cited 
to  substantiate  the  point  involved.  (Gibson  v.  Holland,  L.  B., 
1,  C.  P.,  1;  Johnson  v.  Dodgson,  2  M.  &  W.,  653.) 

We  think  the  demurrer  should  have  been  overruled,  and  the 
Judgment  dismissing  the  petition  is  reversed  and  cause  re- 
manded for  proceedings  conformable  to  this  opinion. 


BENNETT  v.  BENNETT. 
(Filed  May  10,  1894.) 

1.  Divoroe-'Bestoratlon  of  property— The  seotion  of  the  Code  which  direote 
that  a  judgment  for  divoroe  Rhall  oootaln  an  order  for  the  restoration  of  all 
property  Dot  disposed  of  at  the  oommenoemeDt  of  the  action  which  either 
party  may  have  acquired,  directly  or  indirectly,  from  or  through  the  mar- 
riage, was  not  Intended  to  apply  to  specific  property,  as  to  which  there  is  an 
issue  made  by  the  pleadings  as  to  bow  it  was  acquired  by  the  wife. 

2.  Same— Bes  adjudlcata— Where  the  husband  in  an  action  for  divorce  by 
bim  dismissed  his  action  before  submission  as  to  bis  claim  to  restoration  of 
oertaln  specific  property,  as  to  which  the  wife  was  asserting  that  she  bad 
not  acquired  It  through  the  marriage,  an  order  of  restoration  of  property 
Acquired  by  either  party  tbroush  the  marriage,  contained  In  the  judgment 
of  divorce  granted  on  final  submission,  Is  not  conclusive  as  to  the  right  of 
restoration  of  such  specific  property.  The  rights  of  the  parties  to  this  prop- 
erty remains  wholly  unaffected  by  such  formal  order  of  restitution. 

John  S.  Ducker  for  appellant. 

E.  W.  Hawkins  for  appellee. 

Appeal  from  Campbell  Chancery  Court. 
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Opinion  of  the  court  by  Judge  Hazelrigg. 

In  September,  1890,  the  appellee  obtained  a  judgment  of  divorce 
from  his  wife  on  the  ground  of  separation  without  cohabitation 
tor  five  years  next  before  the  application  thurefor.  In  his  peti- 
tion be  had  sought  to  cancel  a  deed  for  a  house  and  lot  in  New- 
port made  by  him  to  his  wife  through  a  trustee  in  1B66  upon  the 
ground  that  it  had  been  made  solely  in  consideration  or  by  rea- 
son of  marriage.  This  the  wife,  who  was  in  possession  of  the 
property  by  her  tenants,  resisted,  and  in  her  answer  alleged  that 
the  property  had  been  bought  with  her  own  means. 

On  August  25,  1890,  the   cause  was  continued,  we   presume,  for 

preparation  on  the  issues  presented  in  the  pleadings,  but  on  the 
same  day,  **by  consent,'^  the  order  of  continuance  was  set  aside, 
and  on  motion  of  plaintiff  the  cause  was  '* discontinued  as  to 
property.'^  In  a  few  days  thereafter  the  case  was  submitted  and 
a  Judgment  rendered  annulling;  the  marriage,  but  appended  to  if, 
in  the  face  of  the  plaintiff's  discontinuance  of  any  claim  as  to 
property,  was  this  order:  **And  all  property  obtained  by  these 
paties  during  marriage,  and  directly  or  indirectly  in  considera- 
tion of  the  marriage,  of  which  disposition  was  not  made  when 
this  action  was  begun,  is  respectively  restored  to  them/' 

Thereupon,  the  husband,  who  is  the  appellee,  brought  the  pres- 
ent action  for  the  enforcement  of  the  order  of  restoration,  alleg- 
ing tiiat  his  late  wife  refused  to  surrendt;r  the  house  and  lot 
-directed  to  be  restored  to  him,  as  he  contends  in  the  Judgment 
of  September,  1890.  The  wife  urges  a  number  of  reasons  why  the 
^eed  should  not  be  set  aside,  or,  if  set  aside,  why  her  receipt  of 
the  rents  ought  not  to  be  disturbed. 

It  is  insisted,  however,  by  the  appellee  that  the  Judgment  of 
restoration  is  conclusive  of  any  question  of  title  between  the 
parties,  and  determines  ilnally  that  the  title  has  passed  back  to 
the  original  owner,  leaving  nothing  for  the  court  to  do  but  to  en- 
force the  order  restoring  the  title. 

The  section  of  the  Code  under  which  this  contention  is  asserted 
la  as  follows:  ** Every  judgment  for  a  divorce  from  the  bond  of 
matrimony  shall  contain  an  order  restoring  any  property  not  dis- 
posed of  at  the  commencement  of  the  action,  wnich  either  party 
may  have  obtained,  directly  or  indireclty,  from  or  through  the 
other  during  marriage,  in  consideration  or  by  reason  thereof,  and 
•any  property  so  obtained  without  valuable  consideration  shall 
be  deemed  to  have  been  obtained  by  reason  of  mairiage.  The 
proceedings  to  enforce  this  order  may  be  by  petition  of  either 
party,  specifying  the  property  which  the  other  has  failed  to  re- 
store, and  the  court  may  hear  and  determine  the  same  in  a  sum- 
mary manner  after  ten  days*  notice  to  the  party  so  failing." 
<Givll  Code,  section  425.) 

Of  section  462  of  the  old  Code,  which  was  like  the  new  sections 
-so  far  as  the  point  now  involved  is  concerned,  this  court.  In  Wil- 
liams v.  Gooch,  8  Met..  486,  said:  ''The  order  of  restoration  con- 
templated 6y  this  section  is  a  formal  one,  to  be  made  in  cases  in 
which  no  mention  of  the  property  to  be  restored  has  been  made 
in  the  pleadings,  and  was  not  designed  to  apply  to  any  specific 
property  or  to  settle  any  controversy  with  reference  thereto  even 
between  the  divorced  parties.  We  doubt  whether  section  462  was 
intended  to  apply  to  any  case  in  which  an  issue  as  to  the  restora- 
tion of  specific  property  is  made  by  the  pleadings  in  the  divorce 
«uit." 

So  in  Phillips  v.  Phillips,  9  Bush,  188,  it  was  said  of  the  same 
flection:  '*The  design  seems    to  have  been    to  regulate   the  mode 
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of  enforcing  the  right  of  restoration,  and  not  to  establish  or  de- 
fine such  right/^ 

Whatever  may  be  said  of  the  design  of  this  section  as  it  now 
appears  in  the  Code,  certainly  it  can  be  given  no  force  in  thi» 
case,  or  be  construed  to  affect  the  rights  of  the  wife  to  the  prop- 
erty in  dispute.  It  would  be  singular  if  the  plaintiff,  who  wa» 
seeking  a  divorce  and  a  cancellation  of  the  deed,  could  obtain 
the  relief  he  declined  to  ask  for,  when,  if  he  had  continued  to 
ask  it,  it  would  have  been  refused.  Except  he  had  discontinued 
his  claim  to  the  property,  he  was  not  entitled  to  a  trial.  An 
issue  had  been  raised  as  to  its  ownership  by  the  pleadings  of  the 

defendant  first  filed,  and  by  avoiding  the  issue,  or  in  fact  aban- 
doning his  claim  to  the  property,  it  is  insisted  he  got  an  order  en- 
titling him  to  what  he  had  in  fact  abandoned.  Instead  of  sucb 
being  the  result,  it  seems  to  us  mi^^ht  well  be  argued  that  the  dis- 
continuance of  his  claim  to  the  property  in  the  action  wherein 
the  issue  was  made  as  to  its  ownership,  worked  a  forfeiture  of 
the  right  ever  to  claim  it. 

Indeed  in  her  amended  answer  in  this  case  the  wife  charges 
that  **when  the  plaintiff  by  his  counsel  agreed  with  the  defend- 
ant, in  September,  1890,  in  case  number  3,833  1-2  (which  was  the 
divorce  suit),  to  discontinue  all  claim  to  the  property  involved 
if  a  submission  were  allowed  on  the  claim  for  a  divorce,  defend- 
ant in  good  faith  believed  she  would  have  the  house  and  lot  for 
her  own,  to  (io  with  as  she  saw  proper.'' 

It  seems  to  us  that  the  record  so  strongly  conduces  to  establish 
some  arrangement  by  which  all  claim  to  the  property  was  to  be 
withdrawn,  provided  the  defendant  would  only  formally  object 
to  the  submission  of  the  case  and  the  obtention  of  the  divorce,  aa 
to  defeat  the  recovery  of  the  property  without  a  denial  of  the 
charge,  or  at  least  any  explanation  of  this  deliberate  abandon- 
ment of  any  claim  to  the  property  in  order,  seemingly,  that  & 
divorce  be  at  once  had.  The  conclusion  that  there  was  such  ao 
arrangement  or  agreement  is  almost  irresistible,  but  the  facta 
may  be  inquired  into  on  the  return  of  the  case  as  well  as  to  the 
ownership  of  the  property.  We  simply  decide  that  the  property 
rights  of  the  parties  are  wholly  unaffected  by  the  formal  order 
of  restoration  irt  the  judgment  of  divorce,  though  the  husband's 
rights  may  be  precluded  by  reason  of  the  arrangement  indicated. 
We  think  that  in  any  event,  sliould  the  chancellor,  upon  a  final 
hearing  of  the  case,  cancel  the  deed,  the  rights  and  equities  of  the 
wife  are  open  for  adjustment  in  case  number  2,713,  in  w^hich  the 
property  is  already  in  the  hands  of  the  court's  receiver.  The  oases 
should  be  heard  together,  and  such  order  made  as  will  secure  the 
wife  in  such  part  of  tlie  estate  of  the  husband  as  may  be  allotted 
to  her  should  the  property  be  restored  to  him. 

Judgment  reversed  and  cause  remanded  for  proceedings  not 
inconsistent  with  this  opinion. 


L.  &  N.  R.  R.  CO.  V.  KY.  MIDLAND  RY.  CO.,  &c. 

(Filed  May  10,  1894.) 

1.  Contract  between  railmadR  construed— The  contract  whereby  appellant 
permitted  appeJiee  to  oonf^truot  a  railroad  track  in  appellant's  frelRht  yard» 
■o  an  to  ooDneot  appellee's  main  track  with  one  of  appellant's  side  tracks, 
was  entered  into  for  the  RoIe  purpose  of  forming  a  connection  between  the 
two  roads,  In  order  to  create  and  facilitate  interchange  of  business.     Under 
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this  oontraot  neither  road  has  any  right  to  nse  the  track  built  by  appellee  la 
appellant's  yard  for  any  other  purpose  than  the  Interchange  of  freight  with- 
out  the  consent  of  the  other,  and  neither  company  has  a  right  to  plaoe  and 
keep  cars  on  said  track  without  the  consent  of  the  other. 

2.  Same — License— Such  contract  was  not  a  mere  license  by  appellant,  re- 
vocable at  Its  pleasure,  allowing  the  construction  and  use  of  such  track  by 
appellee.  The  contract  was  founded  on  a  yaluable  consideration,  and  la 
obligatory  on  both  parties. 

John  W.  Hodman  for  appellant. 

John  B.  Lindsey  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Decision  of  this  case  depends  upon  meaning  and  application 
of  the  following  contract:  ** Whereas,  the  Ky.  Midland  Ry.  Co. 
wishes  to  form  a  connection  of  its  main  track  with  one  of  the 
side  tracks  of  the  L.  &  N.  B.  R.  Co.  near  the  warehouse  east  of 
High  street,  and  north  of  the  L.  &  N.  R.  R.  Co.^s  main  track,  in 
the  city  of  Frankfort,  *  *  •  as  more  particularly  shown  on  the 
tracing  made  part  hereof;  and  whereas,  the  L.  &  N.  R.  R.  Co. 
has  consented  that  the  Ky.  Midland  Ry.  Co.  make  said  proposed 
connection  upon  the  terms  and  conditions  set  forth  herein.. 
Now,  therefore,  this  contract,  made  and  entered  into  this  9tl^ 
day  of  November,  1888,  witnesses  that  said  L.  &  N.  R.  R.  Co^ 
hereby  agrees  that  said  Ky.  Midland  Ry.  Co.  may  make  said  pro- 
posed connection,  as  shown  by  said  attached  tracing,  with  a 
single  track  railway;  the  said  connection  to  be  made  under  the 
supervision  and  to  the  satisfaction  of  an  engineer  or  the  superin^ 
tendent  of  the  L.  &  N.  R.  R.  Co.,  and  to  be  constructed  and 
maintained  by  said  Ky.  Midland  Ry.  Co.  at  its  own  expense  an^ 

free  of  all  cost  and  expense  to  said  L.  &  N.  R.  R.  Co.  It  is  also 
agreed  that  if  at  any  time  the  L.  <&  N.  R.  R.  Co.  shall  change  the 
location  of  any  of  its  tracks  in  said  city  of  Frankfurt,  or  shall 
lay  any  additional  side  track  or  side  tracks  or  other  tracks  in 
said  city,  in  Auch  manner  as  will  necessitate  a  change  in  the 
connection  to  be  made  undur  this  contract,  or  in  such  manner  as. 
that  the  line  of  the  Ky.  Midland  Railway  will  be  crossed  or  other- 
wise further  connected  therewith,  that  said  Ky.  Midland  Ry.  Co. 
will  make  such  crossing  or  crossings,  connection  or  connections. 
as  may  become  necessary  at  its  own  cost  and  expense  exclusively, 
and  that  said  L.  &  N.  R.  R.  Co.  is  to  be  at  no  cost  or  expense  what^ 
ever,  growing  out  of  said  connection  or  connections,  crossing  or 
crossings,  should  such  crossing  or  crossings,  connection  or  con- 
nections hereafter  become  necessary,  because  of  an^*  change  or 
changes  said  L.  &  N.  R.  R.  Co.  may  make  at  that  point. ^^ 

The  action  was  brought  September  24,  1890,  by  the  Ky.  Midland 
Ry.  Co.  and  the  Home  (Construction  Co.,  the  latter  having  in  1888. 
leased  of  the  former  company  its  road  and  now  operating  it.  to 
enjoin  the  L.  &  N.  R.  R.  Co.  placing  any  of  its  cars  upon  that. 
part  of  the  main  track  of  the  plaintiff,  Ky.  Midland  Ry.  Co.,  be- 
tween the  northeast  corner  of  South's  warehouse,  where  it  con- 
nects with  one  of  defendant's  side  tracks,  as  shown  by  the  paper 
made  part  of  the  contract,  and  the  eastern  line  of  defendants* 
freight  yard,  or  in  any  manner  whatever  interfering  with  plain<«. 
tiff's  occupation  and  use  of  said  track. 

The  L.  &  N.  R.  Co.  in  its  answer  made  a  counterclaim,  set  ufk 
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Various  grounds  of  defense,  and  prayed  said  oontraot  be  ad- 
judged of  no  legal  effect  except  as  a  temporary  license,  revocable 
at  its  pleasure. 

Upon  final  Iiearing  the  chancellor  adjudged  that  the  Ky.  Mid- 
land Ry.  Co.,  and  the  Home  Construction  Co.  as  its  lessee,  are 
"entitled  to  have,  hold  and  maintain  upon  the  freight  yard  of  the 
L.  &  N.  B.  B.  Co.  its  main  tracic  of  railway,  as  now  situated, 
from  the  eastern  boundary  of  said  freight  yard  along  south  mar- 
gin thereof  to  the  point  of  connection  of  8ame  with  one  of  the 
latter  company^s  side  trades  at  northeast  corner  of  South  ware- 
house, and  have  the  right  to  operate,  maintain  and  use  said 
track  free  from  control,  obstruction  or  interference  of  defendant; 
-and,  moreover,  are  entitled,  in  common  with  defendant,  to  use 
x)f  the  switch  traclc  along  side  of  said  warehouse,  from  north- 
east corner  thereof  west  to  the  point  of  its  clearance  from  de- 
fendant's switch  track  at  a  distance  of  aboutr>Ofeet  for  passage  of 
tsars  and  trains  in  interchanging  business  between  the  two  roads; 
and  to  protect  such  rights  the  defendant  was  perpetually  en- 
Joined  placing  any  cars  upon  said  track  between  ttie  northeast 
tsorner  of  said  warehouse  and  boundary  line  of  its  freight  yard 
against  consent  of  plaintiffs,  or  in  any  manner  interfering  with 
plaintifTs  in  their  enjoyment,  occupation  and  use  ojf  said  track. 
The  effect  of  that  judgment  is  to  give  to  Ky.  Midland  Ry.  Co. 
absolute  and  exclusive  possession  and  control  of  said  track,  ex- 
tending about  197  feet,  to  be  used  and  enjoyed  by  it  or  its  lessee, 
without  right  of  the  L.  &  N.  Co.,  owner  of  the  land  on  which  it 
Is  situated,  to  place  cars  thereon  for  any  purpose  whatever  with- 
x)ut  its  consent. 

It  seems  to  us  such  construction  and  application  of  the  contract 
in  question  is  palpably  variant  from  its  true  meaning  and  inten- 
tion of  the  parties,  and  is  no  less  than  arbitrarily  taking,  under 
from  of  judicial  process,  the  property  of  one  and,  without  com- 
pensation, giving  it  to  another,  for  it  is  too  plain  for  discussion 
that  the  Ky.  Midland  Ry.  Co.  asked,  and  the  L.  AN.  R.  R.  Co. 
Bsreed,  to  permit  it  to  extend  its  main  track  to  a  suitable  point 
x)f  junction  with  a  side  track  of  the  latter  for  the  sole  purpose  of 
forming  a  connection  of  their  roads,  whereby  to  create  and 
facilitate  interchange  of  business. 

The  L.  <&  !N.  R.  R.  Co.  had  no  interest  in  such  extension  of  the 
Ky.  Midland  Ry.  for  any  other  purpose,  and  it  is  unreasonable 
to  say  it  intended  to  donate  a  portion  of  its  freight  yard,  hardly 
large  enough  for  its  own  purposes,  for  construction  of  a  track 
which  the  Ky.  Midland  Ry.  Co.  would  practically  own  and  have 
right  to  operate,  not  for  interchange  of  busines  between  the  two 
toads,  but  exclusivelv  for  its  own  private  purposes;  and  one  of 
the  grounds  of  complaint  by  the  L.  &  N.  R.  R.  Co.  is  that  after 
the  contract  was  made  the  Ky.  Midland  Ry.  Co.  constructed  a 
side  track  from  its  own  depot  to  a  point  of  intersection  with  its 
tnain  track,  only  about  10  feet  from  the  freight  yard  of  the  former 
tjompany,  and  that  in  order  to  move  trains  from  one  of  said 
tracks  to  the  other  it  is  necessary  to  move  them  into  the  yard 
which  the  Ky.  Midland  Ry.  Co.  or  its  lessee  has,  against  the 
l)rotest  and  to  annoyance  and  inc^nvenience  of  the  L.  A  N.  R. 
R.  Co.,  been  doing,  and,  under  the  judgment  appealed  from,  may 
xjontinue  to  do  indefinitely. 

(Nearly  the  Ky.  Midland  Ry.  Co.  has,  under  the  contract,  no 
right  to  use  that  part  of  its  main  track  laid  inside  the  freight 
yard  of  the  L.  &  N.  R.  R.  Co.  for  any  otlier  purpose  than  to  in- 
terchange of  business  between  the  two  companies,  nor  right  to 
place  thereon  or  remove  therefrom  any  cars  except  as  such  as 
*nay  be  destined  for  or  brought  from  the  L.  &  N.  road. 

It  is  equally  clear   to  us  that  the  writing  in   question,  formally 
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signed  as  it  is  by  offieors  of  both  compaDies,  does  not  import  a^ 

mere  license  given  without  oonsideration  and  revocable  at  pleas-^ 

are  by  the  L.  &  N.  B.  B.  Co.,  but  it  is  in  substance  and  meanings 

an  agreement  whereby   that  company  in   consideration  of  outlay 

of  money  by  the  Ky.  Midland  By.  Co.,  in  constructing  the  traclc 
of  197  feet,  and  further  consideration  of  mutual  and  reciprocal 
benefit  by  reason  of  connecting  their  roads,  sells  and  grants  a 
Joint  and  equal  interest  in  that  part  of  its  freight  yard  occupiei) 
by  the  track  in  question,  that  is  to  be  used  by  them  for  the  pur- 
pose of  interchanging  freight  and  passengers  and  transfer  of 
oars  from  one  main  track  to  the  other,  but  not  to  be  occupied  or 
used  by  either  against  consent  of  the  other  for  any  other  purpose. 

It  is,  however,  alleged,  and  we  think  shown,  that  in  virtue. 
of  a  verbal  agreement,  upon  faith  of  which  the  Ky,  Midland  By^ 
Co.  paid  for  removing  and  repairing  that  part  of  the  switcb 
track  along  side  of  said  warehouse,  the  two  companies  were  ta 
have  joint  use  of  it  for  passage  of  cars  from  one  main  track  to 
the  other. 

It  would  seem,  independent  of  an  express  agreement,  that  use 
of  that  part  of  the  switch  track  would  be  necessary  in  order  ta 
facilitate  the  purpose  for  which  the  track  of  197  feet  was  oon-^ 
structed,  and  a  ri^ht  to  reasonable  use  would  be  a  result  of  the 
contract,  and  there  was  no  necessity  to  fix  by  judgment  the  right 
to  such  use. 

Fur  the  reasons  indicated  the  judgment  is  reversed  and  cause 
remanded  for  dissolution  of  the  injunction,  except  to  the  extent 
it  restrains  the  L.  &  N.  B.  B.  Co.  from  obstructing  use  of  the 
track  of  197  feet  for  interchange  of  business  between  the  two 
companies,  and  for  further  proceedings  consistent  with  this 
opinion. 
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(Filed  March  13,  1894.) 

OptioDs— GoDsideratioD— An  optional  agreement  to  oonTey.  altbougb  with- 
out any  covenant  or  obligation  to  purobase,  and  without  any  mutuality  of 
remedy,  will  be  enforced  in  equity  if  it  la  made  upon  proper  oonsideration 
or  forms  part  of  a  leane  or  other  contract  between  the  parties  that  may  be 
tbe  true  oonsideration  for  it. 

Where  it  was  stipulated  In  a  lease  of  land  to  a  railroad  company  that  at 
the  expiration  of  the  lease  tbe  company  should  have  the  right  to  purchase  the 
land  at  a  certain  prloe,  the  agreement  was  binding  on  the  lesKor,  although 
there  was  no  obligation  upon  the  part  of  the  lessee  to  purchase,  the  other 
undertakings  of  the  lessee  being  a  sufficient  oonsideration. 

Ward  A  Dickson  for  appellant. 

O.  C.  Lockhart  for  appellee. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

On  the  17th  of  March,  1855,  W.  A.  Bacon,  the  appellant,  leased 
to  the  Covington  &  Lexington  Bailroad  Co.  8  acres  of  ground 
near  Paris,  Ky.,  for  the  term  of  ten  years. 

The  lessee  agreed  to  fence  off  the  ground  into  lots,  keep  it 
fenced  and  only  use  the  premises  for  cattle  lots;  also  to  pass  op 
its  oars  the  lessor  while  on  his  own  business  and  his  wife  anc^ 
children  during  the  continuance  of  the  lease. 
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It  further  agreed  that  Bacon  mi^^ht  put  a  pair  of  stock  scales 
t)n  the  ground  and  use  them,  and  would  charge  no  freight  for  the 
transportation  of  the  scales  over  its  road,  or  of  lumber  to  build 
«n  office  or  house  for  stockmen,  and  whatever  sawdust  was  trans- 
ported by  the  lessor  for  the  shipment  of  stock  from  Paris  was  to 
be  charged  half  freight. 

This  agreement  was  signed    by  both  parties  and   put  to  record 

In  the  clerk's  office  of  the  Bourbon  County  Court.  The  lessee  took 
possession  of  the  ground  and  complied  with  the  terms  of  the  con- 
tract. On  August  6,  1862,  the  lease  was  extended  so  as  to  run  for 
twenty-flve  years  from  the  expiration  of  the  first  lease,  or  until 
March  17,  1890,  and  was  altered  in  boundary  to  some  slight  ex- 
tent. It  was  also  again  stipulated  that  the  lessee,  then  the  Ken- 
tucky Central  Railroad  Co.,  should  keep  the  ground  fenced  and 
U^e  it  for  stock  lots,  and  give  Bacon  a  pass  for  himself  and 
family  over  the  railroad  when  traveling  on  his  own  business. 
There  was,  however,  addpd  to  the  lease  the  following  clause, 
•  and  out  of  it  grows  the  present  controverpy:  ''At  the  expiration 
of  this  lease,  or  upon  the  sale  of  said  property  by  said  Bacon,  or 
in  case  of  his  death,  the  said  company,  by  their  authorized 
agent,  shall  have  the  right  to  purchase  the  said  land  now  leased 
for  the  sum  of  $1Q0  per  acre,  payment  to  be  in  cash  at  the  time 
the  deed  is  made  and  the  land  taken  by  said  company.  If  after 
purchase  the  company  shall  decide  ro  discontinue  using  said  lots 
for  stock  purposes,  the  said  Bacon  or  his  heirs  shall  have  the 
refusal  to  repurchase  the  same  price  per  acre  for  the  land,  and 
to  pa3' for  all  improvements  that  may  be  put  on  said  land,  in- 
cluding the  fencing,  provided  they  agree  to  do  so  within  ninety 
days  after  the  same  shall  be  offered  to  them.*^ 

This  "extended''  lease  was  also  signed  by  both  parties  and 
put  to  record. 

Without  disagreement  of  any  substantial  character,  the  parties 
continued  under  this  contract— the  lessor  to  obtain  and  use  the 
passes,  the  half  rates  on  sawdust,  of  which  he  was  using  large 
quantities  in  the  monopoly  he  had  secured  of  ''bedding"  the 
cars  of  all  stock  shipped  from  Paris,  etc.,  and  the  lessee  to  use 
the  lot  only  for  cattle  lots,  keeping  the  same  fenced,  etc.,  until 
on  the  17th  of  March,  1890,  and  again  on  the  i8th  the  Kentucky 
Central  Railway  Co.  tendered  to  Bacon  the  sum  of  $3(X)  in  pay- 
ment for  the  ground  embraced  in  the  lease,  and  demanded  a  con- 
veyance thereof  under  the  terms  of  the  contract.  The  latter  re- 
fused to  convey,  and  shortly  filed  his  petition,  seeking  to  recover 
possession  of  the  land  and  damages  for  its  detention  and  use 
since  the  termination  of  the  lease.  The  company  defended  its 
hcilding  by  virtue  of  the  contract,  alleged  compliance  with  all  its 
terms,  which  was  denied  by  Bacon,  and  sought  to  compel  a  con- 
veyance. The  chancellor  decreed  specific  performance,  and  Ba- 
con appeals. 

He  contends  that  the  contract,  is  not  enforcible  because  the 
lessee  was  not  obliged,  at  the  expiration  of  the  lease,  to  perform 
the  contract  of  purchase.  The  lessor,  by  tendering  a  deed  to  the 
company,  could  not  have  obliged  it  to  pay  the  stipulated  price  of 
1300. 

To  put  the  contention  in  another  form,  the  contract,  in  so  far 
as  and  inasmuch  as  it  secures  to  the  company  a  mere    option    to 

furohase  the  ground,  is  void  for  want  of  mutuality' of  obligation, 
t  is  argued  that  as  both  are  not  bound,  neither  is  bound.  This 
doctrine,  it  is  insisted,  is  borne  out  by  the  case  of  Boucher  v. 
Vanbuskirk,  2  A.  K.  Mar.,  845,  decided  by  this  court  in  1820,  and 
followed  in    Barbour  v.  Pate,  2  T.  B.    Mon.,  8;  Jones   v.    Noble^ 
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Ac,  3  Bash,  697,  and  finally  in  a  pronounoed  and  conclusive  form 

in  Litz  V.  Ooosling,  A-c,  14  Ky.  Law  Bep.,  91. 

On  the  other  hand,  It  is  insisted   that  what  is   termed    by  the 

counsel  of  appellee  as  the  more  modern  doctrine  that  an  optional 

agreement   to  convey,  without  any  corresponding  agreement  to 

purchase  and  without  any  mutuality  of  remedy,  is  enforoible  in 

equity  if   made    upon   proper   consideration,  or   forms  part  of  a 

lease  or  other  contract  between  the  parties  that  may  be  the  true 

consideration  for  it,  is  authoritatively  settled  in  the  case  of  the 
Bank  of  Louisville  v.  Baumeister,  <&c.,  87  Ky.,  12,  and  cleary  put 
in  the  case  of  Hawralty  v.  Warren,  8  C.  E.  Green,  124  (90  Am. 
Dec.  618),  and  numerous  other  cases  cited. 

A  careful  examination  of  these  cases  will,  we  think,  failjto  dis- 
close any  conflict  betwf*en  them.  In  the  cases  relied  on  by  the 
appellant,  the  court  finding  in  emphatic  form  a  lack  of  mutuality 
of  obligation  and  remedy,  and  no  consideration  whatever  other- 
wise appearing,  held  this  feature  to  be  fatal  to  the  enforcement 
of  so  **one-sided^*  a  contract.  As  we  shall  see,  there  must  always 
be  mutuality  of  contract;  but  the  obligation  to  convey  need  not 
always  be  accompanied  by  an  obligation  to  purchase;  other  con- 
sideration may  make  the  contract  mutually  binding. 

In  the  Boucher- Vanbuskirk  case,  supra,  Vanbuskirk  let  to 
Boucher  50  acres  of  land,  adjoining  other  lauds  of  the  latter,  upon 
which  he  might  raise  a  houise  if  he  so  desired  and  might  clear 
the  land  "without  let  or  molestation  and  enjoy  the  privileges  of 
the  same,'*  and  thereunto  they  set  their  Lands  and  seals  "the  0th 
of  Feburary,  IHll, '^  and  then  followed  the  agreement  that  if 
Boucher  should  pay  to  Vanbuskirk  $2.50  per  acre  the  latter  obll- 

fated  himself  to  make  the  former  a  deed  in  fee  for  as  much  as 
e  should  pay,  etc.  The  court  announced  the  doctrine  that  "it 
is  well  settled  that  to  enable  either  party  to  compel  a  specific 
execution  the  contract  must  be  mutually  binding  on  each,''  and 
said  that  there  was  notliing  to  distinguish  the  case  from  "the 
naked  case  of  an  agreement  binding  on  one  party."  The  improve- 
ments mentioned,  if  any,  were  put  on  the  laud  by  Boucher,  and 
it  was  said  there  was  nothing  in  the  record  to  show  that  any 
-were  erected,  were  made  voluntarily.  He  was  not  bound  to 
«rect  any,  and  it  is  noticeable  that  Boucher  bound  himself  by  the 
contract  in  no  particular  whatever,  nor  was  there  any  considera- 
tion for  the  lease  which  could  form  the  basis  fur  the  option  to 
purchase.  So  in  the  cases  of  Barbour  v.  Pate  and  Jones  v. 
Noble,  dbc,  supra,  there  is  nothing  in  either  of  the  contracts,  the 
enforcement  of  which  was  denied,  distinguishing  them  from  the 
*'naked  case  of  an  agreement  binding  only  on  one  side,"  and 
there  was  no  consideration  to  uphold  the  contract  for  an  option. 
In  Litz  V.  Ooosling,  supra,  Ooosling  and  wife  agreed,  "in  con-, 
sideration  of  |1,  to  sell  and  convey  unto  £.  H.  Sudduth,  •  *  *' 
with  general  warranty  of  title,  *  *  *  all  the  coal  in,  upon  and 
anderlying  a  certain  tract  or  parcel  of  land,"  etc. 

The  court  refused  to  enforce  the  contract  because  of  a  lack  of 
mutuality  of  obligation,  but  said:  "If  the  contract  for  an  option 
to  purchase  real  estate  at  a  certain  price  within  a  certain  time 
be  based  upon  a  sufficient  consideration,  which  may  consist,  of 
course,  either  in  an  advantage  moving  to  the  one  party  nr  a  dis- 
advantage to  the  other,  then  it  Is  enforcible;  but  where  a  mere 
naked  option,  destitute  of  consideration,  is  given  to  one,  it  is  not 
enforoible,  because  there  is  no  mutuality  of  right  and  remedy." 

Turning  from  these  cases,  where  there  was  confessedly  no  sort 
of  consideration  to  uphold  the  contracts,  we  notice,  first,  the  case 
ofjThe  Bank  of  Louisville  v.  Baumeister,  &c.,  supra,  in   which 
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this  oonrt  said:  "It  Is  true,  as  argued,  'a  contract  must  be  mii* 
tual  and  one  party  can   not  be   bound  without   the  other.*    And 
that  does  not  mean  that  any  one  or  more  acts  to  be  done  by  one^ 
of  the  parties  must  necessarily  be,  simultaneously  with   the  con-^ 
sideration  paid  or  agreed  to  be  paid   by  tlie  other.    The  convey- 
ance of  the  lot  upon  demand   and  tender  of  the  agreed   price  by 
Spalding  was  obligatory  on  Mrs.  Bullitt,  if  at  all,  becnuse  it  was 
part  of  the  contract  of  lease,  which,  being  founded   upon  a  val- 
uable consideration,  was  valid  and  enforcible  a8  an  entirety.  •  •  ^^ 
We  perceive  no  reason  why  the  owner  of  unproductive  real  estate 
may  not,  as  part  of  a  contract  of  lease,  and   in  consideration  of 
rent  to  be  paid  by  his  lessee,  or  expense  to  be  incurred  in  making 
it  productive,  as  seems  to  be  this  case,  bind  himself   to  sell   it 
within  a  prescribed   period   at  a   stipulated   price  at  the  option 
of   the  lessee." 

The  same  principle  is  determined   in  Page  v.  Hughes,  2  B.  M.,. 
489. 

In  Hawralty  v.  Warren,  supra,  it  is  said:  '* These  immaterial  or 
optional  contracts  are  not  favored  in  equity  and  it  has  been  held, 
both  in  Great  Britain  and  this  country,  that  want  of  mutuality 
of  obligation  and  remedy  is  a  bar  to  specific  performance  (Law- 
rence V.  Bulter,  1  Schodles  and  L..  13;  Parknurst  v.  Van  Cort- 
landt,  1  Johns.  Chy.,  282:  7  Am.  Dec,  427),  etc.,  but  modern 
authorities  have  narrowed  this  doctrine  down  to  cases  in  which 
there  is  no  other  consideration.  And  it  is  now  well  settled  that 
an  optional  agreement  to  convey  or  renew  a  lease  without  any 
covenant  or  obligation  to  purchase  ur  accept,  and  without  any 
mutuality  of  remedy-,  will  be  enforced  in  equity  if  it  is  made 
upon  proper  consideration,  or  forms  part  of  a  lease  or  othei  con- 
tract between  the  parties  that  may  be  the  true  consideration 
for  it.''  (Hatton  v.  Gray,  2  Choice  Cas.,  chapter  164;  Backhouse 
V.  Crosby,  2  Eq.  Cas.,  abstract  82,  paragraph  44;  Backhouse  v. 
Mohnn,  3  Johns.,  434,  &c.) 

**In  this  case  the  agreement  was   executed   at  the   same  time 
with  the  lease,  and  was  part  of   the  same  transaction,  and  must, 
for  this  purpose,  be  treated  as  if  part  of  the  lease." 
In  re   Hunter,  1  Edw.,  chapter  1,  the  court  said:  **In   the  next 

Elftce  it  is  said  the  covenant  to  sell  is  not  mutual,  the  lessee  not 
eing  bound  to  purchase,  and  that,  as  this  is  a  •one-sided'  agree- 
ment, the  court  will  not  decree  a  specific  performance,"  but 
after  discussing  the  authorities  the  learned  vice  chancellor  con- 
cluded thus:  **The  court  may,  therefore,  in  a  proper  case,  where 
there  is  a  covenant  on  one  side  and  no  mutuality,  decree  a  per- 
formance. Besides,  in  a  case  like  the  present,  it  may  peculiarly 
proper.  The  rent  may  have  been  fixed  at  $50^)  as  an  inducement 
to  the  power  of  purchasing  the  property.     This  is  a  fair   infer- 

Bn  3e. ' ' 

^  ro  the  same  effect  are  the  cases  of  Davis  v.  Robert,  89  Ala., 
402  (18  Am.  St.  Rep..  126):  Hall  v.  Center,  40  Cal.,  63,  and  Suf- 
frain  v.  McDonald,  27  Ind.,  269.  In  the  last-named  case  the 
court  said:  *' Numerous  authorities  are  cited  upon  the  point  that 
a  mere  offer  to  sell  may  be  withdrawn  at  any  time  before  it  is 
accepted.  That  such  is  the  law  can  not  be  controverted.  But 
the  agreement  under  consideration  is  not  a  mere  naked  proposi- 
tion to  sell  the  lot,  nor  can  it  be  regarded  as  separate  and  dis- 
tinct from  the  lease  of  the  lot  and  the  consideration  stated  in  the 
agreement.  The  stipulations  on  the  one  side  to  lease  the  lot  for 
a  period  of  two  years,  with  the  right  of  the  lessees  within  that 
time  to  purchase  the  same  at  the  price  and  on  the  terms  stated 
in  the  agreement,  and  on  the  other  to  pay  the  rent  a^i^reed  upon 
and  to  erect   the  fence,  must  be  regarded  as  constituting  one  en* 
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tire  agreement,  each  particular  stipulation  forming  an  induce- 
ment thereto.  The  agreement  to  pay  the  rent  and  build  the 
fenoe  must  be  deemed  to  have  been  made  in  consideration  as 
well  for  the  privilege  of  becoming  the  purchasers  of  the  lot  as 
for  its  use.'* 

Mr.  Waterman,  in  his  work  on  Speoiflo  Performance  of  Con- 
tracts, 289,  lays  down  the  same  rule:  **The  mutuality  and  con- 
sideration.*' says  that  author,  "consist  in  the  fact  that  the  ven- 
dee has  done,  upon  the  promise  of  the  vendor,  what  the  latter 
required,  and  it  is  immaterial  that  it  was  done  without  entering 
into  a  previous  undertaking  to  do  it. 

In  the  case  under  consideration  the  company,  for  the  use  of  B 
acres  of  unimproved  ground  and  the  right  to  buy  it  at  the  end 
of  the  lease  for  $300,  agreed  to  pass,  or  furnish  to  the  appellant, 
free  travel  on  its  cars  for  himself  and  family,  haul  the  sawdust 
needed  by  him  in  bedding  the  oars  for  stock  at  half  price,  fence 
off  the  ground  into  subdivisions  for  cattle  lots,  and  keep  the 
same  fenced,  and,  what  was  by  no  means  an  unimportant  feature 
of  the  contract,  retain  and  use  the  premises  for  stock  lots.  We 
pay  this  latter  was  no  unimportant  part  of  the  consideration  be- 
cause we  gather  from  the  contract  referring  to  the  appellant's  use 
of  sawdust,  and  which  is  made  clear  from  the  proof,  that  the 
chief  point  in  view  with  Bacon  was  to  have  the  company  use  his 
grounds  as  its  stock  lots  and  thus  secure  the  right  to  ''bed'*  the 
cars,  the  average  yearly  profit  from  which  business,  continued 
throughout  the  whole  of  th«  lease,  was  from  $600  to  $800.  We  can 
not  say  that  the  consideration  furnished  by  the  lessee  was  solely 
for  the  use  of  the  ground.  We  must  conclude  that  each  and 
every  stipulation  on  the  part  of  one  of  the  contracting  parties  is 
supported  by  and  induced  by  each  and  every  stipulation  on  the 
part  of  the  other.  We  may  read  the  contract  as  if  by  it  the  lessee 
agreed  to  perform  the  stipulations  required  of  him,  provided  or 
on  condition  that  he  thus  secured,  by  purchase,  for  a  valuable 
consideration,  the  right  or  option  to  buy,  and  when  the  contract 
is  so  considered  we  find  no  authority  in  this  State  or  elsewhere 
which  induces  us  to  sacrifice  the  equity  of  enforcing  the  agree- 
ment to  the  somewhat,  ambiguous  though  euphoniscic  doctrine 
of  **mutuality  and  reciprocity  of  obligation.'* 

On  the  issues  of  fact  presented  we  think  the  lessee  furnished 
and  the  lessor  received  in  every  substantial  particular  the  service 
undertaken  to  be  furnished  under  the  contract.  The  benefits 
accepted  by  the  lessor  under  the  agreement  were  received 
throughout  a  period  of  some  thirty-five  years,  and  he  will  not  now 
be  heard  to  say  **my  passes  were  in  an  unsatisfactory  form;  T 
paid  full  freight  for  my  sawdust,  and  was  put  to  the  slight  iuron- 
venience  of  waiting  a  few  days  for  the  rebate;  I  got  passes  only 
over  the  road  as  it  was  constructed  when  the  contracts  were  made, 
and  was  not  allowed  to  ride  free  over  other  lines  of  th«  company 
in  the  various  States  of  the  Union  where  the  road  had  eventually 
been  extended;  I  accepted  the  benefits  secured  under  the  con- 
tract, but  it  now  occurs  to  ine  that  this  lease  and  option  was  a 
personal  contract  and  not  transferable,  and  I  ought  not  to  have 
accepted,  and  had  no  legal  right  to  accept,  the  service  from  any 
save  the  original  lessee.*' 

These  considerations  were  properly  dismissed  by  the  chancellor 
as.  sufficient  to  prevent  an  enforcement  of  the  contract. 

Tiie  judgment  is,  therefore,  affirmed. 

vol.  l&— 6 
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HENDERSON.  BELT  R.  R.  CO.  v.  DECHAMP,  &c. 

.  Same  V.  SCHLiAMP. 

1.  A  city  ordinance  granting  to  a  railroad  company  the  right  to  the  use  of 
the  streets  of  the  city  for  >be'  cbnBtruotlon  and  operation  of  its  road,  and 
providing  that  the  coinpdny  *'wi11  pay  to  any  property  owner  all  daniaffes 
that  may  be  recovered  by  such  property  owner,  either  against  said  railroad 
company  or  against  the.nlt>y,  »on. account  of  the  construction,  location  or 
operation  of  said  road,:  or  .by  rva^pn  of.  the  filling,  excavating  or  gradins 
prescribed  hereto,  and  said  company  shall  indemnify  and  save  iiarmless  said 
city  from  any  liability  direcfi  or  remote,"  id  lO  be  regarded  as  a  contract, 
binding  the  company  to  pay  oiily  snob'  damages  as  were  recoverable  by  the 
law  then  in  force,  the  purpose  nf  the  contract  being  to  indemnify  the  o!ty 
and  not  to  make  the  company  liable  for  remote,  contingent  or  speculative 
damnses. 

8.  RHilroads— Injury  to  abnttinK  property— For  an  Injury  to  his  private 
rights  the  owner  of  an  abutting  lot  may  recover  compensation  from  a  rail- 
road oo«Dpany,  notwithstanding  the  grant  of  the  right  of  occupancy  by  the 
municipal  authorities. 

3.  ^asn«-<Mea8ure  of  damages— In  this  action  asrainst  a  railroad  company 
to  j-eoover  damages  for  injury  to  abutting  property  resulting  from  the  coD' 
fltruclion  and  operation  of  a  railroad  along  the  streets  of  a  city,  the  court 
properly  instructed  the  jury  to  find  for  plaintiffs  if  they  belinve  from  the 
evidence  that  the  ahuttins  property  had  been  dam.nged  by  reason  of  the  cut 
nuid'e  by  the  company,  or  from  the  falling  of  soot  and  cinders  upon  the  prop- 
erty, or  from  smoke  entering  the  house,  or  from  the  vibrations  or  conous- 
sions  of  the  running  trains,  but  for  a  diminution  of  the  value  of  the  property, 
if  any,  caused  liy  or  resulting  from  a  mere  dislike  of  residing  near  a  railroad 
or  from  smoke,  cinders  and  soot  as  would  fall  on  the  property  by  rfason  of 
currents  of  wind,  they  were  to  allow  no  damage. 

(Filed  January  «,  1894.) 

Yeaman  &  Lockett  and  H.  F.  Turner  for  appellant. 

J.  F.  Clay  and  S.  B.  &  R.  D.  Vance  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  city  of  Henderson,  by  an  ordinance  of  its  common  council 
submitted  a   proposition    to  the    appellant,  the    Henderson    Belt 
Railroad    Comnany.  embracing   the   terms  and   conditions   upon 
wbici)  the   company  might   construct  and  operate   its  railway  on 
certain  streets  of  the  city. 

The  company  accepted  the  conditions  and  constructed  its  road. 
The  track  was  to  be  constructed  on  a  grade  fixed  by  the  council. 
The  ties  were  not  to  be  elevated  above  the  surface  of  the  street, 
and  the  whole  was  to  be  so  maintained  and  operated  as  not  to 
obstruct  travel.  Many  matters  of  detail  regulating  the  manner 
of  making  the  fills  and  cuts,  and  providing  for  easy  crossings, 
etc.,  are  set  forth  in  the  ordinance,  all  looking  to  the  protection 
and  safety  of  the  public.  The  meaning  of  section  3  of  this  ordi- 
nance or  proposition  is  thH  subject  of  Inquiry  on  these  appeals, 
and  this  section  is  as  follows:  **Said  company-  shall  pay  to  any 
person  or   property  owner  any  and   all  damages    such   person  or 

property  owner  may  sustain  by  reason  of  the  construction,  loca- 
tion or  operation  of  said  track  or  railroad,  or  by  reason  of  the 
filling,  grading  and  excavating  of  the  work  as  prescribed  or  re- 
quired herein:  and  said  company  will  pay  to  any  person  or  prop- 
erty owner   any  and  all  damage  that   may  be  recovered    by  such 
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person  or  property  .qwiier,  eithef  Itgainst  ittid  railroad  company 
^r  against  tt>e  city  of  Henderson,  on  accoUht  of  the  construction, 
location  or  operation  of  said  tottd  or  tradk,  or  by  reason  of  the 
filling,  excavating  o>r  grading  pjrescrlbed  dr  required  herein,  and 
said  company  shall  indemnify  find  save  harmless  said  eity  from 
any  liability,  direct  or  remote,  it  mar  Incur  by  granting  the 
right  of  way  as  herein  specified,  or  by  the  construction  or  opera- 
tion of  said  track.  Engines  or  trains  of  cars  shall  not  stand  or 
remain  on  any  of  the  tracks  id  any  of  the  streets  or  alleys,  ex- 
cept Towles  street,*'  etc. 

Tlte  appellees,  Dechamp,  <StC.,  own  and  occupy  as  a  residence  a 
lot  of  ground  fronting  on  Elm  street  and  aligning  on  Audubon 
street  for  some  165  feet.  Along  the  latter  street  the  appellant's 
road  runs.  The  appellee,  Sohlamp,  owns  a  lot  of  ground  on  Al- 
vasia  and  Vine  streets,  and  on  Vine  and  Alves  street,  the  road 
running  along  Vine. 

It  is  the  contention  of  counsel  for  the  appellees  that  the  ele- 
ments going  to  make  up  the  damages  ordinarily  recoverable  from 
lailroads  by  reason  of  their  lawful  occupation  and  use  of  a  street 
are  enlarged  in  the  present  instance  by  virtue  of  the  provisions 
•of  section  3  of  the  ordinance;  and  that,  in  addition  to  a  recovery 
tor  proximate  and  direct  damages,  the  ordinance  or  contract 
under  which  the  company  entered  upon  the  street  authorizes  the 
recovery  of  all  damages  and  never  includes  incidental  and  re- 
mote injuries.  It  is  contended  that  the  instructions  to  the  jury 
authorized  a  recovery  for  injuries  excluded  by  the  general  rules 
of  law  applicable  to  such  cases.  If  so,  the  judgment  should  be 
reversed,  Skt  it  seems  to  us  clear  that  the  purpose  of  the  council 
was  to  indemnify  the  city  against  all  claims  for  damages  arising 
out  of  the  construction  of  the  work — to  save  it  harmless  from 
every  liability  without  regard  to  the  nature  or  origin  of  it.  The 
point  in  view  was  safety  to  the  oitj',  and  not  the  varied  and  dif- 
fering causes  ^f  action  that  might  accrue  to  the  individuals. 
These  were  wisely  left  to  the  control  of  general  laws.  The  con- 
tention of  counsel  would  involve  the  opening  up  of  entirely  new 
sources  of  litigation,  establish  new  causes  of  action  and  authorize 
«  recovery  for  merely  speculative  and  remote  damages.  This 
phase  of  the  case  was  carefully  considered  by  the  Superior  Court, 
Bnd  the  learned  judge  delivering  the  opinion  aptly  said:  **Con- 
oeding  to  the  person  or  property  owner,  who  is  injured  by  the 
■construction  and  operation  of  the  road,  the  right  to  rely  upon  the 
oontract,  when  the  whole  contract  and  the  parties  to  it  are  con- 
sidered, its  purpose  and  meaning  is  plain.  The  city  council  was 
exercising  a  power  granted  to  it— a  power  which  should  always 
be  exercised  with  caution,  and  never  abused.  The  grading  of 
the  street  for  the  roadbed  was  to  he  made  in  accordance  with 
the  council's  direction,  and  the  evident  purpose  was  to  secure  ttie 
oity  against  damages  occurring  to  individuals  by  any  Improper 
exercise  of  its  power.  The  members  of  the  council  were  the 
guardians  of  the  city.  The  interests  of  the  city  and  its  people 
were,  in  a  great  measure,  in  their  keeping;  and  we  concede  to 
them  the  right,  and  recognize  it  as  their  duty,  in  granting  such 
privileges  as  are  granted  here,  to  guard  the  interest  of  the  citi- 
zen. But  certainly  it  was  no  part  of  their  duty  to  alter  the 
established  rules  oi  law,  and  we  can  not  assume  that  it  was  their 
Intention  to  create  right  in  citizens  and  property  owners,  and  in- 
erease  the  liability  of  the  company  to  which  they  were  granting 
«  right  beyond  that  which  the  law  imposed.'* 

We  concur  in  this  construction;  nevertheless,  the  railroad  com- 
pany, neither  with  the  consent  nor  the  acquiescence  of  the  coun- 
eil,  nor  in  pursuance  even  of  its  direction,  could  so  construct  its 
roadbed  or  fix  its  grade  as  to  destroy  the  property  of  the  citizen 
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or  materially  affect  its  valuer    Such  damages  as  were  the  direet- 
and   proximate  result  of  the  excavations  complained  of,  and  or 
the  falling. Boot  and  cinders   u^on  the   property,  are  recoverHble> 
upon    well-reoognlzed   principles,  and  do   not  depend   upon  con- 
tract.    In  the  first-named  case  the  jqry  were  told  to  find  for  the 
appellees  if   they  believed  from'  the  evidence   that  the   abutting- 
property    had   bpen  damaged   by  reason  of   the  cut  made   by  the 
company,  or  from  the  falling  of  soot  and  cinders  upon  the   prop- 
erty, or  from   smoke  entering   the  house,  or  from   the   vibrations- 
or  concussions  of  the  running  trains;  but  for  a  diminution  of  the 
value  of  the  property,  if  any,  caused  by  or  resulting  from  a  mere- 
dislike  of  residing  near  a  railroad,  or  smoke,  cinders  and  soot  as 
would  fall  on  the  property   by    reason  of  currents  of   wind,  they 
were  told  to  allow  no  damage.    If  ttie  smoke  or  cinders  would  not 
fall  on  the  .property  except   by  the   force  of   the  wind,  the   Jury 

were  told  that  such  damage  was   necessarily   unavoidable  in  tho 
opeartion  of  railroads,  and  for  which  the  law  allows  no  recovery. 

In  the  second-named  case  the  Jury  were  told  to  find  for  the 
appellee,  Schlamp,  if  his  property  had  been  rendered  perma- 
nently less  valuable  by  reason  of  being  less  accessible  because  of 
the  fills  and  excavations  made  in  front  on  the  streets,  and  that 
for  a  diminution  in  value,  if  any,  caused  by  a  mere  dislike  of 
residing  near  a  railroad,  they  were  to  allow  no  damages. 

The  damage  recoverable  under  these  instructions  was  the 
direct  and  proximate  result  of  the  appellant's  wrongdoing,  and 
the  act  was  not  rendered  less  hurtful  to  the  appellees  if  author- 
ized by  the  council.  Ttie  municipal  authorities  could  not  transfer 
rights  which  the  munici\)ality  did  not  possess,  and  the  easement 
of  access  and  immunity  from  falfins:  soot  and  smoke  directly 
from  the  engines  of  the 'company  were  private  rights,  entirely 
distinct  from  those  of  the  public,  and  did  not  pass  under  the 
grant  of  the  council,  and  for  an  injury  to  his  private  rights  the 
owner  of  an  abutting  lot  may  recover  compensation  from  a  rail- 
road company,  notwithstanding  the  grant  of  the  right  of  occu- 
pancv  bv  the  municipal  authorities.  (Elliott  on  Roads  and 
Streets,  532;  E.    L    &  B.  S.  R.  R.  Co.    v.    Combs,  10  Bush,   882.) 

The  instructions  are  substantially  correct  and  the  proof  of  the 
damages  explicit. 

The  Judgments  are  affirmed. 


RISNER  V.  COMMONWEALTH. 

(Filfid  May  10,  1891.) 

Selection  of  jury— Id  a  county  where  tho  jury  law,  approved  May  82,  1808^ 
required  that  the  Jury  commiFsioners  should  place  in  the  wheel  or  drum  two 
hundred  name?  from  which  the  juries  should  he  drawn,  an  order  of  oourt 
directing  them  to  put  in  only  fifty  names  was  illegal,  and  a  party  convioted 
by  a  jury  thus  chosen  is  granted  a  new  trial. 

Augustus  Arnett  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Magoffin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 
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•Barouel  Bisner  and  Leander  Bisner  were  Jointly  indicted  for 
murder,  and  each  oonTicted  of  manslaughter,  though  the  latter 
-^Dly  appeals. 

Toe  only  ground  for  reversal  that  we  will  consider,  or  that,  in 
onr  opinion,  is  sufficient  to  authorise  reversal,  is  failure  of  the 
lower  court  to  obtain  the  Jury  by  whom  they  were  tried  in  the 
tn6de  prescribed  by  "an  act  concerning  Juries,*'  which  was  ap- 
proved May  28,  181)3. 

<  Tbe  transcript  in  this  case  is  made  out  so  unskillfully  that 
we  have  bad  some  difficulty  in  ascertaining  precisely  when  and  in 
what  succession  the  various  orders  on  thu  subject  were  made  by 
the  lower  court,  for  some  of  them  are  not  ev^  dated ;  and  to  in- 
*orease  the  confusion  the  original  transcript  did  not  contain  all 
the  orders,  the  omitted  portion  having  been  added  since  it  was 
filed  here. 

It,  however,  appears  that  January  29,  1A94,  being  first  day  of 
the  term  of  court,  the  following  order  was  made:  ''It  appearing 
to  the  satisfaction  of  the  court  that  the  grand  and  petit  Jurors 
selected  and  dra^n  by  tbe  Jury  commissioners  appointed  at  the 
October  term,  1898,  of  this  court,  and  summ.oned  by  the  sheriff 
as  grand  and  petit  Jurors  for  the  present  terxr.  of  this  court,  were 
not  selected  and  summoned  as  required  by  law.  It  is,  therefore, 
ordered  that  all  said  jurors,  grand  and  petit,  be  discharged  as 
such  for  the  present  term  of  this  court/' 

On  the  same  day,  .Tanuary  29,  an  order  was  made  appointing 
three  Jury  commissioners  for  the  period  of  one  year  from  that 
date,  who  were  directed  to  draw  twenty  names  for  grand  Jurors 
and  thirty  names  for  petit  Jurors  at  that  term  of  court.  And  the 
commissioners  on  that  day  delivered  to  the  Judge  in  open  court 
the  jury  lists,  under  seal,  for  that  term,  which  were  then  deliv- 
ered to  the  sheriff,  who  was  directed  to  summon  tbe  persons 
named  to  appear  on  the  third  day  of  the  term  of  court  to  serve 
as  grand  and  petit  Jurors.  On  the  5th  day  of  the  term,  being 
February  2,  1894,  was  made  the  following  order:  **  All  the  names 
in  the  drum  or  jury  wheel  being  drawn  by  the  judge  of  court, 
and  the  jury  not  being  completed,  it  Is  ordered  that  the  jury 
commissioners  reconvene  for  the  purpose  of  selecting  other 
Jurors.'' 

Following  that  order  is  a  recital  that  "said  commissioners, 
«fter  fieleoting  one  hundred  names  and  placinu:  them  in  the  jury 
wheel,  returned  same  into  court  and  delivered  the  same  to  the 
Judge,  who  drew  from  said  wheel  one  hundred  names,  as  required 
by  law,  to  serve  as  jurors  at  this  term,  and  the  clerk  is  ordered 
to  certify  said  list  to  the  sheriff,  who  is  directed  to  summon  each 
and  ail  of  said  one  hundred  jurors." 

In  another  part  of  the  transcript,  however,  it  is  recited  that 
***said  commissioners  delivered,  in  open  court,  to  the  ju<lge,  tlie 
tirum  or  wheel  case  containing  the  two  hundred  names  and  the 
key  and  slips  not  used.  Thereupon  the  court  drew  from  said 
drum  or  wheel  case  one  hundred  names,  one  at  a  time,  and  re- 
corded each  name  upon  a  sheet  of  paper  in  the  order  which  they 
were  drawn,  and  certified  the  same  and  delivi^red  the  list  to  the 
sheriff,  who  was  directed  to  summon  all  whose  names  were  on 
tbe  list,  which  he  did;  and  out  of  said  list,  as  drawn  and  sum- 
moned, the  jury  was  completed." 

By  section  1  of  the  existing  statute  on  the  subject  the  circuit 
Judge  of  each  county  was  required  at  the  first  regular  term  of 
tsircuit  court  therein  after  the  act  took  effect,  and  annually  there- 
after, to  appoint  three  proper  persons  as  jury  commissioners  for 
t>De  year.  And  the  process  by  which  they  were  required  to  ob- 
tain the  necessary  number  of  jurors  is  to  take  the  last  returned 
4kS8e88or's  book  for   the  county  and   from  it  carefully  select  from 
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Intelligent,  sober,  discreet  and  impartial  citizens,  bonsekeepers* 
in  different  portions  of  tiie  county,  a. number  of  persons  corres- 
ponding to  population  thereof,  the  number  required  for  Magoffin, 
county  where  appellant  was  .  tried  being  not  less  than  two  h.un- 
dred,  each  name  so  selected  to  be  written  on  a  slip  of  paper,  and« 
the  slips  deposited  in  a  working  drum  or  wheel  case,  from  whicl^ 
is  to  be  drawn  a  sufficient  number  of  names  to  procure  twenty 
persons  qualified  to  act  as  grand  jurors  and  thirty  persons  to  act- 
as  petit  jurors,  each  list  to  be  recorded  on  paper  and  placed  in  a. 
sealed  envelope  directed  to  the  judge  of  the  circuit  court,  and 
constitute  the  grand  and  petit  jurors  for  the  ensuing  term  of 
court.  When  the  liatfi  have  been  thus  completed  it  is  the  duty  of 
the  commissioners  to  lock  the  drum  or  wheel  case  containing 
the  remaining  names  and  deliver  it  to  the  judge  of  court.  who> 
shall  then  place  it  and  the  sealed  envelope  in  custody  of  the^ 
clerk. 

Section  2  provides  that  if  at  any  time  it  becomes,  apparent  to  tbe- 
judge  the  names  in  the  drum  or  wheel  case  will  be  exhausted  be- 
fore the  next  annualBoleption  of  commissioner^*,  he,  by  an  order 
entered  of  record,  h\\^\1  reconvene  the  comniigsioners,  who  shall, 
select  and  place  in  said  drum  or  wheel  case  the  number  of 
names  of  qualified  grand  and  petit  jurors  stated  in  the  order  of 
the  court  reconvening  them. 

Section  3  provides  that  at  each  term  within  one  year  after  com- 
mencement of  that  at  which  thA  commissioners  were  Appointed 
the  judge  of  the  court  shall  draw  from  said  drum  or  W^eel  case- 
the  names  of  twenty  qualified  grand  jurors  and  thirty  petit 
jurors,  and  shall  place  the  lists  in  separate  sealed  envelopes,  from 
which  the  next  grand  and  petit  jurors  are  to  be  drawn.  Thought 
it  does  not  appear  in  what  respect  the  jurors  were  selected  and 
drawn  illegally  at  the  October  term,  1893,  we  suppose  it  was  be- 
cause done  in  pursuance  of  the  General  Statutes,  which  were  re- 
pealed by  the  statute  of  May,  1898.  But  whatever  may  have  been- 
the  ground  for  the  order  of  court  discharging  them,  which,  it 
must  be  presumed,  was  properly  made,  the  alternative  was  pre- 
sented to  either  supply  their  places  or  dispense  altogether  with- 
both  grand  and  petit  jurors  for  that  term  of  court.  And  though 
such  condition  as  resulted  from  that  order  is  not  in  expresa 
terms  of  the  existing  statute  provided  for,  we  think  it  was  in 
the  power  of  the  court  to  then  proceed  to  obtain  erand  and  petit 
jurors  in  the  mode  prescribed  by  the  statute,  and  to  that  end  ap* 
point  jury  commissioners,  which  seems  not  to  have  been  done  aa 
required  at  the  October  term,  1893.  But  the  jur3'  commissioners, 
were  not  directed  by  the  court,  as  the  staute  prescribes,  to  place* 
in  the  drum  or  wheel  case  the  names  of  two  hundred  persona 
qualified  for  jurors  from  which  to  draw  and  return  to  court 
twenty  errand  and  thirty  petit  jurors.  But  instead  they,  under- 
order  of~  court,  selected  and  put  in  the  drawer  or  wheel  case 
only  fifty  names  altogether,  and  from  that  list  the  requisite  num- 
ber of  grand  and  petit  jurors  was  obtained.  And  it  was  only  aftec 
the  list  of  twenty  petit  jurors  thus  obtained  was  exhausted  ia 
the  effort  to  take  up  the  jury  to  try  appellant,  which  was  only  par- 
tially successful,  that  the  jury  commissioners,  being  reconvened*, 
were  directed  to,  and  did,  place  in  the  drum  or  wheel  case  names, 
of  two  hundred  persons  as  required,  from  which  number  the  trial 
jury  was  completed. 

The  effect  of  the  first  order  was  to  give  the  jury  commissioners 
more  dangerous  power  and  wider  discretion  in  the  matter  of  ob- 
taining jurors  than  is  authorized  by  either  the  evident  policy  op- 
plain  language  of  the  statute.  And  while  it  is  not  made  to  di- 
rectly or  certainly  appear  appellant  was  thereby  substantially 
prejudiced,  still  he  had  the  right  to  insist  upon  being  tried  by  only- 
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a  Jury  obtained  acoordinff  to  the  statute  which  wan  passed  for  th& 
purpose  of  securing  fair  and  impartial  jurors.  And  tb  more  ef- 
fectually accomplish  that  end,  the  names  of  at  least  two  hundred 
persons  are  required  in  a  county  of   the  population  of  Magoffin, 

to  be  selected  and  placed  by  the  commissioners  in  the  drum  or 
wheel  cane,  and  thence  blindly  drawn  by  them  or  the  judge  of 
court*  as  the  case  might  be. 

Indeed  that  particular  provision  can  not  be  disregarded  in  any 
substantial  particular  without  defeating  one  of  the  principal  pur- 
poses of  the  statute. 

It  seems  to  us  that  eri'or  of  the  court  imperatively  requires  it> 
and  the  judgment  is,  therefore,  reversed  for  new  trial. 


McGUIRE,  &c.  V.  KIRK,  &c. 
(Filed  May  12,  1894— Not  to  be  reported.) 

1.  Patents— Under  lefiislatlve  ant  of  18d6  oounty  oourts  bad  authority  to 
dispose  of  vacanc  lands  lylniz  in  the  respective  oounties. 

2.  Curative  stattifes— A  patent  having  been  issued  for  land  under  author- 
ity from  a  oounty  oourt,  under  tho  act  of  1886,  for  land  lying  without  the 
limits  of  the  county,  can  not,  by  a  subsequent  legislative  act,  be  made 
effeotnal  as  to  patents  for  lands  entered,  surveyed  and  patented  in  another 
county. 

8.  void  patents— Although  the  description  of  land  embraced  in  a  patent 
In  this  case  is  lnde6nlte,  yet  It  is  not  so  indefinite  as  to  render  the  patent 
void. 

Stewart  &  Stewart  for  appellants. 

Thomas  H.  Mines,  Wm.  H.  Holt  and  R.  C.  Burns  for  appellees. 

Appeal  from  Martin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelri&rg. 

The  appellees,  claiming  to  own  some  8,(100  acres  of  land  on 
Wolfe  creek,  in  Martin  county.  Ky.,  sued  Collinsworth  and  others 
for  having  wrongfully  entered  on  their  land  and  cut  and  removed 
timber  therefrom. 

The  latter  leaving  the  derivation  of  appellants*  title  virtually 
unassailed,  justified  their  entry  under  Wm.  McOuire,  the  ancestor 
of  the  appellants,  and  the  question  to  be  determined  is,  who  has 
the  superior  title  to  the  lands  in  controversy? 

The  appellees,  for  title,  look  to  a  patent  from  the  Common- 
wealth which  Issued  to  Wm.  Troy  on  May  2K,  1866,  for  6,820  acres, 
and  the  appellants  claim  under  a  patent  to  McGuirefor  180 acres, 
dated  July  7,  1847,  and  a  survey'  of  1,400  acres,  less  600  acres  ex- 
cluded, made  October.  8,  1860,  and  carried  into  grant  November 
19,  1861.  The  McOuire  patents  were  each  based  on  Floyd  county 
warrants.  The  court  adjudged  that,  so  far  as  the  patent  for  189 
acres  ombraced  land  in  either  Johnson  or  Lawrence  counties,  it 
was  void  and  conferred  no  title  on  the  pantentee,  McOuire,  and  of 
the  correctness  of  this  ooncluKion  there  can  be  no  question. 

By  an  act  of  the  general  assembly,  February  28,  1835  (Statute 
Laws,  volume  3.  page  886),  all  the  vacant  lands  in  the  oountiea 
east  and  north  of  the  Tennessee  river  were  vested  in  the  respect- 
ive county  courts,  to  be  disposed  of  for  certain  purposes,  and  of 
this  statute  this  court,  in  Hart  v.  Rogers,  9  B.  M..  419,  said: 
••Whether  we  regard  the  letter  or  the  general  scope  and  object 
of  these  statutes,  the  rights  and   power  conferred   by  them  upon 
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the  several  county  courts  and  these  officers  are  strictly  local  and 
territorials  and  that  under  these  statutes  no  right  can  be  derived 
either  from  a  county  court  or  a  county  treasurer,  to  li^nd  not  lying 
within  their  own  county.  The  attempt,  therefore,  to  locate  land 
in  another  county  than  in  Floyd  under  the  Floyd  county  warrant 
was  inoperative  for  any  purpose,  and  the  act  of  legislature  in 
1861,  purporting  to  legalize  this  Hurvey  of  McOuire,  was  ineffect- 
ual in  so  far  as  it  sought  to  transfer  land  entered,  surveyed  and 
patented,  as  in  Floyd  county,  to  the  credit  of  any  other  county. 

It  was  further  foun<l  by  the  court  that  no  part  of  the  K400  acre 
tract  was  located  in  Lawrence  county  as  was  contended  by  the 
appellees,  and,  therefore,  adjudged  the  appellants  to  be  the  own- 
ers of  that  tract,  and  that,  therefore,  so  far  as  the  Troy  patent 
conflicted  with  the  patent  of  November  19,  1861,  it  was  void. 

The  court  dissolved  the  injunction  so  far  as  soutrht  to  affect 
the  lands  of  the  139  acres  embraced  within  the  limits  of  Floyd 
county,  and  so  far  as  it  affected  the  1,400-acre  tract,  and  perpet- 
uated it  as  to  the  balance  of  the  lands  in  controversy. 

The  chief  contention  of  the  appellants  is  that  this  judgment 
should  be  reversed  because  it  is  indefinite,  and  we  may  admit  it 
to  be  so,  as  it  does  not  adjudge  Avhat  part  of  the  189-acre  patent 
was  located  in  Lawrerca  county. 

The  judgment,  however,  does  not  dippose  of  the  case,  and  in 
fact  an  order  of  survey  has  been  directed  for  tlie  purpose  of 
ascertaining  accurately  the  facts  in  the  particular  mentioned. 
The  principle  determined  by  the  court  was  correct,  and  the  de- 
tails are  left  for  further  proof.  To  such  extent  as  the  189-acre 
tract  may  be  found  in  Fioj'd  county,  or  what  was  Floyd  at  the 
date  of  the  survey,  then  the  appellants  succeeded  as  to  it,  and  on 
final  hearing  the  court  can  determine  the  question  of  costs. 
The  proof  is  conflicting  as  to  the  possibility  of  running  out  the 
l,400*acre  patent,  but  the  court  upheld  it  1o  known  objects,  clos- 
ing the  survey  by  a  line  from  the  beginning  of  the  last  call  to 
the  mouth  erf  Panther  Fork  of  Wolfe  creek.  We  do  not  think  it 
80  indefinite  as  to  the  exclusions  and  exterior  boundary  as  to 
render  it  void. 

On  both  the  original  and  cross  appeal  the  judgment  is  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


PERRY  &  MINOR  v.  PERRY. 

(Filed  May    16,  1894.) 

1.  Parties  to  actions— According  to  the  common-law  rule,  where  an  obll- 
KBtion  was  executed  to  several  obllfiees.  and  one  died,  the  right  of  actloo 
passed  to  the  siirylvor,  and  he  alone  could  sue;  but  under  the  Code  of  Prao- 
tioe  the  personal  representative  of  the  deceased  obligee  is  a  necessary  party, 
«ither  as  plaintiff  or  defendant.  And  the  fact  that  the  surviving  obligee  is 
flole  devisee  under  the  will  of  the  deceased  obligee  does  not  affect  the  ques- 
tion, as  the  personal  property  of  the  testator  passes  to  his  personal  repre> 
tentative  to  pay  his  debts  and  costs  of  administration,  and  after  that  to  be 
paid  over  to  the  devisee. 
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9.  Same— Bemumr— Tha  defect  on  aooonnt  of  the  failure  to  make  the  per- 
•onal  represeDtatiTe  of  the  deceased  obligee  a  party  can  be  reaebed  eitfaer  by 
«peola]  or  iceneral  demurrer. 

8.  ETidenoe  as  to  traosaotion  with  deoedent— One  of  the  defeodaDts  Vfhu 
not  competent  to  testify  as  to  transactions  and  oonTersations  with  the  de- 
ceased obligee,  as  none  of  the  transactions  or  conversations  were  had  in 
plaintiff's  presence,  and  she  never  testified  concerning  them. 

Lintlsay  A  Botts  for  appellants. 

Wm.  Carroll  for  appellee. 

Appeal  from  Owen  Circuit  Court. 
Opinion  of  the  oourt  by  Judge  Barbour. 

This  action  was  brought  by  Lucy  Perry  upon  a  note  executed 
by  the  appellants  to  Oreen  and  Lucy  Perry.  The  petition  alleges 
that  Green  Perry  had  died,  leaving  a  will  by  which  he  devised 
all  bis  estate  to  the  plaintiff,  Lucy  Perry.  To  this  petition  a 
special  demurrer  assigning  a  defect  of  parties  and  also  a  general 
<iemurrer  were  filed,  both  of  which  were  overruled. 

The  contention  is  that  the  plaintiff  could  not  maintain  the  ac- 
tion in  her  own  name;  that  the  personal  representative  of  Oreen 
Perry  was  a  necessary  party. 

It  is  clear  that  if  both  obligees  were  alive  the  action  could  not 
be  maintained  by  one.  But,  according  to  the  common-law  rule, 
where  an  obligation  was  executed  to  several  obligees,  and  one 
^ied,  the  right  of  action  ** passed  to  the  sursrivor,  and  he  alone 
-could  sue;  tho  personal  representative  of  the  deceased  obligee 
was  not  a  necessary  or  proper  party.  ^'  (Hardin,  488;  1  Bibb.,  462; 
Litt.  Sel.  Cases,  492.) 

This  rule,  however,  has  been  changed  by  the  Code,  which  pro- 
vides that  everj-  action  must  be  prosecuted  in  the  name  of  the 
Peal  party  in  interest,  except  in  certain  cases,  none  of  which 
apply  here;  and  further,  that  all  persons  having  an  interest  in 
the  subject  of  an  action  and  in  obtaining  the  relief  demanded 
may  be  Joined  as  plaintitTs  (Code,  sections  18.  22);  and  still  fur- 
ther, that  parties  who  are  united  in  interest  must  be  joined  as 
Jilaintififs  or  defendants;  but  if  the  consent  of  one  who  should  be 
oined  as  plaintiff  can  not  be  obtained,  he  may  be  made  defend- 
ant, etc.  (section  24). 

That  Green  Perry's  personal  representative  is  a  real  party  in 
Interest — as  much  so  as  Susan  Perry— we  think  can  not  be  de- 
nied. The  will  of  Green  Perry  can  not  affect  the  question. 
Under  this  will  his  personal  estate  passed  to  his  personal  repre- 
«entative— first,  to  pay  his  debts,  and  after  the  payment  of  his 
debts  and  costs  of  administration  to  be  paid  over  to  the  devisee. 

It  is  argued  that  a  payment  to  Lucy  Perry  would  have  been  a 
good  payment.  Why,  then,  would  not  a  payment  to  Green 
Perry's  personal  representative  be  a  good  paymert?  Can  there 
be  any  question  but  what  if  Lucy  Perry  had  refused  to  sue  upon 
the  note.  Green  Perry's  personal  representative  would  have  had 
the  right  to  sue,  making,  of  course,  Lucy  Perry  a  defendant?  We 
think  not. 

We  are  of  opinion  that  Lucy  Perry  can  not  maintain  the  action 
in  her  own  name,  and  the  court  should  have  sustained  the  de- 
murrers. Either  the  special  or  the  general  demurrer  reached  the 
question. 

In  view  of  another  trial  we  will  say  that  the  court  properly 
sustained  the  exceptions  to  E.  B.  Perry's  depositions.  He  was 
a  party,  and  testified  exclusively  to  conversations,  etc  ,  with  B. 
W.  Perry,  who  was  dead.  None  of  the  transactions  or  conversa- 
tions were  had  in  plaintiff's  presence,  and  she  never  testified  con- 
cerning them. 
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For  the  reAson  given  the.  judgment  is  reversed  and  cause  i^ 
remanded  for  further  prooeedinjrs. 

The  plaintiff  may  amend,  and  make  Green  Perry's  personal  r^p- 
resentative  a  party. 


LOUISVILLE   SAVINGS,    Ac,    CO.    v.    STARRETT'S 

ASS'EE,  &e. 

1.  An  aflslanee  for  the  benefit  of  creditors  takes  the  assigned  property  sub- 
jeot  to  all  liens  and  incumbranoes;  and  altbougb  the  uninonmbered  prop> 
erty  is  not  suffloient  to  pay  the  costs  of  the  settlement  of  the  estate,  one  wha 
holds  a  lien  upon  property  which  is  not  more  than  suiBclent  to  pay  his  debt 
oan  be  required  to  pay  out  of  the  proctjeds  of  the  property  only  so  much  ot 
the  costs  as  he  would  have  incurred  if  .the  action  had  been  brought  by  him 
to  enforce  his  liens. 

8.  When  there  are  two  or  more  mortgaices  of  unequal  rank  upon  the  same 
property  and  the  proceeds  of  sale  under  a  decree  In  equity  lire  insnffioient  to 
pay  all  the  incumbrances  in  full,  each  mortgairee  is  entitled  to  be  paid  hifi 
cost  as  well  as  his  debt  according  to  his  priority;  and  while  under  this  rule 
a  subsequent  mortgagee,  after  having  Incurred  costs  of  suit  and  sale,  may 
lose  the  costs  as  well  as  his  demand,  that  was  a  risk  he  assumed  by  taking 
the  iubsequent  incumbrance. 

(Filed  May  23,  1«94. ) 

Strother  &  Gordon  and  J.  J.  Cornelison  for  appellant. 

Wood  &  Day  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Yost. 

On  the  15th  of  September,  1B90,  Charles  Starrett,  then  the 
owner  of  four  bouses  and  lots  in  Mt.  Sterling,  a  tract  of  land  in 
Powell  county,  and  a  small  amount  of  personal  property,  made 
an  asignment  to  W.  T.  Fitzpatrick  for  the  benefit  of  his  creditors. 

Prior  to  this  he  had  given  two  mortgages  upon  the  town  prop- 
erty—the first  to  the  appellant,  the  Louisville  Savings,  Loan  & 
Building  Co.,  and  ttie  second,  inferior  and  subordinate  thereto^ 
to  the  appellee,  the  Traders  Deposit  Bank. 

At  the  time  of  the  assignment  there  was  a  purchase-money 
lien  upon  the  Powell  county  land,  and  a  mortgage  in  favor  of  the 
Traders  Deposit  Bank. 

Fitzpatrick  brought  this  suit  for  a  settlement  of  the  trust,  and 
in  all  the  proceedings  had  thereunder  the  superiority  of  the  ap- 
pellant's lien  upon  the  houses  and  lots  was  nowhere  and  in  no- 
way questioned. 

The  court  so  adjudged,  and  ordered  a  sale  of  all  of  the  prop- 
erty assigned. 

The  lots,  when  sold,  brought  enough  to  pay  the  appc>l]ant^a 
lien,  with  interest,  and  the  co.sts  by  it  Incurred,  and  a  small  sum 
over  and  above  this  amount.  The  Powell  county  land  failed  ta 
bring  enough  to  pay  the  liens  upon  it.  The  unincumbered  per- 
sonal property,  after  paying  certain  taxes,  only  brought  122(1.47, 
to  be  applied  to  the  payment  ot  the  costs,  which,  including  an 
allowance  of  $240  to  the  assignee  and  an  equal  sum  to  his  attor- 
ney, were  taxei  at  $658. 

The  court  adjudged  that  the  appellant  should  pay  $800  of  the 
cost,  and  from  that  judgment  it  prosecutes  this  appeal. 

That  the  court  erred  in  this   apportionment  of  the   costs  seema 
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clear,  and  we  fail  to  see  bow  it  arrived  at  this  oonclusion.  Tlie 
appellant  was  hot  adjudged  to  he  in  fault.  It  held  a  superior 
lien  upon  apart  of  the'  property  assigned!,  and  w*as  responsible 
for  no  part  of  the  costs  except  such  as  are  hereinafter  indicated. 

The  mortgage  lien  was,  of  course,  a  prior  lien  to  the  incum- 
brance or  trust  tberoin  created  by  the  deed  of  assignment/and 
yet  the  court  allowed  the  assignee  to  draw  from  the  proceeds  of' 
its  sale  $300  to  pay  himself  apd  his  attorneys  for  the  settlement. 
of  the  whole  trus>t,  thus,  in  effect,  holding  that  an  assignment 
placed  a  lien  upon  the  property  assigned  superior  to  all  pre-ex- 
isting claims  and  liens,  when  In  fact  it  could  in  no  way  aflect- 
tbese  prior  olaims. 

A  deed  of  assignment,  in  effect, HeT  but  a  lien  upon  the  property 
for  the  benefit  of  one  of  the  creditors  of  the  assignor,  and  the- 
rights  and  priorities  of  the  parties  are  settled  just  as  they  would 
be  if  the  claims  were  between  mortgagees,  whose  liens  were  of 
unequal  rank. 

A  debtor  who  makes  such  an  assignment  can  not  give  his. 
assignee  a  greater  claim  upon  the  property  assigned  than  he 
himself  has.  He  can  only  assign  his  interest,  whatever  tliat. 
may  be,  subject,  as  it  is,  to  all  liens  and  incumbrances. 

The  Judgment  is  anomalous  in  another  particular.  The  object, 
of  the  action  was  to  sell  those  lots  to  pay,  first,  the  liens  thereon. 
The  property  brought  enough  to  pay  the  superior  lien  and  a  part 
of  the  inferior  lien,  and  the  court  required  the  holder  of  the  prior- 
lien  to  pay  over  one-half  the  costs  for  the  settlement  of  the  whole 
trust,  while  the  inferior  lien  holders  were  adjudged  to  pay  only  a. 
nominal  sum. 

Mr.  Jones,  in  his  work  on  Mortgages,  section  170H,  says  that 
**where  the  proceeds  of  a  sale  under  a  decree  in  equity  are  in-. 
sufficient  to  pay  all  the  incumbrances  in  full,  each  mortgagee  is. 
entitled  to  be  paid  his  costs  as  well  as  his  debt  according  to  his 
priority,  whether  the  bill  be  filed  by  the  flrst  or  any  subsequent. 
mort^igoe.  **If  it  happens,"  says  the  writer  further,  **that  a  sub- 
sequent mortgagee,  after  having  incurred  costs  of  suit  and  of 
sale,  covers  thon  as  well  as  his  demand,  that  was  a  risk  he 
assumed  by  taking  the  subsequent  incumbrance.'^  This  view 
was  followed  by  the  court  in  Litham  v.  Poyle,  17  N.  J.  Equity 
Reports,  40. 

While  it  is  a  rule  that  a  subsequent  incumbrancer  is  not  enti- 
tled to  his  costs  until  the  debt  and  costs  of  prior  incumbrances 
are  satisfied,  the  court  here,  by  requiring  the  costs  to  be  paid 
out  of  the  proceeds  of  the  sale,  cast  almost  the  entire  burden  of 
the  deficiency  upon  the  prior  incumbrances. 

In  the  pnatter  of  the  accounting  of  Dean  (88  N.  Y.,  398),  Fry, 
who  was  engaged  in  running  a  livery  stable  and  owned  a  stable 
and  a  lot  of  carriages,  horses,  etc.,  mortgaged  all  of  his  property 
to  a  creditor  tp  secure  a  debt  of  $40,000,  and  afterwards  assigned 
to  Dean.  The  assignee  took  possession  of  the  property,  sold  it 
for  the  mortgage  debt  and  $1,  and  claimed  a  commission  on  the 
140,000.  The  court  held  that  he  was  not  entitled  to  commission 
as  against  the  claim  of  the  mortgagee. 

In  Loos  &  Haas  v.  Carty,  85  Ky.,  591,  the  only  property  assigned 
was  a  stock  of  goods  upon  whicli  there  were  three  conflicting^- 
liens — a  mortgage  lien,  questioned  on  the  ground  that  a  greater 
part  of  the  goods  had  been  placed  in  the  store  after  the  date  of 
the  mortgage;  a  landlord's  lien,  questioned  on  account  of  his 
failure  to  sue  out  a  distress  warrant  in  proper  time,  and  a  lien 
created  by  the  levy  of  an  attachment.  There  the  assignee  nee-, 
essarily  called  upon  the  court  to  settle  the  rights  of  the  parties,. 
and  the  costs  were  ordered  to  be  paid  out  of  the  proceeds  of  the> 
eale. 


V2  ABSTBACTS. 

Id  this  case,  however,  there  were  no  canftlcting  claims*  All 
parties  eonoeded  the  genuineDess  and  superiority  of  the  appel- 
lant's lien.  No  Judgment  was  necessary  to  fix  the  rights,  and 
in  the  suit  ahove  the  only  costs  which  it  should  be  required  to 
^ay  are  such  as  it  would  have  incurred  if  the  action  had  b«en 
brought  by  it  to  enforce  its  lien  upon  this  property.  The  inferior 
lien  holders  are  responsible  for  any  co^ts  beyond  this,  unless 
there  be  no  other  property  out  of  which  the  cost  can  be  made. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro- 
xseedings  consistent  with  this  opinion. 


SUPERIOR  COURT  ABSTRACTS. 


HALL,  &o.  V.  OLIVER. 

nied   May  80,  1804.    Appeal  from   Powell   Glrooit  Court.    Opinion   of  the 

court  by  Judge  Barbour,  affirming. 

Partial  trausoript-^Upon  this  partial  transcript  the  court  must  presume 
that  appellee  was  entitled  to  an  allowance  for  making  certain  surveys  and 
reports,  and  that  the  suid  allowed  him  was  reasonable  and  such  as  was  au- 
'thorlzed  by  law. 

tS.  F.  J.  Trabue  for  appellants;  A.  T.  Wood  &  Son  for  appellee. 

LYON.  &c.  V.  LANCASTER. 

"Filed  May  30,  1894.     Appeal  from  Marion   Circuit  Court.      Opinion   of  the 

court  by  Judge  Barbour,  affirming. 

Liability  on  supersedeas  bond— Prior  to  the  act  of  March  24,  1888,  it  was 
the  settled  law  of  this  State  that  a  party  could  not  appeal  from  a  judgment 
which  was  an  entirety,  upon  the  ground  that  it  did  not  give  to  him  all  the 
relief  to  which  he  was  entitled,  and  at  the  same  time  enforce  so  much  of  the 
Judgment  as  awarded  to  him  partial  relief.  And  this  rule  was  not  confined 
In  its  application  to  judgments  for  the  recovery  of  money.  Therefore, 
where,  prior  to  that  act,  a  plaintiff  prosecuted  an  appeal  from  a  judgment 
decreeing  the  sale  of  land  to  pay  his  debt  subject  to  a  prior  lien,  the  exist- 
ence of  which  the  plaintiff  contested,  and  the  defendant  prosecuted  a  cross 
appeal  with  8uper.sedea8,  although  this  judgment  was  affirmed  upon  the 
xjross  appeal,  the  defendant  is  not  liable  on  the  supersedeas  bond,  as  it  was 
not  the  bond  which  prevented  plaintiff  from  enforcing  the  judgment,  but 
his  own  act  in  prosecuting  an  appeal. 

H.  W.  Rives  for  appellants;  Knott  &  Edelen  for  appellee. 

MILES  &  CO.  V.  COMMONWEALTH,  FOR  OSE,  &c. 
NEW  HOPE  DISTILLERY  CO.  v.  SAME. 

Filed   May  80,  1894.    Appeal  from    Nelson   Circuit   Court.    Opinion   of  the 

court  by  Judge  Barbour,  affirming. 

1.  The  opinion  of  this  court  upon  a  former  appeal  in  this  case  is  the  irre- 
vocable law  of  the  case.     (14  Ky.  Law  Rep.,  107. ) 

3.  Repeal  by  statute^By  virtue  of  section  20  of  the  act  of  December  8, 1809t 

entitled  "An  act  concerning  construction  of  the  statutes,"  which  is  but  a 

re-enactment  of  chapter  21,  General  Statutes,  no  new  law  can  be  constructed 

to  repeal  a  former  law  as  to  any  offense  committed  against  or  claim  arising 

^nder  the  former  law. 
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8.  Reversible  errors— Id  the  abseooe  of  a  motion  for  a  new  trial  in  an  or^ 
dlnary  action,  the  only  question  presented  npon  appeal  is  as  to  the  snfB. 
oienoy  of  the  pleadings  to  support  the  Judgment. 

Noble  &  Shirley  for  appellants;  Nat  W.  Halstead  for  appellees. 

WBSTBRN  DISTRICT  WAREHOUSE  CO.  v.  HAYES. 

Filed  May  80,  1894.    Appeal  from  Graves  Court  of  Common  Pleas.    Opinion 

of  the  court  by  Judge  Barbour,  reversing. 

1.  Custom— Duty  of  warehouseman  to  insure— In  this  action  to  recover 
the  value  of  tobacco  destroyed  by  fire  while  on  storage  in  defendant's  ware-< 
house,  the  plaintiff's  case  being  based  upon  an  allegfd  custom  which  made- 
it  the  duty  of  the  defendant  to  keep  the  tobacco  insured  for  the  plaintiff 'a 
benefit,  the  plaintiff  can  not  recover  if  he  was  notified  that  there  was  no  in- 
surance on  his  tobacco  and  that  it  was  held  subject  to  his  risk,  even  if  the- 
custom  might  otherwise  have  applied,  and  the  jury  should  have  been  so  in- 
structed, there  being  testimony  tending  to  show  such  notice. 

8.  Stockholder  may  testify  for  corporation  after  corporation  has  introduoed 
other  testimony— Although  a  stockholder  In  a  corporation  can  not  testify  for 
the  corporation  as  to  conversations  and  transactions  with  a  dead  man,  there 
is  no  reason  why  he  should  not  be  permitted  to  testify  for  the  corporation 
in  chief  after  it  has  Introduoed  other  testimony  in  chief,  as  subsection  4  of 
section  606  of  the  Civil  Code  is  nothing  more  than  a  rule  of  practice  pre- 
scribing the  order  of  introducing  testimony,  and  should  not  be  so  applied  as 
to  exclude  the  testimony  of  thnse  who  are  not  parties  to  the  suit  or  con- 
trollers and  manaeers  of  it.  and  where  the  order  of  their  testifying  could 
not  possibly  preJodio«4  the  adverse  party. 

W.  S.  Bishop  and  W.  D.  Greer  for  appellant;  Smith,  Robbins  &  Thomas 
for  appellee. 

A  OLT  V.  BVERITT.  &c. 

Filed  May  80,  1894.    Appeal  from  Bath  Clhsuit  Court.    Opinion  of  the  court 

by  Judge  Barbour,  affirming. 

1.  Joinder  of  actions— Election— As  a  judgment  in  an  action  on  an  attach- 
ment bond  is  a  bar  to  an  action  for  maliciously  suing  out  the  attachment 
and  vice  versa,  the  necessary  sequenue  is  that  the  two  causes  of  action  can 
not  be  joined,  and  the  court  in  this  case  rightly  required  the  plaintiff  to 
elect  which  of  the  two  causes  of  action  he  would  prosecute. 

9.  Only  those  who  sign  an  attachment  bond  can  be  sued  on  it,  and  even 
oonoedlnff  that  an  officer  is  authorised  to  issue  an  attachment  upon  the  eze<> 
ontion  of  a  bond  signed  by  the  surety  alone  (a  question  not  decided),  yet  in 
an  action  on  such  a  bond  the  plaintiffs  in  the  attachment  proceeding  who 
have  not  signed  the  bond  can  not  be  joined  as  defendants. 

3.  Demurrer— Appearance— Where  a  demurrer  to  a  petition  is  filed  in  the 
name  of  the  "defendants,"  it  might  be  Inferred,  nothing  else  appearing, 
that  all  the  defendants  demurred;  but  it  Is  competent  for  a  particular  de- 
fendant to  show  by  his  affidavit  that  he  never  appeared  or  authorized  any 
one  to  enter  his  appearance  for  him. 

4.  Jurisdiction- Even  conceding  that  one  of  the  only  two  defendants  prop- 
erly joined  as  such  in  this  action  entered  his  appearance,  that  fact  did  not 
give  the  court  jurisdiction  of  the  other,  both  residing  and  being  summoned 
in  another  county,  although  if  the  defendant  who  entered  his  appearance 
had  been  summoned  in  the  county  the  court  would,  under  section  78  of  the 
Code,  have  had  jurisdiction  of  both. 

6.  Improper  joinder  of  actions— Appearance— Where  the  causes  of  action 
were  improperly  joined,  and  the  plaintiff,  being  required  to  elect,  elect<ed  to 
prosecifte  the  cause  of  action  as  to  which  only  two  of  the  three  defendants 
were  proper  parties,  and  as  to  which  defendants,  both  residing  and  being 
summoned  in  another  county,  the  court  had  no  jurisdiction,  the  court 
should,  upon  their  motion,  have  quashed  the  return  on  the  summons  aK 
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tbouffb  they  bad,  before  tbe  motion  to  elect,  filed  a  demurrer  to'tbe  petition, 

oourt  bad   jurisdictioD  of  tbem  as  to  otber  cause   of  action   by   reason  of 

tbe  fact  that  tbe  third  defendant,  who  was  properly  joined  with  tbem   as 

to  that  cause  of  action,  was  summoned  in  tbe  county,  tbe  steps  taken  by 

tbem  before  the  motion  to  elect  must  be  regarded  as  taken  by  tbem  for  their 

protection  as  to  that  cause  of  action,  and  when  It  was  abandoned  they  were 
in  the  same  position  as  if  those  Rteps  had  not  been  taken,  and  can  not  be 
refzarded  as  bavin f;  entered  their  appearance. 

Reulien  Oudfrell  &  Son  for  appellant;  Tyler  &  Apperson  and  C.  W.  Good- 
paster  for  appellees. 

DUFFY,  &c.  V.  WHITE,  &c. 

Filed  June  6.  1894.    Appeal  from  Jefferson  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Presiding  Judge  Brent,  affirming. 

1.  Bill  of  exceptions— Where  the  trial  judge  certifies  a  bill  of  ezneptlonit  as 
'^'a  true  and  complete  bill  of  exceptions  herein,"  the  certificate  is  conclusiTe 
that  tbe  bill  contains  all  tbe  instructions  offered,  given  and  refused. 

a.  Landlord  and  tenant— Counterclaim—In  this  action  to  recover  rent  the 
-defendant  was  entitled  to  credit  liy  une-hulf  the  amount  he  had  paid  to 
secure  tbe  cancellation  of  a  prior  lense,  and  his  counterclaim  for  that  sum 
was  properly  allowed,  such  a  credit  being  expressly  provided  for  by  written 
oon  tract. 

3.  Prejudicial  error— As  tbe  amount  allowed  the  defendant  upon  his  coun- 
terclaim for  breach  of  covenant  for  quiet  possession  was  not  as  much  as  the 
-evidence  authorized,  the  plaintiff  can  not  complain  t)eoaU6e  there  was  no 
evidence  to  authorize  the  jury  to  find  the  exact  amount  they  did  find. 

Simrall,  Bodley  &  Doolan  for  appellants;  Dodd  &  Dodd  and  Pirtle,  Speed 
-&  Trabue  for  appellees. 

FINNELL'S  ADM'R  v.  LOUISVILLE  SOUTHERN  R.  R.  CO. 

Filed   June  6,  1894.    Appeal  from  Mercer  Circuit  Court.    Opinion  of  the 

court  by  Judge  Tost,  reversing. 

Railroads— Vendor's  lien— In  this  action  to  enforce  a  vendor's  lien  on  land 

x)ver  which  the  vendee,  holding  under  a  title  bond  merely,  had  permitted  a 

railroad  company  to  construct  its  roadbed  without  the  vendor's  consent,  tbe 

X30urt  having  adjudged  in  effect  that  tbe  railroad  company  acquired  nothiniK 

by  its  contract  with  the  vendee,  and  the  railroad  company  having  proceeded 

thereupon  in  tbe  same  action  to  have  tbe  land  condemned,  the  company  is 

responsible  only  for  the  value  of  the  land  taken  by  it  as  fixed  in  that  pro- 

oeeding,  all  irregularities  in  tbe  proceeding  being  waived;  but  the  plaintiff 

has  a  lien  for  tbe  payment  of  his  judgment  for  that  value;  and  the  fact  that 

tbe  railroad  has  been  built  and  is  in  operation  does  not  deprive  him  of  the 
fight  to  a  judgment  enforcing  his  lion,  although  it  in  effect  dispossesses  the 
company  of  its  roadbed. 

Bell  &  Bell  for  appellant;  Frank  D.  Swope,  C.  A.  Hardin,  Sr.,  £.  H. 
"Oaither,  C.  A.  Hardin,  Jr.,  and  Bullitt  &  Shield  for  appellee. 

SOUTHERN  PACIFIC  CO.  v.  DUNCAN. 

Filed  June  6,  18G4.    Appeal  from  Jefferson  Circuit  Court.    Opinion  of  tbe 

court  by  Judge  Barbour,  affirming. 

1.  Where  two  railroad  companies  tvith  connecting  lines  have  fin.BJsnnlntlujn 
or  partnership,  by  Which  eac^  4fl  to  raoeive  freight  on  its  own  line  for  sfafp. 
ment  over  the  line  of  the  otber,  eaob  company  is  a  general  agent  for  the 
other,  their  schedule  of  charges  being  a  matter  between  them  of  which  tlifrd 
persons  can  not  be  presumed  to  know,  and  apparently  a  freight  agsot  of  the 
one  company  has  the  same  authority  to  make  a  contract  binding  upon  the 
other  that  he  has  to  make  a  contract  binding  upon  bis  immediate  principal, 
and  a  shipper  has  the  right  to  rely  upon  this  apparent  authority,  and  is  not 
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t^hargeuble  with  notice  of  speoial  limitatloDS  upon  the  agent's  authority  as 
to  rates  over  the  line  of  the  other  company. 

8.  Powers  of  freight  agent— A  person  dealing  with  the  freight  agent  of  a 
railroad  oompany  has  the  right  to  suppose  that  be  has  all  the  powers  ox- 
ilinarily  incident  to  his  business  unless  he  has  knowledge  to  the  contrary, 

8.  General  and  special  agency— Estoppel— While  a  special  agent  can  not 
bind  bis  principnl  beyond  the  authority  conferred  upon  him,  a  mere  restric- 
tion upon  an  agent's  authority  does  not  make  him  a  special  agent.  A  special 
agency  exists  when  the  authority  is  to  do  a  single  act.  A  general  agency 
exists  when  the  authority  is  to  do  all  acts  in  any  particular  trade  or  calling 
-and  where  the  principal  has  held  out  the  agent  as  having  a  larger  authority 
than  be  really  possesses  he  will  be  estopped  from  setting  up  the  actual  terms 
at  the  agent's  authority. 

4.  Same— Pleading— Where  the  petition  alleges  a  general  authority  on  the 
part  of  an  agent,  and  the  answer  admits  that  there  was  authority,  but  claims 
that  it  was  restricted,  the  restriction  should  be  pleaded. 

6.  Pleading— Where  an  answer  admits  in  effect  that  there  was  an  agree* 
menb  between  the  plarties,  it  is  essential  that  it  should  aver  whnt  that  agree- 
ment was,  in  order  that  it  may  appear  that  the  admitted  agreement  was 

materially  different  from  that  s^x  out  in  the  petition. 

6.  Same— A  denial  that  the  defendants  *'ai'e"  regularly  engaged  in  the 
transportation  of  freight,  etc.,  do<»s  not  controvert  the  ali*gatio;i  that  they 
were  so  engaged  at  the  time  of  the  contract  sued  on.  Nur  is  it  material 
whether  they  were  "regularly"  engaged  in  the  hu^iness. 

James  Qnarles  and  Bullitt  &  Shield  for  appellant;  O'Neal,  Pbelps,  Pryor 
^  Seligmau  for  appellee. 

AMBRIGAN  CENTRAL  INS.  CO.  t.  HEAYERIN. 

Filed  June  6,  1894.    Appeal  from  Daviess  Circuit   Court.    Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

1.  Fire  Insuranoe— Waiver  of  notice  of  loss— In  this  action  upon  a  policy 
i>f  lire  insurance,  which  required  the  insured  to  *'give  immediate  notice  in 
writing"  in  the  case  of  loss,  it  appeared  that  on  the  morning  of  the  fire  the 
local  agent  knew  of  the  loss  and  telegraphed  the  fact  to  the  company,  and 
within  a  few  days  the  general  agent  came  to  the  scene  of  the  fire  and  then 
the  plaintiff  asked  him  If  it  was  necessary  to  give  the  written  notice,  and  he 
answered  no.    Held— That  this  was  a  waiver  of  the  written  notice. 

9.  Poofs  of  loss— Although  the  policy  sued  on  required  the  assured  to  fur- 
nish proofs  of  loss  within  thirty  days  after  the  loss,  his  compliance  with  the 
requirements  was  not  a  condition  precedent  to  the  liability  of  the  company, 
It  being  sulBoient  that  the  proofs  of  loss  were  furnished  before  suit  was 
brought,  which,  by  the  terms  of  the  policy,  could  not  be  maintained  unless 
brought  within  twelve  months  after  the  fire;  and  this  rule  is  not  altered  by 
the  fact  that  the  policy  further  provides  that  if  the  assured  refuses  to  submit 
to  an  examination,  or  to  furnish  duplicate  invoices,  he  shall  forfeit  all 
Dlalms  under  the  policy,  this  provision  being  in  a  separate  clause  and  having 
DO  reference  to  the  preceding  clause  concerning  notice  and  the  time  in  which 
proofs  of  loss  must  be  furnished. 

3.  Same— The  defendant  can  not  complain  that  the  proofs  of  loss  made  by 

the  plaintiff  were  not  such  as  were  required  by  the  policy,  as  it  waived  its 

rights  to  require  any  further  proofs  of  loss  by  announcing  that  it  did  not 

Intend  to  pay  the  loss  because  the  proofs  were  not  presented  In  time,  and 
because  the  assured  had  Iteen  detected  in  an  attempt  to  defraud  the  com- 
pany. Although  additional  reasons  were  given  for  rejecting  the  claim,  they 
did  not  carry  with  them  the  idea  that  if  they  were  remedied  the  company 
would  not  Insist  upon  its  right  to  claim  a  forfeiture  because  of  the  failure  to 
make  the  proofs  in  time  and  the  fraudulent  conduct  of  the  plaintiff. 
C.  S.  Walker  for  appellant;  Sweeney,  Ellis  &  Sweeney  for  appellee. 
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TOBIN  V.  SOOTH'S  ADM'B. 

Filed  JDoe  18,  1894.    Appeal  from  Franklin  Glronit  Gonrt.    Opinion  of  the 
court  by  Presiding  Judge  Brent,  reversing. 

1.  Evidence  as  to  transaction  with  decedent^ Prejudicial  error— The  court 
erred  in  refusing  to  allow  the  defendant  to  testify  for  himself  as  to  a  trans- 
action with  a  decedent,  the  administrator,  who  was  also  one  of  the  heirs  of 
the  decedent,  having  testified  for  himself  in  reference  thereto.  But  as  ttt» 
verdict  of  the  jury  shows  that  they  were  in  no  way  controlled  by  this  evi- 
dence in  their  finding,  the  defendant  was  not  prejudiced,  and  there  can  be- 
no  reversal  on  that  account. 

2.  Evidence— Upon  an  Issue  as  to  the  value  of  defendant's  services  the 
court  properly  refused  to  allow  him  to  testify  that  he  had  other  business, 
that  needed  bis  attention,  as  this  could  not  affect  the  value  of  bis  services  to 
his  employer. 

8.  Interest— As  the  accounts  between  the  parties  were  unliquidated  and  no 
contract  for  interest  is  alleged,  the  court  erred  in  allowing  interest  upon  the- 
amount  found  in  plaintiff's  favor. 

W.  H.  Julian  for  appellant;  John  W.  Rodman  and  Frank  Chinn  for  ap- 
pellee. 

GARB,  &c.  V.  BOSWELL,  &c. 

Filed  June  13,  1894.    Appeal  from  Jefferson  Circuit  Court.    Opinion  of  th& 

court  by  Judge  Barbour,  reversing. 

Sale  by  joint  tenants— Fraud— While  one  of  several  joint  tenants  has  the 
right  to  sell  his  interest  in  land  without  consulting  his  co  tenants,  and  at 
any  time  and  price  he  may  choose,  yet  where,  as  in  this  case,  the  parties 
propose  to  sell  together,  and  the  act  of  one  is  dependent  upon  the  act  of  the 
others,  good  conscience  and  fair  dealing  require  that  one  should  not  under- 
take secretly  to  procure  for  himself  more  than  it  is  understood  and  agreed 
each  and  all  shall  have:  and  if  he  does  so  the  money  thus  fraudulently  ob- 
tained should  be  divided  between  the  parties  as  the  nominal  consideration 
for  the  land  was  divided. 

Tbouias  F.  Hargis  and  Oscar  Turner,  Jr.,  for  appellant;  F.  Hagan  for  ap- 
pellees. 
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HILL,  &c.  V.  CORNWALL  &  BRO.'S  ASS'EE,  &c. 

MERCHANTS  NATIONAL  BANK  v.  SAME,  &c. 

BANK  OF  LOUISVILLE  v.  SAME. 

FARMERS  &  DROVERS  BANK  v.  HILL,  &c. 

(Filed  May  10  and  17.  1894.) 

1.  Partnership  property— Dower— A  father  and  two  sons  ownlDfr  undivided 
interests  in  real  estate  whioh  has  been  assessed  as  partnership  property  for 
many  years  as  a  factory,  having  made  assignirients,  both  as  a  partnership 
and  as  individuals  for  the  benefit  of  their  creditors,  in  a  suit  to  settle  the 
estate  the  -wives  of  the  individual  partners  are  denied  dower  in  said  prop- 
erty. 

2.  Trusts— Revocation  of  same— A  father  owning  an  undivided  one-third 
interest  in  real  estate  conveyed  same  to  his  two  sons  in  trust  for  his  daugh- 
ter with  the  following  proviso:  "That  the  party  of  the  first  part  hereby  re- 
s«»rve8  to  himself  full  and  all  species  of  power  to  revoke  each  or  any  or  some 
or  all  the  uses  hereby  created,  and  to  cause  them  to  shift  to  other  person  or 
persons,  in61uding  himself,  as  he  may  choose,  or  to  cause  new  uses  to  spring 
to  the  use  of  some  other  person  or  persons,  including  himself. 

Held— That  a  deed  of  assignment  for  the  benefit  of  creditors,  which  was 
subsequently  executed  by  the  grantor,  was  not  an  exercise  of  the  power  of 
revocation  of  this  deed  of  trust,  and  that  his  assignee  was  not  entitled  to 
any  part  of  this  trust  property  for  the  benefit  of  creditors. 

3.  Trusts— The  wife  of  an  individual  member  of  a  partnership  loaned  to 
the  firm  a  sura  of  money;  the  firm  executed  its  note  to  her  for  it  and  at  th» 
same  time  another  member  of  the  firm  conveyed  to  her  husband  a  house  and 
lot,  being  the  individual  property  of  the  grantor,  and  recited  in  the  convey- 
ance that  the  sum  (amount  of  firm  note)  was  cash  in  hand  paid.  Held— 
That  the  wife  holding  the  firm  note  was  entitled  to  recover  same  as  a  pre- 
ferred claiiii  in  the  distribution  of  the  assets  of  the  firm. 

4.  Marshaling  i)artnership  and  individual  assets— The  proper  rule  for  dis- 
tributing partnership  and  individual  assets  is  to  require  a  creditor  of  the 
paptnership  who  elects  to  assert  his  priority  in  the  distribution  of  the  firm 
asiiHts  to  remain  still  until  the  individual  creditor  out  of  tho  ludivldual 
asiet?  is  made  equal  with  him. 

vol.  16—7 
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6.  Usury— In  the  settlemeDt  of  as  insolvent  estate  the  ohancellor  will,  on 
his  own  motion,  purge  every  claim  of  usury  so  far  as  the  record  shows  same 
to  exist. 

6.  Assignee's  duty— Operating  factory— Where  an  assignee  for  the  benefit 
of  creditors  by  the  advice  and  consent  of  a  majority  of  the  creditors  operated 
a  factory  which  resulted  in  a  loss,  Held— Such  action  on  the  part  of  the 
assignee  was  not  misconduct  or  wasting  the  estate. 

7.  Construction  of  statutes— Code  of  Practice— Under  section  490,  Civil 
Code  of  Prnctlce,  a  creditor  of  a  joint  owner  of  real  estate  can  not  ask  the 
court  to  order  a  sale  of  the  whole  property,  because  the  same  can  not  be 
divided  without  materially  impairing  its  value.  The  aid  of  the  chancellor 
can  be  invoked  in  such  oases  only  by  a  joint  owner  or  his  assignee. 

Fairleigh  &  Straus  and  R.  W.  Woolley  for  Hill,  Ac. 

Helm  &  Bruce  for  Bank  of  Louisville. 

!Pirtle,  Speed  &  Trabue  for  Farmers  &  Drovers  Bank. 

Blain  &  Kinkead  and  Humphrey  &  Davie  for  Mercliants 
National  Bank. 

Muir,  Heyman  &  Muir  for  assignee. 

Appeal  from  Jefferson  Circuit  Court,  chancery  division. 

Opinion  of  the  court  by  Judge  Pryor. 

In  the  month  of  March,  1891,  Cornwall  &  Bro.  made  an  assign- 
ment for  the  benefit  of  creditors,  and  each  member  of  the  firm 
also  made  an  individua]  assignment  for  the  same  purpose.  The 
firm  was  composed  of  Wm.  Cornwall  and  his  two  sons,  Wm. 
Cornwall,  Jr.,  and  Aaron  W.  Cornwall.  The  business  of  the  firm 
was  the  manufacture  of  soap  and  candles,  and,  being  largely  in- 
debted individually  as  well  as  partners,  many  questions  have 
arisen  touching  the  character  of  the  assets  and  the  mode  of  pay- 
ment or  distribution  of  the  trust  fund  between  creditors.  The 
Louisville  Turst  Company  was  made  the     assignee  and  filed  this 

petition  below,  asking  advice  as  fco  the  administration  of  the 
several  trusts,  and  for  a  final  settlement  of  its  accounts  as  as- 
signee. 

They  owned  real  estate  consisitng  of  the  soap  factory  i^roper 
and  the  warehouse  adjoining,  that  was  used  in  the  business.  It 
is  claimed  by  the  firm  creditors  that  tliis  realty  was  partnership 
property,  purchased  and  used  for  that  purpose,  and,  therefore, 
to  be  treated  as  personalty  and  liable  for  the  partnershij)  debts, 
and  on  the  other  hand  it  is  claimed  to  be  realty,  and  a  claim  to 
a  potential  right  of  dower  asserted  by  the  wives  of  Wm.  Corn- 
wall, Jr.,  and  Aaron  Cornwall. 

It  is  further  claimed  that  Mrs.  Hill,  a  daughter  of  Wm.  Corn- 
w^all,  Sr.,  and  sister  of  the  other  two  members  of  the  firm,  is  the 
owner  of  an  undivided  one-third  interest  in  the  factory  property 
under  a  conveyance  from  her  father  made  and  recorded  long 
prior  to  the  assignment,  and  that  the  firm  is  indebted  to  her  for 
the.rent  of  this  one-third  interest  for  many  years,  and  this  rent 
Mrs.  Hill  seeks  to  r^^cover.  The  manner  in  which  this  property 
was  held  and  the  interest  of  thn  several  claimants  in  it  will  be 
considered  before  determining  the  remaining  questions  presented. 
If  the  factory  and  warehouse  building  belonged  to  the  firm,  then 
the  wives  of *Wm.  and  Aaron  Cornwall  have  no  claim  to  dower, 
as  the  entire  propertv  is  insufficient  to  pay  the  partnership  debt.s. 

The  elder  ('ornwali   had    been    engaged    in    the   same  business 
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^th  his  brother,  John  Cornwall,  for  many  years,  when  John 
ComwHll  died,  and  the  partnership  ended.  The  factory  property 
was  then  sold  by  a  decree  of  the  Louisville  Chancery  Court,  and 
Wm.  Cornwall,  Sr.,  though  his  son,  William,  purchased  the 
factoi^,  and  in  March,  1870,  a  commissioner's  deed  was  made  to 
Wm.  Cornwall,  Jr.,  for  the  entire  factory. 

The  father,  Wm..  Cornwall,  Sr.,  owned  at  the  time  of  the  sale 
ODe-balf  of  the  factory,  and,  therefore,  had  to  pay  only  one-half 
f>t  the  proceeds  of  sale,  or  the  purchase  money.  In  a  few 
days  after  the  sale  his  son,  Wm.  Cornwall,  Jr.,  conveyed  to  his 
father  two-thirds  of  this  factory,  retaining  the  title  to  the  one* 
third  by  gift  from  his  father.  The  sons  had  no  estate,  or  at  least 
the  entire  capital  for  conducting  the  firm  was  furnished  by  their 
father. 

The  business  was  continued  under  the  old  firm  name  of  Corn- 
wall A  Bro..  but  it  is  manifest  that  the  factory  was  purchased 
for  partnership  purposes,  and  although  paid  for  by  the  capital 
furnished  by  the  father,  the  payment  was  out  of  partnership 
funds  and  the  property  used  for  partnership  purposes.  While  it 
is  true  Aaron  Cornwall  did  not  arrive  at  age  until  1874,  three 
years  after  the  purchase  at  the  decretal  sale,  when  he  did  arrive 
at  maturity  his  father  conveyed  to  him  an  interest  of  .one-third 
in  the  factory,  and  in  the  year  1876  he  conveyed  the  remaining 
third  interest  in  the  factory  to  his  two  sons  in  trust  for  his 
daughter,  Sally,  now  Mrs.  Hill.  So  it  appears  that  Wm.  Corn- 
wall, Sr.,  had  divested  himself  of  the  legal  title  to  this  property, 
or  of  his  interest  in  it  as  purchaser  under  the  decree  to  his  three 
cliiidien.  That  Mrs.  Hill  was  not  a  partner  is  evident,  as  she 
seems  to  have  had  no  connection  with  the  factory  or  its  maufac- 
turers,  her  two  brothers  holding  the  title  for  her,  and  in  fact  she 
had  been  receiving  rent  for  the  one-third  interest. 

While  Wm.  Cornwall.  Sr.-,  had  divested  himself  of  the  legal 
title  to  the  factory  building,  he  had  furnished  all  the  capital 
with  which  to  run  it,  and  was  certainly  interested  as  a  partner, 
and,  when  looking  to  the  character  of  the  partnership  and  the 
^'onveyjinces  from  the  father  to  his  two  sons  to  enable  them  to 
have  capital  as  well  as  himself  in  the  enterprise,  it  can  not  well 
Reargued  that  the  senior  Cornwall  had  no  equitable  right  to 
have  the  entire  property  applied  to  the  payment  of  the  partner- 
ship debts.  In  their  days  of  prosperity  tliey  might  well  have 
said,  as  they  now  state,  that  this  realty  was  not  considered  or 
treated  by  the  firm  as  partnership  property,  yet  the  firm  books 
tlHiionstrate  that  this  ono-third  interest  conveyed  to  each  son 
constituted  his  capital  invested  in  the  enterprise,  and  that  such 
tQ\\<i  be  the  result  of  the  acts  and  conduct  of  all  the  parties. 

Win.  Cornwall  states  that  this  property  was  purchased  for  the 
purpose  of  being  operated  by  the  firm,  and  not  only  s<»,  but  that 
u  bad  been  so  operated  since  that  date,  Wm.  Cornwall,  Jr.,  be- 
ing then  the  only  partner.  The  senior  (.ornwall,  as  the  books  of 
the  firm  show,  put  in  to  the  concern  at  the  beginning  a  large 
pum  of  money.  There  was  no  one  else  to  furnish  the  capital. 
The  factory  sofl  at  decretal  sale  for  $44,5<H),  and  on  the  books  of 
the  firm  the  senior  Cornwall  is  credited  by  his  half  interest, 
which  is  $22,250.  There  is  an  account  on  the  books  styled  the 
''building,  land  and  machinery  account,"  and  from  it  can  be 
*een  what  was  paid  by  the  firm  for  the  buildings,  land  and 
^  Machinery,  and  the  entries  on  the  books  show  that  the  money 
^ue  on  the  purchase  of  this  factory  was  paid  out  of  the  firm 
woney,  and  this  firm  monev  was  the  cash  paid  into  the.  firm  by 
Cornwall,  Sr.,  and  for  which  he  was  credited  on  his  individual 
account,  and  went  to  pay  what  the  firm  owed  for  the  one-half  inter- 
est owned  by  John  Cornwall,  who  was  a  member  of  the  old  flrm» 
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The  building  and  machinery  account  is  charged  with  the  one- 
half  interest  of  Wm.  Cornwall,  Sr.,  and  he  is  credited  by  It. 
Wm.  Cornwall,  Jr.,  is  credited  on  the  books  with  the  value  of 
bis  one-third  interest  that  had  been  conveyed  him  by  his  father, 
and  his  father  is  charged  with  the  amount,  transferring  or  giv- 
ing to  his  son  in  this  way  that  much  of  his  (the  father's)  capital. 
Like  entries  were  made  when  Aaron  Cornwall  was  given  his  one- 
third  interest,  Aaron/ being  credited  and  his  father  charged  with 
the  amount. 

The  value  of  the  third  of  the  property  conveyed  to  Mrs.  Hill 
was  credited  to  the  building,  land  and  machinery  account,  and 
this  was  proper,  as  that  account  had  been  charged  with  the 
entire  cost.  It  must  be  assumed  that  all  the  parties  cons«^ntPd 
to  this  conveyance  to  Mrs.  Hill,  leaving  two-thirds  of  the  build- 
ing as  property  liable  for  partnership  debts,  and  in  fact  part- 
nership property.  The  factory  and  warehouse  were  both  assigned 
by  these  partners  as  partnership  assets,  and  the  property  or  its 
value  is  found  on  the  balance  sheets  of  the  firm's  business  down 
to  the  date  of  the  assignment. 

The  warehouse  property  was  paid  for  by  the  firm.  It  was 
bought  for  firm  purposes  and  used  as  such.  We  have  but  little 
doubt  on  this  question,  and  while  the  property  held  under  these 
separate  deeds  would  be  treated  as  realty  after  paying  partner- 
ship liabilities,  it  must  be  regarded  as  partnership  property  and 
was  properly  subjected  to  the  payment  of  partnership  debts. 

The  fact  tliat  separate  conveyances  were  made  to  the  sons  by 
the  father  can  not  make  it  individual  estate,  because  it  was  used 
and  treated  as  a  part  of  the  partnership.  If  each  of  the  threw 
partners  had  owned  a  one-third  interest  before  forming  the  part- 
nership, and  had  agreed  to  erect  a  factory  on  .the  land  and  to 
credit  each  by  the  value  of  his  interest  on  the  firm  books  as 
capital  furnished,  could  there  be  any  reason  for  holding  the 
property  not  liable  for  partnership  debts?  We  can  perceive  none, 
and  while  the  wives  of  each  would  be  entitled  In  such  a  case  to 
dower,  as  the  title  was  held  before  the  partnership  was  created 
in  this  case,  the  factory  was  purchased  for  partnership  purposes, 
paid  for  out  of  the  partnership  funds,  and  used  for  partnership 
purposes. 

In  Spalding  v.  Wilson  &  Mulr,  80  Ky.,  589,  where  the  convey- 
ance was  made  to  the  two  partners  jointly.  It  was  held  that  this 
made  no  difference.  The  property  was  purchased  lor  partner- 
ship purposes  and  appropriated  to  those  purposes  and  paid  for  by 
partnership  funds,  and,  therefore,  becomes  partnership  property. 

In  Carter  v.  Flexnei  (13  Ky.  LawKep..  60S^  this  court.  In  the 
endeavor  to  reconcile  the  conflietinpj  decisions  and  views  of 
judtres  in  regard  to   what   has   been    termed    the   intention  of   thft 

fiarties.  said:  *'That  where  partners  own  real  estate  as  partners 
t  can  not  be  treated  or  considered  as  personalty  except  for  the 
purposes  of  the  partnership,  and  then  as  assets  for  the  payment 
of  the  firm  debts,  facts  must  exir^t  showing  that  real  estate  is 
partnership  property  before  it  can  be  treated  as  personalty  for 
partnership  use  and  the  payment  of  partnership  debts." 

The  partners  having  the  legal  title  to  land  in  a  court  of  law, 
the  property  must  be  regarded  as  realty,  but  when  going  into  a 
court  of  equity.  If  partnership  property.  It  must  be  used  for  the 
partnership  purposes,  and  we  are  to  determine  from  the  facts 
before  us  whether  the  realty  was  purchased  with  the  funds  of 
the  partners  and  for  partnership  purposes  and  so  used,  viz,  for  the 
partnership.  If  so.  It  becomes  trust  property  for  all  the  pur- 
poses of  th«)  partnership  and  the  payment  of  the  partnership  in- 
debtedness. After  the  partnership  ceases  and  the  debts  are  paid 
we  must,  if  any  realty  is  left,  determine  the  mode  of  descent  or 
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inheritance  by  the  conveyance  itself  without  reference  to  its 
baving  been  once  used  as  partnership  property.  The  chancellor 
below  was  correct  in  his  conclusion  when  holding  that  no  poten- 
tial right  of  dower  existed. 

The  creditors,  who  are  the  appellants  as  to  the  point  now 
raised,  insist  that  Mrs.  Hill,  the  daughter  of  Win.  Cornwall,  Sr., 
has  no  interest  in  this  factory  property,  free  from  the  claims  of 
creditors,  by  reason  of  the  conveyance  under  which  she  holds. 
On  the  7th  of  January,  1875,  her  father  executed  to  her  two 
brothers,  Wm.  Cornwall,  Jr.,  and  Aaron  Cornwall,  a  conveyance 
-of  an  undivided  one-third  interest  in  the  factory  in  trust  for  the 
sole  and  separate  use  of  Sallie  W.  Cornwall  (now  Hill)  with  this 

Eroviso:  **That  the  party  of  the  first  part  hereby  reserves  to 
imself  full  and  all  species  of  power  to  revoke  each  or  any  or 
some  or  all  of  the  uses  hereby  created,  and  to  cause  them  to 
shift  to  other  person  or  persons,  including  himself,  as  he  may 
choose,  or  to  cause  new  uses  to  spring  to  the  use  of  some  other 
persons  or  person,  including  himself." 

The  contention  is  that  such  a  conveyance  would  not,  in  equity, 
divest  the  grantor  of  title  as  against  creditors;  second,  that  our 
statute  makes  trust  property  liable  for  the  debts  of  the  cestui 
que  trust,  and  this  was  a  holding  in  trust  for  the  grantor;  and 
lastly,  the  grantor  has  executed  the  power  of  appointment  for 
thlB  benefit  of  creditors  in  the  assignment  made  to  the  Louisville 
Trust  Company^ 

The  conveyance  to  the  daughter.  Mrs.  Hill,  was  made  at  a 
time  when  the  grantor  (her  father)  was  in  a  prosperous  condi- 
"tion  and  with  ample  means  to  make  such  a  transfer  to  his  daugh- 
ter, with  a  view  to  providing  for  her  future  wants,  and  no  com- 
plsint  is  made  as  to  any  improper  motive  on  the  part  of  the 
grantor  in  executing  the  conveyance,  and,  if  made,  these  cred- 
itors were  in  nowise  affected  by  it,  and,  besides,  it  was  executed 
from  the  purest  and  best  of  motives.  It  was  executed  nearly 
fifteen  years  before  his  financial  troubles,  and  the  grantor  was 
endeavoring  to  provide  for  his  daughter  as  he  had  for  his  two 
sons,  to  whom  he  had  eriven  or  conveyed  a  similar  interest. 

It  is  contended  that  the  reservation  of  i>ower,  with  the  right  of 
appointment,  destroyed  the  conveyance  by  the  grantor,  to 
Ills  daughter^,  and  left  him,  so  far  as  creditors  are  concerned,  as 
if  no  conveyance  had  been  made. 

There  can  be  no  doubt  but  that  the  title  passed  from  the  gran- 
tor to  the  grantee  (his  daughter)  at  the  date  of  the  conveyance, 
and  if  not  inadn  for  a  fraudulent  purpose,  we  perceive  no  reason 
why*  the  father  could  make  such  a  settlement  upon  his  daughter 
when  not  affecting  the  rights  of  others.  She  did  not  hold  the 
property  in  trust  for  her  father,  but  the  title  was  in  her,  subject 
to  tne  power  reserved  in  the  deed  on  the  part  of  the  grantor  to 
change  the  use  to  or  for  the  benefit  of  another. 

This  conveyance  was  of  record.  It  affected  none  of  these  cred- 
itors. It  was  not  prohibited  by  law,  and,  therefore,  must  be 
regarded  as  a  valid  instrument,  unless  revoked  under  the  power. 
The  statute  of  this  State  makes  the  property  held  in  trust  liable 
lor  the  debts  of  the  beneficiary,  and  this  court  has  often  so  de- 
cided, but  this  record  presents  no  such  case.  The  beneficiary  is 
not  the  debtor  of  these  appellants,  but  holds  under  a  conveyance 
from  the  debtor  that  vests  in  hpr  the  beneficial  interest,  subject 
to  tlie  power  of  revocation.  The  statute,  we  think,  has  no  ap- 
plication to  this  character  of  case,  and  the  argument  that  the 
reservation  of  power  nullifies  the  conveyance  is  answered  by  the 
t)plnion  of  the  Supreme  Court  in  the  case  of  Jones  v.  Clipton,  101 
XJ.  S.,  225.  That  case  was  a  conveyance  by  the  husband  to  the 
Vrite  of  certain  realty,  the  deed  containing  a  clause  reserving  to 
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the  grantor  ''the  power  to  make  the  grant  in   whole  or  in  part« 

and  to  transfer  the  property  to  any  uses  he  might  appoint,  and 

to  Buch  person  or*  persons  as  he  might  designate,  and  to  cause 

Buoh  uses  to  spring  or  shift  as  he  might  declare/* 

The  conveyance  was  made  at  a  time  when  the  husband  was  not 

involved,   hut  subsequently   became   embarrassed   and   was  ad-^ 

judged  a  bankrupt.     The  assignee  in  bankruptcy  contended  that 

the  deed  passed  no  interest  to  the  wife  as  against  creditors,  but 

was  fraudulent  as  to  future  creditors,  the  husband  retaining  and 

controlling  the  use  of  the  property,  and  further  insisted  that  the 

power  of  revocation  and  appointment  passed   to  the  assinee  for 

the  benefit  of  creditors-     The  Supreme  Court  held,  through  Mr. 

Justice  Field,  that  "the  right  of  the  husband  to  settle  a  portion 

of  his  property  upon  his  wife  and  thus  provide  against  the  viois* 

situdes  of  fortune,  when  this  can  be  done  without  impairing  the 
existing  claims  of  creditors,  is  indisputable.*' 

The  court  proceeded  also  to  say  **the  powers  of  revocation  and 
appointment  to  other  uses,  reserved  to  the  husband  in  the  deeda 
in  question,  do  not  impair  their  validity  or  their  efflcaoy  in 
transferring  the  estate  to  the  wife,  to  be  held  by  her  until  sUoh 
revocation  or  appointment  be  made." 

It  was  also  held  in  the  same  case  that  such  a  power  was  not  an 
interest  in  the  property  that  could  be  transferred  to  another,  or 
sold  under  execution  or  devised  by  will,  or  that  passed  to  the 
assignee.  Such  is  the  doctrine  on  the  subjcet,  and  has  been 
modified  by  our  statute  of  wills  to  the  extent  only  that  in  a 
devise  of  one's  own  estate,  who  has  a  discretionary  power  of  ap- 
pointment, shall  operate  as  an  execution  of  the  power  unless  a 
contrary  intention  shall  appear  by  the  will. 

It  is  claimed  that  the  grant  to  the  daughter  was  revoked  by  a 
deed  of  revocation  at  one  time,  prepared  by  the  father  for  the 
purpose,  and  destroyed.  The  testimony  of'  the  grantor  shows 
that  this  writing  was  executed  to  enable  those  who  were  engaged 
in  the  business  of  making  soap  and  candles  to  form  a  sort  of 
trust,  in  which  like  partnerships  or  companies  rould  combine 
with  the  title  to  the  factories  owned  by  each,  invested  in  the  one 
head;  that  this  contemplated  movement  failing,  the  revocation 
was  never  carried  into  effect,  oither  by  notice  to  his  daughter  or 
by  any  writing  obligatory  on  either  party,  and  we  are  satisfied 
that  no  revocation  was  ever  made.  • 

The  wife  of  Wm.  Cornwall,  Sr.,  .vith  whom  he  had  not  been 
living  for  years,  asserted  dower  in  the  real  estate  assigned,  and 
in  order  to  obtain  her  relinquishment  it  was  agreed,  for  a  consid- 
eration expressed,  that  the  wife  should  relinquish  dower  in  the* 
estate  assigned  and  describing  the  factory  as  a  part  of  the  realty 
that  had  been  passed  to  the  assignee. 

The  object  oi  this  deed  was  to  release  all  right  to  dower  in  the 
property  assigned,  nothing  more.  It  was  not  the  purpose  or  in- 
tention of  the  grantor,  in  the  midst  of  his  pecuniary  embarrass- 
ments, to  take  from  his  daughter  the  estate  he  had  given  her, 
and  thereby  involve  her  in  financial  ruin.  He  did  propose  to 
creditors  that  he  would  revoke  the  grant  if  they  would  settle^ 
upon  terms  that  had  been  submitted  to  them. 

His  proposition  was  not  accepted,  and  we  find  no  evidence  in 
the  record  Justifying  the  conclusion  that  the  power  reserved  by 
the  grantor  in  the  conveyance  to  his  daughter  had  been  executed^ 
but  on  the  contrary  the  facts  indicate  a  purpose  not  to  deprive- 
the  daughter  of  the  estate  conveyed  except  upon  certain  condK 
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tions,  and  the  chancellor  very  properly  refused  to  subject  her 

estate  to  the  demands  of  creditors. 

The  chancellor  also  adjudged  properly  in  refusing  to  allow  rent 

to  Mrs.  Hill  for  her  interest  in   the  factory  after  the  year  1885. 

The  scarcity  of  financial   means   is   assigned   as  the  reason  for 

failing  to  pay  this  rent,  but  this  can  be  no  response  to  the  claim, 

in  the  absence  of  other  facts  and  circumstances  bearing  on  the 

question.  The  dominion  exercised  by  the  grantor  over  the  prop- 
erty conveyed  to  his  daughter  and  his  pecuniary  necessities 
doubtless  induced  him  to  withdraw  his  liberality  towards  the 
daughter,  and  she  failed  to  assert  any  claim  for  the  reason  that 
her  father  had  not,  only  prior  to  1885,  paid  her  the  most  of  the 
rent,  but  prior  to  and  after  that  time  had  advanced  to  her  con- 
siderable sums  of  money,  more  than  would  have  compensated 
her  for  the  rent,  and  it  is  a  fair  inference,  to  be  gathere'd  from 
payments  made  for  botli  the  daughter  and  her  husband,  that  no 
claim  for  rent  was  intended  to  be  asserted,  and  it  would  be  in- 
equitable, under  the  circusnitances,  to  compel  her  father  to  pay 
it,  or  take  from  his  creditors  any  part  of  his  or  the  assigned 
estate  for  that  purpose. 

On  the  appeal  of  Eleanor  Cornwall  from  thu-t  part  of  the  judg- 
ment denying  her  claim  for  $9,000,  the  following  facts  are  made 
to  appear:  She  is  the  wife  of  Wm.  Cornwall,  Jr.,  and  on  July  25, 
1875,  a  relative.  Miss  Henrietta  Ormsby,  conveyed  to  her  a 
vacant  lot  on  Ormsby  avenue.  The  lot  was  valuable,  worth  $7,0CX) 
or  $8,000.  A  dwelling  was  erected  upon  it  by  the  husband  in  a 
short  time,  and  they  occupied  it  as  a  home. 

The  house  was  erected  many  years  before  the  financial  troubles 
of  the  firm.  In  the  year  1890  this  property  was  sold  to  Bonnie 
for  $17,000,  $5,000  of  which  was  paid  in  a  check  to  the  wife,  and 
two  notes  executed  to  her  for  the  balance.  The  husband  took 
charge  of  the  cash,  and  doubtless  used  it. 

Shortly  after  this  sale  the  banks,  to  which  the  firm  of  Corn- 
wall &  Bro.  were  indebted  in  large  sums,  began  to  press  them 
for  money.  The  notes  of  the  purchaser  had  been  paid,  and  the 
firm,  through  its  members  (at  least  Aaron  Cornwall),  obtained 
this  money  from  the  wife  through  the  husband.  Thn  money  was 
obtained  and  placed  by  the  firm,  through  its  bookkeeper,  to  the 
credit  of  Wm.  Cornwall,  Jr..  the  husband. 

Aaron  Cornwall,  knowing  how  the  money  was  obtained  and  to 
whom  it  belonged,  placed  opposite  to  the  credit  given  his  brother 
the  words  **his  wife's  money,''  and  when  they  had  obtained 
over  $7,000  of  the  wife's  money,  a  note  was  executed  to  her  by 
the  firm  for  that  amount,  and  after  this  other  sums  were  bor- 
rowed, increasing  the  amount  loaned  by  the  wife  to  $9,000;  that 
the  firm  knew  the  money  credited  to  Wm.  Cornwall,  jr.,  was  his 
wife's  money,  and  that  the  husband  held  it  for  investment  for 
the  wife,  is  undoubted,  and  their  obligation  to  secure  it  equally 
certain. 

Aaron  Cornwall,  the  member  of  the  firm,  knew  it  was  the 
wife's  money,  and,  when  used,  evidences  of  its  being  hers  was 
always  connected  with  its  use.  The  husban«l  recognized  it  as 
the  wife's  money,  and  it  was  repaid  her  by  the  firm  in  this  way: 
Wm.  Cornwall.  Sr.,  owned  a  house,  and  lot  on  Main  street,  and 
wag  desirous  of  securing  Mrs.  Cornwall,  and  of  raising  other 
money  to  meet  the  urgent  demands  of  creditors.  They  state  that 
upon  consultation  it  was  thought  a  mortgage  upon  the  property 
would  hasten  what  they  were  trying  to  avoid,  viz,  an  assign- 
ment of  their  property,  and  in  order  to  relieve  the  creditor  for 
the  time  being,   Wm.  Cornwall,  Sr.,  sold  to  Wm.  Cornwall,  Jr., 
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this  house  and  lot  on  Main  street  for  $27,00(),  executing  a  deed 
reciting  a  consideration  of  $9J)(X)  in  hand  paid,  which  was  in  sat- 
isfaction of  the  money  due  Mrs.  Cornwall,  and  the  notes  for  the 
balance  belong  to  creditors  or  the  assignee  of  Wm.  Cornwall.  Sr. 

Counsel  were  advised  with  in  reference  to  securing  the  wife  in 
this  manner,  and  Wm.  Cornwall,  Sr.,  as  well  as  the  other  mem- 
bers of  the  firm,  consented  to  it,  and  the  note  for  $7,<XX)  or  more 
was  left  in  the  hands  of  Aaron  Cornwall.  It  was  a  surrender  by 
Wm.  Cornwall,  Sr.,  of  his  own  estate  to  pay  his  son's  wife,  with 
the  balance  to  be  applied  to  the  indebtedness  of  these  assignors. 

When  the  deed  of  assignment  was  made  the  assignee  was  in- 
formed of  the  nature  of  the  claim  of  Mrs.  Cornwall.  He  paid  off 
the  bonds  executed  for  the  property  hy  Wm.  Cornwall,  Jr.,  and 
the  balance  of  the  proceeds  are  in  his  hands  for  Mrs.  Cornwall 
or  those  entitled. 

This  is  no  stale  claim  asserted  by  the  wife,  nor  is  it  affected 
by  even  a  suspicion  of  unfairness  or  fraud;  but,  with  bankruptcy 
impending  over  the  firm,  of  which  her  hushand  was  a  member, 
his  individual  estate  wrecked,  as  well  as  the  partnership,  it  is 
argued  that  the  wife  voluntarily  sold  her  home  and  placed  the 
proceeds  of  the  sale  in  her  husband's  hands,  that  all  she  had 
might  be  swallowed  up  in  the  general  financial  crash. 

Such  a  view  of  the  acts  and  conduct  of  the  parties  is  not  sus- 
tained by  the  testimoy,  but,  on  the  contrary,  it  is  evident  this 
money  was  borrowed  as  the  wife's  money  and  invested  by  those 
whose  duty  it  was  to  invest  it  in  this  Main  street  property;  that 
the  proceeds  of  the  sale  of  the  home  of  the  wife  became  her  sep- 
arate estate  and  was  so  regarded  clearly  appears;  and  whether 
the  wife  was  or  not  a  competent  witness,  or  the  husband  for  the 
wife,  the  testimony  of  the  other  mem!)ers  of  the  firm  show  the 
manner  in  which  the  money  was  obtained,  to  whom  it  belonged, 
and  its  being  made  secure  in  the  conveyance  of  the  Main  street 
property. 

Tne  note  to  the  wife  by  the  firm,  the  husband  being  a  member, 
must  create  a  separate  use  in  the  wife,  otherwise  it  could  have 
no  effect  in   law  or  equity.     (Maraman  v.  Maraman,  4  Met.,  89.) 

That  the  conveyance  was  made  to  the  husband,  omitting  the 
wifes'  name,  is  not  in  the  way  of  recovery:  that  she  was  ben- 
eficially interested  to  the  extent  of  the  money  loaned  the  firm  is 
evident,  and  in  the  effort  to  secure  her  jind  invest  her  money, 
the  fact  that  the  deed  was  made  to  the  husband  without  her 
knowledge  and  in  the  belief  that  it  would  secure  her,  preserves 
instead  of  destroying  the  trust. 

He  held  the  property  in  trust  for  the  wife  to  the  extent  her 
money  was  invested  in  it.  No  creditor  of  the  debtor  and  hus- 
band is  wronged  by  protecting  the  wife  in  a  case  like  this.  They 
could  have  given  no  crdeit  to  the  husband  on  the  faith  of  the 
wife's  estate,  to  which  she  had  the  legal  title.  He  had  not  used 
her  money  for  years  in  the  conduct  of  his  business,  as  is  usual  in 
such  claims,  and  when  a  bankrupt,  his  wife  asserts  her  claim 
under  some  latent  equity  that  her  money  was  to  be  held  in  trust 
or  invested  for  her  benefit;  but  on  the  eve  of  his  bankruptcy, 
and  with  a  knowledge  of  his  condition,  the  wife  permits  the  loan 
of  her  money  to  the  firm  of  which  he  is  a  member,  and  takes 
from  the  firm  her  note,  evidencing  the  agreement  to  pay  her  and 
not  the  husband. 

The  justice  of  the  claim  can  not  be  questioned,  and  if  equity 
will  interpose  for  the  protection  of  those  laboring  under  the  dis- 
ability of  coverture,  and  secure  what  a  confiding  wife  has  placed 
in  the  hands  of  her  husband  to  be  invested  for  her,  no  case 
could  be  presented  presenting  stronger  facts  for  relief  than  the 
one  before  us.     In  our  opinion   the  chancellor  erred  in.  refusing 
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to  allow  the  appellant,  Mrs.  Cornwall,  the  $9,000  Invested  of  her 
money  in  the  house  and  lot  conveyed  by  Cornwall,  Sr.,  to  his 
son,  William,  on  January  31,  1891. 

On  the  appeal  of  the  Merchants'  National  Bank,  a  creditor  of 
the  firm  of  Cornwall  &  Bro.,  the  question  as  to  the  right  of  the 
bank  to  make  double  prooif  arises;  that  is,  its  ripjht  to  prove 
its  debt  not  only  aj?ainst  the  firm  of  Cornwall  &  Bro.,  but  also 
against  the  individual  assets  of  Wm.  Cornwall,  Sr.,  Wm.  Corn- 
wall, Jr.,  and  Aaron  Cornwall,  all  three  of  whom  constituted 
the  firm  of  Cornwall  &  Bro. 

It  is  said,  and  this  is  true,  that  there  was  not  a  joint  assign- 
ment of  both  partnership  and  individual  property,  but  separate 
assignments,  first,  by  the  partnership  and  then  separate  assign- 
ments by  each  member  of  his  individual  estate,  and  the  ques- 
tion asked  is:  Who  are  the  cestui  que  trust  in  these  several 
deeds?  and  the  answer  must  be  that  all  the  creditors  are  the 
beneficiaries  in  each  deed;  but  the  question  atrain  arises:  How 
are  the  assets  from  each  assignment  to  be  distributed  between 
partnership  and  individual  creditors? 

We  can  perceive  no  distinction  between  a  joint  assignment, 
where  the  firm  assets  and  the  individual  assets  are  assigned, 
and  the  case  where  each  make  separate  assignments.  The 
-equitable  rule  is  the  same,  and  must  l^e  applied  in  the  same  way. 

It  is  conceded  that  at  law  firm  creditors  liave  no  lien  upon  the 
firm  assets,  and  no  contract  right  by  which  an  individual  cred- 
itor must  stand  aside  until  the  partnership  creditor  is  satisfied, 
butacouitof  equity  gives  to  the  firm  creditor  a  lien  through 
the  partners,  who  have  the  right  to  demand  the  payment  of  firm 
debts  before  the  partnership  property  can  be  applied  to  the 
individual  debt  of  one  of  the  partners,  and   this   rule   of  equity 

?;Iving  the  creditor  of  the  firm  priority  over  the  individual  cred- 
tor  as  to  firm  assets  was  so  extended"  by  this  court,  in  the  case 
t)f  the  Northern  Bank  of  Kentuckv  v.  Keyes,  2  Duvall,  169,  as  to 
compel  the  creditor,  who  elects  to  accept  the  benefit  of  this 
equitable  rule,  to  remain  still  until  the  individual  creditor,  out 
of  the  individual  assets,  is  made  equal  with  him. 

Counsel  for  the  bank  have  cited  many  authorities  in  other 
States,  including  those  from  the  Federal  judiciary,  establishing 
a  different  doc  tine,  and  presents  with  much  force  a  line  of  rea- 
soning sustaining  their  view  of  this  equitable  doctrine. 

The  rule  in  the  case  of  the  Northern  Bank  v.  Keyes  has  been 
followed  or  recognized  in  this  State  in  several  reported  cases, 
viz.  Whitehead  v.  Chadwell,  2  Duvall,  432;  in  the  case  of  Spratt's 
Ex'or  V.  First  National  Bank,  84  Ky.,  85:  and  that  of  the 
Fayette  National  Bank  v.  Kenney,  79  Ky.,  133. 

It  was  not  intended  in  the  last  named  case  to  depart  from  the 
doctrine  as  settled  in  the  Nortliern  Jiank  v.  Keyes,  and  for  the 
reason  that  if  an  equity  is  created  or  flows  from  a  rule  of  right 
that  gives  one  set  of  creditors  priority  in  the  payment  of  debts 
out  of  one  class  of  assets,  those  who  are  required  to  look  for  pay- 
ment to  another  and  different  class  of  assets  should  at  least  be 
made  equal  before  those  electing  to  take  this  priority  should 
share  in  the  general  distribution. 

A  joint  and  severaKliability  may  afford  an  equitable  reason  for 
giving  a  lien  or  rather  priority  to  the  partnersliip  creditor  in  the 
distribution  of  the  partnership  assets,  but  lie  may  elect  not  to 
assert  this  claim,  but  share  with  the  individual  creditor  in  the 
distribution  of  the  entire  assets,  and  to  give  the  firm  creditor 
priority  in  the  first  place,  and  then  allow  him  to  share  with  the 
Individual  creditor  in  the  distribution  of  the  individual  assets  is 
neither  equitable  nor  just. 

The  firm  creditor  in  fact  credits  the  firm,  and  while  each  mem- 
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ber  is  individually  liable  also,  the  creditor  is  not  allowed  his 

priority  because  he  has  taken  the  precaution  to  have  all  the  Arm 

bound,  but  for  the  reason  the  partners  have  the  rigjt  to  have 

the  firm  assets  applied  to  the  payment  of  the  partnership  debts.  * 

The  equity  of  the  creditor  comes  in   this  way,  and  equity  must 

come  to  the  relief  of  those  who  are  required  to  look  on  until  the 

firm  creditor  has  been  paid.    We  adhere  to  the  rule  as  s€ttled  by 

this  court,  however  high  the  authority  elsewhere. 

The  defense  of  usury  was  set  up  by  Mrs.  Hill  (who  had  asserted 

her  claim  for  rent)  against  the  bank,  and   it  is  contended  that 

she  was  not  a  creditor,  and  could  not,  therefore,  make  such  a 
defense;  and,  if  a  creditor,  that  the  plea  of  usury  is  not  good. 
The  law  to  be  applied  to  this  bank  is  that  found  in  the  National 
Bank  act,  under  which  this  bank  was  organized. 

Many  of  the  notes  executed  by  this  Arm  to  the  bank  had  gone 
into  the  hands  of  third  parties  and  been  paid;  other  notes  have 
been  discounted  by  other  banks,  and  long  intervals  between  re* 
newals,  so  that  it  is  impossible  to  reach  a  correct  conclusion  as 
to  what  money  was  paid  and  when  paid. 

It  is  sufficient  to  say  that  the  court  below  has  conformed  to 
the  banking  law,  and  the  usury  deducted  is  not  for  a  larger  sum 
than  was  proper;  and  if  the  pleadings  were  bad,  it  appearing 
from  the  record  that  therS  is  usury,  the  case  would  be  sent  back 
with  leave  to  amend;  but  as  the  chancellor  has  deprived  the 
appellant  of  interest  to  the  extent  authorized,  we  are  not  dis- 
posed to  reverse  the  case  on  account  of  any  defect  in  the  plead- 
ing. 

A  question  of  usury  also  arises  on  the  appeal  of  the  Bank  of 
Louisville,  and  this  must  be  decided  un<ler  the  usury  laws  of 
this  State;  and,  looking  to  the  various  decisions,  we  think  the 
bank  has  no  cause  of  complaint. 

It  is  insisted  that  Mrs.  Hill,  as  in  the  case  of  Merchants* 
National  Bank,  had  no  right  to  make  the  plea  of  usury.  She 
had  set  up  a  claim  against  the  firm  of  Cornwall  &  Bro.  for  rent, 
and  by  the  judgment  below,  and  now  affirmed  by  this  court,  it 
has  been  held  she  was  not  entitled  to  recover;  still  it  appears 
from  the  record  that  usurious  interest  had  been,  charged  by  the 
bank.  That  usurious  interest  had  been  ascertained,  and  in  this 
controversy  between  creditors,  where  the  assets  are  insufficient 
to  pay  the  debts,  the  chancellor  should  take  notice,  although  no 
plea  is  entered  of  the  usury  sought  to  be  recovered,  and  reject 
the  claim  to  that  extent;  in  fact  in  any  case  where  it  is  plain 
from  the  record  that  the  party  is  seeking  to  recover  usury,  the 
chancellor  should  refuse  to  give  judgment  for  the  usury. 

The  case  of  Smith  v.  Young,  11  Bush,  12,  has  in  effect  been 
overruled  in  more  than  one  reported  case,  and  in  several  MS., 
opinions.  A  payment  made  at  the  date  of  the  renewal,  although 
regarded  as  a  payment  of  the  usury  and  the  note  renewed  for  the 
principal,  will  be  regarded  as  a  payment  on  the  principal;  and, 
although  the  note  may  be  in  the  renewal  signed  by  others  than 
those  originally  bound,  if  the  original  obligor  is  still  bound,  all 
usury  will  be  purged  from  the  transaction  so  long  as  he  remains 
liable.  (Hart  v.  Hayden,  79 Ky.,  346;  Rudd  v.  Planter's  Bank«. 
78  Ky.,  513;  Fitzpatrick  v.  Apperson.  79  Ky.,  272.) 

The  chancellor,  therefore,  properly  refused  to  render  any  judge- 
ment for  the  usury  when,  from  the  record,  it  was  made  to  ap- 
pear that  the  bank  was  seeking  to  recover  it.  The  contract  as  to 
usury  is  void  and  can  not  be  enforced.  (Luckey's  Adm'r  v% 
Oegg,  12  Bush,  300.) 
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It  is  claimed  by  the  bank  that  the  assignee  has  mismanaged 
and  wasted  the  assets,  and  should  be  held  responsible.  It  seems 
that  a  meeting  of  the  creditors  (excluding  the  appellant),  with 
an  advisory  committee  at  their  head,  authorized  the  continued 
operation  of  the  factory  to  prevent  the  loss  of  assets,  and  to 
work  up  the  material  then  on  hand.  It  was  supposed  that  a 
factory  in  full  operation  would  be  more  likely  to  be  sought  after 
than  one  that  had  been  abandoned,  and  to  preserve  the  business 
of  this  factory  and  add  to  its  value  it  was  the  part  of  wisdom  ta 
operate  it,  although  there  may  have  been  a  loss  sustained. 

We  see  nothing  in  the  record  that  would  authorize  the  chan- 
cellor to  condemn  the  judgment  of  the  assignee,  when  it  is  man- 
ifest that  rill  parties  acted  in  the  best  of  faith,  and  with  a  view 
to  advance  the  interest  of  creditors.  The  raw  material  on  hand 
bad  to  be  manufactured.  This  valuable  plant,  with  its  trade- 
mark and  business  known  in  all  parts  of  the  country,  had  to  be 
pursued — depreciation  in  value  was  what  the  assignee  and  the 
creditors  desired  to  avoid — and  the  plan  adopted  was  wise  in  its 
inception,  and  the  exercise  of  the  judgment  of  the  assignee  and 
nearly  every  creditor.  There  is  nothing  to  complain  of  on  account 
of  the  assignees  action  in  the  premises,  nor  is  there  any  ground 
of  complaint  by  reason  of  the  allowance  to  the  assignee. 

The  entire  assets  were  of  the  value,  as  is  stated,  of  $200,000,  all 
of  which  passed  .through  the  hands  of  the  assignee.  As  to  the 
fees  of  counsel,  the  case  comes  to  this  court  with  proof  sus- 
taining the  claim.  There  was  a  continuous  service  for  two  years» 
with  questions  arising  of  the  greatest  importance  to  the  assignee 
and  the  creditors.  Tlie  fee  is  $8,000»  and  while  the  sum  may 
appear  large,  we  can  not  assume  from  the  record  that  it  is  un- 
reasonable. The  chancellor  approved  the  allowance  and  i& 
fullv  sustained  by  the  testimony,  without  any  conflicting  proof. 

There  remains  another  question  left  undecided  when  the 
original  opinion  was  delivered  in  regard  to  the  judgment  of  sale 
of  Mrs.  HilTs  interest  in  the  factory. 

The  court  in  reading  the  record  considered  the  question  as  per- 
taining to  property  involved  in  another  case  in  which  Cornwairs. 
assignee  was  interested,  and  in  this  was  mistaken. 

Mrs.  Hill  claims  that  she  was  the  joint  owner  of  the  factory 
proper,  and  in  this  she  is  sustained  by  this  court;  but  she  fur- 
ther insists  that  the  chancellor  had  no  power  to  order  a  sale  of 
her  interest  at  the  suggestion  of  a  creditor,  who  has  alleged  that 
the  property  was  indivisible,  and,  being  a  vested  interest  in 
possession,  should  be  sold  as  a  whole,  as  authorized  by  section 
490.  Civil  Code. 

The  right  to  sell  the  whole  property,  in  case  of  a  joint  holding 
under  section  490  of  the  Code,  may  be  asserted  by  one  of  the 
joint  owners  against  the  others,  and  with  the  case  made  out  aa 
provided  by  that  section  a  court  of  equity  will  order  the  sale. 
The  right  to  sell  in  such  a  case  Is  purely  statutory,  and  the 
statute  must  be  followed;  and,  although  a  creditor  of  the  insol- 
vent assignor  has  a  beneficial  interest,  the  chancellor's  jurisdic- 
tion is  confined  to  cases  wnereone  joint  owner  sues  another,  joint. 
owner,  and  no  individual  or  firm  creditor  can  step  in  the  shoea 
of  the  assignee,  and  because  he  may  have  a  beneficial  interest, 
large  or  small,  assert  the  right  to  have  the  entire  property    sold. 

Oases  might  occur  where  the  assignee,  from  the  charges  in  the. 
petition  and  proof  to  that  effect,  is  wasting  the  estate,  and  sub- 
jecting the  property  to  sale  at  a  sacrifice  for  the  interest  of  ona 
Joint  tenant,  that  a  court  of  equity  would  interfere;  but  we  have 
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no  such  case  here,  and  if  any  creditor  can  sue  at  pleasure,  re- 
gardless of  the  assignee,  who  has  the  legal  title,  it  not  only  pro- 
duces confusion  but  opens  the  door  to  this  statutory  relief  for  all 
parties  interested  in  tne  estate. 

The  assignee  in  this  case  brought  no  action  of  this  character, 
and  while  it  may  appear  thalJ  a  sacrifice  of  the  property  would 
result  if  not  sold  as  a  whole,  it  affords  no  reason  for  entertain- 
ing a  jurisdiction  unlsnown  to  the  common  law  and  not  con- 
ferred by  statute. 

The  assignee  may  be  clothed  with  the  mere  legal  title  for  cred- 
itors, still  he  is  the  party  to  sue;  and  if  otherwise,  contests  would 
soon  arise  between  the  assignee  and  the  creditors  and  every  one 
iiiteresteil    asserting  his  right  under   this  provision  of  the  Code. 

The  judgment  is,  therefore,  reversed  as  to  Mrs.  Eleanor  Corn- 
wall, with  directions  to  enter  a  judgment  for  l^er  for  the  amount 
indicatpil,  and  also  reversed  in  so  far  as  it  directs  the  sale  of 
Mrs.  Hill's  interest  in  the  factory,  and  must  stand  affirmed  in 
every  other  respect.  This  is  not  intended  to  preclude  the  assignee 
from  asking  the  relief  sought  by  the  creditor  as  against  Mrs. 
Hill. 


GLASS  V.  COMMONWEALTH. 
(Filed  May  2,  1894— Not  to  be  reported.) 

1.  Thfi  renord  does  not  contain  the  evidence,  therefore,  the  oorrectnesfi  of 
order  of  the  trial  court  refusing  to  (rrant  appellee  a  continuance,  on  account 
t)f  ah<;pnt  witnesses,  can  mt  \te  considered  on  this  appeal. 

2.  The  appellee  was  properly  charged  with  challenges  to  jurors  made  by 
his  oodt*fendant  as  well  as  himself  before  he  demanded  a  separate  trial,  the 
trial  at  outset  having  proceeded  against  both  defendants. 

Josiah  Harris  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  was  convicted  of  the  crime  of  robbery  and  sen- 
tenced to  conlinement  in  the  penitentiary  for  the  period  of  eight 
years.  He  complains  of  the  judgment,  because  his  application 
for  a  continuance  on  account  of  the  absence  of  certain  witnesses 
was  overruled  and  because  the  verdict  was  contrary  to  the  evi- 
dence. He  does  not  bring  up  the  evidence,  hence  we  do  not 
know  of  the  materiality  of  the  proposed  testimony,  and  indeed, 
for  aught  the  record  shows  to  tlie  contrary,  tlie  witnesses  al- 
leged to  have  been  absent  when  Ihe  affidavit  for  a  continuance 
was  filed  may  have  appeared  during  the  trial  and  testified.  He 
also  complains  that  the  court  charged  him  with  certain  peremp- 
tory challenges  to  jurors,  made  by  himself  and  his  co-defendant, 
Trice,  before  a  separate  trial  was  demanded  by  him. 

It  appears  that  the  trial  proceeded  at  the  outset  against  both 
defendants.  A  demand  was  then  made  for  a  separate  trial.  It 
was  granted  and  the  trial  proceeded  only  as  to  the  appellant.  Sec- 
tion 198  of  the  Criminal  Code  seems  conclusive  of  this  objection, 
to  wit:  When  several  defendants  are  tried  together  the  challenge 
ot  any  one  of  the  defendants  shall  be  considered  the  cliallenge 
of  all.    The  trial  judge  found,  from  the  facts  shown  on  the  ei^am- 
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ination  of  the  juror,  Martin,  that  be  was  a  citizen  and  house- 
keeper of  McCracken  county.  We  are  of  the  same  opinion,  and 
this  objection  can  not  prevail,  even  if  such  matter  were  the  sub- 
ject of  review.     (Section  281,  Criminal  Code.) 

The  form  and  substance  of  the  indictment  and  instructions  are 
unobjectonable. 

Wherefore,  the  judgment  is  affirmed. 


BLAKELY,  ASS'EE  v.  SMITH,  Ac. 
(Filed  May  12,  1894— Not  to  be  reported.) 

1.  Attaohmentfi— Assignmentfl  for  benefit  of  creditors— Priorities— An 
order  of  attachment  delivered  to  an  officer  with  direotioDS  not  to  execute  it, 
does  not  create  a  lien  on  the  defendant's  estate  until  the  direction  to  stay  its 
execution  Is  removed. 

Therefore,  a  deed  of  assignment  for  the  benefit  of  creditors,  executed,  ac- 
knowledged and  lodged  for  record,  l^efore  the  officer  holding  an  order  of 
attachment  was  directed  to  execute  it.  passes  title  to  grantor* s  estate  free 
from  all  lien  under  the  attachment. 

2.  The  attaching  creditors,  who  directed  the  officer  to  sell  the  assignor's, 
estate  under  »uch  attachments,  are  jointly  liable  with  the  officer  to  the  as- 
signee for  such  illegal  seizure  and  sale. 

Hill  <Sc  Denham  for  appellant. 

H.  F.  Finley  and  Crawford  &  Mason  for  appellees. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  question  involvi?d  on  this  appeal  is  the  sufficiency  of  the 
petition  filed  by  the  appellant  against  the  appellee.  The  allega- 
tions are  to  the  effect  that  one  John  Smith,  on  the  18th  of  May, 
1891,  conveyed  his  property  in  trust  for  the  benefit  of  his  cred- 
itors to  the  appellant,  the  deed  of  trust  having  been  executed  at 
12  o'clock  m.  on  the  day  mentioned,  and  filed  for  record  and  tax 
paid  thereon  at  twenty  minutes  after  two  o'clock  on  the  evening 
of  the  same  day.  It  is  further  averred  that  after  the  deed  had 
been  so  lodged  for  record,  there  was  placed  in  tlie  bands  of  tlie 
appellee  as  jailer  certain  orders  of  attaclunent  against  Smith's 
property,  all  ojf  which  liad  been  issued  on  suits  tiled  after  the 
lodgment  of  tlie  deed  of  trust  for  record,  save  that  of  W.  E.  Grin- 
stead  &  Co.  for  some  $1,8(H),  which  issued  and  came  to  the  hands 
of  the  jailer  on  the  morning  of  May  18,  1S91,  at  eleven  o'clock 
and  twenty-five  minutes;  but  it  is  charged  in  the  petition  that 
when  this  order  was  handed  to  the  ofHcer,  (irinstead  &  Co.  di- 
rected him  '^not  to  let  Smith  know  he  had  it,  and  not  to  execute 
it  or  take  any  steps  to  execute  it  until  they  should  direct  him  to 
do  so/'  and  that  they  did  not,  in  fact,  direct  the  officer  to  exe- 
cute it  until  after  the  deed  of  trust  was  lodged  for  record.  It 
appears  from  the  orders  of  attacljment,  whicii  are  made  exhibits 
in  the  petition,  that  they  were  all  levied  on  the  property  of 
Smith  late  in  the  afternoon  of  May  18th,  and  after  the  dee'd  of 
trust  had  been  executed  and  lodged  for  record,  tlie  officer  hav- 
ing actual  notice,  as  is  averred,  of  the  assignment  theretofore 
made. 

It  appears  further  from  the  petition  that  the  personalty  so 
seized  by  the  officer  and  thereafter,  over  !he  protest  of  the  ap- 
pellant., as  assignee,  sold  by  him  at  the  instance  of  the  various. 
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plaintiffs  in  the  attachments,  was  of  the  value  of  $7,500,  and  the 
petition  claims  that  sum  of  the  appellee  and  his  sureties  for  the 
alleged  illegal  seizure  and  sale. 

By  an  amended  petition  the  attaching  creditors  were  also  made 
defendants,  and  sought  to  be  made  jointly  liable  with  the 
officer.  A  demurrer  to  the  petition  as  amended  was  sustained, 
and  the  assignee  declines  to  plead  further.  His  petition  was 
dismissed. 

It  seems  to  us  beyond  a  question  that  the  title  to  the  property 
passed  by  the  deed  of  trust  to  the  appellant  as  assignee;  that  ft 
did  BO  free  from  any  attachment  lien  seems  equally  clear.  All  of 
the  orders  of  attachment  came  to  the  hands  of  the  appellee  to 
execute  after  the  assignment.  This  is  conceded  to  be  shown  bv 
the  petition  and  exhibits  of  all  of  them,  save  that  of  Orinstead  & 
Co.,  and  as  to  tihis,  the  direction  not  to  execute  it  suspended  the 
-creation  of  any  lien  and  made  it  a  '*dead  letter''  in  the  officer's 
hands  until  the  stay  was  removed. 

This  question  was  determined  in  Gray's  Adm'r,  &c.  v.  Patton's 
Adm'r,  occ,  13  Bush,  628,  where  an  order  of  attachment  came  to 
the  sheriff's  hands  on  the  3d  of  August,  1860,  but  with  a  direction 
from  the  plaintiff's  attorney  not  to  levy  it  until  further  orders. 
On  the  4th  day  of  October  thereafter  the  defendant  on  the  at- 
tachment executed  and  delivered  a  mortgage  to  Gray's  adminis- 
trator, tl)e  lien  of  which  was  held  to  be  superior  to  the  attach- 
ment lien,  for  the  reason  that  the  order  of  attachment  was  not 
delivered  to  the  sheriff  to  execute  on  the  3d  of  August,  when  he 
got  it,  and  it  was  not,  in  fact,  executed  until  the  6th  of  Ocotber, 
two  days  subsequent  to  the  creation  of  the  mortgage  lien. 

The  only  point  urged  in  support  of  the  ruling  below  by  counsel 
for  tlie  appellee  is  that  the  time  when  the  order  of  attachment 
caine  to  hand,  as  shown  by  the  endorsement  thereon,  was  the 
time  when  the  lien  was  created,  and  there  can  be  no  impeach- 
men  or  falsification  of  this  on  this  action. 

No  authority  is  cited  in  support  of  this  view,  and  we  fail  to  see 
any  reason  supporting  it.  Certainly  the  authoriy  of  this  court  is 
conclusively  against  it.  We  are  of  opinion  also  that  the  court 
should  have  permitted  the  amended  petition  to  be  filed.  All 
who  engaged  in  the  wrongful  seizure  and  sale  of  tiie  property 
may  be  held  liable. 

We  learn  from  the  amendment  that  those  who  are  sought 
therein  to  be  made  defendants  directed  the  illegal  levy  and  sale, 
and,  in  fact,  eventually  got  the  benefits  flowing  therefrom. 

The  judgment  is  reversed  and  cause  remanded,  with  directions 
to  overrule  the  demurrer  and  permit  the  amended  petition  filed 
in  the  clerk's  office  on  November  16,  1891,  to  be  filed  of  record. 


HARDWICK  V.  KEAN,  RECEIVER,  &c. 
(Filed  May  15,  1891.) 

1.  The  allegations  of  a  petition  by  a  nonresident  for  the  renjoval  of  a  cause 
from  a  State  to  a  Federal  court  must  be  taken  as  true  when  they  are  not 
controverted. 

2.  The  petitioner  has  a  ri(?ht  to  file  an  amended  petition  for  removal  on 
the  same  day  the  original  petition  is  filed,  and  before  plaintiff  has  taken 
any  step  or  filed  any  pleading  In  the  case  concornlnff  the  riftht  of  I'emoval. 

3.  An  action  against  the  receiver  of  a  railroad  appointed  by  a  Federal 
court,  to  recover  damages  resulting  from  his  operation  of  the  road,  Is  a  suit 
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'''arising  under  the  GoDBtltutioD  and  laws  of  the  United  States"  within  the 
meaning  of  section  9,  article  3  of  the  United  States  Constitution. 

C.  B.  Hancock,  Haggard  A  Benton  and  C.  F.  Spencer  for  ap- 
pellant. 

Humphrey  &  Davie  and  Artliur  Carey  for  appellees. 

Appeal  from  Powell  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

This  is  an  action  instituted  in  the  Powell  Circuit  Court  by  J. 
B.  Hardwick  against  Hamilton  F.  Kean,  receiver  of  the  Ken- 
tucky Union  Railway  Company,  to  recover  damages  resulting 
from  alleged  improper  construction  and  operation  of  the  road 
upon  plaintiff's  land. 

At  the  time  fixed  by  the  Civil  Code  for  defendant  to  answer  he 
filed  his  petition  for  removal  of  the  cause  from  Powell  Circuit 
Court  to  Circuit  Court  of  the  United  States  for  the  district  of 
Kentucky  upon  the  ground  he  was  and  is  a  citizen  of  the  State 
of  New  Jersey;  and  in  an  amended  petition  filed  same  day 
It  was  stated  as  an  Additional  ground  for  removal  that  the  action 
is  one  which  arises  under  the  Constitution  and  laws  of  tlie 
United  States. 

The  bond  required  in  such  case  having  been  filed,  the  lower 
court  made  an  order  for  removal  as  applied  for  by  defendant. 
Counsel  urge  as  objection  to  the  order  that  the  cause  for  removal 
stated  in  tlie  original  petition  was  not  proved,  and  that  it  was 
error  to  permit  the  amended  petition  filed  at  all. 

The  fact  relied  on  was  stated  in  the  petition,  verified  by  de- 
fendant's attorney  as  authorized  by  section  117,  Civil  Code,  to  be 
done  in  case  the  party  be  absent  from  the  county. 

The  statute  of  the  United  States  on  that  subject  does  not  in 
terms  require  any  other  or  further  proof  of  a  fact  stated  as  a 
cause  for  removal  of  an  action  from  a  State  Court  to  the  Circuit 
Court  of  the  United  States  than  affidavit  of  the  party  applying 
or  his  attorney.  In  this  case,  however,  no  question  can  arise 
about  sufficiency  of  the  proof  because  tlie  statement  of  the 
essential  act  in  the  petition  for  removal  not  being  controverted 
was  properl.^  accepted  by  the  court  as  true. 

We  do  not  see  wny  defendant  could  not  file  his  amended  peti- 
tion as  was  done  before  plaintiff  had  interposed  any  other  plead- 
ing or  taken  any  other  steps  in  the  case  than  to  simply  file  his 
petition.  And  as  it  would  have  anyhow  been  in  discretion  of 
the  court  to  permit  it  the  amended  pleading  filed  at  the  time 
it  was  done,  it  was  not  error  to  treat  it  as  properly  filed. 

It  appears  from  the  record  that  defendant  was  appointed 
receiver  l>y  judgment  of  the  Circuit  Court  of  the  United  States, 
and,  therefore,  as  held  by  the  Supreme  Court,  such  action 
against  him  as  this  is,  in  meaning  of  section  2,  article  8,  Consti- 
tution of  the  United  States,  a  suit  "arising  under  the  Constitu- 
tion and  laws  of  the  United  States,"  and  subject  to  removal 
from  a  State  court  to  Circuit  Court  of  the  United  States.  (Bush 
v.  Colbath,  3  Wall,  aS4;  Feebelman  v.  Packard,  109  U.  S.,  421; 
Bock  V.  Perkins,  139  U.  S.,  628;  Texas  &  Pacific  K.  R.  Co.  v. 
Cox.,  145  I^  S.,  593.) 

In  our  opinion,  without  deciding  whether  sufl[icient  cause  for 
removal  was  stated  in  original  petition,  there  was,  according  to 
the  eases  cited,  unquestionably  sufficient  cause  in  the  amended 
petition,  and  the  lower  court  had  no  other  alternative  but  to 
transfer  the  case. 

Judgment  affirmed. 
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SMITH  V.  COMMONWEALTH. 

(Filed  May  12,  1894— Not  to  be  reported.) 

Criminal  law— iDstruotions— It  was  erroneous  for  the  oourt  to  give  prent* 
Inenoe  in  Itfl  instruotions  to  tbreiits  made  by  accused  convicted  of  man- 
slaufchter.  Such  faoDs  were  proper  for  the  jury  to  consider  in  determlnlng- 
whether  or  not  the  accused  acted  under  the  belief  that  his  life  was  in  danger 
or  that  his  brorher^s  life  was  in  danger. 

See  opinion  for  proper  instruction  to  be  given  for  one  committing  homi- 
cide on  his  premises*  in  defense  of  his  life  or  the  life  of  his  brother,  or  for 
the  protection  of  either  from  great  bodily  harm. 

T.  F.  Edwards  for  appellant. 

N.  A.  Porter  and  W.  J.  Hendrick  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant,  Will  Smith,  was  convicted  of  manslaughter  and 
his  punishment  fixed  at  sixteen  years  in  the  State  prison.  The 
offense  chaiged  was  the  killinii;  of  George  Smith  by  shooting  him 
with  a  pistol. 

It  seems  that  the  deceased  had  threatened  to  take  the  life  of 
the  accused,  and  in  such  a  determined  way  as  induced  a  white 
man  (the  accused  and  deceased  were  l^oth  colored)  for  whom  the 
two  had  been  working,  to  notify  the  ^ecused  of  the  intention  of 
George  to  kill  him. 

The  facts  are  in  substance  these:  They  lived  on  adjoining^ 
premises,  with  a  fence  between  the  two  buildings;  the  killing^ 
was  in  front  of  l^he  house  of  the  accused  ut  the  stops  that  led 
into  the  yard  of  appellant's  house;  a  short  tirae  before  the  kill- 
ing (only  a  few  minutes)  Jim  Smith,  a  1  rothvr  of  the  accu.Sftd, 
heard  a  quarrel  going  on  at  the  house  of  the  deceased.  Jim  went 
over  to  see  what  was  the  trouble,  and  found  the  deceased  quar- 
reling with  his  (the  deceased)  brotlier,  John.  Wheiv  the  deceased 
saw  tliat  Jim,  the  brother  of  the  accused,  was  present,  said  to 
Jim,  "what  the  hell  he  was  doing  there,"  and  , then  struck  him, 
Jim  ran  hack  to  his  house,  and  while  making  ti)is  hfli^ty  retreat 
tlie  deceased  picked  up  an  axe  and  threw  at  him,  the  axe  pass- 
ing over  Jim's  shoulders  hut  not  striking  him.  Georgcv  the  de- 
ceased, tlien  left  his  house  hy  going  out  at  the  front  gute  into 
the  street  and  approaeiied  tii(»  steps  tliat  led  over  the  fentt  into 
the  house  of  the  accused,  and  inquired  "what  damn  worihless 
son-of-a-bit(^h  flisliked  tlie  way  he  treated  that  boy."  A  hro^he^ 
of  the  deceased,  John,  replied  "several  of  them  don't  like  i*-.'» 
The  deceased  then  said  "if  any  damn-son-of-a-bitch  don't  like  it 
let  him  come  out  and  stand  before  me."  When  this  remark  \va-« 
made  tlie  accused,  whu  was  on  the  steps  at  tiis  own  home,  cried 
"look  out,"  and  fired  three  shots,  or  two  at  least,  that  .struck 
the  deceased  in  the  stomach  and  ended  his  life. 

The  State  proves  tliat  (George,  the  deceased,  had  no  weapon  of 
any  sort,  while  the  defense  sliows  that  he  had  a  knife  in  his 
liand  and  was  making  his  way  into  the  yard  of  tho  accused. 
That  the  deceased  purposed  to  carry  into  execution  his  threats 
to  take  the  life  of  the  accused  the  jury  couhi  well  have  assumed 
under  the  circumstances  and  facts  established.  He  had  threat- 
ened the  life  of  the  accused,  as  is  shown  by  testimony  uncontra- 
dicted, and  in  the  heat  of  passion,  after  throwing  the  axe  at  his 
(the   accused)    brother,  had   made   his   way   to   the   entrance    of 
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appellant*s  house  for  certainly  some  unlawful  purpose,  and 
whether  the  accused  had  the  right  to  believe  and  aid  believe  he 
was  in  danfirer  of  his  own  life  or  of  great  bodily  harm,  was  a 
question  for  the  jury.  It  was  neither  right  nor  proper  for  the 
court  to  call  the  attention  of  the  jury  to  an  instruction  to  the 
threats  made  or  to  the  attempt  of  the  accused  to  take  the  life  of 
the  accused's  brother.  All  tuese  were  facts  that  had  gone  to 
.  the  jury  to  enable  them  to  determine  whether  or  not  the  accused 
acted  under  the  belief  that  his  life  was  in  danger  or  that  of  his 
brother. 

The  accused  was  at  his  own  house,  and  if  he  believed  and  had 
reasonable  grounds  to  believe  that  the  deceased  was  about  to 
invade  its  sanctity,  for  the  purpose  of  taking  the  life  of  Jim  or 
the  life  of  the  accused,  he  had  the  right  to  act  in  such  a  manner 
as  to  prevent  it.  He  was  not  compelled  to  flee  or  hide  in  his 
own  house  to  avoid  the  presence  of  one  who  but  a  moment  before 
had  attempted  to  take  the  life  of  his  brother,  and  had  also 
threatened  to  take  the  life  of  the  accused.  The  instruction  should 
have  been  so  framed  as  to  have  said  to  the  jury  that  the  accused 
had  the  right  to  defend  his  brother  and  himself,  and  was  not 
compelled  to  look  for  means  of  escape  when  on  his  own  prem- 
ises, if  he  believed  and  had  the  right  from  the  testimony  to 
believe  that  the  deceased  was  about  to  enter  his  yard  for  the 
purpose  of  doing  either  his  brother  ur  himself  great  bodily  harm. 

Thus  appellant  is  entitled  to  a  new  trial,  and  the  judgment  of 
conviction  is  reversed  that  he  may  receive  one. 


SIMPKINS'  ADM'R,  Ac.  v.  WELLS,  Ac. 
(Filed  May  16,  1894— Not  to  be  reported.) 

Pateots — XTncertalD  description— The  calls  uf  a  patent  for  100  acres  and  the 
description  of  the  land  in  the  certificate  of  survey  are  tlie  same  except  as  to 
the  tenth  call.  This  tenth  call  in  the  patent,  if  followed,  would  enclose  a 
tract  of  784^^  acres:  the  same  call  of  the  certificate  of  survey,  if  followed, 
would  enclose  a  tract  of  866 V^.  Neither  nf  said  tracts  would  conform  to  that 
described  in  the  patent  or  certificate  of  survey  as  to  location  or  as  to  the 
figure  of  the  boundary.  If,  after  running  the  first  ten  calls  common  to  the 
patent  and  survey,  we  go  back  to  the  beginning  and  reverse  the  last  calls  of 
tlie  patent  until  the  disputed  call  is  reached,  and  then  add  in  lieu  of  it  a. 
short  course,  a  boundary  containing  about  100  acres  is  obtained  whfoh  is  in 
all  other  respects  similar  to  that  described  in  the  patent.  Held— Neither  the 
calls  of  the  patent  nor  of  the  survey  will  be  followed,  but  the  lines  will  be 
to  run  as  to  embrace  the  100  acres,  and  the  patent  so  located  will  be  sus- 
tained as  a  valid  grant. 

Alexander  Lackey  and  John  F.  Hager  for  appellants. 

Stewart  A  Stewart  for  appellees. 

Appeal  from  Johnson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellants  brought  this  action  to  restrain  the  appellees 
from  committing  waste  and  destroying  timber  on  lands  alleged 
to  be  within  the  boundary  of  a  patent  issued  by  the  Commonwealth 
of  Kentucky  on  April  3,  1856,  to  Wm.  Q.  Wells,  from  whom  they 
trace  title  to  the  lands  on  which  the  timber  was  being  cut. 

The  appellees  defended  by  claiming  the  lands  in  dispute  upon 

vol.  16—8 
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»  survey  for  100  acres  made  March  31,  1843,  and  upon  wbicb  a 
patent  issued  on  July  7,  1845,  to  Morgan  Wells,  from  whom  they 
trace  their  title.  The  lands  were  unenclosed  or  **wild"  lands, 
and  its  possession  being  constructively  in  the  holder  of  the  legal 
title,  it  is  manifest  that  the  appellees  must  succeed  unless,  as 
contended  by  the  appellants,  the  senior  patent  is  void  for  un- 
certainty or  does  not  cover  tlie  lands  in  aispute  when  properly 
run  out,' in  which  latter  event  there  will,  of  course,  be  no  interfer- 
ence between  the  two  grants.  Beginning  at  the  white  oak  near 
the  gap  of  a  ridge,  which  seems  to  be  satisfactorily  established 
as  the  begining  corner,  the  calls  of  the  patent  and  those  of  the 
certificate  of  survey  on  which  it  was  issued  agree  for  nine  con- 
secutive calls;  but  the  tenth  in  the  patent  is  north  76  east  8io 
poles;  in  the  survey  it  is  north  75  east  60  poles.  Thereafter  to 
the  beginning  the  calls  agree.  No  natural  object  is  called  for 
after  tlie  sixth  call,  although  water  courses  and  well-defined 
ridges  were  necessarily  crossed.  Continuing  the  plat  by  the  calls 
of  the  patent  we  reach  the  last  or  eighteenth  call,  which  is  north 
(55  west  20  poles,  and  find  ourselves  827  poles  from  the  beginning, 
and  the  course  is  south  84  west.  Moreover,  the  patent  would 
contain  784^,  acres  instead  of  100  acres.*  When  so  run  out  the 
patent  embraces  the  land  in  dispute.  If  we  go  back  to  the  tenth 
call  and  run  by  the  survey,  when  we  reach  the  last  call  (north  65 
west  20  poles)  we  are  220  poles  from  the  beginning  instead  of  20, 
and  the  course  is  north  61  degrees  31  minutes  east  instead  of 
north  65  west,  and  the  quantity  is  HQ&K  acres  instead  of  100. 
Moreover,  the  lines  cross  each  other  when  run  out  by  the  sur- 
A^ey,  and  the  land  is  located  on  the  west  of  the  calls  down  the 
Brushy  Fork  of  Daniels  creek  instead  of  on  the  east,  where  the 
testimony  sliows  it  to  be.  This  running  does  not  embrace  the 
land  in  dispute.  It  seems  to  us  impossible  to  locate  the  land 
intended  to  be  embraced  in  this  patent  by  either  of  the  above 
plans  of  running  it  out. 

It  is  suggested  tliat  affer  running  to  the  tenth  call  we  then  go 
back  to  the  beginning  and,  reversing  the  calls,  run  to  the  variant 
or  disputed  call,  and,  if  so,  we  may  force  the  survey  and  patent 
to  a  close  by  a  call  only  slightly  differing  from  the  patent  and 
survey  call,  and  the  patent  would  then  embrace  something  over 
lOU  acVes  in  its  boundary.  The  junior  patent  would  not  then 
interfere  with  the  senior,  and  the  resultant  fig-ure  be  quite  sim- 
ilar to  the  tracing  from  the  surveyor's  hook  to  the  survey  made 
for  the  patent.  This  plan  was  adopted  in  correcting  the  patent 
under  consideration  in  Alexander  v.  Lively,  5  Mon.,  159.  There 
it  was  said  "if  we  commence  at  the  beginning  and  run  to  the 
third  corner  and  then  return  to  tlie  begininng  and  reverse  the 
last  and  two  next  preceding  lines,  we  will  form  an  unenclosed 
survey  or  one  which  may  ])e  closed  by  one  additional  line,  and 
when  so  closed  it  will  include  the  quantity  desired,"  etc. 

Thus  a  new  line  was  added  and  the  patent  sustained.  Here 
we  add  no  new  line,  though  the  precise  course  and  distance  sup- 
plied are  unknown  to  any  call,  either  of  the  patent  or  survey, 
yielding  to  necessity,  and  as  affording  the  only  solution  of  the 
ditticulty,  we  suppose  tiiis  plan  may  be  adopted  and  the  validity 
of  the  patent  upheld.  There  is  tlion  no  interference  with  it  by 
the  Wm.  (t.  Wells  i)atent,  save  to  ihe  extent  of  a  few  acres  where 
no  timber  was  cut,  and  the  quanity  corresponds  substantially 
with  that  demanded  by  the  patent  and  the  certificate  of  survey. 
Another  corroborative  circumstance  is  that  the  long  parallelogram 
found  at  the  southtrn  border  would  extend  nearly  to  the  divid- 
ing ridge  between  the  counties,  then  Floyd  and  Lawrence,  now 
Johnson  and  ^lartin,  without  projecting  into  Lawrence  or  Martin 
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t^ounties,  as  would  be  required  under  the  contention  of  the  appel- 
lees. Whether  the  patent  would  then  include  the  improvements 
made  by  the  ancestor  of  the  appellees  at  the  mouth  of  the  Brushy 
Pork  we  can  only  tell  by  the  process  of  the  protraction,  but  these 
they  hold  unquestionably  by  long  adversary  possession.  They 
^o  not,  however,  hold  adversely  up  Daniels  creek  beyond  the 
west  line  of  the  Junior  patent.  The  proof  is  abundant  that  to 
that  line  and  to  it  only  in  that  direction  the  ancestor  of  the 
appellees  claimed  for  many  years.  The  line  was  found  to  be  well 
marked,  the  knotty  poplar  especially  being  well  known  as  one 
•of  the  corners  of  the  Wm.  G.  Wells  land.  This  line,  the  western 
boundary  of  the  junior  patent,  may  be  regarded  as  the  estab- 
lished line  between  the  conflicting  claimants,  save  as  to  the  few 
acres  of  land  mentioned  heretofore. 

By  this  adjustment  of  the  lines  of  the  patent  and  survey,  and 
the  recognition  of  the  adverse  holding  of  the  appellees  to  line 
mentioned,  we  reach  the  conclusion  that  th^  lands  on  whicli  the 
timber  was  cut  belonged  to  the  appellants. 

The  judgment  is,  therefore,  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


THIESING  v.  THIESING. 

(Filed  May  17,  1894—Not  to  be  reported.) 

1.  Divorce— Custody  of  infaut  child— Where  a  divorce  is  granted  the  wife 
t)n  account  of  the  husband's  abandonment,  and  there  is  nothing  in  the 
record  showing  or  tending  to  show  that  the  wife  is  wanting  in  any  quality 
needed  for  the  bringing  up  nf  a  child  in  proper  and  moral  courses,  the  cus- 
tody of  an  Infant  child  which  is  so  younf^  as  to  need  maternal  care  and  nur- 
ture should  be  awarded  to  her  l)y  the  court. 

2.  Same— Alimony— An  allowance  of  $26  per  month  for  the  maintenance  of 
the  wife  and  infant  child  is  not  excessive  when  the  husband  has  |.S,000  worth 
of  real  estate  and  has  an  income  of  from  $125  to  |130  i)er  month. 

Simmons  &  Simmons  for  appellant. 

Tisdale  &  Gray  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Winfield  I).  Thiesing  and  Mary  D.  Skinner  were  married  March 
14,  1889.  a  child  was  born  in  December,*  1889,  and  in  September, 
1890,  he  abandoned  her,  leaving  no  moans  for  her  to  subsist,  and 
giving  notice  to  the  merchants  in  the  neigliborhood  not  to  give 
her  credit,  and  during  this  litigation  has  strenuoulsy  sought  to 
have  restored  to  him  every  species  of  houseliold  property,  liow- 
ever  small  in  value,  to  which  he  had  any  claim. 

Tlie  lower  court,  in  the  action  instituted  by  her,  rendered  judg- 
ment for  absolute  divorce,  and  the  only  question  for  us  to  con- 
sider is  as  to  custody  of  the  infant  child,  and  amount  allowed 
for  support  of  her  and  child,  which  is  .$25  per  month. 

Whatever  was  the  common  law  rule  on  the  sul)ject,  according 
to  the  policy  of  our  laws  and  decisions  of  this  court  in  a  contest 
between  father  and  mother  who  are  separated  as  to  custody  of 
their  infant  offspring,  the  welfare  and  interest  of  the  child  or 
children  is  always  regarded  of  paramount  consideration. 
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Though  the  mother  in  this  case  may  not  be  without  faulty 
tiiere  is  nothing  in  the  reoord  showing  or  tending  to  show  she  Ifr 
impure  or  lacking  in  any  quality  needed  for  bringing  up  tbe- 
child  in  moral  courses.  Certainly  no  reason  exists  for  taking 
the  child  from  her  while  so  much  in  need  of  maternal  nurture- 
and  care.  The  husband  while  sober,  provident  and  industrious, 
is  shown  by  the  evidence  to  be  ill  tempered,  penurious,  selflshi 
and  narrow-minded.  The  principle  if  not  first  cause  of  trouble- 
between  them  was  his  refusal  to  permit  the  child  named  for  her 

father;  and  while  slie  did  not  in  that  matter  exhibt  a  proper- 
spirit  of  consultation  and  concession,  the  fact  that  he  permitted 
it  to  disturb  him  and  ulitmately  cause  him  to  abandon  her,  shows, 
a  temper  and  disposition  not  fitted  to  have  sole  custody  anci 
training  of  the  child.  The  court  did  not,  therefore,  err  in  giving- 
the  custody  of  the  child  to  the  mother,  reserving,  as  was  done, 
power  to  make  any  further  or  other  order  as  may  hereafter  be- 
come necessary. 

The  allowance  of  $25  per  month  to  her  for  her  own  and  the- 
child's  support  and  maintenance  was  proper,  and  certainly  not 
objectionable  on  account  of  being  excessive  in  amount,  for  he  i& 
possessed  of  real  estate  worth  $3,000  at  least  and  has  an  income: 
of  $125  or  $180  per  month. 

Judgment  affirmed. 


SMITH,  &c.  V.  SNOWDEN,  Ac. 
(Filed  May  17,  1S94— Not  to  be  reported.) 

1.  VeDdor  and  veDdee— Joint  owners— Lien— In  an  action  by  a  vendor  wba 
had  sold  a  one-third  interest  in  certain  real  estat-e  to  the  owner  of  the  other 
two-tbirds  interest  thereof  to  enforce  bis  vendor's  lien  for  unpaid  purohase^ 
money,  he  is  entitled  to  have  his  lien  on  the  one-third  interest  enforced.  aK 
though  the  wife  of  the  owner  of  tbe  two-tbirds  interest  bad  advanced  luoDey 
to  pay  for  said  two-tbirds  with  tbe  understanding  that  she  was  to  have  in- 
terest in  tbe  property  to  tbe  extent  of  ber  advancement.  Tbe  ^ale  of  the 
one- third  convey^  by  tbe  plaintiff  does  not  affect  ber  right  as  to  the  remain- 
ing two  thirds. 

8.  Same— Mortgages— Parties— Where  tbe  vendor  in  bis  action  makes  one^ 
holding  a  morigage  on  tbe  whole  property  a  party  to  the  suit,  and  tbe  latter 
by  cross  petition  sets  up  bis  mortgage  lien  and  asks  for  its  enforcement,  an 
order  rf  sale  of  tbe  entire  tbree-tbinis  of  tbe  property  to  satisfy  said  mort- 
gage is  erronous  before  the  husband  and  wife  have  entered  their  appearance- 
or  been  brought  before  tbe  court  on  tbe  cross  petition. 

Bidden  &  Biddell,  Hugh  Bodman  and  P.  U.  Major  for  appeK 
lants. 

J.  B.  White  for  appellees. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant.  Smith,  owned  the  undivided  two-thirds  of  four 
lots  in  the  town  of  Proctor,  and  the  appellee,  Snowden,  owned 
the  other  third. 

In  April,  1890,  Snowden  sold  and  conveyed  his  third  interest  to. 
Smith  In  consideration  of  the  sum  of  $1,500,  of  which  $500  waa 
paid  cash,  $100  by  a  note  Jon  one  Bedgley,  and  for  the  balance^ 
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two  notes  were  executed  for  $500  and  $400  respectively,  due  iu  six 
«nd  twelve  months. 

These  notes  were  sold  to  the  appellees,  the  Three  Forks  Deposit 
Bank,  and  suit  having  been  brought  on  the  larger  one  and  judg- 
ment obtained  against  both  Smith  and  Snowden,  it  was  satisfied 
by  the  sale  of  Snowden*s  property.  Snowden  thereupon  brought 
this  action  to  enforce  his  lien  as  vendor  on  the  interest  he  had 

«old  to  Smith.  He  made  the  bank  a  defendant  because  it  held 
the  other  unpaid  purchase  money  note.  During  the  pendency  of 
the  suit  the  bank  seems  to  have  surrendered  its  claim  to  a  lien 
as  assignee  of  the  vendor,  Snowden,  and  obtained  a  mortgage 
from  Smith  and  wife  on  the  whole  of  one  of  the  lots  mentioned, 
And  on  the  one-third  interest  in  another,  and  in  its  answer  and 
t>ro8s-petition  set  up  its  mortgage  and  asked  its  enforcement. 

The  appellants  resisted  the  enforcement  of  Snowden 's  lien  on 
the  ground  that  when  the  four  lots  were  purchased  by  Smith 
«nd  Snowden  Smith's  wife  had  put  in  $1,250  towards  paying  for 
ber  husband's  two-thirds  interest,  with  the.agreement  known  to 
Bnowden  that  she  was  to  have  that  much  interest  in  the  prop- 
-erty,  and  that  aocordingly  in  June,  1891,  a  convevance  of  one  of 
the  lots  had  beei%:3[tmcl^t]^'the  htisband  H«6-lA)e'*Wife.* 

The  Judgmeot- bel^w,  howev>er,  affects  outy  the  interest  sold 
by  Snowden  to  Smith,  and  on  this  the  vendor's  lien  exists  and 
is  enforcible  without  reference  to  what  interest  the  wife  may  be 
-entitled  to  in  the  balance.  The  conveyance  of  the  husband  could 
not  defeat  Snowden's  lien  on  this  one-third  interest.  Tho  iudg- 
loent  as  to  Snowden,  however,  is  for  $88  too  much,  as  is  shown 
by  his  own  statements,  and  for  this  reason  alone  is  erroneous. 

Upon  setting  up  its  mortgage  the  appellee  bank,  without  mak- 
ing the  obligees.  Smith  and  wife,  parties  or  bringing  them  before 
the  court  on*  its  cross-petition,  or  without  their  appearance  being 
entered  thereto  in  anyway,  obtained  a  judgment  of  sale.  This 
was  error. 

For  these  rpasons  the  judgment  below  is  reversed  and  cause 
demanded  for  proceedings  consistent  with  this  opinion. 


JOHNS  V.  FARLEY,  Ac. 

(Filed  May  19,  1894— Not  to  be  reported.) 

1.  Evideoce  taken  wliile  a  life  tenant  was  plalDtiff  to  settle  the  location  of 
disputed  boundary  lines,  if  competent  when  taken,  remains  competent  evi- 
ilence  in  tlie  action  when,  after  the  death  of  the  life  tenant,  the  remainder* 
men  suooeed  him  as  plaintilfs  in  the  action. 

2.  An  action  to  correct  a  mistake  in  a  deed  can  not  be  maintained  thirty 
.years  after  the  exeoution  of  the  deed ;  but  where  a  deed  executed  in  1860  de- 
eoribee  the  land  in  snch  a  manner  as  to  convey  no  land  at  all,  the  vendor 
may,  thirty  vears  tliereafter,  maintain  an  action  to  locate  the  boundary  he- 
reon himself  and  his  vendee  and  prove  the  land  intended  to  be  conveyed  by 
^be  deed,  and  that  the  vendor  and  vendee  have  each  been  in  possession  of 
hlB  own  land  ever  since  the  execution  of  such  deed. 

Stewart  A  Stewart  for  appellant. 

Alexander  Lackey  for  appellees. 

Appeal  from  Martin  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Hazelrigg. 

Clay  Farley  was  the  owner  of  500  acres  of  land,  situated  on  the 
waters  of  Wolfe  creek,  in  Lawrence  county,  and  in  June,  1860, 
executed  a  dee(}  to  John  Burgott,  in  which  the  description  of  the 
land  conveyed  is  as  follows:  **The  following  tract  or  parcel  of 
land  lying  and  being  in  the  county  of  Lawrence  and  8tate  of 
Kentucky,  and  on  the  White  Oak  fork  of  Emily's  fork  of  Wolfe 
creek,  beginning  at  the  mouth  of  the  lower  Goodwin  Cabin 
branch  and  including  all  the  land  of  the  500-acre  survey  made  by 
Benjamin  Maynard  and  now  deeded  to  Clay  Farley,  from  the 
mouth  of  the  lower  Goodwin  Cabin  branch  to  the  beginning,  ta 
have,"  etc. 

In  this  action  brought  to  quiet  his  title  and  correct  the  deed, 
if  it  may  be  construed  as  embracing  the  whole  of  the  500  acres, 
he  avers  that  he  sold  to  one  Harman  one-half  only  of  the  tract  and 
retained  the  other  half,  and  has  in  fact  occupied  it  ever  since; 
that  at  the  direction  of  Harman,  who  had  sold  his  half  to  Burgett, 
he  (Farley)  made  the  deed  directly  to  Burgett,  and  by  mistake  of 
the  draftsman  the  description  was  written  in  the  ambiguous, 
form  indicated,  but  that  he  and  Harman  had  agreed  on  a  line 
dividing  the  tract  into  nearly  equal  parts,  beginning  at  the 
mouth  of  the  lower  Goodwin  Cabin  branch,  w^hich  was  near  the 
center  of  the  500-acre  survey,  and  running  in  opposite  directions 
to  the  back  lines  of  the  survey,  thus  dividing  the  tract  into  two 
parts  of  about  equal  size. 

The  appellant,  Johns,  who  is  the  vendee  of  Burgett,  denied  that 
there  was  anv  mistake  in  the  deed   or  that  Farley   had  retained 
one-half  the  land,  allep:ed  that  it  included   the   whole  tract;  that 
be  was  an  innocent  purchaser,  and  also  pleaded   the  statute  of 
limitation  in  bar  of  the  action.     He  also  set  up  that  Farley,  in 
1874,  had    conveyed    the   land    to   Thompson,   James   B.,  Emma^ 
Thomas  and  Bertran  Farley,  and  hence  had   no  interest  in   the 
subject-martter   of   the  litigation.     The   plaintiff   concluded   tlie 
i  ssues  by  a  reply,  and   Thompson   Farley  and   the  otliers  men- 
tioned came  into   the   action    claiming   to   be    the   owners   in  re- 
mainder under  the  deed  from   their  father  of  1874,  set  up  by  the 
defendant.     Afterwards  Farley,  the  original  plaintiff,  died,  and 
the  case  was  tried  out  between   Thompson  ani   the  other  Farley 
heirs,  and   the  appellant,  Johns.     The   testimony  of  the  parties 
to  the  original  transaction   abundantly  sustain  the  contention  of 
the  Farleys,  and   shows,  moreover,  that  the  appellant  knew  of 
the  adverse  holding  and  occupancy  of  <  'lay  Farley  in  and  to  his 
portion  of   the  land,  which  continued   uninterruptedly  for   some 
thirty  years,  and  in  fact  had   himself  bought  timber  from  Clay 
Farley  from  of!  the  land  he  was  now  setting  up  a  claim  to.     This 
purchase  was   evidenced    by   a   written    contract  in   1883  and   ia 
copied  into  the  opinion  of  this  court  in  Vinson,  &c.  v.  McAlpin, 
87  Ky.,  357.     Harmon,  the  vendee,  of  Clay   Farley,  is  dead,  but? 
his  widow  as   well  as   his   son   prove  the  case  for  the  appellees^ 
beyond  dispute.     The  conclusiveness  of  this  proof  is  not  and  can 
not  be  questioned  by  counsel  for  the  appellant,  but  it  is  claimed 
to  be  incompetent  because   taken  while  Clay  Farley  alone   '^aa 
plaintiff.    It  is  not  contended  that  the  testimony  was  incompetent 
when  taken,  and  we  think  it  remained  so  when   the  remainder- 
men were  the  parties  left  as  the  successors  and  representativea 
of  the  original  plaintiff. 

As  to  the  plea  of  statute  of  limitations,  it  may  be  admitted 
that  if  the  action  were  one  solely  to  correct  a  mistake  in  the  deed 
of  1860  it  would  be  long  since  barred.  Recent  discovery  of  the- 
mistake  would  not  stop  its  running,  as  in  no  event  could  an 
action  be  brought  to  correct  it  after  ten  years  from   the  happen- 
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ing  of  the  mistake,  but  the  real  question  is,  what  in  fact  does 
the  deed  convey?    Literally  nothing. 

All  the  600-acre  Maynard  survey  **from  the  mouth  of  the  Lower 
Goodwin  Cabin  branch  to  the  beginning,'*  when  the  *'begin- 
ning'^  in  the  deed,  though  not  the  beginning  point  of  the  patent, 
was  at  the  mouth  of  the  same  creek,  gives  us  no  idea  of  what  is 
meant,  though  we  readily  infer  the  whole  tract  was  not  intended 
to  be  conveyed,  but  only  the  part  up  or  down  **from  the  mouth 
of  the  Goodwin  Cabin  branch." 

The  issue  presented  on  the  pleadings  was  the  location  of  the 
boundary,  lines  of  the  lands  claimed  by  the  parties,  and  the 
action  to  settle  such  question  is  unaffected  by  the  statute.  The 
chancellor  settled  the  disputed  lines  in  accordance  with  the 
contention  of  the  appellees,  and  the  judgment  is  alarmed. 


KENTUCKY  SUPERIOR  COURT. 


SOUTHERN  PACIFIC  CO.  v.  DUNCAN. 
(Filed  June  6,  1894.) 

1.  Where  two  railroad  companiefl  with  connecting  lines  have  an  associa- 
tion or  partnership,  by  which  each  is  to  receive  freif^ht  on  Its  own  line  for 
shipment  over  the  line  of  the  other,  each  company  is  a  general  agent  for  the 
other,  their  schedule  of  charges  being  a  matter  between  them  of  which  third 
persons  can  not  be  presumed  to  know,  and  apparently  a  freiglit  agent  of  the 
one  company  has  the  same  authority  to  make  a  contract  binding  upon  the 
other  that  he  has  to  make  a  contract  binding  upon  his  immediate  principal, 
and  a  shipper  has  the  right  to  rely  upon  this  apparent  authority,  and  is  not 
ohargeable  with  notice  of  special  limitations  upon  the  agent's  aut4iority  as 
to  rates  over  the  line  of  the  other  company. 

2.  Powers  of  fr«*ight  agent— A  person  dealing  with  the  freight  agent  of  a 
railroad  company  has  the  right  to  suppose  that  he  has  all  the  powers  or- 
dinarily incident  to  his  business  unless  he  has  knowledge  to  the  contrary. 

8.  General  and  special  agency— Estoppel— While  a  special  agent  can  not 
bind  bis  principal  bevond  the  authority  conferred  upon  him,  a  mere  restric- 
tion upon  an  agent  s  authority  does  not  make  him  a  special  agent.  A 
special  agency  exists  when  the  authority  is  to  do  a  single  act.  A  general 
agency  exists  when  the  authority  is  to  do  all  acts  in  any  particular  trade  or 
calling,  and  where  the  principal  has  held  out  the  agent  as  having  a  large 
authority  than  be  really  possesses,  he  will  be  estopped  from  setting  up  the 
actual  terms  of  the  agent's  authority. 

4.  Same — Pleading— Where  the  petition  alleges  a  general  authdrity  on  the 
part  of  an  agent,  and  the  answer  admits  that  there  was  authority,  but 
claims  that  it  was  restricted,  the  restriction  should  be  pleaded. 

5.  Pleading— Where  an  answer  admits  in  effect  that  there  was  an  agree- 
ment between  the  parties,  it  is  essential  that  it  should  aver  what  that  agree- 
ment was,  in  order  that  it  may  appear  that  the  admitted  agreement  was 
materially  different  from  that  set  out  in  the  petition. 

0.  Same^A  denial  that  the  defendants  "are"  regularly  engaged  in  the 
tniDBportation  of  freight,  etc.,  does  not  controvert  the  allegation  that  they 
were  so  engaged  at  the  time  of  the  contract  sued  on.  Nor  is  it  material 
whether  they  were  "regularly"  engaged  in  the  business. 
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James  Quarles  and  Bullitt  &  Shield  for  appellant. 

O^Neal,  Phelps,  Pryor  &  Selligman  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

In  Janary.  1889,  the  appellee  entered  into  a  contract  with  the 
L.  &  N.  B.  B.  Co.  through  its  agent,  C.  £.  Hockerson,  for  the 
transportation  of  a  car  load  of  ** emigrant  movables^ ^  or  house- 
hold goods  from  Louisville,  Ky.,  to  Los  Angeles,  California.  In 
addition  to  the  usual  bill  of  lading  was  this  written  agreement: 
'*It   is  agreed   that  Col.  Duncan   ships  a  car  load  of  'emigrant 

movables\  to  Los  Angeles,  through,  without  transfer,  for  $268, 
with  permission  to  carry  apples,  bacon,  lard,  etc.,  of  a  lower 
grade,  without  being  charged  for  it,  car  not  to  exceed  20,000 
pounds." 

The  L.  A  N.  B.  B.  terminated  at  New  Orleans,  and  it  was  un- 
derstood that  the  car  was  to  be  carried  from  that  point  to  Los 
Angeles  bv  the  appellant,  the  Southern  Pacific  Co.  The  goods 
were  carried  by  the  L.  A  N.  B.  B.  to  New  Orleans  and  there 
delivered  to  the  Southern  Pacific  Co.,  which  transported  them 
in  due  time  to  Los  Angeles.  When  the  car  reached  that  place 
the  appellee  paid  the  agreed  price  for  the  freight  and  was  per- 
mitted to  open  the  car,  and  liad  hauled  from  it  part  of  the  goods, 
when  the  agent,  discovering  that  the  car,  in  addition  to  house- 
hold goods,  contained  apples,  bacon  and  lard  (though  the  whole 
load  did  not  equal  20,000  pounds  in  weight),  refused  to  allow  him 
to  remove  any  of  these  goods  unless  he  first  paid  his  company 
an  additional  sum  of  $]2£  claiming  that  these  articles  were  not 
embraced  by  the  term  *' emigrant  goods, '^  and  were  rated  at  a 
higher  freight  tariff.  Duncan,  refusing  to  pay  this  additional 
charge,  the  company  retained  the  goods  for  a  number  of  days. 
Finally,  however,  the  company  did  deliver  them  to  the  appellee 
but  in  a  damaged  condition— the  damages  being  a  consequence 
of  their  detention.  For  this  damage  appellee  brought  this  action 
against  the  L.  &  N.  B.  B.  Co.  and  the  Southern  Pacific  Co.  The 
action  was  dismissed  as  to  the  L.  &  N.  B.  B.  Co.  and  a  Judg- 
ment rendered  against  the  Southern.  Pacific  Co.,  frem^wl^ieb 
judgment  it  orosecutes  this  appeal. 

It  i»  eoncmed  that  su£h  goods  as  apples,  bacon  and  lard,  are 
not  embraced  in  the  term  ** emigrant  movables, "  and  the  only 
question  is,  did  the  agent,  Hockerson,  have  such  authority  as 
authorized  him  to  make  the  special  contract? 

That  he  did  have  the  authority  to  bind  the  company  so  fir  as 
the  apellee  is  concerned  we  have  no  doubt. 

The  petition  alleges  that  the  defendants,  the  two  companies, 
are  regularly  engaged  in  the  transportation  of  freight  between 
Louisville  and  Los  Angeles,  and  that  they  are  connecting  rail- 
ways at  the  city  of  New  Orleans;  that  by  agreement  between 
themselves  they  had  and  maintained  through  rates  of  freight  for 
the  transportation  of  goods,  etc.,  between  said  two  cities  in  Jan- 
uary, 1889;  that  each  received  from  shippers  on-  its  own  lines, 
etc.,  for  shipment ^ovej;  the  line  of  the  other,  and  that  both  par- 
ticipated in  the  profits  or  earnings  of  such  transportation  in  a 
ratio  or  proportion  agreed  upon  between  themselves.  These  allega- 
tions as  to  the  association  are  not  denied  by  the  answer. 

The  answer  denies  that  the  defendants  are  regularly  engaged 
in  the  transportation  of  freight  between  Louisville  and  Los 
Angeles,  except  as  all  railroads  are  in   the   habit  of  receiving 
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freight  shipped  over  other  lines,  and  denies  that  either  of  the 
defendants  was  authorized  to  ship  freight  over  the  line  of  the 
otber  except  by  mutual  eansent.  and  upon  such  terms  as  might 
at  any  time  be  stipulated  by  said  companies  respectively.  It 
denies  tliat  the  L.  &  N.  B.  B.  Co.  or  its  agent  had  authority  to 
receive  goods  for  transportation  over  the  line  of  this  defendant 
except  with  the  consent  of  this  defendant  and  upon  the  terms 
stipulated  by  it.  That  the  answer  does  not  put  in  issue  the 
material  averments  of  the  section  as  to  the  association  seems  to 
us  plain.  A  denial  that  the  defendants  are  regularly  engaged, 
etc.,  except,  etc.,  does  not  controvert  the  allegation  that  they 
were  so  engaged  in  January,  1889.  Nor  is  the  fact  that  they  were 
regularly  engaged  material.  If  they  were  engaged  in  the  bus- 
iness when  the  appellee  made  the  contract,  the  appellant  is 
liable,  and  this,  whether  they  were  regularly  engaged  or  merely 
engaged  at  that  business  for  that  month.  r9^or  does  the  answer 
deny  the  agreement  which  it  is  alleged  existed  between  the  two 
i)ompanies.  It  in  effect  admits  that  there  was  an  agreement, 
but  fails  to  aver  what  it  was,  while  it  was  essential  that  it 
should  do,  in  order  that  it  might  appear  that  the  admitted  agree- 
ment was  materially  different  from  that  set  out  in  the  petition. 
In  view  of  the  evidence  the  traverse  perhaps  could  not  have 
been  more  complete,  because  the  appellant  proves  that  there  was 
an  agreement  substantially  as  alleged  in  the  petition,  but  insists 
that  the  carriage  of  freight  was  to  be  regulated  by  a  schedule 
which  fixed  the  tariff  on  all  freights,  and  that  the  articles 
shipped  by  the  appellee  could  not  have  been  shipped  under  the 
schedule  of  prices  for  the  sum  agreed  upon  by  Hockerson  and 
the  appellee,  and  that,  therefore,  he,  though  having  authority  to 
contract  for  freight  over  its  road,  exceeded  his  authority.  But 
these  facts  ought  to  have  been  pleaded;  for  when  a  general 
authority  is  agreed  and  the  answer  admits  that  there  was 
authority,  but  claims  that  it  was  restricted,  the  restriction 
shoud  be  pleaded. 

The  allegations  of  the  petition  are  comprehensive  enough  to 
show  an  association,  if  not  a  partnership,  between  the  two  com- 
panies, and,  therefore,  the  mere  denial  of  Hockerson^s  authority 
xo  reoeive^he  goods  for  transportation  over  defendant's  line  except 
with  its  consent  and  upon  terms  stipulated  by  it,  when  the  stipulat- 
ed terms  are  not  stated,  and  the  further  denial  that  the  L.  &  N.  B. 
B.  Co.  or  its  agent  w»» authorized  to  make-for  and*on4)ahAlf  of  the 
defendant  the  contract  or  representation  set  forth  and  sued  on, 
and  the  further  denial  that  it  is  bound  by  the  contract  or  that  it 
is  indebted  to  the  plaintiff  ttre  but  conclusions  of  the  pleader. 

But  taking  the  case  upon  the  evidence,  it  seems  to  us  that  the 
agent  of  the  L.  A  N.  B.  B.  Co.  was  as  to  the  appellee,  independ- 
ent of  the  special  authority  to  which  we  will  hereafter  refer, 
authorised  to  bind  the  appellant  by  the  contract  made  with  the 
appellee. 

*  A  person  dealing  with  the  freight  agent  of  a  railroad  company 
hmg  the  right  to  suppose  that  he  has  all  the  powers  ordinarily 
ineident  to  his  business,  unless  he  has  knowledge  to  the  con- 
trary. Prudent  men  are  accustomed  to  rely  on  the  acts  and 
statenAents  of  such  agents  in  reference  to  the  business  with 
which  they  are  connected.  Men  have  no  time  to  stop  and  inquire 
of  the  heads  of  the  departments  as  to  the  powers  of  those  whom 
they  have  placed  in  positions  for  the  purpose  of  dealing  with  the 
public.  It  is  only  wnen  the  custom  of  limiting  the  authority  of 
the  ag^nt  has  become  so  general  that  it  is  a  part  of  the  ordinary 
business  knowledge  of  the  world  that  third  parties  should  be 
affected  by  i£7  We  have  not  lost  sight  of  the  rule  that  a  special 
agent  can  not  oind  his  principal  beyond  the  authority  conferred 
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upon  him.  But  what  is  a  special  agency?  It  is  not  simply  a 
restriction  upon  an  agent^s  powers  which  make  him  a  special 
agent. 

"A  special  agency  exists  when  the  authority  is  to  do  a  simple 
act.  A  general  agency  exists  when  the  authority  is  to  do  all 
acts  in  any  particular  trade  or  calling.  For  the  acts  of  the  gen- 
eral agent  within  the  general  scope  of  his  authority  the  principal 
is  hound  even  though  they  may  be  in  violation  of  his  instruc- 
tions, while  the  principal  is  not  hound  by  the  unauthorized  acta 
of  a  special  agent.  But  what  is  a  special  authority  between 
principal  and  agent  may  have  all  the  effects  of  a  general  author- 
ity as  to  third  persons,  the  rule  being  that  while  the  principal  is 
not  bound  by  the  acts  of  a  special  agent  beyond  his  authority, 
third  persons  in  dealing  with  such  an  agent,  being  hound  to 
ascertain  his  authority,  yet  when  he  has  held  out  the  agent  as 
having  a  larger  authority  than  he  really  possesses,  he  will  be 
estopped  from  setting  up  the  actual  terms  of  his  authority./^ 
(Lawston^s  Bights  and  Bemedies,  section  56.) 

We  have  no  doubt  but  what  these  two  companies  were  general 
agents  for  each  other.  Their  schedule  of  charges  was  a  matter 
between  them.  Third  parties  could  not  be  presumed  to  know  of 
them.  It  would  be  singular  indeed  if  before  a  person  could  make 
a  contract  for  the  shipment  of  goods  over  the  lines  of  railroad^ 
associated  as  these  roads  wore,  he  should  first  be  required  to 
apply  to  the  head  of  the  department  of  each  road 

Apparently  Hookerson  had  the  same  authority  to  make  a  con- 
tract binding  upon  the  appellant  that  he  had  to  make  a  contract 
binding  on  the  L.  &  N.  B.  B.  ('o..  and  the  appellee  had  the  right 
to  rely  upon  this  apparent  authority.  It  is  true  that  Hookerson 
and  other  witnesses  state  that  tney  had  no  authority  to  make 
this  special  contract.  That  was  their  opinion,  and  it  may  be 
that  as  between  the  principal  and  agent  the  authority  did  not 
exist.  But  upon  the  conceded  facts  the  authority  must  be  held 
to  have  existed  as  to  the  appellee,  who  had  no  notice  of  the  re- 
strictions upon  the  agent's  authority. 

We  have  thus  elaborated  the  authority  as  derived  from  the 
agreement  between  the  two  companies,  in  view  of  the  fi|ct.s  that 
the  court  below  in  its  findings  seems  to  have  doubted  whether 
the  evidence  was  sufficient  to  pstablish  such  authoritv. 

But  independent  of  all  this  we  think  that  the  evidence  shows 
clearly  that  Gulp,  the  agent  of  the  L.  &  N.  B.  B.  Co.,  did  get 
special  authority  from^appellant's  officers  in  New  Orleans  to 
make  this  contract  with  the  appellee.  While  Culp,  on  cross- 
examinatipn,  says  he,  or  rather  Hookerson,  had  no  authority  to 
make  the  contract,  he  shows  that  in  this  answer  he  was  referring 
to  his  opinion  of  the  general  agreement  between  the  two  com- 
panies and  not  to  the  telegram  which  approved  of  the  contract 
whicii  was  made  with  Duncan.  He  says  so  in  a  later  answer. 
Upon  either  view  of  the  case  it  seems  to  us  that  the  appellee  waa 
entitled  to  the  judgment,  arid  it  is,  therefore,  affirmed. 

It  is  suggested  that  there  is  an  error  in  the  amount  of  recovery^ 
It  being  larger  than  was  authorized  by  the  pleadings.  The 
amount,  however,  is  too  small  to  authorize  a  reversal. 


PHCENIX  INS.  CO.  OF  BBOOKLYN,  N.  Y.  v.  PHILLIPS. 

(Filed  June  13,  1894.) 

1.  Fire  insurance— Knowledge  of  solioltiDfir  agent — Estoppel— Knowledffe 
upon  the  parr  of  the  Rolicitin^  agent  of  a  fire  insuranoe  oompany  at  the  time 
he  took  an  application  for  insurance  that  the  Insured  building  stood  upou 
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leased  ground  will  estop  the  oompaDy  from  relyiDg  upon  a  provision  in  the- 
policy  that  'Mf  the  insured  building  stands  upon  leased  ground  it  must  be 
BO  represented  to  the  company  and  so  expressed  in  the  written  part  of  the 
pollcv.  otherwise  the  policy  shall  be  void." 

9.  The  failure  of  the  insured  to  disclose  the  existence  of  a^raaterial  fant  as. 
to  which  no  inquirlps  were  made  will  not  render  the  policy  void  unless  tb» 
fact  was  intentionally  or  fraudulently  concealed. 

B.  F.  Buckner  for  appellant. 

Wilson  A;  Thum  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Yost. 

The  appellant  company  issued  a  fire  insurance  policy  upon  a 
barn  belonging  to  Phillips,  the  appellee,  situated  upon  land 
which  he  had  leased  from  one  of  Standiford^s  heirs,  but  the 
policy  failed  to  state  this  fact.  The  fourth  clause  of  the  instru- 
ment provides  that**if  the  building  insured  *  *  »  by  this. 
policy  stands  on  leased  grounds  *  *  *  it  must  l)e  so  represented 
to  the  company,  and   so   expressed   in    the   written   part  of  the 

policy,  otherwise  the  policy  shall  be  void."     *    »      » 

The  barn  burned,  the  company  denied  liability  and  this  action 
wa«  brought  by  Phillips  to  collect  the  amount  due'him  upon  tlie  pol- 
icy. The  defendant  based  its  defense  upon  the  fact  that  the 
policy  failed  to  show  that  the  building  insured  stood  upon  leased 
premises,  and  the  plaintiff  in  his  reply  alleged  that  these  facts 
were  all  well  known  to  the  company  when  it  accepted  his  appli- 
cation for  insurance  and  issued  the  policy. 

The  evidence  sh')wed  that  the  company,  through  the  same 
agents  who  issued  this  policy,  had  insured  buildings  belonging 
to  Phillips  which  had  been  built  and  situated  on  the  Stand iford 
farm  for  several  years  prior  to  the  issual  of  this  policy. 

When  the  appIictUion  was.made  for  this  insurance  Pihllips  was 
not  present.  A  friend  made  a  verbal  application  to  tlie  agents 
for  the  policy,  and  testified  on  tlie  trial  that  he  stated  to  the 
them  that  this  barn  was  situated  on  the  Standiford  estate,  on  the 
Poplar  Level  road,  about  a'mile  and  a  half  from  the  city.  While 
the  testimony  was  to  a  certain  extent  contradicted  by  one  of  the 
agents,  the  jury  accepted  it  as  true,  and  we  will  so  assume  it  to* 
be  in  considering  the  material  question  presented  by  this  appeal. 

It  must  be  rejiieml)ered  that  the  application  was  received  and 
accepted  and  the  policy  issued  when  Phillips,  the  insured,  was 
not  present.  He  said  nothing;  conceded  nothing;  reprefent^d 
.nothing.  No  questions  were  asked  him;  no  answers  were  by 
him  given.  No  questions  were  asked  his  agent,  nor  were  any 
representations  made  by  him  except  that  the  property  to  be  in- 
sured was  situated  upon  the  Stand ifod  estate. 

Knowledge  of  the  solicitor  of  insurance  in  regard  to  existing 
facts,  whether  expressed  in  the  policy  or  not,  will  create  an  es- 
toppel. 

The  soHitlng  agent,  while  acting  in  the  scope  of  his  authority, 
will  bind  his  company  as  firmly  as  c«iuld  its  chief  officer  while 
acting  in  that  capacity.  His  knowledge,  therefore,  respectinJ^ 
any  material  fact  touching  the  character  of  the  risk,  is  implied 
to  the  company  and  creates  an  estoppel  against  defenses  that 
would  otherwise  be  voidable  under  the  policy. 

In  Hartford  Ins.  Co.  v.  Haas,  87  Ky..  631,  the  Court  of  AppealR 
0aid:  "When  an  agent  issues  a  policy  of  fire  insurance  upon  prop^ 
erty  of  which  the  insured  is  not  the  absolute  owner,  with  knowU 
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edge  of  the  nature  and  extent  of  the  interest  of  the  insured,  the 
knowledge  of  the  agent  is  that  of  the  company,  whether  or  not  it 
has  been  acquired  in  the  course  of  his  employment  as  agent,  and 
the  contract  is  valid  to  the  extent  of  the  interest  of  the  insured, 
although  the  policy  provides  ttiat  it  shall  be  void  if  the  insured 
is  not  the  absolute  and  unconditional  owner.** 

As  we  have  shown  Phillips  acted  in  absolute  good  faith,  as  did 
his  agent.  He  made  no  representations  as  to  the  character  of 
the  risk.    He  concealed  nothing  that  he  ought  to  disclose. 

The  rule  is  as  was  held  by  this  court  in  Firemen's  Fund  Ins. 
*Co.  V.  Mechendorf,  14  Ky.  Law  Bep.,  157,  where  no  inquiries  are 
:inade,  the  intention  of  insured  becomes  material,  and  to  avoid 
the  policy  it  must  be  found  not  only  that  the  matter  was  material, 
but  also  that  it  was  intentionally  and  fraudulenlty  concealed. 
.As  no  questions  were  asked  either  the  insured  or  his  agent,  of 
<course  nothing  was  concealed. 

The  Judgment  against  the  company  is,  therefore,  affirmed. 


SUPERIOR  COURT  ABSTRACTS. 


CALDWELL,  &o.  v.  SWEETZER,  CALDWELL  &  CO. 

^i led  Jane  6,  1894.    Appeal  from   Butler  Clronit  Court.      Opinion  of  the 

court  by  Judge  Toflt,  diflmisilDg  appeal  from  one  jodgment  and  affirmlDg 

the  other  judgment. 

Appeals— Failure  to  file  transoript  in  time— Certain  transfers  made  by  an 
insolrent  de^^r  ^to  biswo^edltor  baying  been  declared,  in  an  action  brought 
tor  that  pnriioae,  ta  ofierate  as  an  assignment  for  the  benefit  of  all  his  cred- 
itors, and  the  preferred  creditor  ordered  to  turn  over  t6  a  receiver  all  of  the 
property  so  sold  and.  traQ^gj^oaid  to  him,  and  a  jndgtlQent  rendered  at  the 
next  term  of  tberiyOuHi  Against  the  preferred  creditor  for  the  value  of  the 
l>roperty  which  he  bad  failed  to  return,  the  transcript  of  the  reoord  not  being 
filed  in  this  court  in  time  to  preserve  the  rigbt  to  proseonte  the  appeal 
granted  by  the  lower  court  from  the  former  judgment,  that  appeal  is  dis- 
missed. And  assuming  that  judgment  to  be  correct,  as  must  now  be  done, 
the  only  question  left  is  as  to  the  correctness  of  the  finding  of  the  court  as 
to  the  value  of  the  property  which  is  fully  sustained  by  the  evidence. 

B.  L.  D.  GufTy  for  appellants;  W.  A.  Helm  and  B.  W.  Hines  for  appellees 

GEORGETOWN  WATER  CO.,  &c,    v.  THE  CENTRAL  THOMPSON- 
HUSTON  CO. 

Filed  June  6,  1894.    Appeal  from  Montgomery  Court  of  Common   Pleas, 

Opinion  of  the  court  by  Judge  Yost,  reversing. 

1.  Venue  of  action — This  action  to  enforce  satisfaction  of  a  judgment  upon 
«  return  of  "no  property,"  pursuant  to  section  489  of  the  Code,  was  properly 
brought  in  the  county  in  which  the  judgment  was  rendered. 

d.  Judgment  prematurely  rendered— Sale  subject  to  mortgage^Tbe  court 
«rred  in  rendering  judgment  for  sale  of  property  before  service  of  prooesa 
was  bad  upon  the  holder  of  a  mortgage  on  the  property  who  was  made  a  de- 
tendant,  and  upon  his  motion  the  judgment  should  have  been  set  aside.    It 
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Oftn  not  be  said  that  he  was  Dot  affected  by  the  judgmeDt  because  %he  prop- 
erty was  sold  subject  to  his  mortgage. 

8.  JudgmeDt—The  amount  due  upon  the  mortgage  should  have  been  asoer- 
taiued  and  fixed  by  the  judgment.  As  the  judgment  merely  directs  a  sale- 
of  the  property  subject  to  the  claim  of  the  mortgagee,  "not  exceeding  |86,- 
000,"  it  is  too  vague  and  uncertain. 

Bell  &  Bell,  R.  P.  Jacobs  and  J.  J.  Cornelison  for  appellant;  Tyler  & 
Apperson  for  appellee. 

GEORGETOWN  WATER  CO.  v.  CENTRAL  THOMPSONHUSTON  CO. 

Filed  June  6,  1894.    Appeal  from   Montgomery  Court  of  Common   Pleas^ 

Opinion  of  the  court  by  Judge  Yost,  affirming. 

1.  Appearance— The  defendant  by  its  general  demurrer  and  answer  en « 
tered  its  appearance  to  the  action  and  waived  its  right  to  object  to  the  juris-^ 
diction  of  the  court. 

2.  Notice  to  take  depositions  on  the  18th  of  the  month,  which  was  served 
on  the  16th,  was  sufficient. 

8.  Corporations— Authority  of  agent— Where  goods  purchased  for  a  corpora- 
tion by  its  general  manager,  who  was  accustomed  to  make  contracts  for  tbe> 
corporation  with  its  knowledge  and  acquiescence,  were  delivered  to  the  cor- 
poration and  retained  by  it,  the  corporation  being  sued  for  the  price  of  the- 
goods,  can  not  be  heard  to  deny  the  authority  of  the  agent  to  make  the  pur- 
chase. 

Bell  &  Bell  and  R.  P.  Jacobs  for  appellant;  Tyler  &  Apperson  and  Tur-^ 
ner  &  Son  for  appellee. 

EDWARDS,  &c.  V.  GRAIN,  &c. 

Filed  June  6,  1894.    Appeal  from   Barren   Circuit  Court.    Opinion  of  the- 

oourt  by  Judge  Yost,  reversing. 

Bents  and  improvements— Where  a  daughter  took  possession  of  land  under^ 
her  mother's  will,  by  which  she  was  requested  to  tak«)  care  of  and  support 
her  father  during  his  life,  which  she  did,  and  the  will  was  afterwards  de- 
clared a  nullity  upon  the  ground  that  the  mother,  being  a  married  woman  ^ 
had  no  power  to  make  a  will,  the  court  in  adjusting  the  accounts  between 
the  daughter  and  the  other  heirs  erred  to  the  prejudice  of  the  daughter  in 
charging  her  with  the  rent  of  the  land  during  her  father's  life,  he  being 
entitled  to  the  use  and  occupation  of  the  land  or  its  rents  during  his  life. 
And  it  was  error  to  the  prejudice  of  the  other  heirs  to  give  the  daughter^ 
credit  by  expenses  incurred  by  her  in  the  support  of  her  father,  they  being 
demands  against  his  estate  and  not  the  estate  of  the  mother.  For  debts  of 
the  mother  which  the  daughter  had  paid  for  her  and  for  the  mother's  funeral 

expenses  the  daughter  was  properly  given  credit,  and  also  for  the  value  of 
improvements  which  she  put  upon  the  land. 
W.  L.  Porter  for  appellants;  George  T.  Duff  for  appellees. 

THE  WM.  GLENNY  GLASS  CO.  v.  TAYLOR,  &c. 

Filed  June  6,  1804.    Appeal  from  Bracken  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

Where  a  promissory  note  executed  in  this  State  is  made  payable  in  another 

State  the  law  of  the  latter  State  determines  its  validity  and  interpretation. 

Therefore,  a  note  executed  in  this  State  and  made  payable  in  the  State  of 

New  York  providing  for  the  payment  of  a  greater  rate  of  interest  than  6  per 

oenl  Is  void  because  the  laws  of  the  State  of  New  York  provide  that  all 

Buoh  writings  shall  be  void. 

Ed.  0aum,  H.  C.  Weaver  and  W.  H.  Holt  fer  appellant;  George  Doniphai^ 
and  Thomas  H.  Hines  for  appellees. 
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TIPPENHAUKR  v.  SPINES. 

lulled  Jun^  6,  1894.    Appeal  from  Campbell  Circait  Court.    Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

Allegation  and  proof — ^Yarianoe— Objection  waived — In  this  action  upon 
•an  account  it  is  too  late  to  object  in  this  court  for  the  first  time  that  there  ia 
a  variance  between  the  allegations  of  the  petition  and  the  proof,  as  the  only 
variance  is  as  to  the  dates  of  certain  items  of  the  account  by  which  it  ia  ap- 
parent the  defendant  was  not  misled,  he  as  well  as  the  plaintiff  having 

■directed  his  proof  to  the  items  of  the  account  as  they  were  shown  by  the 
plaintiff's  evidence  to  have  been  created. 
Root  &  Root  for  appellant;  John  S.  Ducker  for  appellee. 

-COVINGTON  AND  CINCINNATI  BRIDGE  CO.  v.  BRENNAN,  BY.  &o. 

Filed  June   13,  1894.     Appeal  from   Kenton   Circuit  Court.     Opinion  of  the 
court  by  Judge  Yost,  reversing. 

1.  Suit  by  next  friend— In  this  action  by  an  infant  suing  by  her  mother  as 
next  friend,  the  plaintiff  having  failed  to  file  the  affidavit  of  the  next  friend, 
>as  required  by  section  37  of  the  Civil  Code,  the  court,  upon  the  defendant's 
motion  to  dismiss  on  that  ground,  erred  in  overruling  the  motion  upon 
plaintiff's  offer  to  file  the  affidavit  of  the  next  friend,  as  the  affidavit  ten- 
dered did  not  comply  with  the  requirement  of  the  law,  in  that  it  failed  to 
tjbow  that  the  affiant  was  free  from  disability,  and,  besides,  the  paper  was 
never  filed  or  ordered  to  be  filed. 

2.  Instructions  to  jury — As  the  petition  alleged  that  as  plaintiff  was  leav- 
ing the  defendant's  steam  ferryboat  she  "fell'  from  the  gang  plank  or  Qoat 

■leading  to  the  shore,  and  was  iniured,  the  court  erred  in  instructing  the 
Jury  that  If  tJie  plaintiff  "fell,  stepped  or  jumped"  from   the  gangplank, 
and  was   thereby   injured  as  alleged,  the  law  was  for  her.    The  plaintiff 
should  have  been  restricted  to  the  allegations  of  her  petition. 
Charles  H.  Fish  for  appellant;  James  P.  Tarvin  for  appellee. 

HELM,  &c.  V.  CAMPBELL,  &c. 

Filed  June  13,  1894.      Appeal  from  Russell  Circuit  Court.    Opinion  of  the 

court  by  Judge  Yost,  affirming. 

Revivor  of  judgment — Where  in  an  action  for  the  settlement  of  a  decadent's 
■estate  an  order  was  entered  directing  the  administrator  to  pay  certain  debts 
against  the  estate  and  reciting  that  there  would  then  remain  in  his  hands  a 
<;ertaiu  sum  which  he  was  directed  to  distribur«  among  the  heirs,  and  sub- 
sequently the  case  was  referred  to  a  commissioner  to  ascertain  andieportthe 
payments  made  by  the  adnnuistrator,  and  the  amount,  if  any,  which  re- 
mained in  his  hands  undisturbed,  and  thereafter  the  action  was  "on  motion 
■of  the  parties"  stricken  from  the  docket,  a  motion    subsequently  made   by 

the  heirs,  after  the  administrator's  death,  to  revive  the  "judgment"  against 
his  representatives  was  necessarily  overruled,  as  no  judgment  in  the  mean- 
ing of  the  Code  had  ever  been  rendered  against  the  administrator. 
J.  F.  Montgomery  for  appellant;  Hays  &  Stone  for  appellee. 

SMITH  V.   CALLBXDER. 

Filed  June  13,  1894.    Appeal  from   Grant  Circuit  Court.    Opinion   of  the 
court  by  Judge  Yost,  affirming. 

Verbal  contract  not  inconsistent  with  writing— Where  a  deed  purported  to 
■convey  a  certain  number  of  acres  of  land,  a  verbal  contract  by  which  the 
vendor  agreed  to  have  the  tract  surveyed,  and  if  it  fell  short  of  that  quan- 
tity to  credit  the  note  for  the  purchase  price  by  a  certain  sum  for  each  acre 
L^  of  the  deficit,  was  not  inconsistent  with  the  writing,  and  in  an  action  on 

the  note  it  was  competent  for  the  plaintiff  to  prove  the  verbal  agreement. 
H.  Clay  White  for  appellant;  M.  D.  Gray  for  appellee. 
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GKANT  V.  PEARCB,  &o. 

Filed  Jnne  13,  1894.    Appeal  from  Louisville  Law  and  Equity  Court.    Opiu- 
ion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Corporations— Ad vauoes  by  stockholders — Promise  made  at  stockhold- 
ers' meeting  binding  on  stockholders  personally— Where  certain  stockholders 
In  a  corporation,  the  property  of  which  was  about  to  be  sold  under  a  deed  of 
assignment,  executed  by  the  corporation  for  the  benefit  of  its  creditors, 
formed  a  syndicate  and  agreed  to  buy  the  property  and  organize  a  new  cor- 
poration, and  with  that  end  in  view  executed  a  writing  appointing  two  of 
their  number  a  ''committee  to  carry  out  the  purpose  hereinafter  set  forth," 
and  constituted  them  the  * 'agents  and  trustees  of  the  subscribers  hereto, 
with  all  the  powers  necessary  to  that  end,"  and  the  "committee"  named, 
after  the.  new  corporation  was  organized,  advanced  money  for  its  use,  and 
at  a  meeting  of  stockholders  this  action  upon  the  part  of  the  "committee" 
was  recognized  as  within  their  authority,  and  the  payment  of  the  sum  ad- 
vanced was  "guaranteed"  to  them,  the  stockholders  present  at  thatjveeting 
must  be  regarded  as  binding  themselves  personally  for  the  repayiaenT  of  this 
sum  in  the  proportion  of  the  stock  held  by  each,  the  corporation  being 
bound  independent  of  any  agreement  by  the  stockholders. 

2.  A  mere  verbal  promise  upon  the  part  of  one  of  the  stockholders  to  pay 

his  part  of  the  sum  advanced  by  the  "committee"  is  enforcible,  as  it  is  not 

a  promise  to  answer  for  the  debt  of  another,  and,  therefore,  not  within  the 

statute  of  frauds.  Though  the  money  was  advanced  ostensibly  to  the  cor- 
poration, it  was  in  reality  advanced  for  the  benefit  of  each  member  of  it, 
and  the  promise  by  the  stockholder  was,  therefore,  a  promise  to  rei)ay  the 
"committee"  what  they  had  advanced  for  bim.  And  a  stockholder  having 
the  power  to  bind  himself  by  his  own  verbal  agreement  could  confer  the 
same  power  on  his  proxy. 
Pirtle,  8peed  &  Trabue  for  appellant;  Dodd  &  Dodd  for  appellees. 

BOARD  OF  TRUSTEES  OP  LEBANON  v.  SHUCK,  &c. 

SAME  V.  SAME. 

Filed  June  13,  1894.    Appeal  from  Marion   Circuit   Court.     Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

1.  Jurisdiction  of  police  court— The  provision  in  a  town  charter  conferring 
upon  the  police  judge  "original  jurisdiction  of  all  civil  cases  where  the 
amount  in  controversy  does  not  exceed  $500"  is  broad  enough  to  embrace  an 
action  for  injunction  when  the  matter  in  controversy  does  not  exceed  $6C0. 
The  jurisdiction  to  grant  the  injunction  is  an  incident  to  the  jurisdiction^of 
the  action,  the  additional  power  conferred  "to  grant  injunction  to  tht 
same  extent  that  the  presiding  judge  of  the  county  court  now  has,"  having 
reference  to  temporary  injunctions  in  actions  pending  in  the  circuit  ceurt. 

3.  Waiver  of  objection  to  jurisdiction— Even  if  the  police  court  had  no 
jurisdiction,  as  there  was  an  appeal  to  the  circuit  court,  which  had  juris- 
diction of  the  subject-matter,  the  failure  to  make  the  objection  in  that  court 
would  seem  to  operate  as  a  waiver  of  the  objection  to  the  jurisdiction. 

3.  Exemption  from  municipal  taxation  of  land  used  for  agricultural  pur- 
poses—Under an  act  to  extend  the  corporate  limits  of  a  town  which  provides 

that  "nothing  contained  in  this  act  shall  be  construed  as  conferring  power 
upon  the  trustees  of  the  town  to  impose  a  tax  upon  lands  within  the  town 
limits  which  are  used  for  agricultural  purposes,"  a  dwellinghouse  and  yard 
forming  part  of  a  tract  of  land  used  for  agricultural  purposes,  can  not  be 
separated  from  the  rest  of  the  tract  and  taxed  upon  the  ground  that  they  are 
not  used  for  agricultural  purposes,  there  l)eing  no  provision  in  the  charter 
for  thus  separating  or  dividing  the  property. 

John  McChord  for  appellant;  Finley  Shuck  and  Knott  &  Edelen  for  ap- 
pellees. 
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CITY  OF  COVINGTON  v  HALLAM  &  MYERS. 

Filed  June  IS,  1804.    Appeal  from  KentoD   Circuit  Court.    Opiulon  of  th» 
court  by  Judge  Barbour,  reTerslug. 

1.  PersoDB  coDtraoting  with  a  muDicipal  corporation  or  its  offloers  muel». 
at  their  peril,  inquire  oonoerning  the  authority  of  the  contracting  agents  ta 
bind  the  corporation. 

2.  Liability  of  city  for  value  of  legal  services— The  fact  that  legal  servloea 
rendered  in  behalf  of  a  city  in  an  action  in  which  it  was  a  defendant  wera 
rendered  with  the  knowledge  of  members  of  the  city  council  and  of  the  city 
attorney,  does  not  render  the  city  liable,  these  oflicials  having  no  authority 
to  make  contracts  for  the  city  or  to  employ  counsel.  The  city  could  con- 
tract only  through  its  council.  Nor  does  the  fact  that  the  city  derived  ben- 
efit from  the  services  raise  an  implied  promise  upon  the  part  of  the  city  ta 
pay  for  them. 

W.  A.  Byrne  for  appellant;  D.  A.  Glenn  for  appellees. 

LEBUS,  &c.  V.  D.  ROODE. 

Filed  June  20,  1894.    Appeal  from  Harrison  Circuit  Court.    Opinion  of  th» 

court  by  Judge  Yost.  aflSrming. 

Sales  of  personal  property— Right  of  vendor  to  resell  upon  vendee's  default 
»The  vendor  of  shares  of  stock  had  the  right  upon  the  vendee's  refusal  V> 
receive  and  pay  for  the  shares .  to  treat  them  as  the  property  of  the  vendee 
and  sell  them  with  due  precaution  to  satisfy  his  lien  for  the  price,  and  then 
sue  for  and  recover  the  difference  between  the  contract  price  and  the  amount 
for  which  the  property  was  sold.  Nor  was  it  necessary,  although  the  prioe- 
of  the  shares  was  on  a  decline,  that  the  vendor  should  resell  immediately 
after  default  by  the  buyer.  It  was  suflSclent  that  the  right  was  exercised 
within  a  reasonable  time. 

J.  Q.  Ward  and  Ward  &  Eimbrougb  for  appellants;  J.  Irvine  Blanton  for 
appellee. 

DAVENPORT  &  BRANSFORD  v.  GUENTHER  &  SONS. 

Filed  June  SO,  1894.    Appeal  from   Daviess  Circuit  Court.    Opinion  of  the 

court  by  Judge  Yost,  affirming. 

Assignment— Contract  for  indulgence— W*here  the  holders  of  a  bill  of  ex- 
change which  appeared  to  be  overdue  sold  and  transferred  it  to  another 
without  disclosing  the  fact  that  they  had.  for  a  valuable  consideration » 
agreed  to  extend  the  time  of  payment,  although  they  knew  at  the  time  that- 
the  purchaser  purchased  it  with  the  intention  of  bringing  suit  and  attach- 
ing the  property  of  the  debtor  forthwith,  they  were  guilty  of  such  construc- 
tive if  not  actual  fraud  as  renders  them  liable  on  the  assignment,  although 
made  without  recourse  on  them. 

An  agreement  by  a  creditor  to  grant  his  debtor  indulgence  in  oonaidera- 
tion  of  the  payment  of  a  certain  sum  of  money  is  a  binding  contract,  and 
extends  the  time  of  the  maturity  of  the  paper  on  which  the  indulgence  wa& 
given. 

Powers,  Atchison  &  Miller  for  appellants;  Weir  &  Weir  for  appellees. 
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BAILEY  V.  CONLEY. 

(Filed  May  10,  1894— Not  to  be  reported.) 

When  sued  hiy  tbe  vendor  for  speoiflo  ezeoution  of  a  oon tract  of  purobase 
of  tend  the  TODdee  has  a  rlsht  to  require  an  exhibition  of  title  by  the  vendor 
where  there  are  apparent  defeots  in  it.  And  if  the  vendee  does  make  Buch 
requirement  and  avi*rB  his  willingnesB  to  comply  with  the  contract  the  court 
should  not  then  rescind  the  contract  against  his  protest  before  an  exhibition 
of  whatever  title  tbe  vendor  has,  the  vendee  having  a  right  to  waive  defects 
therein  or  to  accept  a  partial  compliance  with  the  contract. 

Wm.  H.  Holt  for  appellant 

Samuel  H.  Patrick  for  appellee. 

Appeal  from  Knox  Court  of  Common  Pleas. 

OpionloD  of  tbe  court  by  Judge  Hazelrigg. 

When  sued  on  tbe  contract  for  tbe  balane  of  tbe  purcbase  money 
due  on  tbe  land  bought  by  him  of  tbe  appellee,  Conley,  tbe  ap- 
pellant, Bailey,  by  reason  of  the  probable  defects  in  tbe  title,  as 
set  up  in  bis  answer,  bad  tbe  right  to  require  of  tbe  appellee  an 
exhibition  of  bis  title  and  an  exhibition  of  a  perfect  title.  When 
be  did  so  require  and  averred  bis  willingneus  to  take  the  land, 
if  such  an  exhibit  should  be  made,  tbe  court  should  not  have  re- 
scinded tbe  contract  over  bis  protest,  but  should  have  required 
tbe  appellee  to  exhibit  such  title  as  he  bad,  and  if  defective  be 
should  be  given  a  reasonable  time  within  which  to  perfect  it, 
and  should  be  required  to  perfect  it  if  he  can  do  so.  It  may  be 
that  upon  the  exhibition  being  made  tbe  appellant  may  accept 
the  title  without  further  objection,  or,  if  tbe  title  be  good,  save 
onlv  as  to  a  part  of  tbe  land,  tbe  contract  might  still  be  enforced, 
sucD  abatement  from  tbe  purchase  price  being  made  as  might  be 
proper. 

Judgment  reversed  and  cause  remanded  for  proceedings  consist- 
ent with  tbis  opinion. 

vol.  16  -9 
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COX,  4fec.  V.  PREWITT,  &c. 
(Filed  May  17,  1894— Not  to  be  reported.) 

New  trial —Newly-dlsooYered  evidence— Diligence— After  a  claimant  to  Uid^ 
band  lost  bis  case,  because  there  was  no  record  PYidenne  showing  either  an 
eBtry  or  snrvey  of  the  land  for  him,  the  plaintiff  filed  his  petition  for  a  nsw 
trial,  wherein  he  averred  that  he  had  discovered  siDce  the  trial  the  book  of 
the  con nty  surveyor  which  supplied  the  defects  in  his  evidence:  that  said 
•orreyor  bad  not  filed  said  book  in  the  surveyor's  office  or  turned  it  over  to 
bis  successor  in  otfice,  hut  had  retained  it  in  his  own  possession  nince  lb57: 
he  averred  that  prior  to  the  former  trial  he  had  searched  the  offloe  of  the 
ooonty  surveyor  for  such  record.  Held— The  party  is  entitled  to  a  new  trial. 
l%<nre  was  no  lack  of  diligence  in  seeking  the  evidence.  He  had  a  right  to 
suppose  before  the  former  trial  that  the  surveyor  bad  performed  his  duty  and 
turned  over  all  bis  records  to  bis  successor  in  office. 

J.  W.  Alcorn  for  appellants, 

Hill  &  Denham  for  appellees. 

Appeal  from  Wliitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

In  a  former  suit  between  the  parties  to  this  appeal  Cox  was 
defeated  because,  as  said  in  the  opinion  of  this  court  on  the  ap- 
peal of  the  case  liere,  in  January,  IBH9,  ''there  was  (is)  no  record 
evidence  furnished  by  appellant  showing  either  an  entry  or  sur- 
vey of  the  land  made  for  Cox  in  IST)?,  nor  does  it  apppar  he  ever 
obtained  an  onler  of  court  entitling  him  to  enter  and  have  the 
land  surveyed.     (88  Ky.,  156.) 

In  November,  1889,  Cox  applied  for  a  new  trial  by  filing  his 
petition  for  that  purpose  on  the  ground  of  newly-discovered  evi- 
dence. He  set  out  the  grounds  in  detail,  but  they  were  not 
deemed  sufflcient  by  the  court  below,  as  exhibited  in  the  peti- 
tion. His  application  was,  therefore,  dismissed  and  he  has  ap- 
pealed. The  evidence  alleged  to  have  beet)  discoverjed  is  the  book 
of » former  surveyor  of  Whitley   county,  >yhich,  in   violation   of 

his  duty,  'be  has  failed  to  turn  over  to  his  successor  in  office,  and 
which  contained  the  record  made  by  such  *»urveyar:at  the  time 
of  tbe  entry  and  sur»6.>j  made  by  Cox  in  1857,  sifch  boolc  baing; 
still  in  the  possession  of  the  surveyor,  'The  certiflbate  of  Purvey, 
as  made  by  the  surveyor,  was  filed  and  apparently  supplied  the 
recoid  evidence,  in  want  of  which  the  Judgment  on  the  former 
trial  had  been  adverse  to  Cox  and  his  vendee.  It  appear^  from 
tbe  petition  that  the  complainants  made  search  of  the  records  of 
the  surveyor's  office  before  the  trial  for  the  record  evldeirce  they 
stood  in  need  of,  and  which' they  discovered  only  after  the  trial. 

IJot  finding  it  where  It  belonged,  it  seems  to  us  thiey  had  the 
Wgt^t  to  feu^ppose  that  after  making  the  survey  the  officer  had 
failed  .to 'record  it. 

We  think  it  was  not  a  lack  of  reasonable  diligence  on  their  part 
to  fall  to  tiunt  up  the  former  surveyor  to  ascertain  if  he  had  per- 
formed his  duty.  They  had  the  right  to  rest  on  the  presumption 
imputed  to  the  officer  and  conclude  that  he  had  turned  over  to 
his  successor  all  the  records  of  his  office.  They  aver  that  they 
had  no  reason  to  believe  the  former  surveyor  had  retained  any 
of  the  books  belonging  to  the  office  and  had  failed  in  his  duty  to 
turn  any  of  them  over.  The  allegation  as  to  where  the  original 
plat  and  certificate  was  found  might  have  been  more  s pet i.f>c  and 
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«lktl8factory,  bat,  apon  the  averments  of  the  petition,  taken 
mltoffetber,  we  think  the  appellants  should  now  be  entitled  to  a  new 
trial,  if  his  petition  be  taJcen  as  true,  and  to  that  end  the  Judg- 
ment below  is  reversed,  with  directions  to  overrule  the  demurrer 
to  the  petition. 


COMMONWEALTH  v.  LQUISVILLE  TRTTST  OO. 

KENTUCKY    MANUFACTURING    ESTABLISHMENT    FOR 

THE  BLI-^^D  V.  SAME. 

•'  (Filed  May  17,  18d4-Not  to  be  reported.) 

« 

1.  Mortfrafra  of  charitable  lofititutioD— Act  authorizing  coustraed— For  the 
fmrpoee  of  »*nabllniK  a  obaritoble  iDstltation  for  tb«  hllnd,  created  hy  dona- 
von  of  money  by  the  GomroonweaUb*  to  .build  additional  buiidings,  the 
IqgiflatQiv  aaUioriieed  said  institution  to  morteiige  its  grounds  and  build- 
iilffB  to  raise  money  for  that  object.  In  this  suic  to  enforotj  tbe  mortgage 
lien  flo  created.  Held— Although  the  act  autborizinfi:  the  exec'ution  of  the 
mortcage  provided  for  a  sinlcinK  fund,  in  which  rents  to  be  derived  from  the 
new  building  were  to  be  paid  for  the  purpose  of  Fatisfying  the  interest  and 
prlneipal  of  the  mortgage,  the  mortgagee  has  a  riirht  to  have  the  property 
MBlf'aold  to  satisfy  bis  lien,  it  appearing  the  buildings  were  never  oom- 
pleled  and  that  no  rents  have  been  derived  from  them. 

ft.  Same-  The  act  which  created  such  institution  provided  that  the  prop- 
fvts'  ahouM  revert  to  the  Commonwealth  if  it  ceased  to  be  used  for  the'ohar- 
ttaole  purpose  contemplated;  but  the  Commonwealth,  haviug  sUbseqUentJy 
authorised  tlie  creation  of  this  mortgage,  can  not  claim  the  property  or  any 
Hen  upon  it  until  after  the  mortgage. Is  satisfied. 

Fleming  ds.Suter,  C.  B.  Seymour  and  W.  J.  Hendriuk  for  Com- 
i]ponwea|tb.  '» 

SlnoralL  Bodley  &  Doolan  for  Kentucky  Manufacturing  Estab- 
lishment. 

•    *     "  .'  • 

John  W.  Barr,  Jr.,  and  W.  O.  Harris  for  appellee.' 
Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  courtly  Judge  Pryor.  .'    ^ 

r 

The  oorporation 'known  as  the  Kentucky  Manufacturing  Estab- 
ll«hinent  for  the  Blinds  owned  some  real  estate  in  tbe  pitfy  of 
Louisville,  a  part  of  which  (as  described  in  the  pleadirtgsj  had 
DO  building,  upon  it  of  any  value,  and  in  order  to  raise  money  to 
ereernew  buildings  it  applied  to  the  legislature  lor  authority  to 
mortgage  this  property  to  raise  funds  for  that  purpo.se.  The  leg- 
islature authorized  the  corporation  to  issue  i^onds  of  certain 
denominations, payable  at  a  certain  time,and  negotiate  witlj  those 
having  money  to  loan,  in  order  to  raise  the  money  on  the  bonds. 

It  was  authorized  to  secure  the  principal  and  interest  of  said 
bonds  by  first  mortgage  on  this  propetty, 'situated  on  the  east  side 
Of  Fifth  street,  in  the  city  of  Louisville.  It  did  sell  the  bonds 
to  the  appellee,  as  the  act  authorized,  and  executed  a  deed  of 
trust  or  mortgage  pn  the  property  to  secure  the  payment  of  .|10,(X)0, 
the  amount  if'mo^iey  obtained.  They  undertook*  Uo  erect  the 
building  and  failed  to  complete  it,  leaving  the  l:iftllding  un- 
Iniabed  aiid- the  appellee  without  its  mon^y. 

Iff6  defense  was  interposed  by  the  corporation,  but  ft  n6w  com- 
plalfi«  *nd  fnsista  the  appellee  must  look  alpne  to  fhe  r^nts  for  the 
money  loaned  uad^r  a  provision  -of  the   acrt  creating  ^.  sinking 
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fund,  into  wbioh  the  rents  were  to  be  paid,  and  the  monw  axiw^ 
ing^  therefrom  applied  to  the  redeinptiou  of  the  bonds  or  their- 
pavment.  This  was  a  mode  from  which  the  boi^ds  were  to  be^- 
paid,  based  upon  the  idea  that  the  buildings  would  be  ereotecL 
and  rents  collected. 

With  this  the  appellee  had  nothing  to  do,  and  when  the  bonda 
fell  due  was   entitled    to  its   money,  but  doubtless  would  have 
delayed  enforcing  its  lien  if  there   had   been   any  probability  of' 
the  success  of  the  undertaking.     In  this  the  corporation  has  fail- 
ed, and  the  money  being  due  should  be  paid. 

There  was  an  express  power  given  to  mortgage  to  secure  tbe^ 
principal  and  interest  of  these  bonds,  and  to  say  that  the  creditor 
must  look  alone  to  the  rents,  is  not  warranted  by  any  rationaL 
construction  of  the  act. 

It  is   said,  however,  that   this    institution    is   a   mere  charity, 
created  bv  legislative  grant,  and  from  the  funds  of  the  State,  and 
that  by  the  act  of  1882  it  lis.  provided,  if  the  property  ceai^es  to  be 
used  for  the   purposes  contemplated,  it  is  to  revert  to  the  Siate^. 
and,  therefore,   tne    State    has   a   superior   lien    for   the   money^ 
($15,000)  originally  donated  for  .the  purposes  of  purchasing  thlQ. 
real  estate;  that  the  State  had  in  view  but  one  purpose  is  plain« 
and  that  was   to  aid   this  charity  by  donating  the  realty  for  the- 
benefit  of  the  blind,  and  in  order  to  increase   the  facilties  or  the- 
improvement  of  this  unfortunate  clasKof  our  citizens,  the  legisla- 
ture thought  proper  to  give  the  corporation  the  power  to  enlarge^ 
or  increase  its  buildings,  and    to  borrow  money  for  t^at  purpose- 
by  executing  a  first  mortgage  on  the  property. 

The  mode  of  relief  the  State  has  is  not  by  appealing  this  case 
but  to  relieve  by   donation   this  property  from   the  incumbrance 
upon  it,  as  it  is   neither  just  nor   equitable    to  assert   this  clalixk. 
after  authorizing  the  borrowing  of  the  money  by  the  issue  of  the 
bonds. 

The  judgment  is  affirmed. 


JONES  V.  L.  &  N.  R.  R.  CO, 

(Filed  May  17,  1894.) 

Master  and  servaDt— Neglect— Where  a  seotloo  hand  ban  been  operating - 
and  has  seen  an  ordinary  hand  oar  opi^rated  on  a  railway  for  a  week,  the  or- 
dinary use  of  bis  senres  ought  to  teaoh  him  the  levers  of  a  moving  hand  oar 
are  dangerous,  and  should  he  avoided 't)y  one  op  tl^e  oar:  therefore,  the  fail- 
nre  of  the  section  boss  to  inform   an  employe  of  the  danger  of  such  levere> 
was  not  irross  netzleot :  and  the  employe  havinir  been   inj;>red  by  stooplnif 
over  and  losing  the  motion  of  the  lever  when  the  car  was  in  motion,  tbe- 
railway  company  is  not  liable  lor  the  damages  sustained  by  him. 

J.  P.  Hobson  for  appellannt. 

W.  H.  Marriott  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  having,  while  engaged  as  an  employe  of  appellee  lii^ 
operating  a   hand  car,  been   knocked   from   and   run  over   by  ity 
brought  this  action  to  recover  for  personal   injury  then  received* 
whicn  he  states   resulted   from   gross   negligence  of   the   sectioox 
boss,  to  whose  orders  be  was  at  the  time  subject. 
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'  The  alleged  negligence  consisted  in  the  section  boss  placing 
•appellant  at  front  end  of  the  hand  car,  the  most  dangerous  posl- 
'tfon,  for  the  purpose  of  working  one  of  the  levers,  without  in- 
forming him  of  the  peculiar  danger  to  which  he  was  thereby  ex« 
posed,  or. instructing  him  how  to  avoid  it,  although  he  had  been 
■employed  only  a  tew  days  as  a  section  hand  and  was  unacquaim- 
«d  with  the  business  of  running 'hand  cars;  and  In  the  section 
-iioss  placing  or  permitting  to  be  placed  loose  upon  floor  oi  the  car 
iRrorklng  tools,  in  the  effort  to  avoid  contact  with  which,  while 
working  the  lever,  appellant  was  struck  by  the  lever  and  knocked 
'from  the  hand  car,  and  received  the  injury  referred  to. 

As  the  lower  court,  at  conclusion  of  the  evidence  in  behalf  of 
plaintifiP,  instructed  the  jury  to  find  for  defendant,  which  was 
^one,  the  only  question  for  us  to  consider  is  whether  that  action 
of  the  court  was  proper. 

It  appears  that  appellant  was  employed  as  a  section  hand  by 
^he  section  boss  in  behalf  of  appellee,  and  commenced  work  on 
Monday,  and  received  the  injury  complained  of  on  the  following 
Saturday;  that  each  day  during  that  period  he,  with  his  co-labor- 
ers, under  control  of  the  section  boss,  was  enga&:ed  in  the  work 
%e  was  employed  to  do,  which  required  the  hand  car  to  be  moved 
from  place  to  place,  and  in  moving  which  appellant,  like  other 
fiands,  took  paFt.  But  he  hadi  ne:V)^r  been  before  so  employed, 
and,  of  course,  was  inexperienced  and  unskillful,  being  by  occu- 
pation a  day  laborer  of  ordinary  intelligence  and-capacity. 

On  the  day  he  was  injured  the  hands,  accompanied  by  the  sec- 
tion boss,  had  sone  some  distance  from  the  station-house  for  the 
"purpose  of  repairing  the  railroad,  taking  the  hand  car  with  them; 
>&nd  the  manner  in  which  the  appellant  was  injured  is  thus  stated 
'by  him  as  a  witness:  "When  we  started  from  where  we   did  that 
work  that  morning  the   tools  were   flrst  throwed    up  on  the  car, 
^nd  there  was  what  they  call  the   spike-maul  hammer  was  jost- 
ling down  as  the  car  was  running,  and  it  got  down  near  my  feet, 
•And    I  2ot  little  afraid  of   the    handle  and  just  stooped    there  to 
throw  the  hammer   aside  on   the  car  further^  and  I  lost   the  mo- 
tion of   the  lever,  I   suppose,  or  something;-  anvhow   the  lever 
utraok  me  as   I  raised  up  in   hiy  breast  4]^re  and  pitched   me  off 
l>ackward6  on  the  roadw'' 

Accepting  that  statement^a»  true,  Wh^.c}i^;%xist  be  done  in  de- 
terminmg  whether  the  lower  court  was  authorized  to  take  the 
^ase  from  the  jury,  the  inquiry  is,  first,  w>betlxer  appellee,  by  its 
-servant,  the  sedtioh  boss,  was  suilty  of  culpable  negligence  that 
Was  the  proximate  cause  of  appellant  being  knooKed  from  the 
liaDd  car  and  injured;  second^  if^So,  whether  but  for'the  coneur- 
Ting  or  co-operating  fault  of  appellant  the  injury  would  not  have 
oecii'rred-^that  iSf^  mi^htthe  in^dry^Bavebeep  avoided  by  the.ei- 
•eroise  of  ordinary  care  on  his  par^?'r'<>  .       /  *     .     , 

Vo  doubt,  as  counsel  contends,  "it  is  the  duty  of  the  master  to 
IKive  such  warning  to  the  servant  bf  all  defects  or  hazards  inci- 
pient to  the  Occupation,  of  which  the  master  knows  or  ought  to 
know,  and  such  information  as  may  be  warranted  by  ignorance, in 
^xpetience  or  want  of  capacity  of  the  servant  and  the  dangerous 
nature  of  the  employment.^'  But  when  a  servant  has  actually 
operated  and  seen  others  operate  an  implement  or  machine  often 
-enough  to  enalbe  him,  by  the  exercise  of  ordinary  Intelligence 
'and.ca're,  to  learn  bow  to  avoid  being  injured  by  it,  or  when  the 
inode  of  ^eriiting  It  is  so  simple  as  that  a*  person  of  ordinary  in- 
teUlfteince  oc  hare  can  at  once  perceive -the  safe  and  proper  mode 
4>f  op€r^tin2  it,  there  is,  no  duty  resting  upon  the  master  to  in- 
atrinrt'iliim.  'No  person  who  has  once  worked  the  lever  of  a  mov- 
ing .nand^ca'r.,' 'or  ;»een  another  do  it,  need  be   informed  that  it  is 
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dangerouBy  in  the  expressive   language  of  the;  appellaat  bimMlf». 

to  lose  the  motion  of  the  lever. 

Whether  it  was  negligencA  In  the  section  boss  to  place  or  pemUt 

the  tools  placed  upon  the  floor  of  the  hand  (^ar  withoiit  belivg  Tbb^ 

tened  is  immaterial,  because  appellant  was  not  injured  thereby^ 

nor  was  it  negligence-' to  permit  bi<m-  to  take  position  on  front  eoA 

of  the  car,  because,  while  thid  actual  injury  is  likely  to  be  hhmp^ 

serious  to  a  person   falling  or   knocked   of  the  front  than  oft  the 

rear  end,  the  danger  of  being  injured  is  not.  as  appears  from,  the^ 
evidence,  so  great. 

It,  however,  seems  to  us  plain  that  .whether  the  section  boss, 
was  guilty  of  negligence  or  not,  the  injury  received  by  appell  ant 
was  not  tiie  proximate  result  of  his  wiint  of  knowledge  of  the 
danger  of  stooping  to  throw  the  hammer  aside,  but  was  caused 
by  bis  9wn  fauU,  and  might  have  been  avoided  by  the  exeroise- 
by  hini  of  ordinary  care;  for  the  evidence  does  not  sboy  there 
was  a  rea'i^on^ble  probabilitv  of  his  being  injured  or  endangered 
by  t|ie  hammer  handle;  imd  if  it  had  been  necessary,  Which  doea 
not  ap£>(iiikt'.  tor  ft  to  foe  put  aside,  he  might,  by  calliBg  attention 
Qf  the  8e<^tion  l^oss.  had  the  car  stopped. for  the  purpose. 

In  piir.  opinion    fh«re    is   no   evidence    showing   or   tenditig  ti^ 
show  a  cause  of  action  in.  favor  of  appeUanti 

Judgment  affirmed. 


»  ,  TH ACKER  V.  HOWELL. 

( Fiied  May  19,  1894— Not  to  be  reported* ) 

"  1.  Location  of  boundary— InBtruottoDa— Where  the  only  Iraae  Id  tfbe  aotiot^ 
WBff  the  looatton  of  land  eon^eyed  to  plaintiff  by  a  deed  from' JSlitob«*M,  aft 
Instruotion  that  if  the  jury  fouiid  that  the  kind  in  ooatreverBy  waa  embraoed 
bv  tfaer  deed  tmtp  Mttohell  ta  the  plaintiff,  and  that  deieadaat,  wicbona. 
plaiiBlfiit's  oonsent,  eptered  upon  this  laud  and  oat  and  oarrled  awanr  timbar 
or  made  eDoloaures  tkereun,  they  sheiild^nd  for  plaintiff*  was  uoopjaeiilou- 
^ble.  .     ►  «**      ;, 

9.  Same— ^TldeAoe— Where  the  source  of  the  oontroYerBy  waa  ^fr-  to  what 
"logohote**"  was  meant  In  MftobeH's^  deed  to  plaintiff,  there  beiHit  two  of 
them  In'tbe  eame  iookllty.  eTideoce  concerning  the  location  and na^  of  botAi 
*'obutclfei''*  was  oompetentand  neeeasary^t^  a.fnll  underaMmdiiiir  of  *tA*«  caaa 
-  Since  defendant  alao  claimed  under' o  deed  froai  MltifM>ltH 'latUr  In  dato 
tiiaD  .i^aiatiff 'a  deed,  and  slaoe  defeii^frnVa  deed  call^to  nni  wttfr.  tiainciira 
line,  the  pour^  .properly  perml1|,tedi  It  lo'l^  aead  tifti^^fae  litfy  oai  the  qtieatloa 
o(the  iQcktiod  of  thediapubetl  divlfifoii"Uiije.  ,  «:       .  ^     • 

Riddell  A  Bfddell  for  appellant.*  " '  *   '''"  "^^"^ 

J.  B.  White  for  appellee. 

Appeal  from  Estill  €»urt  of  Commea  Pleaa. 

Opinic»n.  of  the  court  by  Judge  Hazelrigg. 

This  is  a  contest  over  a  strip  of  some  three  acres  of  landV  oik 
which  was  situated  a  log  chute  of  some  value.  The  sixigj^  qyUBS-^ 
tion  Invlovedwas  whether  Mitchell's  deed  to  tlm  plafntfix;  TttMitf- 
er  (now  appellant),  of  March  h),  1^1,  embraeed  the  YtLndt  on 
wDfob  the  appelle,.  Howell  (the  defendant  below)^  ii»  charged,  tkv 
have  wrongfully  entered  and  out  tittiber.  Koweit  admit?  the  eUfi- 
try  but  denies  thnt  Thaekef 's  deed  covers^  the  l^and  h)  confiB9t. 
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Upon  the  proof  submitted  to  tbem,  and  the  instruotions  of  the 
court,  the  Jury  found  for  the  defendant,  Howell.  The  appellant 
complains  of  instructions  Nos.  1  and  2,  and  of  supposed  incompe- 
tent testimony  allowed  to  go  to  the  jury. 

There  is  only  one   Instruction  in  the  record,  and  that  one  is  to 

the  effect  that.,  if  the  Jury  believed  from  the   evidence    that  the 

land  in  controversy  was  embraced  by  the  deed  from  Mitchell  to 
the  plaintiff,  and  that  the  defendant,  without  plaintiff^s  consent, 
entered  upon  the  land  and  cut  and  carried  awav  his  timber,  or 
made  enclosures  thereon,  they  should  find  for  the  plaintiff. 

To  this  instruction  there  can  he  no  objection.  The  source  3f 
the^tronble  between  the  parti esf'was ^as  to<.What  ''log  olvute^'*  was 
meant  in  the  Mitcnell  deed,  there  being  two  of  them  in  the  same 
locality;  hence  proof  of  the  location  of  both  and  the  uses  of  both 
was  not  only  not  incompetent,  as  contended  by  appellant,  but  in 
fact  necessary  for  a  full  understanding  of  the  case. 

It  IS  urged  that  the  court  erred  in  permitting  the  appellee  to 
read  the  deed  from  Mitchell  to  hiniself,  as  he  does  not,  in  apt 
terms  at  least,  set  up  his  ownership. under  that  deed,  it  will  be 
observed,  however,  that  the  plain llff  in  his  renly  avers  that  the 
defendant  bought  from  the  same  vendor,  Mitcnell,  and  that  his 
deed  from  Mitchell  calls  for  and  runs  with  the  plaintiff's  line. 

This  would  seem  to  make  the  testimony  competent,  but  whether 
80  or  not  it  could  not  have  affected  the  Jury,  as  the  issue  submit- 
ted was  not  what  the  defendant's  deed  embraced,  but  what  the 
plaintiff*s  deed  included.  If  the  defendant's  deed  covered  the 
land  in  dispute,  yet  the  plaintiff  n^ust  succeed,  under  the  instruo- 
tions, if  his  deed  embraced  the  land. 

We  need  not  discuss  the  complaint  that  the  verdict  is  against 
the  evidence.     Considerable  testimony  supports  it. 

Jndg^nent  affirmed. 


COMMONWEALTH,  BY,  Ac.  v.  ADDAMS,  CLERK. 

'       ,»  .    (Filed  May  19,  1884.) 

1.  The  ooropf'naatloD  of  the  presept  clerk  of  the  Court  of  Appeals,  who 
Wfts  in  office  when  tbe  Cco^ltatlon  Wan  adopted,  mn  not  be  obanged  by  the 
l»gltlat«ie,  ttwtloii  161  uf  th^  Con^feltulibn,  providing  "the  compensation  of 
any  city,  county,  town  or  muololpfil  offloer  shall  not  be  ohangKi  nfier  his 
tlHJtton  or  appointment  or  during  bis  term  of  ofHoH, "  ezprpssly  ftirtldding  Iti 
.  2.  CoostUutlonat  la w«-T|ie  legislature  san  delfgHte  to  or  ooafer  upon  the 
Court  of  Appeals ^be  auxborUy  to  fix  tbe  ooiupensation  to  be  allowed  t& 
deputies  of  thl»  olerk'  of  the  Court  of  Appeals.  StH>tioD  946  of  the  Constitu- 
tion, profTldlng  that  "no  publio  oiScers,  ezQept«  thn  governor,  shall  reoeive 
more  than  $5,000  per  annum  as  ooinpensattOn  foT'offlclal  services.  Independ- 
ently of  ^«  eonipensationi.of  legally  a atborlitKl  deputies  and  tisststants. 
which /shall  be.  I|ied.  jvttd^determined  •  l^y  law// means  that  the  legislature 
ihall  i*gul#tdjbl»i«.pnmiif;nsaii€Of>od  that  brail6h  nf  the  government  has  no 
puwer'io  delegate  this  richt  ut  dnf/  to  aaotiier  braneh  of  tlie  government,  so 
as  to  make  the  jadioary  Its  agent  for  fixing  sooh  oonpensation. 

Wr-TT  'Hendrick  foMli>l:feHant. 

Tbofl«  H.  HInefl  for  appellee. 

Appeal  frooi  Ffaaklin  CfrcoH  Court. 

Opinion  of  the  court  bj  Judge  Pryor. 
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A.  Addams,  the  present  clerk  of  the  Court  of  Appeals,  was  in 
office  and  in  the  dischaige  of  his  duties  prior  to  the  adoption  of 
the  present  Constitution. 

In  the  month  of  June,  1898«  the  leg^isiature  passed  an  act  requir- 
ing the  clerk  to  report  to  ^lie  auditor  all  fees  received  by  him, 
and  af Iter  retaining  for  himself  as  a  salary  $4,000,  and  after  paying 
his  assistants  or  deputies  and  all  expenses^ of  the  office,  the  bal- 
ance reuiainiug  to  be  paid  to  the  auditor  for  the  State. 
,  A  heavy  penalty  is  imposed  on  the  clerk  for  failing  to  comply 
^with  the  provisions  of  the  act.  There  is  a  further  provision  to 
the  .effect  .that  the  salaries  of  the  clerk's  deputies  shall  bo  fixed 
'by  the  Court  of  Appeals. 

The  clerk,  it  seems,  has  made  no  report  of   the  proceeds  of   his 
.office,  on    the  ground  the  law  has  no  application    to  his   term  of 

office;  and,  it«o,  is  unconstitutional. 

Under  the  former  Constitution  It  was  held  that  the  fees  of  offi- 
cers created  by  law  or  by  the  Con&titution,  as  distinguished  from 
.salaried  pfflcer^,  were  at  any  time  subject  to  legislative  control, 
and  could  be  increased  or  dimuiished  at  the  will  of  the  law- 
making power.  Under  the  present  Constitution  the  legislature  is 
not  only  prohibited  from  changine:  the  salaries  of  public  officers, 
so  as  to  affect  those  in  ofHce  during  their  terms,  but  by  section 
161  of  the  Conatitutlon.it  is  provided:  **The  compensation  of  any 
city,  county,  town  or  muniCiipal  officer  shall  not  be  changed  after 
his  election  or  appointments"  or  during  his  term  of  office, '' etc. 
So  by  these  express  .provisions  of  the  oragnic  law  it  was  evident- 
ly intended  to  prevf»nt  lany  interference  with  the  salary  or  com- 
pensation of  a  public  officer  dnring  his  term  of   office. 

While  the  office  of  the  clerk  of  the  Courr.  of  Appeals  is^not  ex- 
pressly mentioned,  it  is  nn  office  not  only  recognized  by  the  Con- 
stitution; bu<  by  section  120  it  is  expressly  provided,  **the  present 
clerk  of  the  Court  of  Appeals  shall  serve  until  the  expiration  of 
the  term  for  which  he  was  elected,  and  until  his  successor  is 
elected  and  qualified,'*  and,  therefore,  it  follows  that  the  oflSce 
of  clerk  of  the  Court  of  Appeals  must,  so  far  as  the  compensation 
is  concerned,  fall  witihn  the  spirit  and  meaning  of  the  provisions 
of  the  Constitution  preventing  legislative  interference  with  the 
compensatiqn  during  the  term  of  office. 

There  has  been  no  change  made  as  to  the  duties  of  the  office,  or 
in  its  creation  or  organisation,  by.  the  present  Constitution  as 
.would  necessarily  requre  nr  authorize  the  ooncluson  it  intended 
the  compensation  should  be  increased  or  diminished,  but,  on  the 
contrary,  in  looking  to  the  debates  on  this  subject  had  in  the 
■convention,  those  favoring*  the  reduc^tlon  of  compensation  and 
salaries  to  public  officials,  and  mientioning  espebially  tlie  ofHoe 
of  Clerk  oT  the  Court  of  ^ppecils.  disclaitned  any  purpose  of  inter- 
fering with  the  compensation  of  the  present  incumbent.  (De- 
bates in, Convention^  xplume  3,  pages  4202,  420Q,  4236.)     ; 

The  clerk  had,  as  they  doubtless  knew,  employed  b\4  deputies 
and  contracted  for  their  services  during  his  t^rm  of  office,  and 
there  is,  therefore,  no  reason  for  departing  from  the  entire  spirit 
and  meaning  of  the  present  Constitution  and  adopting  the  judi- 
cial interpretation  given  the  former  instrument,  by  Wbioh  tbe 
compensation  of  officials  could  be  changed,  at  any  time  the  leg^ls- 
lature  might  deem  proper. 

The  right  of  ^he  legislature  to  regulate  the  fees  of  «<t be 'person 
succeeding  the  present  clerk,  after  his  term  expires  and  before 
his  successor  is  elected   and  qualified,  is   unquestioned,  and    the 
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Mt  before  us  would  beooii«trued  was  intended  to  af!ect  Jiis  suo- 
Dessor.  If  otherwise  oonstitutional. 

SeotioD'^46  of  the  Constitution  jpxoivdes:  *'No  public  officer,  ex- 
"cept  the  sojvernor,  shall.,  receivejmi*e  than  f5,Q00  per  iinnfini  as 
^tnp^nsatlon  for  official  services,  independent  6f  the  compensa- 
tion of  legally  authorized  deputieR^  and  assistants,  which  shall  be 
fixed  and  provided  by  law.  The  Oieneral  Assembly  shall  provide 
for  tbo  enforcement  of  this  section  by  suitable  penalties,  one  of 
which  mball  be  forfeiture  of  office,  by  any  person  violating  its  pro- 
visions." 

Whether  or  not  the  principal  would  forfeit  his  office  by  reason 
of  bis  having  a  deputy  whose  salary  is  not  fixed  by  law,  is  not 
necessary  to  be  decided;  but  the  framers  of  the  Constitution  evi- 
dently designed  to  enforce  compliance  with  this  section  by  im- 
posing heavy  penalties  for  its  violation. 

If  the  deputy  is  paid  by  the  principal  out  of  what  the  former 
obtains  as  compensation,  or  from  his  own  pocic^t^  we  see  no  rea- 
son for  complaint  by  any  one  or  that  it  would  violate  this  provis- 
ion of  the  Constitution. 

The  legislature,  by  the   present   ennotment.  has   conferred   the 

r'ower  on  this  ( curt  to  fix  tiie  salaries  of  the  clerk's  deputies,  when 
t  is  plainly  required  that  a  law  should  be  enacted  fixing  the  sum 
to  which  they  are  entitled. 

The  attempt  to  confer  such  a  power  tikes  from  the  legislative 
department  of  the  State  the  responsibility  of  fixing  compensation 
for  a  certain  class  of  officials  and  places  it  upon  the*  Judiciary. 
The  Constitution  requiring  the  compensation  to  be  proivded  for 
by  law  means  that  the  legislntnre.  to  which  belongs  the  sole 
power  of  making  laws,  shall  regulate  this  compensation,  and  that 
{branch  of  the  government  has  no  power  to  delegate  this  right  to 
another  branch  by  making  the  Judicisfry  tlie  agent  for  fixing  sal- 
aries or  compensation  for  State  officials,    i 

A  law*  is  not  a  complete  law  wben  it  is  nothing  more  than  a  de- 
legated power  attempted  to  be  given  by  the  legislature  to  some 
other  department  of  the  government  to  make  the  law.  The  law 
Is  not  enacted  and  this  court  asked  to  approve  \t%  but  we  are  re- 
quired to  fix  the  compensation.  The  sole  power  to  make  laws  is 
oonfided  to  the  legislature,  and  in  this  case  that  body  has  surren- 
dered Its  own  Judgment  to  that  of  this  court  in  fixing  these  sal- 
aries, saying  in  efiect  that  with  the  exerci^^  of  your  Judgment 
we  will  be  satisfied.  This  can  not  be  done,  aind  this  court,  recog- 
nizing the  wisdom  of  requiring  each  department  of  the  govern^ 
ment  to  act  within  its  own  snhere,  would  necessarily  refuse  to 
comply  with  the  legislative  will,  if  the  act  applied  to  the  present 
clerk  of  the  court.  It  could  not  be  carried  into  effect  if  it  did 
apply;  ab  there  is  no  salary  fixed  bylaw  for  his  deputies  or  assist- 
iints. 

The  court  below  having  adopted  :t>his  view  of  the  point  raised, 
the  Judgment  is  affirmed. 


'  .k   ' 

i 


\;         MciX)NALDv,  NOKM AN,  AUDITOR.. 

.',;.      "f Filed  May  2?,  18940       '    '     '    ' 

1.  Goniingent'exp^ines'  of  )Mftiae  of  rpprpspntBtives— Copy incp— Where  the 
iKrase  of  representativefl,  for  the  proper  expedition  of  Its  buRiDesH.  authorises 
Its  derk  to  em^i^Mlfeuie  oB^to  oo  snob  oopyltag  as:}^  and  hifi  assistants  can 
not  do;  the  sunt- neoomVog  doe  pecsoDs  employed  by.tb«oli*rk  .to.,  do  snoh 
eopying  is  a  oontiDgent  expense  of  the  general  assembly,  payment  of  whioh 
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ia  authorized  nnd<>r  seotlon  8,  artioln  1  of  chapter  15  of  the  General  Sta|iitet« 
upon  the  pnidiiotloii  of  a  Toaobef ,  oouDtewlgDed  by  the  olerk  of  the  bonae. 

3).  Same^GoDBtitutional  law— Said  article  of  tbe  General  Statutes  learn 
*« appropriation  made  by  law"  for  the  payment  of  snoh  oontinieent  expeDte» 
within  the  meanlnff  of  . section  830  of  )he  Constitution,  providing  that  *'ii» 
monev  shall  be  drawn  from  tbe  State  treasury,  except  In  pursuance  oi  mgh 
proprlatlons  made  by  law." 

3.  Same— the  clerk  of  one  bouse  of  tbe  general  assembly  Is  required  to 
certifjr  the  oontlngnt  expense  of  only  his  own  bouse  under  tbe  law. 

Thos.  H.  HIneg  for  appellant.  , ,  . 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Franklin  Cjrouit  Court. 

Opinion  of  -the  court*  toy  Judge  Hazelrigg. 

It  is  nhown  from>th6  record  before  <un  that  O.  R.  Kellar,  Clerk 
of  tbe  House  of  Representativeii  (session  1891-2-8),  was  directeil 
by  that  body,  in  order  to  the  proper  expedition  of  its  business, 
to  employ  some  one  to  do  such  copying  and  engraving  as  he  and 
his  assistants  could  not  do. 

The  appellant,  McDonald,  was  so  employed  by  the  clerk,  and 
did  work  of  the  character  indicated  to  the  amount  of  $1,149.60. 
On  August  12,  1892,  rhe  House  unanimously  passed  this  resola*« 
tlon,: 

**  Resolved,  That  the  auditor  of  public  accounts  is  hereby  dt« 
rected  to  issue  his  warrant  on  the  treasury  to  such  persons  aa 
have  done  engi*aving  and  copying  for  the  clerks  of  this  House« 
which  warrants  the  treasurer  is  directed  to  pay:  Provided,  tbe 
vouchers  for  such  work  shall  be  countersigned  by  the  clerk  of  th6 
House,  and  approved  by  a  majority  of  the  Committee  on  Printing 
and  Accounts,  and  the  price  shall  not  exceed,'*  etc.  (see  Hou86 
Journal,  page  1902,  volume  2). 

The  itemized  account  of  the  appellant  is  thus  endorsed : 
'  "I  certify  the  *aAove  account  as  a  contingent  expense  of  tb« 
General  Assembly,  the  same  having  been  directed  t<>  be  done  by 
the  H^use'at  the  nrfoe  nanfl^d  herein.  This  voucher  Is  hereto;^ 
oertifled  to  the  auditor  for  payment  under  seciton  8  of  article  U 
chapter  15  of  the  General  Statutes. 

*'G.  R.  KELLAB,  Clerk  H.  B. 

"Approved: 
**N.  S.  WALTON, 
"A.  J.  CARROLL, 
••G.  E.  WILLETT, 
**Of  Committee  on  Printing  and  Accounts.*' 

Upon  declining  to  issue  his  warrant  for  the  payment  of  the 
foregoing  voucher  the  auditor  was  proceeded  against  by  petition 
f or ^  mandamus^  andxyppn   an   agreed  state  of  case,  as   set  out 


Iw 

pare  01  xne'contingent  expensei^oi  tne  general  assemDiy;  is'  louna 

in  article  1,  chapter  15  of  the  General  Statutes,  now  chapter  198^ 
article  1,  acts  1891-2-8,  which  reads  as  follows: 

'*Sec..l..The  claimsjopon  the  tre^ury,  spedfledjli  this  chapter^, 
shall  be  paid  when  due  by  the  treasurer   to  the  persons  entitled 
to  the  same;  the  warrant  to  be  issued  by  the  auditor  or  other  ofR-^ 
oer  upon  such  proof  of  the  service  or  demand  as  is  herein  requir- 
ed.   •♦      ♦ 

"Sec.  8.  The  pay  and  mileage  of  tbe  speakers  and  raembett  of 
both  houses  of   the   general  assembly,  the  compensation  to  tb« 
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offloera  ol  tbe  two  boasee,    *    *    *   th«  compenBation  o£  the  cbiet 
olerkB  upon  the  order  of  etLch  hoo«e,  statin^i^  tbn  Mtiount  due;  all 
other  contingent  expenses  of  tbe  general  assembly,  upon  tbe^  pro->. 
ductioD  of  tb€  vouchers,  countersigned    by  tbe  clerics  pf  the  re* 
speotive  houses.*'       ' 

It  is  claimed  in  the  lai^guage  of  the  affidavit  sapportlng  tbe  de- 
mand "that  the  necessity  for  this  work  was  an  incidental  con- 
tingency  that  developed  in  the  mid&t  of  the  session,  oaused  by 
the  large  bills  presented  for  consideration  in  re-enacting  tbe  stat- 
utes to  conform  to  provisions  of  the  new  Constitution,  and  the^ 
-  large  num-ber  of  amendments  adopted- by  each  house  to  nearly  all 
such  bills;''  and  so  we. mxiat  regard  ^.t..  It  needs  qo  argument  to< 
prove  that  this  oiMfnin  a^part  ot  the  obbtiilgent  expeoise  ^dDOunt 
of  the  house  of*'p6|>WDaeptativetf,  and  it  seems  to  us  clear  that  ItB 
payment  is  authronked  undertbe  statute  qu#tod'and  ref erred, to  bjSr 
the  clerk  in  his  certificate  on  the  claims. 

Section  280  of  the  Constitution  (section  5,  article  8,  of  tbe  old) 
provides  that  '*no  money  shall  be  drawn  from  the  State  tr^a^ury 
except  in  pursuance  of  appropriations  made  by  law.''  «  '  *  • 
And  here  we  have  a  sta:tute  duly  passed  by  both  houses  and  ap« 
proved  by  the  governor,  providing  in  plain  terms  for  the  payment 
of  the  '^'contingent  expenses  of^the  general  assembly  upon'  tbf»- 
production  of  tne  voucher,  countersigned  by  the  clerks  of  tbe  re- 
spective houses."'  And  here,  too,  we  have  tbe  voucher  of  tbe*ap- 
p'ellant  for  work  directed  to  be  done  by  one  of  tbe  houses  under 
tbe  employment  of  its  clerk,  which  is  oountersignt;d  by  tbe  cjerk 
as'provided  by  law,  and  also  approved  by  its  Committee  on  Print- 
ing and  Accounts,  and  ordered  paid  by  a  resolution. 

It  was  not  intended  that  tbe  clerk  of  one  house  should  counter- 
sign the  vouchers  for  the  contingent  expenses  of  the  other  li'buse,^ 
-  The  clerks  of  the  two  houses  required  to  attest  tbe  vouchers, 
for  tlie  expenses  of  their  own  house  respectively.  Upon  such  at- 
testation these  expenses  are  payable  Just  as  tbe  pay  and  mileage 
of' the  speak (^rs  and  members  of  tbe  houses  are  payable,  and* Just 
as  are  tne'salai'les  and  compensation  of  public  officers  are  the 
agent9*«orthe  State  as  provided  id  section  10  of  tbe  article  and 
Chapter  metition<*d.  ,  •         ^ 

Beiolr^^art -of  the  contingept  expense  account  of  ihe  general 
assembly,  tVrto  tnorea* private  claim  against  tne  State  than  is  llie 
pay  or  cpnipensatioh  of  tbe  officers  mentioned.  '.  The  court  should 
nave  dtreoted^The*  payment  of  tbe  claim,  and  the  judgment,  dis- 
missing tlie  petition  is  reversed  and  cause' remanded  for  tbivt  pur-, 
nose.  ' 

*  •'  '^*^l . : '  ^'I:;^^HonsJ^6if  j>c.»^^^  m yers,  &c.    .; .  u ^^ " 

(Filed  May  26,  1894!)'  '         *  '  ' 

1.  Where  Idiesdle  dsvfiiee  di^sibefdre  tbe  testator,  tbe  issue  of  nucb  devi§^^ 
teka  DOC  Aft  bsr  ttaira  at  law,  but  diteotly  and  lAi mediately  afl  legaCe^R  or  devl^ 
Met  nader  fifae  wUI.  wJii»re  ic  does  not  m%be  or  nr^uire  a  difleiviit  disposiiioit 
of  ibe  estate. 

9.  DtMoent  and  dlstrlhotloQ^Parohaser  of  devisee's  intefest--Debtii  due 
tofttticor  by  deViflee—The  titl^  to  real  pirate  devised  paf^st^s  to  tbe  devSme 
fiftarved  oo^wleb  the  debts  and  liabilities  of  the  tpstatur.  The- t^stator'a 
sMBte  holds  tfo  lilm  ao*  snob  land  f*o  sMure  debts  due  tbe  testator  by  tbe  devf « 
wm;  tfte  oitma-  taaads-  aa  any-ofber  orMHtot  of  tbe  devliMi«.  Tberefbre.  a 
oiedlior  of  the  dffvisee^  wtto  oauaed.  bi*  nndivldod  interest  in  ttis  estate  to  be 
•014  nodBr  aiMtttioo  beCoos  suit  bioogbt  hyt  tbe  devisees  andeji  tbe  will  for^ 
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-<dl8tribution,  and  who  purcbased  suoh  intereflt,  took  It  free  of  any  claim  the 
estate  bad  afcaioat  tbe  devlqee  for  debts  due  tbe  tpstator.  .  .  ,  . 

The^n(q^4p9  t^4(ator  by.^tlwideTiBee'QaB' not  betl^ated  as,  and  were  not, 
'Advabcemebts  in  tbls  oaee. 

J.  Q.  Ward   and  G.  G.  Hughes  for  appellants. 

S.  W.  Tolin  and  Wm.  H.  Holt  for  appellees. 

Appeal  from  jBoone  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  1888  Joseph  Myers  died,  leaving  four  children  and  two  chil- 
dren of  a  deceased  son.  He  bad  in  1884  executed  a  will,  duly  pro- 
bated after  his  death,  by  which  he  devised  bis  entire  estate  to 
tvis  wife,  Susan;  but  as  she  died  first,  and  the  will  did  not  make 
^r  require  a  different  disposition  of  the  estate  devised.  It  resulted 
^hat  his  children  and  grandchildren,  under  section  18,  chapter 
113,  General  Statutes,  as  heretofore  construed  by  this  court,  took 
it  *'not  as  heirs  at  law  of  the  deceased  devisee  but  as  legatees, 
xlirectly  and  immediately  under  his  will.*'  (Carson  v.  Carson's 
•^x'or,  i  Met.,  800.) 

It  appears  that  all  the  legatees  except  one  were  indebted  to  the 

testator  as  shown  by  their  several  promissory  notes  that  went 

into  hands  of  the  executor,  and  they   instituted   this   action    for 

'xlivision  of  land  left  by  him,  according  to  their  respective  rights, 

-^ter  charging  each  with  his  indebtedness;  and  to  that  end  asked 

appointment   of   a  commissioner   to   ascertain    and   report    the 

'amount  each  was  indebted,,  ami  value  of  land  subject  to  partition. 

But  appellant,  Thompson,  having  a  personal  Judgment  against 
K}fie  of  tl;iem,  J.  F.  Myers,  caused  an  execution  issued  and  levied 
upon  his  uncjivided  interest,  being  a  fifth;  in  a  tract  of  about  165 
'acr^A,  which  was  regularly  sold,  he  becoming  purchaser  and  re- 
tseiving  the  sheriff's  deed  therefor  before  tli^  a.ction  was  com- 
tuenced;  and  having  been  made  a  party  defendant,  he  'filed  an 
answer  setting  up  claim  to  and  asking  that  a  fiit)^^  t^i^e  land  be 
•4^14i»tted  to  him  in  virtue  of  his  titl6  to  the  interest  of  J.  "F.  Myers, 
acquired  in  the  manner  mentioped. 

By  the  judgment  rendered  tbe  division  and  allotment  is  to  be 
inade  in  the  following  mode:  To  value  of  the  land,  which  the  evi- 
xienee  shows  is  about  $5,000,  is  to  be  added  to  aggregate  ifvdebted- 
uesA  to  the  testator  of  all  the  legatees,  amounting  to  about  |4,000, 
and  the  sum  thus  found  divided  into  five  parts;  but  the  value  to 
which  each  devisee  is  entitled  to  be  fixed  by  deducting  from  the 
dividend  the  amonnt  of  his  indebtedness;  and  as  the  amount  of 
J.  F.  Myers'  indebtedness  Is  estimated  at  about  $1,676,  it  Is  man- 
ifest TlVompson  will  get  under  the  judgment  much  less  than  a 
fifth  in  value  of  the  tract  of  land. 

If,  as  plainly  appears,  he  acquired  by rpurjchase  the  legal  title 

^o  9M  undivided   fifth   of   land  prior  *i6  commenxieinenl    of .  this 

action.  ih«  was   entitled   t^r.MTiC   thats.qufi^ntity  allotted  to  him 

.  ^vithou't  abatement,  unless  th^jti^'^as  a  p^^-|^x^sting  li^n  upon  the 

interest  of  J.  F.  Myers.  '  *« 

"  'The  stattfte'does  not,  it  seems  to  us,  creiate  a  lied  i,ft  fe^ch  cases 

^feafpressly  or   l^   ioapHgatibn.^    Section'  I5,    chapter   Si „, general 

Statutes,  is  as^^rpllows:** Any  real  or  personalpJ'op&rty.or  inoney 

xtvjep  .f^jd«\lised'  by  a^  parent  or  grandpavent  tu  a  deseendant  shall 

•  m7^mirgefhto4lii^«i.de^cendant,  or  tbpse  ciaimixi^^i^h rough  him,  in 

T^4tie('dli!l^ion  andvidi^tri^ution  of  the  undevised  dictate  ^f*  the  par- 


ent  or  grandparent;  and  »ueh  pfirfcy  ihall  receive  nothing  further^ 
therefrom  until  tlie  otber  de.9ipendant8  are  made  proportionately 
eqaal  with  him,  according  to  hifir^aaendible  and  .dlfitributahl^ 
Bbare  of.  the  whole  estate,  realf^nd  perRonal,  devisf^d  and  unde^ 
vised.  The  advancement  shall  be  estimated  according  to  the. 
value  of  the  property  when  given.  The  maintaining  or  eiucat-^ 
ing.  or  the  giving  of  money  to  a  child  or  grandchild  wit  bait  any 
view  to  a  portion  or  settlement  in  life,  shall  not  be  deemea  an  ad- 
vancement.** 

If  the  money  loaned  by  the  testator  to  his  son,  J.  F.  Myers,  and> 
for  which  he  took  and  held  to  time  of  his  death  promissory  notes, 
could  be  fairly  regarded  as  advancements,  then  Thompson,  pur- 
chaser of  his  interest,  would  l)e  entitled  in  division  of  the  land  ta. 
such  quantity  in  value   only  as  may  be  left  after  deducting  iroixk 
his  share  the  amount  of  the  notes,  without  interest;  but  it  is  not. 
contended  the  notes  are  evidence  of  advancements  made   by  the-. 
t*estat<»r  to   his  son,    J.    F.  Myers,  nor  did  the  lower  court  treat 
them  as  advancements  upon   which,  under   the  section   quoted,., 
no  interest  could  be  counted,  but  as  debts  to  which  was  added* 
interest,  whereby  the  estimated  sum  for  which  he  should,  account^ 
if  an  advancement,  was  doubted. 

It  seems  to  us  a  fair  and  indeed  necessary  infer«)nce  that  if  the- 
legislature  had  intended  to  put  debts  due  by  an  heir  at  law  or* 
devisee  to  the  ancestor  or  testator  upon  the  same  footing  as  ad- 
vanoements  luad  by  him,  there  would  be  a  statutory  provision 
requiring  such  heir  at  law  or  devisee  to  account  in  every  case 
and  at  all  events  for  amount  of  such  indebtedness  before  he  or 
bis  vendee  or  creditor  could  have  any  share  f»f  the  estate. 

There  is,*  however,  a  way  by  which   an  heir  at  law  or  devisee^ 
may  be  made  to  thus  account  before  participating  in  distributioa. 
of  personalty,  which  goes  into  the  hands  of  the   personal  repre- 
sf^ntative.    That  may.be  accomplished  through  means  of  astop« 
off,  plead  by  the  executor <or.'ivuministrator;  but  under  the  stat- 
ute of  thi«  State,  as  often  construed  by  this  court,  an  heir  at  law 
M*  devi«ee  takes  an  estate  in  land  charged   only   with   debts  and 
liabilities  of  the  ancestor  or  testator;  and   in  oaso  of  alienation 
section  B,  chapter  44,    General   statutes,    makes   this  provision  ^ 
*'Wben  the  heir  or  devisee  shall  alien. before  suit  brought  the  es- 
tate desoemled  or  devised,  he  shall  be  liable  for  the  value  there- 
of, with  iegal  interest  from  time  of  alienation,  to   the  creditors, 
of  the  decedent  or  testator;  but  the  estate  shall  not  be  liable   ta. 
the  creditor,  in  the  hands  of  a  bona  fide  purchaser  for  valuable 
consideration.** 

If  this  was  a  contest  between  Thompson  or  a  creditor  of  J.  F. 
Myers,  and  purchaser  of  his  interest  in  the  land,  and  even  a  cred-^. 
iter  of  the  testator,  who  had  not  acquired  a  prior  lien,  the  title, 
of  the  former  would,  in  our  opinion,  prevail  under   that  section, 
and  he  would  be  entitled    to    the  share    in    the   land    thus    pur- 
chased, without  any  abatement  or  diminution  in   favor  of  or  for- 
beneflt  of  the  latter;  and   if  so,   we   do  not  perceive   upon   what 
theory  his    title  can   be  affected  or  interest  diminished  at  suit  of 
or  in  favor  of  tlfe  other  devisees.     But  the  respective  rights  of  a. 
purchaser  of  an   undivided  interest  of  an  heir  at  law  or  devisee, 
and  of  other  heirs  at  law  or  devisees,  in    the  matter  of  dividing 
land  of  the  ancestor  or   testator,  has    been    determined    by    thla 
court  in  Scobee  v.  Bridges,    87  Ky.,  427  (10   Ky.    Law  Rep.,  390 )» 
when   the  piecise   question  now  before  us  was  presented,  except 
the  ancestor  died  intestate. 

There  this  language  w*as  used:  * 'The  estate  of  the  intestate 
stood  only  as  an  ordinary  creditor  of  the  son,  the  latter  becom-. 
ing  a  debtor  only  to  the  personal  representative  upon   their  pay-. 
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-ii>eiit  of  the  debts  due  by  the  son,  and  for  which  the  father  was 
liable  as  the  surety.  The  estate  descended  to  the  son  free  of  any 
tien  for  the  debt  due  to  the  father,  and  these  creditors  having 
levied  their  executions  and  puroliased  this  interest  of  Jas.  W. 
•Soobee^  will  hold  it  aji^a Inst  any  other  creditor  where  no  lien 
exists.  The  statute  gives  no  lien,  and  the  most  vif^ilant  in  ae- 
<|airing  a  lien  by  operation  of  law  will  be  entitled  as  against 
those  who  fail  to  coerce.*' 

._L']pherc'  not  only  was  tlie  que^tion^inyolved  in  this  case  directly 
^decided,  but  the  resort ^i*-Then5ll)  •g!bV#rhl^g  in  all  such  cases 
stated.  Two  of  the  notes,  which  Jas.  W.  Soobee  had  executed  to 
lii^ifatrltf^r  w«re,  ho)ifQ.ver,.fa^  ad 7;^ u cements,  not  debts;  and  as  to 
iMfRoount  of  Iheni  li:/w»s  hela  tn.e  |iyr^ni4J^ex'  must,'  according  to 
sieocion  l^v'C'hapter.ik,  account  in  div^'s^on  6f  t^e  land  just  as  Jas. 
W.'^cobee  would  haye  been  requln^d  tO  do;  and  thus  was*  again, 
as  had  been -often  U^Ipre  recognj//ed'|[)y  tb.i^^,  court,  the  distinction 
to'be  obseivd  betwe««  def)ts  due  l>y  an  IxeV  at  law  or  devisee  to 
^be  ancestor,  and  a<Jyanceraer)tJ?  made  by  ijini,  ih  determining  the 
rights  of  a  purchaser  or  creditor  in  relation  to  claims  of  other 
heirs  at  law  or  devisee.  •  . 

That  case  is  decisive  af  the  icfuestiou  here  involved,  and  nHist 
^ont^rol  unless  overruled,  which  we  now  see  no  reason  for  doing. 

The  case  of  Brown's  adm'r  v.  Mattihfirly,  l2'Ky.  Law  Rep.,  869, 
doeHv^o.tn<*ces8arily  conflict  with  it;  for  tM  contest' there  was 
between  the  administrator  and  an  attiiching  creditor  of  one  of 
the  tieirs  at  law,  and  tiie  sol6  question  involved  was  whether  the 
former  I'ould  plead  indebtedness  of  that  heir  kt  lAV  to  the  estat* 
^8  set-otT  to  his  distributive  share  of  personalty  which  had  been 
Httached  by  the  latter.  But  whether  the  adqiinistrator  l>ad  a 
right  to  rely  upon  the  set-off,  except  to  the  extent  of  extinguish- 
ing that  distributive's  interest  in  the  personalty,  was  not  decid- 
•€d.  It  is  true  it  was  there  said  that  '*if  his  distributive  share  in 
the  personal  estate  is  not  equal  to  the  amount  thus  received,  the 
reai  estate  ought  to  be  held  to  be  chai^jed  wttli  the  ]>ainnent  of 
the^remainder  in  the  division,  and  he  to'receive  that  much  less; 
but  the  ottier  heirs  at  law  were  n.ot  before  the  court,  and,  conse- 
<|uently,  it  was  not  necessarx  to  there  determine  their  rights  re- 
lative to  that  of  the  attaching  creditor. 

In  nur  opinion,  as  the  statute  exists,  Thompson  was  entitled  to 
an  undivided  flfth  of  the  tract  of  165  acres  of  land,  without  any 
diminution  of  quantity  by  reason  of  J'.  F.  Myers'  indebtedness  t» 
th*»  testator. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for 
further  i)roceedings  consistent  with  this  opinion. 
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(Filed  May  81,  1894.) 

An  IndictmeDt  aootising  one  "of  the  offense  of  maliciouH'OUttin^.  with  in- 
tent  to  kill,  oommitted  in  manner  as  follows— the  said  Sbouse  did  unlaw- 
fully, willfully  and  feloniously  cur.  tbrast  aud  stab  R.  with  n  knife,  from 
whiab  outtiiific  and  fltahbinf;  said  R,  did  not  die,"  etc.— ;suffloiently  charges 
the  orlme  of  iiifillcious  cutting  with  the  intent  to  kill. 

White  &  Smith  for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Estill  ('ircuit  Court.  "  ^ 
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Opinion  ol  the  court  by  Chief  Justice  Bennett. 

The  appellant  was  convicted  of  the  crime  of  malicious  cutting 
with  intent  to  kill. 

The  indictment  accuses  the  anpellant  * 'of  the  offense  of  cut- 
ting John  Reffet  with  intent  to  kill  him,  committed  in  manner 
•as  follows:  The  said  Wm.  Hhouse  did  unlawfully,  willfully  and 
fAlonionsly  out,  thrust  and  stab  John  Beffet  with  a  knife,  from 
which  cutting  and  stabbing  said  Reffet  did  not  die/*  etc. 

It  is  contended  that  It  is  not  suflflciently  qharged  that  the  ap- 
pellant out  Reffet  with  intent  to  kill  hjit^.  THe  124th  section  of 
the  Criminal  Code  provides:  First,  *Hbe  indictment  must  be  di- 
rect and  certain  as  to  the  offense  charged;  fourth,  the  piarticular 
circumstances  of '  tl.e  offense^  charged^  if  they  be  necessary  to 
constitute  a  compkte  offense.'' 

The  indictment  charges  that  the  appellant  out  John  Reffet  \Vith 
intent  to  kill  him.  committed  as  follows,  to  Wit:  The  appellant 
did  said  cutting  unlawfully,  willfully  and  feloniously,  from  which 
Beffet  did  not,  die.  It  will  be  seen  that  the  indictment  is  direct 
and  positiveas  to  the  offence  charged,  and  the  person  upon  whom 
ii  was  committed,  and  that-  it  was  dotie  with  intent  to  kill  him. 
It  then  gives  the  particular  circumstan<:^R'of  the  offense  «jharged 
BO  as  to  make  it  a  case  of  malicious  cutting.  It  seems  to  us  the 
positiye  and  direct  charge  that  the  appellant  cut  Reffet  with  in- 
^nt  to  kill  him  having  been  once  made,: it  was  not  necessary  to 
repeat  the  same  statement  in  giving  the  particulnr  circumstances 
of  the  offense,  for  the  Crimlm^l  Code  expressly  declares  that  the 
actS'Constitutfng  the  offense  sbaU  only  be  made  in  ordinary  and 
concise  language.    The  Indictmenc  charges  a  statutory  offense. 

The  Judgment  is  affirmed. 


s 

EVER80LE  V.  COMMONWEALTH. 
(Filed  May  81,  1894.) 

1.  Tbfl  verdlot  oonvictisg  appellant  of  maDslauichter  waR  not  authorized 
by  the  evidence  and  ongbt  to  nave  been  set  asldtf,  the  jury  returning  it  being 
either  larking  in  intelllsenoe  or  nontrolled  by  passion  and  prejudice. 

9.  Criminal  law— Evidence— Statements  of  a  witness  that  some  time  after 
tiM  homicide  the  aoeuied  oame  to  her  bouse  excited  and  seemingly  afraid  of 
being  sboii,  and  said  be  was  a  Bhoottng  man  and  bad  killed  two  men,  were 
ilKioiDpefeeot  and  prejudioiaL 

9.  Hiima— lD«ftru<ytloQ8>-Se]rdefenae>*0ne  as&fkinlted  In  his  own  jard  and 
near  the  door  of  bis  own  dwelling  may  stand  bis  giipunc)  and  defend  him- 
self, and  is  not  required  to  attempt  to  nee  or  escape  from  bis  assailant.  One 
ean  take  the  Hfe  of  another  In  self  defense  only  wben  there  Is  real  or  tipparent 
danger  of  death  or  g;re6t  bodily  barm  from  the  bands  of  bis  assailant :  but 
cue  assailed  at  bis  own  borne  Is  not  required  to  escape  or  attempt  to  flee. 

James  Eversole,  A.  W.  Baker  and  H.  C.  Eversole  for  appellant. 

Wm.  J.  fieadrick' for  appellee. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

.  Joseph  Eversole  was  indicted  for  murder  of  John  Held,  but 
fiopvlcted  of  manslaughter  and  sentenced  to  confinement  in  the 
penitentiary  for  twenty-one  years. 
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It  appears  that  Saturday  next  before  the  kilJing,  wbiob  ocourr^ 
ed  on  Monday,  Herd,  accompanied  by  his  wile;  a  sisiiBr  of  £ver-^ 
Bole^fe  wife,  went  to  tbe  bouse  of  tbe  latter.  Next  day,  Sunday,  tbe 
two  wives  went  to  a  bouse  of  religious  worsbip,  while  tbe  tw<^ 
husbands  to  some  other  place  in  search  of  whisky.  On  their  way 
back  they  stopped  ^t  the  church  house  and  met  a  man  named 
Hocker,  who,  accompanied  them  to  the  home  of  Eversole,  the. 
two  women  having  preceded  them.  After  getting  dinner  tbe 
three  men  went  to  a  place  about  eight  miles  distant  to  get  more 
whisky,  and,  returning  about  11  p  .  m.,  ate  supper  and  went  to 
bed,  Hocker  occupying  a  separate  room,  there  being  only  two  ia 
tbe  dwelling  house,  while  Eversole  and  wife  and  Herd  and  wife 
slept  in  the  same  room.  Where  the  children  slept  does  not  ap-^ 
pear.  .    . 

A    short  while    before   daylight  Herd   commenced   quarreling^ 
with  and   threatening  his  wift?  so  boisterously  and  violently  that 
she  got  out  of   bed  and  left  the  bouse.     After  Eversole  and  wife 
got  out  of  bed  and  the  three  sat  about  the  fire.    Herd  still  contin- 
ued threatening   his  wife,  and,  in  addition,  maligned  her  father, 
who  was  dead,    and   spoke   aisrespectfully   of   her  mother.    Tbe 
weather  being  cold,  Eversole's   wife  carried  a  blanket  to  Herd'a 
wife,  who  remained  outside  of  the  house  through  fear  of  her  hua-^ 
band.     But  finally,  assuming  he  was  somewhat  pacified.  Herd's 
wife  came  back  to  the  bouse,  but   he  again   quarreled   with  and 
drew  a  poker  with  purpose  to  strike  her,  and  was  only  prevented 
by  Eversole^s  wife,  who' interposed  for  protection  of   her  sister* 
At  the  breakfast  table  Heard   derrfanded  a   toddy  of  whisky   be 
given  to  him,  but.upon  failure  to  get  it  again  commenced  to  bois- 
terously threaten  his   wife,  who   was   still  kept  out  of  tbe   house, 
through  fear  of  Him      After   breakfast  Eversole  and  Hocker  l<»ft 
the  bouse  for  tbe  purpose,  as  disclosed  by  a  ^'itness  for  the  Com- 
mon weaUb,  of  *•  getting- tiway'*   from  Herd.     They,  hoover,    re- 
turned  to  Eversole's  house,   and  after  remaining  a  short  time, 
Eversole  announced   his  intentio:^   of  going  to  a  place  indicated 
to  look  after  his -bogs,  and,  starting,  was  followed  by  Hocker  and 
Herd.     But  after  proceeding  a  short  distance  Eversole  concluded 
to  return  to  his  home  and  was  again  followed  by  Herd  and  Hook- 
er.    And  aftor  getting  into  his  yard   and  close  to  his  porch  door, 
the  evidence  of  all  those  witnesses  who  were  near  enough  to  see 
all  that   occurred  shows   Herd,  with    an    open    knife,  demanded 
Eversole^s  pistol,  at  the  same   time  springing  towards  him,  and 
then  Eversole  fired  three  shots,  which  resulted  in  hjls  death. 
.  The  only  cause  Herd  had,  so  far  as  disclosed  by  khe  evidi^nce, 
for  quarreling  with  and  threatening  his  wife  was  that  sjhe  bid,  the 
whisky,  and  ne  finally,  charged   Eversole  with   counivijig  ,at  and 
aiding  her  in  doing  so.      The  evidence   discloses    that  BTersole^ 
after  break  fas  r^  borrowed  from  Hooker  the  pistol  with  which  tbe 
fatal  wounds  were  inflicted,  but  after  doing  so  he  Went  away  from 
bis  own  bouse  in  ord^r   to  avoid  a  conflict  with  Herd,'£^na  upoii. 
bis  return,  finding   him  still  in  a  ouarrelsome  moodV'.again   left, 
evidently  for  tbe  same  purpose,  and  only  after  bein^ioUQwed  by^ 
Herd  up  to  his  own  door  and  assaulted  with  an  open  knife  did  be 
use  the  pistol. 

The  verdict  in  this  case,  as  the  record    stands,  shows  tbe   Jury 
were  either  lacking  in    intelligence  or  controlled    by  passion  and 

f prejudice,  and  it  is  somewhat  surprising  the  circuit  Judge  would 
et  such  a  verdict  stand.  For,  notwithstanding  the  deoased  had 
acted  like  a  brute  and  bully,  and  accused,  according,  to  evidence 
of  those  present,  after  twice  leaving  his  house  to  avoid  a  collision, 
shot  him  only  when  assaulted  in  his  own  yard  and  on; his  way  in- 
to his  own  house,  the   jury  fixed  his  punishment  by  confinement* 
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in  the  penitentiary  for  the  utmost  length  of  time  prescribed  by 
Btatute  4n  case  of  manslaughter. 

The  court  erred  in  admitting  the  evidence  of  the  witness,  Nancy 
Potter,  who  testified  that  some  time  after  the  occurrence,  the  ac- 
cused came  to  her  house  excited  and  seemingly  afraid  of  being 
killed,  and  said  he  was  a  shooting  man  and  had  killed  two  men. 
Such  evidence  did  not  tend  to  illustrate  the  manner  in  which  the 
homicide  in  question  was  committed  nor  the  motive  of  accused  for 
committing  it,  but  was  calculated  and  no  doubt  did  excite  preju- 
dice of  the  jury. 

Instruction  iSo.  4  is  erroneous  and  prejudicial.  It  was  proper  J:o 
tell  the  jury  to  acquit  the  accused,  Eversole,  if,  at  the  time  he 
shot  and  killed  John  Herd,  he  believed  and  had  reasonable 
{^rounds  to  believe  he  was  then  and  there  in  immediate  danger 
of  death  or  the  infliction  of  great  bodily  harm  at  the  hands  of 
said  Herd.  But  it  was  not  proper  to  add,  as  a  further  condition, 
the  jury  should  believe  the  killing  was  necessary  or  seemed  to 
defendant,  in  the  exercise  of  a  reasonable  judgment,  to  be  nec- 
essary in  order  to  avert  or  escape  said  danger,  real,  or,  to  the  de- 
fendant, apparent. 

The  word  **escape'^  is  not  proper  under  any  circumstances,  and 
it  is  partienlarly  improper  and  misleading  when  used  in  reference 
to  a  person  accused  of  homicide  who  is  assaulted  in  his  own  yard 
and  near  to  his  own  dwelling  house.  He  there  may  stand  his 
ground  and  Is  not  required  to  flee  or  escape.  He  is,  as  well  upon 
fiis  own  premises  as  elsewhere,  obliged  by  the  law  to  avoid  taking 
human  life  when  tliere  is  no  real  or  apparent  danger  of  there  and 
then  losing  his  own  life  or  sufl'ering  great  bodily  harm  at  the 
hands  of  his  assailant,  but,  being  at  his  own  dwelling  house,  ho 
is  not  required  to  escape — that  is,  flee  further  in  order  to  do  so. 

The  jucfgment  is  reversed  for  a  new  trial  consistent  with  this 
opinion. 


COOPER  V.  ARNETT,  &e. 
r  Filed  May  26,  1894.) 

1.  A  vendee  holding  under  a  title  bond  has  a  ri^ht  to  pay  tbe  baianoe  due 
OD  the  purohasu  prict5  aud  to  obtain  a  deed  from  the  vendor  even  after. a 
creditor  of  tbe  vnodor  ba8  caused  qd  e:cecutiGn  aguiiiFt  tbe  vendor  to  be 
levied  on  the  land.  The  vendee  baviufr  purchased  in  ffood  faith  and  for  a 
valuable,  adequate  coDsideratioTi,  can  not  be  prevented  from  paying  bis  debt 
to  bis  vendor,  except  by  attachment  or  other  appropriate  process. 

2.  The  owner  of  land  in  which  a  right  to  a  homestead  exists,  who  sells 
and  reinvests  the  pixiceeda  in  other  lands  on  which  he  resides,  has  a  bonie- 
stead  riffhr  in  the  latter  lands  against  debts  ezistin^tat  the  time  of  its  pur- 
chase. Such  a  purchase  of  laud  is  but  tbe  continuance  of  the  original 
bofuestead  right,  and  is  not  tbe  ohteution  of  a  new  homestead. 

3.  After  the  sale  of  one  homestead  and  a  reinvestment  of  tbe  proceeds  in 
another,  the  owner,  in  pleading  his  right  to  a  homestead  in  the  latter 
against  a  certain  debt,  is  not  required  to  allege  that  be  sold  the  first  home- 
0i«ad  with  tbe  intention  of  reinvesting  in  the  other. 

Montgomery  Merritt  for  appellant. 

Waddill  &  Nunn  and  C.  J.  Waddill  for  appellees. 

Appeal  from  Hopkins  Circuit  Court. 

OpiDion  of  the  court  by  Judge  Hazel rigg. 

Appellee,  Arnett,  was  the  owner  of  a  farm  in  Henderson  coun- 
ty, on  which,  i^   February,  1890,  and    prior   thereto,   he   and  his 
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family  refiidecl,  and  in  which  he  was  entitled  to  a  homestead. 
Id  April,  1890,  he  f^old  this  farm  for  the  Bum  of  $4,UK)  and  at 
once  invested  $2,400  of  the  money  in  the  purchase  of  244. acres  of 
land  in  Hopkins  county.  He  then  sold  to  appellee,  Sutton,  125 
acres  of  the  Hopkins  county  farm  for  $1,4(K),  retaining  and  residing 
on  the  .balance — some    119  acres — with    his  fajiiily,  and    the  value 

of  which  is  etimated  to  be  not  exceeding:  $l,(KXJ. 

In  February,  1890,  Arnett  became  the  surety  of  one  Boyster  to 
^e  latter^s  creditors,  and  in  April,  1891.  the  appellant.  Cooper*  as 
agent  for  su^h  ceditors,  obtained  in  the  Henderson  (-ircuit  Court  a 
Judginent  against  Hoysterand  Arnett  for  some  $515,  and  in  July 
thereafter  had  an  execution  to  issue  to  Hopkins  county,  where 
it  was  levied  on  the  lands  owned  by  the  appellee,  Arnett,"  and  his 
vendee,  Sutton. 

At  a  sale  under  the  execution  appellant  bought  the  entire  tract 
for  his  debt,  and  bi ought  this  action  for  an  enforcement  of  his 
alleged  lien. 

It  appears  that  Sutton  did  not  pay  some  $400  of  the  pureha.se 
price  of  the  125  acres  until  after  the  levy  of  the  appellant's  exe- 
cution in  July,  and  for  that  reason  his  land  was  sought  to  be  sub- 
jected to  sale'.  Of  this  contention  it  is  only  necessary  to  say  that 
the  debtor  had  the  right  to  pay  his  creditor  unless  prevented  by 
attachment  or  other  appropriate  means.  Sutt0L{i  bought  the  land 
at  a  fair  price,  got  a  title  l)ond  therefor,  and  paid  all  the  purchase 
money  therefor  except  $4(J0  before  the  levy  of  the  execution. 
That  he  did  not  get  a  deed  therefor  until  after  the  levy  and  pay 
the  balance  of  the  purchase  price,  does  not  result  in  placing  hi's 
land  in  lien  under  the  execution.  Arnett  was  not  then  theowr.er 
of  it,  and  the  mere  levy  does  not  affect  Sutton's  land  or  Sutton 
to  any  extent  or  for  any  purpose. 

As  to  Arnett,  it  is  evident  that  as  he  had  a  homestead  in  the 
Henderson  county  farm,  he  had  one  in  ttm  land  bought  in  Hop- 
kins  counly  witfi'the  proceeds  of  Its  sale.  It  is  said  that  the  an- 
swer does  hot  disclose  that  he  sold  the  first  farm  with  the  inten- 
tion of  reinvesting:  in  a  homestead,  and  the  purchase  of  the  lat- 
er must  be  regarded  as  an  original  purchase  of  a  homestead,  and, 
therefore,  the  debt  o  ^he  appellant  was  created  prior  to  the  pur- 
ehase.  We  think  thi-  •  intention  demands  too  strict  a  construc- 
tion of  the  homeateau  :ict.  Before  any  effort  was  made  to  reach 
the  proceeds  of  the  sale  of  the  lands  in  Henderson  county,  or 
while  such  proceeds  were  in  the  hands  of  the  debtor,  at  which 
time  the  inquiry  miirht  be  material  as  to  the  intention  with  which 
the  proceeds  were  held,  thr  dolitor  does,  in  fact,  invest  it  in  a 
homestead,  and  this,  we  think,  was  not  an  original  obtention  or 
purchase  of  a  homestead,  or  one  obtained  or  purchased  after  the 
creation  of  thf'  debt  set  up  in  this  case.  But  may  a  debtor  own- 
ing lands  worth  $4v0()0  sell  it.  invest  $1.(K)0  in  other  lands,  and 
then,  with  $8,000  in  his  pocket,  set  up  his  exemption?  The  state 
of  case  presented  would  differ  only  slightly  from  a  case  where  the 
owner  sold  off  $y,(M)0  wen  tli  of  his  land,  retaining  $1,000  worth  as 
a  liomestead,  as  he  could  dearly  do.  But,  however  beneficial  the 
answer  to  this  question  might  l)e  to  the  appellant,  it  is  not  pre- 
sented in  this  case.  When  Arnett  sold  his  Henderson  county 
farm  he  was  largely  in  debt,  and  the  proof  discloses  that  he  pro- 
ceeded to  discharge  liis  indelitedness  out  of  the  proceeds  of  the 
sale  of  his  farm,  and  even  with  the  Sutton  purchase  money  was 
unable  to  pay  all  he  owed,  and  l>orrowed  other  money  for  th;it 
purpose.  This  he  had  the  right  to  dn.  If  he  omitted'  the  debts 
he  owed  as  surety,  the  remedy  of  the  creditor  was  by  a  different 
proceeding  from  this. 
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There  Js  another  reason  why  this  question  is  not  presented  here. 
The  answer  ol  Arnett  brings  him  within  the  protection  of  the 
boniestead  statute,  and,  to  deprive  him  of  the  benefit  of  the  act, 
the  appellant  must  plead  the  facts  necessary  for  that   purpose. 

This  he  does  not  do. 

The  levy  of  the  execution  and  the  sale  of  the  lands  of  the  ap- 
pellee? gave  no  lien  to  and  conferred  no  title  on  the  purchaser, 
•and  the  judgment  dismissing  his  petition  is  affirmed. 


LANCASTER,  <kc.  v.  REDDING. 

(Filed  May  81,  1894— Not  to  be  reported.) 

1.  A  widow  may  olnim  a  homestead  in  real  estate  owned  by  her  husband 
^8  wpn  ofrainftt  the  huf^hand'H  heirs  hs  his  creditors. 

2.  Sume— Gase— At  the  time  of  his  death  the  hushand  had  not  paid  all  the 
purchase  money  for  the  lot  on  which  hn  had  erected  a  dwelllDs  and  was  re- 
eidinf;.  By  agrecm<*nt  of  all  parties  the  vendor  rented  our.  the  premises 
until  the  r*»nt  had  fully  paid  the  purchase  price.  The  vendor  then  conveyed 
the  property  Jointly  to  the  widow  and  a  child  of  the  deceased  husband  by  a 
former  marrlafre,  the  deed  vesting  the  widow  with  only  a  life  estate  in  her 
balf.  Thereafter  the  widpw  occupied  the  premises  and  executed  a  note  to 
the  oblld  for  rent  of  one-half  the  property.  The  deed  was  never  delivered  to 
«r  accepted  hy  the  widow,  and  having  lieen  advised  of  her  right  to  a  home- 
stead in  the  estate,  she  sued  to  cancel  the  rent  note  and  the  deed  of  convey- 
•anoe,  and  to  have  the  house  and  lot  set  aside  to  her  as  a  homestead.  Held— 
The  widow  is  entitled  to  a  homestead  in  the  property,  and  the  deed  and  note 
'Ought  to  be  cancelled. 

Victor  F.  Bradley  for  appellants. 

•Geo.  E.  Prewitt  for  appellee. 

Appeal  from  Scott  Court  of  Cmmon  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

A  short  time  before  his  death  Dr.  S.  M.  Redding,  o»  v  hom  the 
appellee  is  the  widow,  bought  from  his  brother,  N.  D.  RedrMng, 
a  lot  of  ground  in  the  village  of  Josephine,  Scott  couik^  and 
erected  a  small  dwelling  house  thereon,  which  he  liiiii  the  appel- 
lee occupied  at  the  time  of  his  death  in  1886.  Thu  puriihase 
money  not  beine  fully  paid,  the  vendor,  N.  D.  Redding,  wlio  qual- 
ified as  the  administrator  of  his  brother,  under  an  arrangement 
with  the  appellee,  took  possession  of  the  house  ana  lot  and  rented 
it  out  until  the  purchase  price  was  paid,  at  which  time  he  con* 
veyed  the  property  to  the  ai>pellee  and  Mrs.  Lancaster,  who  was 
the  only  child  of  the  decedent,  the  issue  of  a  former  marriage. 
This  conveyance  was  never  recorded,  and  purported  to  convey 
the  appellee's  one-half  of  the  property  to  her  for  life,  with  re- 
mainder to  Mrs.  Lancaster. 

The  instrument  was  not  delivered  to  the  apj)ellee  or  accepted 
by  her,  and  when  she  learned  of  it  she  complained  of  the  nature 
of  estate  conveyed  to  her.  While  occupying  the  premises,  how- 
ever, she  executed  her  note  to  Mrs.  Lancaster  for  $20,  as  rent  for 
her  half.  After  obtaining  information  of  her  rights,  as  she  avers, 
she  brought  this  action  against  Mrs.  Lancaster  and  her  husband 
to  cancel  the  rent  note  and  have  the  court  adjudge  the  house  and 
lot  to  her  as  a  homestead,  it  being  the  only  home  her  liusband  had 
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Ht  his  death,  and  its  value  being  less  than  $1,000.    The  chancellor- 
granted  the  relief  asked. 

The  right  of  the  appellee  to  the  homestead  in  question  is  denied 
on  the  ground,  first,  that  she  ise.stopped  because  of  her  execution, 
of  the  rent  note;  second,  her  husband  had  not  paid  for  the  prop- 
erty, and  could  not  have  asserted  such  right  against  the  vendor, 
N.  D.  Bedding;  third,  there  had  been  no  writing  evidencing  the 
contract  between  the  vendor  and  vendee,  and  hence  the  latter 
had  no  title  to  the  property;  and,  fourth,  that  the  widow  bad 
abandoned  the  premises  after  the  husband's  death. 

We  do  not  deem  it  neessary  to  notice  these  contentions  in  de- 
tail. None  of  them  present  any  reason  whatever  for  denying  the 
widow  the  right  she  claims.  N.  D.  Redding  in  his  lifetime  never 
asserted,  nor  have  his  representatives  after  his  death  ever  assert- 
ed any  claim  to  ttie  property  or  sought  to  sell  it  for  any  unpaid 
purchase  money. 

So  far  as  tiiis  controversy  is  concerned,  it  is  immaterial  whether 
the  contract  was  in  writing  or  not,  though  the  only  direct  proof 
is  to  the  effect  that  there  was  a  writing;  nor  is  the  appellee  es- 
topped from  asserting  the  claim  because  of  the  execution  of  the 
rent  note.  By  executing  it  she  did  the  appellants  no  harm,  and 
she  was  merely  promising  to  pay  for  something  already  hers,  but 
of  which  fact  she  was  ignorant  at  tlie  time.  Nor  did  she  ever 
claim  under  the  alleged  deed  from  N.  D.  Redding;  on  the  con- 
trary, as  soon  as  she  was  properly  advised,  she  repudiated  it  and 
brought  this  action.  Her  alleged  abandonment  was  only  tempo- 
rary. 

The  only  contenton  tliat  would  seem  to  hinder  tlie  appellee  in 
the  assertion  of  her  claim  is  that,  hs  the  homestead  statute  is 
purely  one  providing  for  exemption  of  certain  real  estate  from 
seizure  for  debt,  it  has  no  place  or  application  in  a  contest  be- 
tween the  widow  and  children  of  the  decedent. 

This  question  is  not  seriously  urged  by  counsel,  doubtless  be- 
cause it  seems  to  have  been  settled  by  this  court  in  several  cases 
that  the  widow  may  claim  the  homestead  against  her  husband's 
heirs,  whether  there  are  creditors  or  not. 

Thus  in  Gasaway,  &c.  v.  Woods,  tScc,  9  Rush,  72.  the  widow  of 
Wm.  Blair  was  adjudged  entitled  to  so  much  of  the  land  of  her 
deceased  husband,  including  the  homestea<l,  as  was  of  the  value 
of  $1,000,  in  a  contest  in  which  the  heirs  of  Blair  were  contend- 
ing that  she  should  be  allotted  only  her  dower  in  the  lands.  And 
so  in  Loyd,  <fec.  v.  Loyd,  82  Ky.,  521,  it  was  held  that  infant  chil- 
dren were  entitled  to  a  homestead  in  the  real  estate  of  their 
father  in  a  contest  between  themselves  and  their  adult  brothers 
and  sisters. 

The    statute    under    consideration,  substantially  as    it    existed, 
when  Gasaway,  &c.  v.  Woods,  supra,  was  decided,  has  been  car- 
ried into  the  general  Statutes  and    now  into  the   Kentucliy  Stat-- 
utes,  and  its  re-enactment    must  be    regarded  as   in  view  of   this 
early  construction  o  f  the  law. 

The  judgment,    therefore,  decreeing    the    house    and   lot  to  the 
widow  during   her   occupancy  of   it  as  a    homestead,  as  against. 
the  daughter,  must  be  arnrmed. 


PENCE  V.  COMMONWEALTH. 
HAYS  V.  SAME. 

(Filed  May  31,  1894.) 

The  omission  of  the  olerk  to- make  iDdorsemeot  upon  ao  indictment  that- 
It  was  returned  and  filed  in  open  court,  together  with  the  date  thereof,  is  not  • 
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Ixregularity  that  authorizes  the  qaashlofc  of  the  indiotmeDt  or  ao  acquit* 
tal  of  the  defeudaDt. 

Where  the  iDdiotment  is  properly  indorsed  a  true  bill,  and  signed  by  the 
'foreman,  and  in  fact  ivturned  into  open  court  by  the  grand  jury,  the  court 
may  subsequently  and  durinic  the  trial  of  the  defendant  permit  the  clerk  to 
Indorse  upon  it  the  date  of  such  filing. 

Samuel  H.  Patrick  for  appellants. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  two  appellants,  Henry  Hays  and  Wm.  Pence,  wjre  indicted 
and  convicted  for  burning  the  storehouse  of  Obediah  Koberts  and 
have  appealed  to  this  court. 

Much  of  the  testimony  upon  which  Hays  was  convicted  con- 
Miisted  of  his  own  confession,  and  as  to  Pence  it  is  plain  that  he 
was  wearing  upon  his  person  shoes  that  had  been  in  that  store, 
-and  in  the  endeavor  to  account  for  the  manner  in  which  he  ob- 
tained the  possession,  failed  to  make  it  satisfactory  to  the  Jury,  and 
in  fact  never  obtained  them  in  the  manner  detailed  by  him.  He 
was  with  Hays  on  the  evening  preceding  the  night  of  the  burn- 
ing, and  the  Jury,  knowing  the  parties  and  having  before  them 
the  witnesses,  have  said  that  he  is  guilty,  and  of  this  we  have 
but  little  doubt. 

The  only  question  necesary  to  be  considered  arises  from  the 
motion  made  by  the  attorney  for  the  Commonwealth  to  have  the 
xsl€<rk  mark  the  indictment  filed  and  insert  also  the  day  on  which 
it  was  returned  to  the  court.  It  was  discovered,  after  the  Jury 
bad  been  sworn  and  a  witness  bein^  examined,  that  the  clerk 
had  failed  to  make  this  indorsement  when  the  indictment  was 
presented  by  the  foreman  of  the  grand  Jury.  The  attorney  for 
the  State  then  moved  to  have  the  indorsement  made,  it  appear- 
ing the  indictment  had  been  returned  into  court  with  the  other 
inaiotments  at  the  term  at  which  it  had  been  found,  but  the 
clerk  neglected  to  mark  it  filed.  It  is  said  that  this  was  done 
without  swearing  the  clerk  for  the  Commonwealth's  attorney, 
and,  therefore,  if  proper,  th»jn  to  make  the  indorsement,  the  tes- 
timony was  not  sufficient  to  authorize  it.  There  was  no  objection 
made  to  the  statement  of  the  clerk  except  as  to  his  right  to  mark 
the  indictment  filed  at  a  term  other  than  the  term  at  which  the 
indictment  was  returned.  We  preceive  no  objection  to  the  ac- 
tion of  the  court  below. 

It  is  not  pretended  that  the  grand  jury  had  failed  to  return  any 
indictment  against  these  parties,  and  the  indorsement  filing  it  is 
to  identify  the  term  at  which  it  was  returned,  and  the  omission 
of  the  olerk  to  do  so  is  not  such  an  irregularity  as  authorized  tlie 
indictment  to  be  quashed,  or.  as  oontended  foi  by  counsel,  an  »c- 
-quittal  of  his  clients. 

When  an  indictment  is  found  it  must  be  indorsed  a  true  bill, 
and  that  indorsement  signed  by  the  foreman,  and  without  this  in- 
-dorsement  it  is  not  an  indictment  upon  which  the  party  charged 
•<5an  be  tried,  and  while  we  preceive  no  such  indorsement  on  the 
indictment  in  this  case,  we  must  presume  it  has  been  omitted  in 
the  copy  made,  as  learned  counsel  raises  no  such  question.  The 
Indorsement  signed  by  the  foreman  is  not  only  to  enable  the  in- 
-clictment  to  be  identified,  but  it  is  the  evidence  of  the  fact  that 
the  lndictm«3nt  was  concurred  in  by  the  grand  Jury,  and  must  be 
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held  to  be  an  essential  recjuisite.  Its  presentation  into  court  and 
the  filing  bv  the  clerk  while  it  is  always  proper  to  make  such  aD 
entry,  the  omission  of  the  clerk  to  make  it  does  not  affect  the 
validity  of  the  indictment.  When  returned  into  court  with  tha 
indorsement  a  true  bill,  signed  by  the  foreman,  it  is  an  accusa- 
tion upon  which  the  party  can  be  tried,  and  the  omission  of  the 
clerk  to  make  such  an  entry,  may  be  supplied  at  a  subsequent 
term,  and  certainly  so  in  the  absense  of  any  proof  showing  that 
such  fin  indictment  was  never  returned.  It  is  merely  directory 
that  section  of  the  Code,  and  is  not  essential  to  the  validitv  of 
the  accusation,  and  ic  may,  therefore,  be  shown  that  the  inaiot- 
ment  was  returned  into  court  as  required  by  the  Cotle. 
Judgment  affirmed. 


MARTIN,  ADM'R,  Ac.  v.  L.  N.  R.  R.  CO.,    &o. 

(Filed  May  81,  1894.) 

1.  Where  a  Fwltohman  employed  on  a  train  of  one  railway  oompaDy  is  in- 
jured throufKh  the  DeglljBreuce  of  an  engineer  on  a  train  of  another  ooinpany,. 
the  engineer  and  swlcnhniHn  oan  not  hfi  regarded  afl  oo  equal  fellow  servantD. 
The  engineer  causing  the  injury  and  the  company  employing  him  are  llahle 
Id  damage?  to  the  swltobmnn  Injured. 

2.  It  wass  InezouFable  negligence  for  the  engineer  for  one  railway  company 
to  leave  a  detached  oar  stoudlng  on  a  swltob  of  another  railway  oompany  in 
the  nighttime  so  near  to  a  connecting  track  an  not  to  allow  a  man*8  booy  t(v 
pass  between  Ruch  detached  oar  and  cars  moving  on  the  connecting  track. 
A  brakeman  riding  on  the  ladder  of  a  car  on  such  connecting  track  In  the 
nighttime  in  the  discharge  of  his  duty  was  not  guilty  of  such  contributory 
neglect  as  prevents  blm  recovering  for  injuries  sustained  by  him  by  being 
crushed  between  the  moving  and  the  standing  oarp. 

8.  Same— But  where  such  detached  oars  had  been  standing  on  the  8^ itch 
of  the  railway  company  only  a  few  moments  before  the  accident,  and  wera 
not  placed  there  by  It  or  with  Its  knowledge.  It  Is  not  liable  to  the  injured 
brakeman,  it  appearing  that  the  night  was  so  dark  that  the  engineer  could 
not  see  the  standing  car,  and  that  none  of  the  employes  of  said  railroad  wer» 
negligent  in  regard  to  it. 

But  the  other  railway  company  and  its  employes  who  neczligently  left  tb» 
detaohed  car  so  standing  are  alone  liable  to  the  switchmen  for  the  injuries^ 
he  sustainec*. 

Wm.  Goebel  for  appellants. 

J.  W.  Bryan  for  appellee,  L.  &  N.  R.  R.  Co. 

Hallain  &  Myers  and  W.  H.  Jackson  for  oth<3r  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Juds:e  Hazelrigg. 

The  appellant*s  integrate,  James  Smart,  was  fatallv  injured 
while  in  the  discharge  of  his  duties  as  switchman  in  the  yard  of 
the  appellee,  the  L.  &  N.  R.  R.  Co.  at  Central  Covington. 

By  his  petition  the  appellant  seeks  to  recover  damages  for  the 
death  of  Smart,  becauseof  the  gross  an<i  wanton  negligence  of  all 
of  the  appellees.  By  seperate  answers  the  material  averments  of 
the  petition  were  denied  and  contributory  negligence  on  the  part 
of  Smart,  pleaded. 

Upon  the  conclusion  of  the  plaintiffs  testimony,  the  court  per- 
emptorily instructed  the  jury  to  find  for  the  appellees,  and  thia 
appeal  questions  the  correctness  of  that  instruction. 
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The  proof  conduces  to  show  that  on  the  night  of  September  14, 
1892  Smart,  as  Rwitehmnn  in  the  service  of  the  L.  &  N.  R.  R.  <!o., 
was  enp:ftged  with  other  employes  of  the  road  in  making  up  trains, 
switching?;,  etc.,  on  the  company's  yard,  and  had  made  a  coupling 
on  track  No.  2  of  the  L.  &  N.,  ns  shown  in  the  following  drawing: 


No.  1.  C.  &  o. 


He  then  signaled  with  his  lantern  to  the  engineer  in  charge  to 
move  forward,  and  immediately  climbed  on  a  ladder  on  the  side 
of  the  moving  box  car  to  ride  to  a  point  further  north  where 
other  work  awaited  the  crew. 

At  few  minutes    before    this,  not  exceeding    ten,  the    appellee, 

Robinson,  in  charge  of  a  C.  <^.  O.  train,  which  had    been  loaded 

with  freight  in  Cincinnati  to  be  delivered  to  the  L.  &  N.  people  in 

their  Covington  yard,  brought  some  twenty-five  cars  into  the  yard 

wnd ''kicked''  them  in  on  track  No.  1,  which,  though  in  the  L. 
<te  N.  yard,  was  reserved  and  kept  clear  for  the  use  of  theC.  &  O. 
road.*  Robinson  then  detached  his  locomotive  and  with  It  quit 
the  yard.  He  left  th»»  **dead"  cars,  however,  on  track  No.  1  in 
such  close  proximity  to  track  No.  2  that  thn  side  or  corner  of  the 
*5tanding  or  "dead"  next  to  the  switch  was  within  .a  few  Inches 
of  the  line  of  passing  cars  on  the  other  track.  The  space  left  was 
not  sufficient  to  admit  of  the  safe  passage  of  persons  on  the  sides 
of  cars  running  on  track  No.  2. 

The  night  was  dark  and  this  dangeorus  proximity  was  not  no- 
ticed by  any  of  the  crew  on  the  L.  &  N.  (or  No.  2^  track.  Smart 
had  ridden  "but  a  short  distance  when  he  was  knocked  oflf  and 
fatal iy  crushed. 

Theflr.st  cjuestion  presenting  itself,  as  it  was  upon  the  court's 
solution  of  this,  we  are  tpld,  that  the  peremptory  instruction  was 
based,  is,  was  Smart  ;^uilty  of  such  contributory  negligence  as 
but  for  it  the  injury  would  not  have  hnppened?  Upon  a  ^similar 
state  of  case  this  court  answered  this  question  in  the  negative  in 
the  case  L.  &  N.  R.  R.  Co.  v.  Earl's  adm'r,  15  Ky.  Law  Rf^p.,  184, 
and  a  like  conclusion  was  reached  by  the  Alabama  Supreme 
Court  in  Kansas  City,  &c.,  R.  R.  Co.  v.  Burton,  53  Am.  and 
Eng.  R.  R.    Cases,  115. 

It  is  a  matter  of  common  observation  that  railroad  companies 
furnish  cars  of  the  class  in  usf>  on  the  occasion  under  considera- 
tion supplied  with  ladders,  or  appliances  similar  to  ladders,  to 
enable  employes  to  discharge  promptly  and  efflciently  the  duties 
imposed  on  them.  Among  those  duties  is  their  rapid  transit 
from  one  part  of  the  yard  to  another.  The  most  prudent  and 
cautious  employes  use  these  ladders  or  steps  for  that  purpose. 
That  Is  what  they  are  for,  as  well  as  for  ascending  and  descend- 
ing over  the  sides  of  the  cars.  As  said  in  theEarl  case,  "the 
custom  of  brakemen  rid!ng  on  the  ladder  from  one  point  of  work 


152  MABTIN,  ADM'b.  &G.  V.  L.  &  K.  B.  B.  CO.,  &C. 

to  another  was  clearly  entablished.    This  wa^  the  well  known  way 

of  doing  suci)  work  as  was  before  Earl  on  this  occasion/^ 

Of  course  the   rule  is   different  with   n  passenger.      He   has  no 

need  to  thus  ride,  and  may  not  so  prutrudehis  person  beyond  the 

surface  of  the  cars.     A  brakeman,  however,  after  he  has  coupled 

or  uncoupled  certain  cars,  must  oftentimes  follow  up  the  moving 

train  and  by  his   signals  given  from   the  top  or   oftener  from  the 

sides  of  the  cars  control  the  engineer  in  further  work  of  th«  same 
kind.  In  going  about  this  ordinary  worl«  in  the  usual  way,  he  has 
the  right  to  expect  clear  passage  in  his  front.  While  he  may  not 
close  his  eyes  to  the  perilous  surroundings  of  his  employment,  he 
has  the  right  to  go  about  his  ordinary  work  with  the  conscious- 
ness or  safety,  and  is  not  required  to  see  or  look  out  for  obstruc- 
tions on  the  track.  This  Is  imposed  on  the  superintendeney. 
We  conclude,  therefore,  that  the  deceased  was  not  guilty  of  neg- 
ligence on  the  night  in  question  in  riding  on  the  appliances  sup- 
plied for  that  purpose. 

We  next  inquire  what  act,  if  anv,  was  the  negligent  one,  and 
whose,  that  caused  the  injury?  We  may  say  in  general  that  we 
do  not  doubt  it  to  be  the  duty  of  the  enigneer  in  charge  to  see  as 
far  as  he  may  that  the  track  is  clear  of  dangerous  obstruction, 
by  which  we  mean  obstruction  dangerous  not  only  from  being 
Immediately  on  the  track,  but  by  reason  of  being  dangerously 
close  to  it.  Such  also  would  seem  to  be  the  duty  of  the  yard- 
master  of  the  management  in  control  of  the  yard.  But  however 
alert  we  may  demand  these  persons  to  be,  we  can  not  require  of 
them  impossible  or  impracticable  things.  It  is  not  even  suggest- 
ed that  these  officials  bad  aught  to  do  with  placing  these  cars  on 
the  switch,  or  had  any  control  of  their  movements,  and  we  can 
not  impute  negligence  to  an  engineer  if  he  fail  to  see  in  tlie  dark. 
Ordinarily  in  cases  of  the  kind  we  are  considering  the  engineer 
him-self  is  in  control  of  the  oars  ** kicked  in"  on  the  connecting 
switch,  and  if  he  leave  them  dangerously  near,  he  is  at  once 
chargeable  with  negligence.  But  in  the  case  at  hand  the  obnox- 
ious **nrs  were  not  r«lacp(l  by  him.  and  he  is  without  fault  in  the 
premises.  So  the  yardmasterof  the  owner  can  not,  during  every 
minute  of  lime,  see  that  those  who  bring  cars  upon  the  yard 
leave  them  in  their  precise  and  proper  places.  We  do  not  doubt 
that  if  these  "dead"  cars  had  remained  in  their  dangerous  posi- 
tion such  length  of  time  as  would  have  afforded  the  yard  man  a 
reasonable  opportunity  of  discovering  the  danger,  and  he  had 
failed  to  take  steps  to  protect  the  workmen,  negligence  would  be 
attributable  fa  him  and  through  him  to  his  principal.  Only  a 
few  minutirs.  howeevr.  elapsed  from  the  time  of  the  lodgment  of 
the  cars  on  track  No.  1  before  the  accident  occurred,  and  we  are 
not  disposed  to  regard  this  agent  as  neglectful  of  his  duties.  The 
case,  therefore,  as  it  is  presented  against  the  L.  &  N.  railroad, 
need  not  be  considered  further. 

It  follows,  however,  from  the  principles  announced,  that  the 
appellee,  the  Chesapeake  &  Ohio  Railway  Company,  through  the 
wrongful  act  of  its  agent,  Robinson,  in  the  light  at  least  of  tlie 
proof  as  it  has  been  presented  by  the  plaintiff  alone,  was  guilty  of 
the  negligence  which  caused  the  injury  complained  of.  As  said  in 
the  Earl  case,  "it  was  inexcusable  negligence  to  leave  the  'kick- 
ed in'  car  so  close  to  the  main  track  that  the  engineer's  cab 
could  barely  pass  it." 

Whoever  else  may  he  held  to  accountability  for  failing  to  afford 
the  workmen  engaged  about  the  cars  the  portection  to  which  they 
are  entitled,  and  we  have  seen  that  the  engineer  of  the  moving 
train  and  the  yardmaster  in  the  superintendeney  of  the  premises 
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may  be  so  liable  under  desig^nated  oonditions,  certainly  the  agent 

who  aotually  places  the  cars  in  this  dangerous  position  is  guilty 

t>f  negligence,  for  which  his  principal  is  to  be  held  accountable. 

The  negligent  engineer  and  the  injured   employe,  being  not  only 

in  different  grades  of  service  but  on  different  trains,  can  Hot  be 

regarded  as  oo-equals  and  the  agents  of  each  other.  (L.  &.  N.  B. 
B.  Co.  V.  Bains,  15  Ky.  Law  Bep.,  423;  Voltz  v.  C.  &.  O.  By.  Co., 
15  Ky.  Lrw  Bep.,  727.) 

While  the  proof  is  not  as  clear  as  it  might  be  on  the  subject  of 
who  left  the  cars  on  the  switch,  the  averments  of  th«  petition 
are  that  Boblnson  was  the  servant  and  agent  of  the  defendant, 
the  Chesapeake  &  Ohio  Bail  way  Company,  and  in  control  of  its 
locomotive  engine,  and  left  the  cars  in  the  position  described  in 
the  petition.    This  is  not  denied  as  we  construe  the  answer. 

Of  course  the  appellee,  Bobinson.  Is  liftble  directly  for  his  own 
negligence  and  can  not  escape  responj^ihility  on  the  contention 
that  he  was  acting  merely  as  agent  for  another. 

The  judgment  is  affirmed  as  to  IheL.  &  N.  B.  B.  Co.,  and  re- 
versed as  to  the  other  appellees. 


KENTUCKY  SUPERIOR  COURT. 


KY.  GRAVEL  BOAD  CO.  v.  COMMONWEALTH. 

(Filed  June  20,  1894.) 

Mlnnte  book  not  comppt^nt  fr'videnoe  to  add  to  reoordn  of  conrt — Upoo  tbe 
^fertal  of  fin  indiotmect  for  a  niif«d*'meuDor  a  iiieitiorADduni  in  thv  minute 
book  showlDii  the  disinl^wil  of  a  former  indionuenc  and  a  rt*  inference  of  the 
prowoutioD  to  tbe  frrand  jury  J«  not  competent,  i-vlderce  to  fhow  fh«»  Indict- 
ment under  wbioh  the  defendnnt  in  being  tried  In  a  dontlnnsnoe  of  the  prose- 
t)utloD  beicun  in  tbe  former  Indictment.  If  a  prosecution  in  T<be  ofrruit  court 
has  been  continuous  it  can  he  shovpn  in  no  other  way  thnn  by  the  records  of 
•Ihe  oourt,  of  which  tbe  lulnute  liook  does  not  form  a  part.  ' 

Sweeney,  Ellis  A  Sweeney  for  appellant. 

W.  J.  Hendrick,  B.  S.  Todd  and  J.  Edwin  Bo  we  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Barbour. 

The  indictment  in  this  case  charges  the  defedant.  a  gravel  road 
isompany,  of  the  offense  of  allowing  its  road  to  become  unfit  for 
public  travel,  and  so  to  remain  for  four  days  and  more,  to  wit, 
lor  twenty-live  consecutive  days,  and  during  which  time  toll  was 
received  and  demanded  by  it  to  wit.  the  said  defendant,  on  the 
—  day  of  - — ,  1890.  did  unlawfully,  etc. 

It  was  found  and  returned  by  the  grand  jury  on  Apirl  14,  1898, 
and  alleges  that  it  was  in  lieu  of  a  former  indictment,  etc.  The 
-defendant  was  tried  and  found  guilty,  and  a  judgment  having 
been  rendered   against  it,  it   prosecutes   this   appeal.      The  only 

aae8tion  is,  does  It  appear  that  this   indictment  was  a   continua- 
lOn  of  tbe  prosecution  begun  in  a  former  indictment? 
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The  facts  as  exhibited  by  the  record  are  these:    An  indictment 

similar  to  the  one   in  question.  In  so  far  as   the  offense  and    time 

of  its  commission  is  concerned,  was  returned  on  January  31.  189t). 

On  January  19,  1892,  this  indictment  was  adjudged  defective  and 

was  dismissed,  and    the  prosecution   referred  to   the  grand  Jury. 

On  January  80,  1892,  the  grand  jury  returned  another  indictment, 

charging  the  defendant  with   the  same  offense,  committed  at  the 

same  time,  and  alleging  that  it  was  found  and  returned  in  lieu  of 
the  ii\dictment  of  January  3I»  1890. 

On  January  80,  1892,  the  case  was  set  for  the  18th  day  of  that 
term.  On  that  day,  on  the  defendant's  motion,  the  cause  was  con- 
tinued. No  further  order  ever  appears  to  have  been  made  in  the 
prosecution  of  this  indictment,  and  so  far  as  this  reooid  shows 
that  indictment  is  still  pending;  but  on  July  23,  1892,  the  grand 
jury  found  and  returned  into  court  another  indictment  charging 
it  with  the  same  offense.  oommitt-Hdat  the  same  time.  Upon  the 
return  of  this  indictment  the  defendant  moved  to  set  it  aside  on 
the  ground  that  it  was  not  found  and  presented  as  required  by 
law.  This  motion  was  overruled.  The  case  was  continued  at. 
that  term. 

On  April  13,  1893,  a  demurrer  was  sustained  to  this  indictment* 
and  the  prosecution  was  referred  to  the  grand  Jury.  On  the  next 
day  the  grand  jury  returned  intocourt  the  indictment  upon  which 
the  judgment  appealed  from  was  rendered.  The  court  allowed 
proof  of  the  commission  of  the  offense  within  twelve  raofiths 
prior  to  January  31,  1890,  and  instructed  the  jury  to  find  the  de- 
fendant guilty  it*  the  offense  was  committed  within  that  time. 

Appellant's' contention  is  that  the  indictment  of  January,  SO, 
1892,  was  pending  wh^n  the  subsqiient  indictments  (July,  1892, 
April  1893)  were  found,  and  that,  tlierefore.  there  being  no  dis- 
missal of  this  indictment  and  a  rereferencp  of  the  prosecution  by 
the  court,  the  grand  jury  had  no  power  to  return  the  subsequent 
indictments  in  perpetuation  of  thr*  prosecution  commenced  by  the 
indictment  of  January  31,  1S90. 

The  Criminal  ('ode  provides,  sec  ion  116:  "The  dismissai  of  the 
charpre  does  not  prevent  it  being  ajrain  submitted  to  a  grand  jury 
as  often  as  the  court  may  direct,  but  without  such  direction  it 
can  not  be  again  submitted." 

**Seo.  170.  If  the  demurrer  be  sustained  on  any  other  grounds 
than  those  mentioned  in  the  last  four  sections,  tlie  case  may  be 
submitted  to  another  grand  jury,  and  an  order  to  tljat  effect  may 
be  madt  by  the  court  on  the  record." 

It  is  conceded  for  the  (!omomnwealth  that  unless  there  was  a 
dismissal  of  the  indictment  found  on  .January  30,  1892,  and  a  re- 
reference  of  the  charge  by  the  court  that  the  d»'fendant  could  not 
be  tripd  and  convicted  under  the  indictment  it  was  convicted  un- 
der for  the  offense  committed  prior  to  January  81,  1890;  but  it  ia 
insisted  that  there  was  in  fact  such  dismissal  and  rereference. 

This,  appellant  claims,  was  shown  by  an  entry  upon  the  minute 
book,  but  which  was  not  transcrihefl  to  the  order  book. 

This  is  the  recital  upon  the  matter  from  the  bill  of  evidence: 
**On  motion  for  peremptory  instrui-tion  the  Commonwealth  moved 
the  court  to  enter  nunc  pro  tunc  the  order  made  herein  July  28, 
1892,  referring  this  prosecution  to  the  grand  jury,  which  was  omit- 
ted to  be  entered  at  the  time  it  was  made,  to  which  defendant  ob- 
jected, and  upon  the  hearihg  of  the  motion  the  minute  for  the  or- 
der was  read  from  the  minute  book  of  this  court,  "and  the  mo- 
tion to  enter  the  order  nunc  pro  tune  was  overruled,  eaob  party 
reserving  exceptions." 

Several  objections  may  be  urged  to  the  competency  of  the  "min^ 
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uteg."      They   do  not  show  that   the  indictment   was  dismissed* 

without  which  the  court  had  no  authority  to  rerefer  the  case;  nor 

do  they  show  that  the  omission  to  enter  the  order  upon  the  order 

book  was  not  intentional — the   court   may  have   reconsidered  its 

ruling,  and  have  concluded  to  mnl^e  no  order  in   reference  to  the* 

matter.     But  waiving  that,  were  the  minutes  competent? 

The  circuit  court  is  a  court  of  record;  it  can  only  speak  by  Its. 

records.  If  a  prosecution  in  the  court  has  been  continuous  the 
records  will  show  it — it  can  be  shown  no  other  way.  Are  the 
miuutes  made  by  the  clerk  to  be  treated  as  the  record  of  tbo 
court? 

This  q.iestion  was  answered  in  the  negative  in  the  case  of 
Johnson  v.  Commonwealtfi,  80  Ky.,  877.  There  the  court  after 
pointing  out  the  importance  of  record  evidence,  and  condeirning^ 
the  loose  practice  in  that  case — which  condemnation  applies  with 
special  force  to  the  loose  practice  in  the  case  before  us — says  that 
'  the  minutes  are  generally  too  imperfect  to  show  clearly  and 
fully  what  the  court  has  decided  and  done;'*  and,,  continuing, 
said:  '*Thufl  it  wiil  be  s^en  that  the  minute  book  did  not  contain 
the  legal  orders  of  the  court,  and  the  signature  of  the  judge  did 
not  increase  their  validity." 

Whether,  in  the  case  before  us,  the  jud^e  signed  the  minutes 
or  not  does  not  appear.  We  are  of  opinion  that  the  mcmorandnin 
in  the  minute  book  was  not  competent  evidence  to  show  a  con« 
tinuous  prosecution,  and  that  the  court  should  have  sustained  the 
appellant's  motion  for  a  peremptory  instruction. 

The  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings  as  herein  indicatec'. 


MA  LONE,  &c.  V.  CARRICO. 

(Filed  June  20,  1894.) 

1.  Libel— When  the  y^atrons  of  a  diRtriot  school  thousrht  the  flohool  was  not 
beiiiR  properly  conUucreo  they  hart  rhe  right  to  complain  to  the  trustee,  even 
ihouiihtheir  jud(ni)t-nt  an  to  rhn  jnann-r  in  wh''.»h  jt  should  he  conducted 
wa^  Hrr<irnM»uK.  Therei'niv,  thi*  rencher  •  f  such  a  school  can  not  nialntnin  an 
action  for  lilrel  nn  ncc  mrir  of  n  wrlti*  tr  addressed  hj*  patrons  nf  thn  schoo) 
to  the  triisFiH's  ('nniplaiiilnff  ibnt  shn  Htlnwed  the  boys  of  fhi»  actninl  ''to  takw 
improper  pHviK'jtw"  with  f  er.  nnle«p  pI»h  shows  actual  lualice.  and  iti  such 
an  action  the  court  shonM  have  iiistruced  the  jury,  as  reqneprcrl  by  defend- 
ants, that  if  the  piihli(<jiri<tti  w»s  marie  hy  defendants  In  good  faith,  with  no 
intention  of  injurir.jr  the  plaintiff,  rh^y  should  find  for  rhe  defendants. 

2.  S»me--To  sbow  the  inith  of  the  ii. alter  published  is  a  complete  defense 
to  an  aotlnn  either  of  libel  or  slauder.  and  in  this  case  tbe  cr»nrt  should,  at 
the  r^uuest  of  defendants,  have  insiruoied  the  jury  that  if  the  char^res  wert* 
tru«  they  ghould  And  for  defendiint*^ 

8.  Same— A  person  can  not  jiisiify  a  libel  hocanse  it  was  pulilishert  by  the 
anvicu  of  cminsel.  and,  therefore,  the  coihm.  properly  excluded  evidence  to  the 
effect  that  defendants  consulted  counsttJ  before  publishing  the  writing. 

H.  W.  RIves  for  appellants. 

H.  Philip  Cooper  for  appellee. 

Appeal  from  Marion  Circuit  Court, 

« 

Opinion  of  the  court  by  Judge  Barbour. 
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This  Is  an   action  for  libel,  in  which    the  following  publication 
is  complained  of: 

"To  James  £d.  Mattingly,  Matthew  Tandy  and  N.  W.  Bickett, 
trustees  duly  elected  and  qualified,  and  acting  as  such  in  and  for 
'School  District  No.  13  under  laws  governing  the  county  and  State 
^foresaid: 

"You  are  hereby  notified  that  we,  the  undersigned  patrons  of 
the  aforesaid  school  district^  object  to  the  empioyment  of  Miss 
ISmma  Garrlco  as  a  teacher  of  said  district  school  for  this  tertn  of 
school  for  the  reasons  hereinafter  set  out,  viz..,  that  she  failed  to 
keep  proper  order  in  said  school  and  exercise  the  discipline  nec- 
essary to  command  the  respect  of  her  said  pupils,  by  allowing  the 
larger  boys  in  said  school,  ranging  in  age  from  14  to  17  years,  to 
take  improper  privileges  with  herself  and  the  pirls  in  attend- 
ance at  school,  siici)  as  kissing,  restliug,  putting  in  the  bosom  of 
the  teacher's  dress  iron  wedges,  etc. ;  said  teacher  made  no  dis- 
tinction between  male  and  female,  allowing  both  sexes  to  be  ex- 
cused at  the  same  time  to  go  into  the  woods  to  attend  the  calls 
of  nature;  allowing  boys  to  cut  each  other's  clothes  with  knives; 
Hllowing  children  to  disturb  passers-by  with  impudent  and  im- 
proper remarks  at  recess;  allowing  dancing  and  other  improper 
acts  which  have  a  tendency  to  familiarize  the  sexes,  thereby  re- 
moving that  delicacy  and  modesty  which  stimulate  virtue  and 
morality  in  the  pupils.  The  above  acts  were  allowed  and  en- 
couraged by  the  teacher  without  calling  for  the  assistance  of  the 
parents  or  trustees  to  aid  her  in  their  correction  and  suppression, 
B8  she  should  have  done,  if  necessary,  by  expulsion  as  by  law 
provided.  The  aforesaid  trustees  are  hereby  notified,  for  the 
reasons  aforesaid,  to  remove  said  teacher,  or  to  set  a  time  and 
place  and  issue  process  compelling  the  at  endance  of  the  neces- 
sary witnesses,  and  hear  the  aforesaid  charges  as  by  law  pro- 
^ided. 

•'This  August  16,  1892." 

This  writing  was  signed  by  the  defendants,  who  were  patrons 
t>f  ttie  school,  and  was  presented  by  them  to  the  district  trustees  as 
a  formal  charge  in  regard  to  the  management  of  the  school  by  the 
plaintiff  as  teacher. 

The  plaintiff  alleges  that  tiie  charges  made  were  made  malic- 
iously and  were  intended  by  the  defendants  to  impute  to  her  a 
want  of  cha-tity.  The  defendants  admitted  the  publication  and 
^fcverred  Its  truth,  but  denied  the  inuendo — denied  malice,  and  re- 
lied upon  privilege. 

So  far  as  they  were  allowed  to,  the  defendants  introduced  evi- 
dence tending  to  show  that  all  the  charges,  as  made,  were  sub- 
stantially true;  but  as  to  tlie  charge  that  "said  teacher  made  no 
distinction  between  male  and  female,  allowing  both  sexes  to  be 
•excused  at  the  same  time  to  go  into  the  woods  to  attend  the  calls 
of  nature,''  the  court  refused  to  allow  the  defendants  to  intro- 
*iuce  any  evidence,  and  upon  the  final  submi>sion  of  the  case  to 
the  jury  instructed  them  that  as  to  this  charge  "the  law  is  for 
the  plaintiff,  and  that  the  jury  should  find  for  her  such  damages 
as  she  has  sustained  by  reason  of  said  charge." 

The  reason  given  by  the  judge  for  excluding  this  evidence  and 
giving  the  instruction  was,  as  orally  announced  at  the  time,  that 
plaintiff  was  not  to  blame;  that  it  was  the  fault  of  the  trustees  in 
not  providing  suitable  accomodations.  But  there  was  no  such  is- 
sue as  that.  The  question  was,  did  she  permit  this?  not  wheth- 
*er,    under   all    the    circumstances,  she    could    have   avoided    it. 
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There  was  in  fact  in  the  whtile  case  but  two  questions:  Were 
the  defendants ^'iM$tii^ted  by  express  malice?  And  were  the 
charges  true? 

The  defendants  were  patrons  of  the  school  and  were  deeply  in- 
terested in  its  management  and  when  they  thought  the  school 
was  not  being  properly  conducted  they  haci  the  right  to  com- 
plain, even  though  their  judg;nient  as  to  the  manner  in  which  it 
should  b«  conducted  was  erroneous. 

'One  may  puhllffh,  by  speech  or  writing,  whatever  he  honestly^ 
believes  is  essential  to  the  protection  of  his  own  rights  or  to  the 
ri<;hts  of  another,  provided  the  publication  be  not  unnecessarily 
made  to  other  than  those  persons  whom  the  publisher  honestly 
bwlieves  can  assist  him  in  the  protection  of  bis  own  rights,  or  to 
others  than  those  whom  he  honestly  believes  will,  by  reason  of 
a  knowledge  of  the  matter  published,  be  better  enabled  to  assert^ 
or  to  protect  from  invasion,  either  their  own  rights  or  the  rights 
of  others  intrusted  to  their  guardianship."  (Townsend  on  Slan- 
der, 301.) 

If  the  defendants  believe  that  the  school  was  conducted  as 
stated  in  the  writing,  it  was  their  right  to  make  the  comp>aint  to. 
those  who  could  remedv  it.  That  the  trustees  were  the  only  per- 
sons autliorized  to  remedy  it  is  conceded;  so  that  the  principal 
question  was,  were  the  defendants  influenced  by  malice?  that  is, 
a  purpose  to  injure  the  plaintiff. 

The  second  instruction  was  erroneous.  The  court  had  in  the 
first  instruction  told  the  jury  that  they  wei4  oound  to  And  for 
the  plaintitf  as  to  a  part  of  the  charge  con('*ined  in  the  writing. 
In  this  second  instruction  the  jury  were  told  that  if  they  be- 
lieved that  "deff^ndants.  one  or  all,  with  malice  and  without 
probable  cansp,  published  of  and  concerning  i)lftintlff  that  she  al- 
lowed and  encouraged  the  larger  boys  in  the  seliool,  ranging  from 
14  to  17  years,  to  take  improper  privileges  with  herself  and  the 
irirls  in  attendance  at  school,**  etc.  (excluding  that  part  of  the 
piiblicarion  mentioned  in  instruction  No.  1),  the  law  is  for  the 
plaintiff,  and  the  jury  must  find  for  her  under  this  instruction, 
such  as  are  guilty,  if' any,  sudi  damages  as  she  has  sustained  by 
reason  of  said  charges,  not  exceeding  $10,000  in  all  under  this  in- 
structicn  and  No.  1;  otherwise  they,  as  to  tlie  publication  set  out 
in  the  instruction  (No.  2),  should  find  for  tl)e  defendant,  iine  or 
all.  not  guilty  of  malice;  or  the  jury,  if  they  from  the  evidence 
believe  tliat  the  defendants,  one  or  either,  liave  shown  good  faith 
under  this  instruction,  may  lessen  the  finding  as  to  one,  all  or 
either,  and  assess  under  this  instruction  separate  amounts 
against  one,  all  or  either." 

This  instruction  does  not  present  the  question  as  to  tiie  truth 
of  the  charge  as  fairly  as  it  should;  and  it  is  still  further  objec- 
tionable and  confusing  upon  the  question  of  malice.  While  it 
says  that  the  jury  should  find  for  those  not  guilty  of  malice,  it 
at  the  same  time  authorizes  a  verdict  against  them,  although 
they  may  have  shown  good  faith,  allowing  good  faith  to  l)e  con- 
sidered in  mitigation  only. 

The  court  should  have  instructed  the  jury,  as  requested  by  the 
defendants,  that  if  the  publication  was  made  by  the  defendanta. 
in  good  faith,  with  no  intention  of  injuring  the  plaintiff,  they 
shoald  find  for  the  defendants;  for  it  must  be  conceded  that  the 
defendants  were  patrons  of  the  school,  and  that  the  trustees  to 
whom  the  complaint  was  made  were  the  proper  persons  lo  make 
the  complaint  to. 

So  also  should  the  court,  as  requested  by  the  defendants,  have 
instructed  the  Jury  that  if  the  charges  were  true  they  should  find 
for  the  d^f chants.    . 

*'It  is  now  almost  universally  conceded  that  to  show  the  truth, 
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t)f  the  matter  published  is  a  complete  defenHe  to  an  action  either 
-of  libel  or  slander,  a  publication  of  the  truth  is,  as  to  a  civil  ac- 
tion, absolutely  privllepjed."    (Townsend,  308.) 

There  were  other  errors  complained  of,  but  as  they  are  not  apt 
to  occur  agrain,  it  is  unnecessary  to  refer  them.  We  think  the 
■court  properly  excluded  evidence  to  the  effect  that  the  defend- 
ants consulted  counsel  before  publishing  the  writing.  A  person 
x:an  not  justify  a  libel  because  it  was  published  by  the  advise  of 
counsel. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial. 


SUPERIOR  COURT  ABSTRACTS. 


WESTVIEW  SAVINGS  BANK  AND  BUILDING  CO.  v.  ZOOK.  &c. 

filed  June  20,  18«4.    Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity 
division      Opinion  of  the  court  by  Presiding  Judge  Brent,  reversing. 

1.  ResoiSBlon— Pleading— Where  a  conipaoy  which  was  the  owner  of  much 
real  estate  in  a  town,  and  largely  engaged  In  build luK*  wld  a  house  and  lot 
to  a  house  jiainter,  agreeing  to  give  biiu  the  painting  for  the  company  so 
long  as  bis  work  was  satisfactory,  to  entitle  the  vendee  to  rescind  upon  the 
ground  that  the  work  was  not  given  bim  as  agreed,  he  must  show  that  be 
was  ready,  able  and  willing  and  offered  to  perform  upon  his  part  for  a  rea- 
sonable compensation  such  work  as  be  stipulated  for,  or  that  the  vendor  bad 
no  sucb  work  and  knew  at  the  time  it  would  have  none;  and  the  vendee 
failing  to  show  this  the  court  erred  in  decreeing  a  rescission. 

2.  Same— Tender  of  deed — In  this  action  by  the  vendor  to  enforce  its  lien 

It  la  immaterial  whether  the  deed  was  ever  delivered  and  acoepted,  as  the 

plaintiff,  if  it  was  not  accepted,  should  be  allowed  to  now  execut«  and  tender 

<a  deed  with  general  warranty,  and  when  that  is  done  if  the  deed  is  not  de* 
feottvtt  tib(^  court)  sbonM  enter  a  judgment  of  sale. 
Rogers  &  Duncan  for  appellant;  A.  A.  Haggan  for  appelles. 

WEBB  V.  WELLS,  &c. 

Filed  June  20,  1804.     Appeal  from  Jackson  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Brent,  reversing. 

Sales  of  personal  property— Lien— T.  sold  to  S.  at  an  agreed  price  a  num- 
ber of  standing  trees,  which  were  to  be  cut  into  logs  and  hauled  to  a  certain 
fitream,  the  purchase  money  to  be  secured  by  a  morrgage  on  the  logs.  Before 
the  logs  were  out  or  hauled  S.  agreed  wiih  W.  tu  hanl,  deJix-er  niid  rtti't-  in 
^ood  order  at  a  certain  point  eight  )"i:rs  cf  h^gs  lo  Iht  cut  Ij-um  the  tinilier  he 
was  getting  from  T.  Before  any  of  the  conditions  rec^uired  tu  pass  title  as 
between  S.  and  W.  had  been  complied  with  S  ,  pursuant  tu  bid  original  con- 
tract, executed  to  T.  a  mortgage  uu  the  logs  to  secure  the  unpaid  purchase 
money  for  the  timber,  and  subsequent  thereto  W.  sued  out  an  attachment 
and  had  it  levied  on  the  logs  ro  secure  his  claim  for  advancementN  made  to 
3.  Held— That  the  facb  that  W.  gave  S.  credit}  on  the  faith  of  bis  promise 
to  deliver  the  logs  did  not  give  him  a  lien,  as  he  got  neither  possession  nor 
title;  and  as  each  party  had  an  equal  right  to  Becure  himself  and  T.  ob- 
tained and  recorded  bis  mortgage  liefore  W.  sued  out  his  attachment,  T.  is 
entitled  to  priority,  although  he  had  notice  at  the  time  betook  his  mortgage 

of  the  agreement  of  S,  to  deliver  the  logs  to  W. 

B.  H.  Conley  and  Cromwell  &  Franklin  for  appellant;  Stewart  &  Stewart 
for  appellees. 
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SHANK  &  CO.  V.  STEWART  &  BAKER. 

Plied  June  20,  1894.    Appeal  from  Jefferson  Court  of  Common  Pleas.    Opin- 
ion of  the  C'juit  liy  Presiding  Judge  Brent,  affirming. 

1.  Borden  of  proof— In  this  action  to  recover  the  amount  alleged  to  be  due 
plaintiffs  for  goods  which  they  had  sold  defendants,  as  defendants  denied  any 
knowledge  or  Information  sufficient  to  form  »  belief  as  to  whether  or  not 
plaintiffs  had  manufactured  or  shipped  the  ^roods.  denied  that  they  received 
%heui;  denied  that  they  were  delivered,  and  denied  any  indebtedness  to  plain- 
tiffs on  account  of  the  goods,  the  burden  of  proof  was  on  the  plaintiffs  and 
they  were  entitled  to  the  concluding  argument  to  the  jury.  Besides,  defend- 
ants permitted  plaintiffs  to  assum  he  burden  and  introduce  their  evidence 
lirst  without  any  objeotion. 

2.  Right  to  amend  plendinKS— A     ilh  petition  was  filed  in  July,  1801,  and 

the  pleadinirs  oomplet«-d  by  a  rn^umder  in  March.  1892,  the  court  did  not 
abuse  its  discretion  in  ovorruling  a  motion  made  in  June,  1892,  when  the 
-oase  was  oallt-d  for  trial,  to  file  an  lunerc'ed  nswer  and  transfer  the  action 
to  equity. 

8  luerractlons  to  jury— The  defendants  c.  ot  com]  1  .in  of  the  court's 
failure  to  present  by  i«fl  instructions  to  n  jury  a  view  of  the  law  as  to 
which  tb«*v  a«ked  no  instruction. 

James  R.  W.  Smith  for  appellants;  I.  T.  \^o(idi>on  for  appellees. 

ST.  JOHN\S  EPISCOPAL  CHURCH  v.  CLARKE. 

Filed  June  SO,  1894.    Appeal  from  Fayette  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Jud^e  Barbour,  reversiug. 

1.  Building  contract— Extra  work— Although  a  building  contract  provided 
that  no  extras  should  be  charged  for  unless  ordered  as  extras  in  writing  by 
the  architect  and  building  committee,  and  the  price  of  said  work  agreed  or 
stated  in  the  writing,  yet  in  this  action  by  the  contractors  to  recover  for 
extra  work  not  so  ordered,  as  the  petition  alleges  that  the  work  was  done  at 

the  special  in^^tanoe  and  request  of  defendants,  and  when  completed  was  ac- 
t)epted  .by  them,  the  plaintiffs  are  entitled  to  recover  therefor,  as  the  extra 
work  must  be  regarded  as  done  under  an  Independent  contrtioK; 

8.  Damages  on  account  of  defective  work— As  the  damages  allowed  the  de- 
fendants on  thnir  counterclaim  on  account  of  defective  work  were  not 
enough,  the  judgment  is  reversed  for  that  error. 

Z.  Gibbons  for  appellant;  D.  G.  Falconer  for  appellee. 

HT7NTER  v.  TAYLOR  COAL  CO.  OF  KENTUCKY. 

Filed  June  20,  1894.     Appeal  from  Ohio  Circuit  Court.     Opinion  of  the  court 
by  Judge  Barbour,  reversing. 

1.  Water  courses-^Draining  poisoned  water  from  coal  mine  into  creek— 
Where  the  owners  of  a  coal  mine  drained  the  mine  into  a  creek  so  impreg- 
nating the  water  of  the  creek  with  copperas  and  other  deleterious  substances 
«8  to  render  it  unfit  for  domestic  or  farming  purposes  to  the  lower  riparian 
owners  and  aa  to  kill  vegetation  when  the  creek  overflows  its  bed,  the  plain- 
tiff, who  owns  a  tract  of  land  lying  on  the  creek  below  the  mines,  is  entitled 
to  recover  the  damages  sustained  by  him  in  consequence  of  the  poisoned 
water,  and  in  this  action  brought  by  him  for  that  purpose  the  court  erred  in 
instrnoting  the  jury  that  if  the  drainage  from  the  mine  was  necessary  to 
enable  the  defendant  to  operate  the  mine,  and  was  done  in  a  proper  manner, 

the  plaintiff  could  not  recover. 

2.  Same — Measure  of  damages— As  the  Injury  is  not  necessarily  of  a  per- 
manent character,  thedamages  occasioned  by  the  deprivation  of  the  use  of 
the  water  for  domeatip^of^  farm  purposes,  and  the  injury  to  plaintiff's  vege- 
tfttioD  np  to  the  time  of  trial  is  t^be  criterion  of  damages.  The  instructions 
limiting  tlv*  recovery  to  the  time  thn  action  was  instituted  were  erroneous. 

£.  D.  Guffy.  Guffy  &  Ringo  and  J.  A.  Smith  for  appellant;  Taylor  &  Mc- 
Henry  for  appellee. 
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KENTUCKY  AND  INDIANA  BRIDGE  CO.  v.  HELD. 

Filed  June  90,  1894.    Appeal  from  LoaisviUe  Law  and  Equity  Court.    Oplii«> 
ion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Railroads— Injury  to  abuttingproperty— Evidenoe— In  an  aetion  agalnii 
a  railroad  company  to  reoover  damages  to  abutting  property  on  account  of 
tbe  construction  of  defendant's  road,  it  was  not  improper  to  allow  tbe  plaint- 
iff to  testify  as  to  what  he  gave  for  tbe  property,  although  he  purchased  It 
several  years  befora  the  mad  was  biiilr..  While  the  rPcoviM'y  in  such  cases  is. 
based  upon  the  value  of  the  property  just  beforn  it  was  gnnerally  known  tbe 
road  was  to  be  built,  yet  what  the  prop<-rry  was  worth  at  different  times  is 
competent  as  tesring  the  value  of  the  wituess*  opinion. 

2.  Same -Testimony  as  to  the  business  plaiotlff  did  before  nud  that  he  did 
after  the  building  of  the  road  was  competent  upon  the  question  of  the  value 
of  the  property. 

3.  Same— The  court  properly  excluded  testimony  showing  that  the  property 

since  the  building  of  the  road  could,  in  combination  with  other  property,  be 

used  for  switching  purposes  for  a  iRllroHd.  which  would  make  It  valuable  as 
manufacturing  pi\)percy,  and  would,  therefore,  enhnnce  its  value.  Accord- 
ing to  this  theory,  the  v^olntiff  must  dismantle  his  house,  seek  a  combina- 
tion with  other  property  In  the  neighborhood,  and  then  seek  a  purchaser^ 
whereas  he  is  entitled  tu  recover  the  damages  clone  to  the  property  as  ih  is. 

E.  ¥.  Trabue  and  Bullitt  &  Shield  for  appellant;  Simrall,  Budley  & 
Doolan  and  O'Neal,  Phelps  &  Pryor  for  appellee. 

WHITE,  GREEN  &  HUFFAKEK,  &c.  v.  DYER. 

Filed  June  20,  1894.     Appeal  from  Hardin   Circuit  Court.    Opinion   of  the 

court  by  Judge  Barbour,  affirming. 

Composition  agreement— Sufficiency  of  consideration— In  these  two  actlocs 
against  the  same  defendant,  in  which  the  defendant  relied  upon  a  composi- 
tion, entered  into  between  himself  and  his  creditors,  including  plaintiffs, 
whereby  they  agreed  to  accept  a  cert-ain  per  cent,  of  their  respective  debts  in 
full  of  their  several   demands,   plaintiffs,  the  two  largest  creditors,  being 

m»de  trusteen  l)y  the  composition  agreement,  it  appearing  that  after  the 
oLher  creditors  bad  Ijeeii  paid  the  agi-eed  per  cent,  of  their  claims  plaintiffs 
agreed  with  defendant  if  be  would  permit  thent  to  sell  a  bouse  and  lot  he 
had  morttiraged  to  them  as  trustees  without  going  through  the  trouble  and 
expense  of  n  lltigntion,  they  would,  in  the  event  the  property  brought  as 
murh  lis  H  certain  sum,  release  him  from  all  further  liability,  there  was  a 
sufficient  con^iideration  for  the  agreement  nml  it  is  binding. 

Brown  &  Haycraft  and  W.  H.  Marriott  for  appellants;  Sprigg  &  Chelf  for 
appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  WALTERS  &  SON. 

Filed  June  20,  1804.     Appeal  from  Warren  Circuit  Court.    Opinion  of  tbe 

court  by  Judge  Barlx>ur,  affirming. 

Burden  of  proof— Ordinarily,  where  a  plaintiff  sues  upon  several  demands 
and  one  is  controverted  and  the  plea  of  confession  and  avoidance  is  inter- 
posed as  to  the  others,  the  plaintiff  must  first  introduce  his  evidence,  and  la 
upon  the  whole  case  entitled  to  the  conclusion  of  the  argument  to  the  jury. 
But  cases  may  arise  in  which,  under  tbe  peculiar  facts,  it  would  be  proper 
to  change  the  order  of  argument,  tbe  question  in  such  cases  being  largely  in 
tbe  discretion  of  the  court. 

In  this  action  against  a  railroad  company  for  negligently  killing  one  miil» 
and  injuring  six  others  by  tbe  running  of  one  of  its  trains  upon  them,  aa 
the  answer  admitted  the  killing  of  the  one  mule,  but  denied  that  any.oB&Qf 
the  six  mules  alleged  to  have  been  injured  was  toucbM  or  damaged  is  ttoV 
way  by  defendant's  trains,  and  also  denied  negligenee,  the  court  did  not. 
abuse  its  discretion  in  giving  plaintiff  the  concluding  argument  to  tbe  Jury. 

J.  A.  Mitchell  for  appellant;  B.  F.  Proctor  and  £.  W.  Hines  for  appellees* 
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GREEN,  &o.  V.  COMMONWEALTH. 

(Filed  Januarj'  IS,  1894.) 

The  genera]  assembly  alone  has  the  antbority  to  make  the  olassifloatlon  of 
Ibe  cities  and  towns  of  the  Gonamonwealth  provided  for  in  the  Constitution, 
and  where  a  oity  has  been  assigned  to  a  certain  class  by  the  General  assembly 
the  courts  of  the  Commonwealth  have  no  power  to  change  such  classifica- 
tion or  to  declare  that  the  population  of  the  city  is  such  that  It  belongs  to  a 
different  class. 

Wm.  Low  for  appellants. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by   Judge  Hazelrigg. 

By  an  act  of  the  General  Assembly  of  the  State,  approved  Sep- 
tember 30,  1892,  the  cities  of  the  Commonwealth  were  classified  as 
required  under  the  provisions  of  section  ir>6  of  the  Constitution. 
The  city  of  Pineville,  Bnll  county,  was  classified  or  designated 
as  a  city  of  the  fourth  class.  On  June  28,  1893,  the  charter  of 
cities  of  the  fourth  class  was  approved,  and  thereafter  the  mayor 
and  council  of  the  city  of  Pineville  proceeded  to  enact  such  ordi- 
nances as  were  provided  for  in  the  charter  for  cities  of  this  class, 
and  otherwise  to  run  the  city  government  in  conformity  with  the 
charter  for  the  class  indicated.  Thereupon  this  action  was 
brought  against  the  mayor  and  conncilmen,  charging  tliat  the 
actual  population  of  the  town  of  Pineville,  according  to  the  cen- 
sus of  1890,  was  only  l,3r>fj,  whereas  the  Constitution  provided  that 
to  the  fourth  class  shall  belong  cities  and  towns  havng  a  popula- 
tion of  3,000  or  more,  and  loss  than  8,000;  therefore,  that  the  town 
was  in  fact,  not  one  of  the  fourth  class,  and  the  otficers  named 
were  wrongfully  imposing  upon  the  citizens  an  extravagant  and 
illegal  form  of  government.  A  demurrer  to  the  pcitition  was  over- 
ruled, and,  the  appellants  (l»H*lining  to  plead  further,  tlie  court 
adjudged  that  the  town  of  Pineville  belonged    to  the  sixth   class, 
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and  that  its  officers-— the  appellants— were,  without  warrantor 
law,  exercising  tho  powers  of  cjunoihn  3ii  of  a  fourth  class  city, 
and  that  tlieir  acts  in  laying  off  the  city  into  wards,  designating 
voting  places,  and  providing  for  the  election  of  officers  of  the 
town  as  for  a  city  of  the  fourth  class,  were  illegal  and  void. 

The  officers  of  the  city  liave  appealed,  and  the  only  question 
Involved  is  whether  the'chissifleation  of  the  cities  and  towns  of 
the  Common wealtli  sliall  he  made  hy  the  courts,  or  made— as 
provided  in  the  Constitutiim— by  the  General  Assembly.  To  state 
the  question  is,  of  course,  to  answer  it.  Tlie  language  of  the 
Constitution  is:  "The  General  Assembly  shall  assign  the  cities 
and  towns  of  the  Commonwealth  to  the  classes  to  which  they  re- 
spectively belong,  and  change  assignments  made  as  the  popula- 
iton  of  said  cities  and  towns  may  increase  or  decrease,  and  in  the 
absence  of  other  satisfactory  information  as  to  their  population, 
sliall  be  governed  by  the  last  preceding  Federal  census  in  so  do- 
ing; but  no  city  or  town  shall  be  transferred  from  one  class  to 
another,  except  in  pursuance  of  a  law  previously  enacted  and 
providing  therefor." 

Clearly,  therefore,  to  the  legislative  department  of  the  govern- 
ment, in  pursuance  of  some  law  enacted  for  that  purpose,  must 
be  left  the  right  to  change  the  assignment  of  a  city  from  one 
class  to  another,  if  the  unambiguous  direction  of  the  Constitu- 
tion is  to  be  observed.  No  argument  or  citation  of  authority  can 
make  this  plainer  than  the  Constitution  makes  it. 

The  demurrer  should  have  been  sustained,  and  the  petition  dis- 
missed, and  to  that  end  the  judgment  is  reversed. 


PLUM,  &c.  V.  MITCHELL,  &c. 
(Filed  May  3,  1894— Not  to  be  reported.) 

1.  The  wife  of  a  vendor  can  not  be  ooinpelled,  against  her  will,  to  specifl- 
oalij  exeoute  a  oon tract  of  sale  made  by  her  husband  by  the  relinquishment 
of  her  dower  rlKhc  in  the  lard  sold. 

2.  Where  the  vendee  refuses  to  take  the  land,  because  of  such  failure  of  the 
wife  of  the  vendor  to  relinquish  her  dower  riprht.  he  may  recover  damages  of 
the  vendor,  and  the  measure  thereof  is  the  difTerence  between  the  contract 
price  and  the  actual  value  of  the  land  pnrchai^ed. 

8.  The  question  of  the  amount  of  such  damatres  is  one  or  a  jury  to  oft  er- 
mine, and  where  the  parties  submit  it  to  the  chancellor,  his  finding  will  be 
treated  as  the  verdict  of  a  properly  instructed  jury,  and  not  set  aside  uuless 
palpably  against  the  evidence. 

J.  W.  Greene  for  appellants. 

Lindsay  &  Botts  for  appellees. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellants.  Plum  &  Davis,  brought  this  action  for  specific  per- 
formance, and  in  the  alternative  for  damages  on  account  of  vio- 
lation by  appellees  of  the  following  contract:  **This  is  to  certify 
that  we  have  this  day  bargained  and  sold  one  farm  known  as  the 
J.  B.  Mitchell  farm  to  W.  H.  Plum  and  W.  D.  Davis  for  $20  per 
acre,  to  be  paid  in  the  following  payments,  to  wit.,  on  March  1, 
18H9,  $1,680;  March  I.  189(),  $1,(XX);  on  March  1,  1891,  and  on  March 
1,  1892,  $1,0()0.  W.  H.  PLUM, 

W.  D.  DAVIS, 
W.  H.  MITCHELL, 
J.  B.MITCHELL." 
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In  an  amended  petition  it  was  allep:ed  it  wa8  part  of  the  oon« 
tract,  though  left  out  of  the  writing  by  mistake;  that  said  land 
^•as,  in  quantity,  284  acres;  that  appellees  were,  on  payment  of 
first  installment  of  purchase  money,  to  deliver  possession  and 
make  a  valid  deed,  with  clause  of  general  warranty  though  re- 
taining a  lien  for  paym3nt  of  residue  of  the  price. 

Thou;rh  appellees  state  it  was  intended  to  sell  only  that  part  of 
the  farm  set  apart  to  J.  B.  Mitchell  in  division  between  him  and 
W.  H.  Mitchell  it  is  demonstrable  they  sold  the  whole  containing 
234  acres. 

J.  B.  Mitchell  in  his  answer  stated  he  Iiad  executed  and  then 
tendered  a  deed  to  that  part  of  the  land  falling  to  him  in  the 
alleged  division  between  him  and  W.  H.  Mitcliell,  reserving  how- 
ever, from  the  conveyance  a  paspway  through  it  from  the  part 
belonging:  to  the  latter'.  But  the  wife  of  J.  B.  Mitchell,  as  stated 
4n  his  answer,  refused  to  unite  in  the  deed  for  purpose  of  con- 
veying her  dower  right  in  the  land,  and  for  that  reason  and  be- 
cause less  quanitty  than  sold  was  included,  appellants  did  not 
nor  were  required  to  accept  the  deed.  But  as  the  wife  of  a  ven- 
<lor  can  not  be  compelled  by  the  chancellor  against  her  will  to 
carry  out  a  covenant  to  convey  land  by  relinquishment  of  her 
dower  right  in  the  land  sold,  and  the  wife  of  J.  B.  Mitchell  was 
not  even  made  a  party  to  this  action,  the  only  remedy  the  court 
-could  afford  appellants  was  damages  for  violation  of  the  contract 
by  appellees.     (7  B.  Monroe,  655;  Story's  Equity,  section  735.) 

The  criterion  of  damages  in  such  case  as  this  is  the  difference 
between  the  contract  price  and  actual  value  of  the  land  sold;  and 
form  the  judgment  of  the  chancellor  assessing  the  amount  of 
damages  at  |15<1,  this  appeal  is  prosecuted. 

Either  party  had  the  right  to  submit  the  issue  of  amount  of 
damages  to  a  jury,  but  they  both  waived  that  right,  and  by  con- 
sent the  question  was  submitted  to  and  tried  by  the  chancellor. 
Bo  that  in  revising  his  finding  this  court,  in  such  state  of  case 
«s  has  been  often  decided,  must  be  governed  by  the  same  rule 
as  controls  In  passing  upon  the  verdict  of  a  properly  instructed 
Jury;  that  is,  not  to  set  it  aside  unless  palpably  against  the  evi- 
dence. 

There  was  a  large  number  of  witnesses  on  each  side  who  testi- 
fied to  difference  between  actual  value  of  the  land  and  contract 
price,  and,  as  generally  concurs  In  such  case,  there  is  very 
great  difference  in  the  several  estimates  made  by  them.  So  that 
we  can  not  say  that  the  finding  of  the  chancellor,  who  had  the 
right  and  opportunity  to  weigh  all  the  testimony,  is  so  palpably 
against  the  evidence  as  to  authorize  reversal 

Judgment  affirmed. 


HEDGER,  &c.  V.  JUDY,  Ac. 

(Filed  May  12,  1894.) 

1.  CoofltrnotloD  of  will— Devise  of  land  with  lien  upoD  it— Wbei'e  a  testator 
'^evifltfcl  to  hia  two  brothers,  who  were  nominated  by  the  will  as  executors,  a 
farm  of  800  aores,  on  which  a  lien  for  about  14.000  existed,  and  made  devises 
•and  beqnests  to  others,  and  the  latter  would  all  be  rendered  valueless  if  the  es- 
tate of  the  testator  Is  applied  to  payment  of  the  lieu  debt  upon  the  farm,  the 
will  will  be  so  coDstmed,  under  all  the  oircumstances  of  the  case,  as  to  re- 
quire the  brothers  to  take  the  farm  cum  onere,  and  to  satisfy  the  Hen  debl 
with  their  own  means. 
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3.  DeoedeDt*8  estate— Proof  of  debtn— Executors  can  Dot  be  allowed  eredl^ 
lor  the  amount  of  a  judfrment  against  their  deoedent  and  two  others,  which 
they  paid,  when  it  appears  that  the  Judgment  was  rendered  against  the- 
three  as  executors  of  an  estate,  and  there  Is  no  satisfactory  evidence  to  show 
that  the  deoedent  received  or  failed  to  account  for  any  part  of  such  estate.. 

H.  Clay  White  and  CoUius  &  Fenley  for  appellants. 

W.  W.  Dickerson  and  J.  T.  Willis  for  appellees. 

Appeal  from  Grant  Circuit  <Jourt. 

Opinion  of  tiie  court   by  Judge  Lewis. 

Sanford  Hedger,  by  will  dated  July  16,  1884,  and  probated  Au- 
gust 11,  1884,  devised  t)  his  brothers,  Jonathan  and  Janie» 
Hedger,  his  farm,  containing  about  300  acres  of  land;  also  joint- 
ly with  his  sister,  Margaret  Judy,  all  household  and  kitchen  fur- 
niture; to  Margaret  Judy,  |1,000;  to  his  nephew,  John  Judy,  $1,- 
000;  to  Reuben    Hedger,  an    illegitimate    child,  then   an    infant^ 

$1,000  to  be  piiid  to  him  upon  becoming  24  years  of  age,  also,  in 
language  of  the  testator,  **all  of  the  remainder  of  my  estate  that 
may  be  left,  after  the  payment  of  my  funeral  expenses,  expenne 
of  settlement  of  my  estate  and  all  of  my  debts  and  the  devjse  to- 
Beuben  Hedger,  John  Judy  and  Margaret  Judy,  to  be  paid  to 
him  as  provided  in  the  third  clause  of  this  will;  and  my  execu- 
tors are  directed  and  requested  to  expend  $500  in  educating  my 
son,  Reuben  Hedger.'^  But  it  is  in  the  same  clause  provided* 
that  if  he  should  die  before  the  age  of  24,  leaving  no  lawful  child 
surviving  him,  all  the  money  devised  to  go  to  Jonathan  and 
James  Hedger.  Jonathan  and  James  Hedger  were  appointed  ex- 
ecutors of  the  will  and  directed  to  have  testator's  estate  settled 
up  witiiin  six  3'ears. 

But  February  11,  1891,  John  Judy  brought  this  action  against 
James  Hedger,  surviving  executor,  Jonathan  HCilger  having  died, 
in  1885,  for  settlement  of  the  estate,  none  having  been  made, 
though  more  than  six  years  liad  elapsed  since  they  qualified  as 
executors,  and  to  recover  amount  devised  to  him,  no  part  of 
which  nor  of  devises  to  Reuben  Hedger  and  Margaret  Judy  had. 
then  been  paid.  The  special  commissioner,  to  whom  the'  case 
was  referred  for  auditing  and  settling  the  accounts  and  transac- 
tions of  the  surviving  executor,  reported  he  had  paid  debts  in 
excess  of  assets  of  the  estate  of  the  sum  of  about  $574,  and  as  a 
consequence  there  was  left  in  his  hands  no  means  with  which 
to  pay  anj'  part  of  the  legacies.  But,  by  the  judgment  ap- 
pealed from  by  the  executor,  exceptions  to  the  commissioners 
report  w^^re  sustained  and  credits  allowed  tliereby  to  the  execu- 
tor were  rejectfMi  to  an  aggregate  amount  sufficient  to  satisfy  the 
legacies   and  leave  a  residuum  for  Reuben  Hedger. 

The  first  of  those  exceptions  is  to  a  credit  of  $283.96  allowed  the 
executor  on  account  of  a  personal  judgment  in  favor  of  one  Hart- 
field  against   Jonathan    Hedger,  wliich    James  Heder   alleges  he 
paid  as    executor  upon  proof    not    at   all    sufticient    to  show  the 
estate  of  Sanford  Hedger  was  liable  therefor. 

The  second    is  to  a  credit  of   $1,812,  being    one-third  of  a    judg- 
ment rendered  in  an  action  to  settle  the  estate  of  Jacob  C.  Hedg*- 
er  in  favor  of  legatees   against  James   Hedger,  surviving   execu- 
tor of  his  will,  Jonathan   and    Sanford  Hedger,  the  other   execu- 
tors, being  then  dead.     The    judgment    was    rendered    in  1888  for- 
amount  of  the    estate  of  Jacob  C  Hedger,  found  in    the  hands  of 
James  Hedger  four   years  after   death  of    Sanford  Hedger.     And 
without    competent  '  evidence     showing    satisfactorily    Sanfordc 
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Hedger  had,  prior  to  his  death,  received  as  executor  any  part  of 

the   estate  of   his   deceased  father  not  accounted  for,  or   was,  at 

time  of  his  death,  in  default  in  any  respect,  the   special  contimls* 

fiioner  in  this  case  allowed   to  James  Hedger  credit  for  one-third 

-of  that  judgment,  though    it  was   rendered    against   him    alone. 

But  the  lower  court  rejected  the  claim  only  to  the  extent  of  $749.- 

67,  and  there  is  no  cross  appeal  that  ruling  will  have  to  stand. 

The  third  exception  involves  construction  of   the  will,  particu- 

larly   clause  1,  as  follows:    **I   give  and   devise   to  my   brothers, 

Jonathan  Hedger  and  James  Hedger,  my  farm  upon  which  I  now 

reside,  containing  about  300  acres  of  land,  being  the  same  tract 
purchased  by  me  from  my  father,  Jacob  C.  Hedger,  deceased, 
and  this  devise  is  made  to  them  for  the  love  and  affection  I  have 
to  them  and  for  their  services  in  settling  up  my  estate.  And 
they,  upon  accepting  the  devise,  are  to  make  no  charge  for  their 
services  as  my  executors  fur  settling  my  estate,  and  no  allowance 
Is  to  be  made  to  them  by  the  court  therefor.'* 

At  date  of  the  will  and  death' of  the  testator  there  was  unpaid 
purchase  money,  for  which  a  lien  on  the  land  devised  existea,  to 
the  amount  of  about  $4,001.  And  the  question  presented  for  de- 
termination is  whether  the  testator  intended  the  devisees,  Jona- 
than  and  James  Hedger.  to  pay  that  §um  out  of  their  own 
means,  or  with  assets  of  his  estate. 

The  testator  in  clause  7,  authorized  his  executors  to  sell  all  his 
lands  except  the  tract  devised  to  them  to  pay  his  debts,  permit- 
ting them,  however,  to  retain  one  of  the  tracts  designated  at  the 
price  of  $1,400,  which  they  did  do.  He  also  directed  his  personal 
property  sold,  proceeds  of  which  were  evidently'  intended  to  pay 
^ebts  and  legacies;  and  nothing  to  the  contrary  appearing,  a 
reasonable  inference  would  be  that  tlie  amount  unpaid  of  pur- 
chase price  of  the  land  devised  to  them  was  regarded  by  him  as 
^ne  of  his  debts  and  intended  to  be  thus  paid.  But  it  seems  to 
us,  looking  to  the  general  tenor  and  purpose  of  the  will,  and 
giving  effect  to  each  i^art  so  as  to  make  the  whole  instrument 
consistent  and  reasonable,  the  conclusion  necessarily  follows 
that  he  intended  his  two  brothers,  on  Jonatlian  and  James  Hedger, 
to  take  the  farm  devised  to  them  cum  ouere,  and  to  release  it 
from  the  existing  lien  with  their  own  means  and  not  by  using 
assets  of  the  estate. 

The  estate  left  by  him  was  not  so  large,  precarious  or  compli- 
cated as  to  make  at  all  difficult  for  him  to  ascertain  and  fix  ap- 
proximately  its  value  after  deducting  amount  of  indebtedness, 
which  was  also  estimated;  and  that  he  was  well  acquainted  with 
character,  condition  and  value  of  his  estate,  and  each  part  of  it, 
Is  shown  by  the  intelligent,  caieful  and  precise  manner  in  whiob 
he  disposed  of  it,  the  will  containing  thirteen  clauses  relating  to 
different  subjects,  each  one  of  which  was  considered  minutely 
and  methodically.  Thus  knowing,  as  we  are  satisfied  the  testa- 
tor did,  that  to  charge  his  estate  with  payment  of  the  balance  of 
purchase  money  of  the  farm  would  result  in  gift  of  his  whole 
estate,  about  $8,000  in  value,  to  his  two  brothers,  Jonathan  and 
James  Hedger,  and  render  nugatory  all  provisions  for  the  other 
three  devisees,  it  is  unreasonable  to  suppose  he  intended  to  so 
eharge  it.  It  is  made  apparent  from  the  will  he  had  strong 
affection  for  his  ilegitimate  son  Reuben,  who,  at  date  of  it,  was 
only  about  six  years,  and  was  strongly  solicitous  fcir  his  welfare. 
For,  as  stated  in  the  will  he  had  taken  the  child  to  his  own 
home  to  raise  and  educate,  and  in  anticipation  of  his  own  death 
Dot   only  gave  Iiim    $1,000   and    the  residuum  of    his    estate,  but 
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directed  $500  be  used  by  the  executors  in  educating  him,  but  ap» 
pointed  one  of  them  bis  guardian  to  care  for  and  protect  him. 

To  say  that  notwithstanding  the  anxious  desire  thus  shown  for 
the  welfare  and  support  of  his  helpless  child,  he  expected  and 
Intended  all  provisions  of  his  will  in  regard  to  him  to  become 
nugatory  would  be  unreasonable. 

In  our  opinion  the  testator  intended  each  clause  of  his  will  to* 
take  effect  and  be  carried  out,  and,  therefore,  did  not  desire  or 
expect  his  estate  to  be  charged  with  payment  of  any  part  of  the 

Surohase  money  of   said  farm,  which  would   inevitably  result  in 
efeating  that  intention     and  depriving  three  of   the  devisees  of 
their  legacies. 
Judgment  afHrmed. 


AYDELOTT  v.  SOUTH  LOUISVILLE. 

(Filed  May  24,  1894— Not  to  be  reported.) 

1.  Constitutional  law— Limitatloi)  of  tax  rate  of  niuniclpaHty— Section  15T 
of  the  GonatltutioD  limiting  the  tax  rate  of  municipalities  can  not  be  given 
a  retroactive  operation  so  as  to  prevent  a  municipality  from  issuing  bonda 
to  pay  for  a  public  improvement  which  had  been  authorized  by  legislation 
before  the  present  Gonstitiftion  was  adopted. 

2.  Same— Where  the  incurring  of  an  indebtedness  by  a  municipal  corpora- 
tion for  public  improvement  was  authorized  by  an  act  of  the  legislature  anck 
the  act  had  been  complied  with  and  the  incurring  of  said  indebtedness  ap- 
proved by  a  majority  of  the  voters  of  the  city  as  the  act  required  t)efore  tlie 
adoption  of  the  present  Constitution,  section  168  thereof  can  not  be  so  con- 
fltrued  as  to  prevent  the  issuing  of  bonds  for  said  indebtedness,  even  after 
the  Constitution  of  1891  was  adopted,  that  section  expressly  authorizing  the 
contraction  of  an  indebtbedness  in  excess  of  the  limits  named  in  it  "when 
the  same  has  been  authorized  under  laws  in  force  prior  to  the  adoption  of 
the  Constitution." 

Kirby  &  Smith  for  appellant. 

M.  S.  Barker  for  appellee. 

Appeal  from   Jefferson  Circuit  Court,  law  and    equity  division^ 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant,  a  taxpayer  and  citizen  of  tlie  town  of  South 
Louisville,  filed  his  petition  below  to  enjoin  tl)e  sale  of  the  bonds 
of  that  town  that  liad  been  issued  but  not  sold  under  an  act  of 
the  Legislatu''o,  approved  February  2.'>,  1890. 

The  act  was  re<iuiied  to  be  published  tliree  times  in  one  of  the 
daily  newspapers  of  the  eity  of  Louisville  and  was  to  be  approved 
by  a  majority  of  the  voters  of  the  town  of  South  Jjouisville  voting 
at  an  election  to  be  held  for  that  purpose.  The  provisions  of  tiie 
act  were  all  complied  with;  a  sinking  fund  created  from  which 
the  town  could  pay  the  interest  on  the  bonds  as  well  as  the  prin- 
cipal, and  all  the'steps  taken  to  make  the  act  etfectivo,  unless 
the  clause  of  the  new  Constitution  known  as  section  157  is  given 
a  retroactive  operation,  and  the  town,  by  reason  of  that  section, 
prohibited  fron)  incurring  such  an  ir.debtedness. 

The  act  as    stated  was  approved  in    F<bruray,  1890.     The    elec- 
tion was  had  on  the  ISth  of  Marcli,  1S90,  resulting  in  the  approval 
of  the  act,  and  on    the  6th  of   July,  181^2,  the   bonds,  by  a   proper- 
ordinance  of    the  board  of    trustees,  were   directed    to  be    issued,, 
and  were  issued  on  the  1st  of  November,  1K92. 
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The  present  Constitution  was  a«lopted  on  the  28th  of  Septem- 
ber, 1891,  after  the  vote  had  been  taken  but  before  the  bonds 
were  issued  or  directed  by  the  trustees  to  be  issued,  and  it  is, 
therefore,  urged  sections  157  and  158  of  that  instrument  nullify 
this  legislation  and  render  ail  the  acts  of  the  trustees  of  the  town 
of  South  Louisville  and  its  voters  under  the  provisions  of  the  act 
of  February,  1890,  void. 

Section  157  of  the  present  Constitution,  in  fixing  the  tax  rate  of 
cities,  towns,  counties,  taxing  districts  and  other  municipalities, 
provides  that  the  tax  rate  (for  other  than  school  purposes)  shall 
not  at  any  time  exceed  the  following  rates  upon  the  value  of  the 
taxable  property  therein.  It  then  proceeds  to  classify  the  towns 
and  cities,  and  provided  that  for  all  towns  or  cities  having  a  pop- 
ulation of  less  than  10,000,  the  tux  rate  shall  not  exceed  seventy- 
five  cents  on  the  $l(X),  "unless  it  should  be  necessary  to  pay  the 
interest  on  and  provide  a  sinking  fund  for  the  extinction  of  in- 
debtedness contracted  before  the  adoption  of  this  Constitution," 
and  further  providing  that  "no  county,  city  town,  taxing  dis- 
trict or  other  municipality  shall  be  authorized  or  permitted  to 
become  indebted  in  any  manner  or  for  any  purpose  to  an  amount 
exceeding  in  any  year  the  income  and  revenue  provided  for  sucli 
year,  without  the  assent  of  two-thirds  of  the  voters  thereof 
voting  at  an  election  to  be  held  for  that  purpose,"  etc. 

Section  158  was  intended  to  meet  the  necessity  of  incurring  an 
indebtedness,  including  existing  indebtedness  created  before  the 
adoption  of  the  Constitution,  and  to  that  end  provides  that  "the 
respective  cities,  towns,  counties,  taxing  districts  and  munici- 
palities shall  not  be  permitted  to  incur  an  indebtedness  to  an 
amount,  including  existing  indebtedness,  in  the  apgregate  ex- 
ceeding the  following  named  maximum  per  centageson  the  value 
of  the  taxable  property  therein,  etc.,"  and  in  cities  and  towns  of 
the  fifth  and  sixth  classes  3  per  centum  on  the  value  of  the  taxa- 
ble property  is  the  maximum  to  which  you  can  go,  and  this  in- 
cludes the  existing  indehtedness  and  that  about  to  be  created. 

Tliere  is,  however,  a  proviso  to  this  section:  "Provided,  Any 
city,  town,  cour»ty,  taxing  district  or  other  municipality  may 
contract  an  indebtedness  in  excess  of  such  limitaitons  when  the 
same  has  been  authori/ed  under  laws  in  force  prior  to  the  adop- 
tion of  the  Constitution."  This  indebtedness  wjis  authorized 
prior  to  the  adoption  of  the  Constitution  in  aid  of  the  improve- 
ment of  the  town  and  is  not  affected  bv  any  provision  or  section 
of  tiiat  instrument,  and  the  fuitlier  provision  to  section  158  is  to 
limit  the  tax  rate  upon  the  value  of  the  property  within  the  town 
or  district  for  the  payment  of  any  increased  indebtedness  after 
the  adoption  of  the  Constiiution,  unless  the  public  health  or 
safety  should  n^quire  it. 

In  the  case  of  Holtzhauer  v.  City  of  Newport,  15  Ky.  I^aw  Rep., 
IHH,  the  qi.iestion  involved  in  tliis  cae  has  been  in  etfeot  disposed 
of.  It  was  there  lieUl  that  tlie  authority  given  the  city  council 
was  but  an  amendment  to  the  city  cliartVr,  and  the  original  law 
of  tlie  city  remained  in  force  until  the  I  egislature  passed  general 
laws  as  required  by  the  Constitution  for  the  government  of  towns 
and  cities.     (See  section  \i\i\.  yvw  Constitution.) 

It  is  evident  the  framers  of  th(»  Constitution,  in  ado]»ting  the 
various  sections  of  that  instrument  alTeeting  municipalities,  in- 
tended to  prevent  those  in  autliority  fiom  placing  upon  tlie  tax- 
payers such  heavy  burdens  in  the  \\ayof  obligations  for  improve- 
ments and  otherwise  as  had  had,  prior  to  its  adoption,  amounted 
almost  to  a  confiscation  of  their  property ;  and  while  the  pur- 
pose was    to   require   economy   in    municipal  control,  it   was  not 
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practicable  to  disregard  at  once  all  laws  afFeeting  the  finances 
of  towns  and  cities,  and  it  was  wisely  provided  that  puch  cities 
and  towns  could  legislate  under  tlieir  respective  charters  until 
other  laws    governing  municipalities  were  enacted. 

In  this  case  the  taxpayers  had,  in  fact,  by  a  popular  vote, 
<^reated  the  indebtedness  before  the  Constitution  was  adopted. 
In  our  opinion  the  injunction  was  properly  refused  and  the  right 
to  sell  ttie  bonds  unquestioned. 

Judgment  afflrmeci. 


THOMPSON  V.  COMMONWEALTH. 
(Filed  June  7,  1894— Not  to  be  reported.) 

1.  Ad  acoomplioe  or  oo  conspirator  of  a  defendant  may  now  teetify  in  bis 
behalf,  the  provisions  of  the  Code  rendering  suoh  evidence  inadmissible  hav- 
ing been  repealed. 

8.  A  conspiracy  must  be  shown  to  the  satisfaction  of  the  court  to  have 
existed  between  the  witness  and  ttie  defendant  in  order  to  render  evidence 
of  the  alleged  oo  conspirator  inadmissible  in  favor  of  defendant. 

In  this  case  the  defendant  was  entitled  to  the  benefit  of  the  evidence  of  hit 
alleged  co  conspirator,  the  evidence  being  insufficient  to  establish  the  con- 
spiracy. 

8.  Criminal  law— Instructions— Self  defense— The  instruction  limiting  de- 
fendant's right  to  avail  himself  of  the  plea  of  Felf -defense,  if  he,  "by  his  own 
wrongful  act,  made  tbe  harm  or  danger  to  himself  necessary  or  excusable 
on  tbe  part  of  the  deceased."  was  not  misleading  or  prejudicial  to  the  ac- 
cused under  the  circumstances  of  tbe  case,  even  if  it  migbt  be  improper  in 
other  cases. 

4.  Same -The  instruction  in  this  case  required  the  jury  to  believe  beyond 
a  reasonable  doubt  tbe  defendant  shot  and  killed  deceased  as  well  as  that  a 
conspiracy  for  that  purpose  existed.  Tbe  words  * '  beyond  a  reasonable  doubt" 
did  not  modify  tbe  latter  clause  of  tbe  instruction. 

J.  T.  Hays  and  James  D.  Black  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant,  in  connection  with  Jackson  Asher  and  David 
Turner,  is  charged  in  the  indictment  with  the  murder  of  Gran- 
ville Fisher,  and  upon  his  separate  trial  in  the  Clay  Circuit  Court 
in  March  last  was  convicted  and  sentenced  to  the  penitentiary 
for  life. 

His  counsel  contend  that  by  the  instructions  the  jury  were  not 
required  to  believe  beyond  a  reasonable  doubt  that  the  accused 
shot  and  killed  the  deceased,  but  were  so  required  to  believe  only 
as  to  the  existence  of  the  conspiracy  between  the  defendants. 

We  think,  however,  that  the  clause  ** beyond  a  reasonable 
doubt"  modifies  not  only  the  verb  "conspired''  but  also  the  suc- 
ceeding words,  **shot  and  wounded."  But  even  if  there  is  am- 
biguity in  the  particular  instructions  complained  of,  it  is  evident 
from  other  instructions  that  the  belief  of  tlie  jury  on  the  question 
indicated  was  required  to  be  beyond  a  reasonable  doubt;  besides, 
a  separate  instruction  required  the  jur3'  to  aequit  if,  upon  the 
whole  case,  they  entertained  a  reasonable  doubt  of  the  accused 
having  been  proven  guilty. 
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Objection  is  also  urged  to  the  instruction  authorizing  the  jury 
to  acquit  on  the  ground  of  self-defense  and  apparent  necessity 
^'unless  the  jury  further  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant,  Thompson,  by  his  own  wrong- 
ful act,  made  the  harm  or  danger  to  him  ncessary  or  excusable 
on  the  part  of  the  deceased/' 

It  may  be  that  such  a  modification  of  the  law  of  self-defense 
would  be  misleading  and  prejudicial  in  some  cases,  but  we  do 
not  see  any  objection  to  it  here.  The  movement  of  the  appellant 
with  Asher  toward  the  Frazier  house  was  either  for  the  purpose 
of  attacking  the  deceased  and  his  friend,  in  which  case  the  act 
was  wrongful  and  deprived  him  of  the  right  to  then  defend  him- 
self, or  it  was  for  the  purpose  of  going  home  and  avoiding  further 
difficulty,  in  which  case  the  act  was  not  wrongful.  The  issue 
was  thus  clearly  submitted  to  the  jury. 

It  seems  to  us,  however,  that  the  court  erred  in  refusing  to 
allow  David  Turner  to  testify  in  behalf  of  the  appellant. 

It  is  true  that  the  witness  was  jointly  indicted  with  the  appel- 
lant, and  with  him  charged  with  a  conspiracy  to  submit  this 
crime,  but  we  think  the  evidence  of  such  conspiracy  is  far  from 
being  satisfactory.  The  parties,  theretofore  friendly,  had  met  at 
Harman's  where  the  deceased  appears  to  have  been  drinking  and 
quarrelsome.  He  drew  his  pistol  on  the  appellant  and  fired  it 
into  the  gronud.  Asher,  Turner  and  the  appellant  left,  and  the 
Degro  man,  MuCall,  testifies  that  Turner  said  **lets  go  and  get  a 
^un  and  kill  them.*' 

The  proof  shows,  however,  that  Turner  got  no  gun;  was  too  far 
from  the  fight  to  have  engaged  in  it,  and  was.  in  fact,  unarmed 
and  took  no  part  in  the  trouble. 

Whatever  Turner  may  have  said,  he  is  not  shown  to  have  done 
anything;  and  whether  he  said  anything  is  rendered  doubtful  by 
reason  of  proof  strongly  discrediting  the  testimony  of  the  wit- 
ness, McCall. 

The  conspiracy  must  be  shown  "to  the  satisfaction  of  the 
<!Ourf  before  the  witness  is  disqualified.  Inasmuch  as  the  ac- 
cused is  not  now  precluded  from  testifying  for  himself,  there 
would  seem  to  be  no  good  reason  for  rejecting  the  testimony  of 
an  alleged  confederate.  The  law  does  not  seek  to  suppress  the 
truth,  hence  the  accused  may  testify  in  his  own  behalf,  and  so 
now  may  an  alleged  accomplice  or  co-conspirator  testify  for  his 
oo-defendant,  as  the  law  makers  have  repealed  the  sections  of 
the  Code  heretofore  precluding  such  testimony,  though  the  re- 
pealing act  was  not  in  force  at  the  time  of  the  trial  of  this  case. 
We  do  not  think  that  a  conspiracy  has  been  satisfactorily  estab- 
lished, and  especially  are  we  indisposed  to  apply  rigidly  the  pro- 
visions of  these  repealed  sections  of  the  Code,  in  view  of  this 
policy  of  the  law,  to  thus  extend  rather  than  contract  the  scope 
of  admissible  testimony. 

For  this  error  alone  the  judgment  is  reversed,  with  directions 
to  award  the  apellant  a  new  trial. 


SMITH  V.  COMMONWEALTH. 

(Filed  June  7,  1894— Not  to  be  reported.) 

1.  The  evidence  was  suJBoient  to  authorize  the  verdict  uoDvlctiDg  appel- 
lant of  voluntary  manslaufrbter,  althounb  it  was  so  coDfllotinft  aa  that  the 
Jnry  might  have  believed  the  deoeaeed  killed  himself  or  that  accused  killed 
him  aooiden tally. 
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2.  Evidence  of  testimoDy  formerly  given  by  the  accused  concerDing  the 
killing  was  competent. 

J.  T.  Hays  for  apellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justie  Bennett. 

The  appellant  was  found  guilty  of  the  crime  of  voluntary'  man- 
slaughter for  killing  James  Bailey. 

The  evidence  is  conflicting  as  to  whether  the  appellant  killed 
said  Bailey  or  whether  Bailey  killed  himself;  and,  if  the  appel- 
lant killed  him,  whether  it  was  accidental  or  intentional.  The 
jury  was  authorized  from    the  evidence    to  believe   either   one  of 

these  propositions,  and  their  conclusion  was  that  the  appellant 
wae  guilty  of  voluntary  manslaughter. 

Tlie  appellant  testified  upon  two  former  occasions  about  the 
killing,  and  the  manner  of  its  occurrence.  The  Commonwealth^ 
over  the  objections  of  the  appellant,  proved  by  several  witnesses 
what  appellant  swore  in  reference  to  that  matter;  the  witnesses 
said  that  they  remembered  the  substance  of  appellant's  evidence 
upon  those  occasions.     Their  testimony  was  competent. 

The  court  instructed  the  jury  properly  in  referenrje  to  the  law 
of  murder,  self-defense,  voluntary  and  involuntary  manslaughter. 
There  is  no  error. 

Tile  judgment  is  affirmed. 


KY.  (CENTRAL  RY.  CO.  v.  CITY  OF  PARIS. 

(Filed  June  9,  lh94.) 

Dedicntion  of  footway  over  bridge  to  public  ufc — Prescription — A  railway 
company  in  1854  constructed  a  bridge  ovtr  a  creek  divldlns  a  town,  and 
built  a  footway  under  the  bridge  and  attach*  d  to  it,  for  which  the  company 
had  no  use.  and  which  was  used  by  the  ])ulilic.  Approaches  to  this  footway 
were  made  jointly  by  the  railroad  and  the  city.  Tlie  railroad  has  twice  en- 
larged and  renewed  this  footway.  The  city  exercised  such  a  qualifled  con- 
trol over  it  as  was  consistent  with  its  ownership  by  the  railroad  and  put  fras 
lights  on  it  and  ordered  the  railrojid  to  repair  Ir.  In  1889  the  old  bridge  wan- 
taken  away  and  a  new  on«  erected,  on  which  no  footway  was  constructed. 
In  this  action  by  the  city  to  compel  the  railroad  to  restore  the  footway, 
Held- 

First.  A  dedicntion  of  the  way  to  the  use  of  the  public  must  be  presumed 
from  the  nature  of  the  lon^  runitiiuied  use  of  it  by  the  public,  and  the  right 
to  the  use  has  now  become  absolute  by  presi-riptinn. 

Seroml.  Since  the  old  bridge  and  way  was  taken  away  by  the  voluntary 
Ro.t  of  this  railway,  and  damages  would  be  an  iuadeijuate  remedy  for  th» 
deprivation  of  its  use.  the  chancellor  has  the  authority  to  order  a  restora- 
tion of  the  footway,  whinh  ho  did. 

(j.  C.  Lock  hart  for  appellant. 

J.  II.  Rrent  for  appellee. 

Appeal  from  Bonrlxni  Circuit  Court. 

Opinion  of  the  Ci)urt  by  Judge  Hazelrigg. 
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Adopting  the  chancellor's  statement  of  the  facts,  we  And   that 

the  Kentucky  Central    Railway  Company  owns  and   operates   a 

line  of  railroad  which,  at  Paris,  crosses   the  Houston  Creek,  and 

by  this  creek  the  city  of  Paris  is  divided.  The  railroad  was  con- 
structed in  1854  or  1855,  and  about  that  time  a  bridge  was  made 
over  the  creek  by  the  railroad  company. 

But  few  citizens  then  resided  on  the  north  side  of  the  creek,  by 
far  the  larger  part  of  the  town  being  on  the  South  Side.  When 
the  bridge  was  built,  a  footway  was  made  under  and  attached  to 
it.  It  is  not  shown  why  this  footway  was  !)uilt,  or  rather  no  use 
for  it  by  the  company  is  shown.  The  public  used  it  from  the 
start,  and  that  use  has  increased  with  the  growth  of  the  city* 
There  were  many  desirable  building  sitos  on  the  north  side,  and 
now  a  large  part  of  that  side  is  built  up  with  attractive  homes. 
A  deprivation  of  the  right  to  use  the  footway  will  seriously  affect 
the  public,  and  particularly  those  citizens  residing  on  the  north 
side.  The  approaches  to  either  end  of  the  bridge  were  so  made 
that  persons  might  pass  witli  facility  from  Main  street  in  South 
Paris  on  to  the  footway,  and  crossing  over  reach  an  avenue  now 
known  as  Mt.  Airy,  but  then  an  open,  unimproved  street  or  lane. 

The  Lexington  &  Covington  Kailroad  Company  built  the  foot- 
way and  that  company  and  the  city  of  Paris  made  the  approaches 
there  t6. 

Some  time  in  the  60's  the  railroad  company  substituted  for  this 
passway  another — safer,  more  substantial  and  more  adequate  to 
the  incrt.asing  uses  thereof.  And  again  in  1871  or  1872  for  that 
way  the  Kentucky  Central  Railway  Company,  the  appellant, 
substituted  another  superior  to  either  of  the  others.  In  about 
September,  1889,  the  appellant  tore  down  the  old  bridge  and 
erected  a  new  one  in  its  stead,  leaving  off  and  declining  to  re- 
build the  foot  passway  in  question.  This  action  was  then  brought 
by  the  city  to  compel  the  rebuilding  of  the  passway,  or,  if  such 
relief  could  not  be  granted,  then  for  judgment  for  the  sum  of 
15,000  to  be  used  in  building  a  way  in  place  of  the  one  taken 
down. 

The  judgment  of  the  court  required  the  restoration  of  the  foot- 
bridge or  passway,  and  the  railway  company  has  appealed.  It 
seems  to  us,  upon  the  state  of  ease  presented,  tliat  there  is  more 
difficulty  in  the  ascertainment  of  the  remedy  to  l)e  applied  to 
right  the  wrong  complained  of  than  in  determining  the  right  to 
exist. 

It  can  not  be  doubted  tliat  the  owners  of  the  bridge  provided 
the  passway  solely  for  the  public  and  intended  a  dedication 
thereof  to  the  public  use.  Had  these  owners  needed  the  way  the 
use  by  otiiers  in  passing  over  it  might  be  liold  to  have  been 
merely  permissive.  The  use  of  the  way  by  the  public  and  the 
control  of  it  by  the  city,  indicate  an  acceptance  as  complete  as 
was  compatible  with  the  rights  of  the  owners.  The  city  might 
not  enter  on  the  bridge  and  repair  the  way,  but  it  did  light  it  up 
with  gas,  and  by  its  officers  cause  the  railroad  company  to  make 
repairs,  and  aid  in  constructing  the  approaches.  In  a  qualified 
way  it  had  tlie  oversight  of  it  and  did  as  much  toward  accepting 
the' donation  or  dedication  as  it  could  do.  It  could  not  use  it  or 
control  it  in  such  manner  as  to  interfere  with  the  conipany's  ab- 
solute dominion  over  the  structure,  hut  for  sucli  purj)oses  as  were 
consistent  with  the  intendment  of  the  dedication,  it  did  use  and 
control  the  way,  and  we  think  for  such  length  of  tin^e  as  to  con- 
clude the  owners  and  constitute  a  right  by  prescription. 

But  while  such  right  in  or  over  an  artificial  way  may  he  thus 
acquired,  it  is  contended  that  when  the  structure  falWs  from  de- 
cay or  is  necessarily  removed,  a  restoration  can  not  be  directed,. 
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"This  may  be  admitted.  The  law  of  speoifle  performance  may  not 
be  so  applied,  but  when  the  deliberate  agency  of  the  owner, 
unaffected  by  the  conditions  mentioned,  is  the  destroying  power, 
are  the  courts  powerless  to  afford  redress?  It  can  not  be  con- 
tended for  a  moment  that  a  judgmentfor  pecuniary  compensation 
would  have  been  appropriate  or  practicable.  What  is  to  be  the 
measure  of  the  compensatory  damages?  Manifestly  the  right  to 
use  the  passway  as  it  was  and  where  it  was  is  the  peculiar  ele- 
ment of  value.  The  city  does  not  own  the  structure,  nor  does  the 
public,  whose  representative  the  city  is,  hence  it  may  not  go  on 
the  bridge  t(»  rebuild  the  footway.  It  seems  to  us,  therefore, 
that  the  chancellor  applied  the  only  appropriate  remedy  when 
he  directed  the  restoration.  The  doctrine  that  the  exercise  of 
this  discretionary  power  on  the  part  of  the  chancellor  is  within 
the  recognized  rules  of  equity  is  supported  by  abundant  au- 
thority. (Wait's  Actions  and  Defenses,  volumes,  page  765;  Fry 
on  Specific  Performance  of  Contracts,  sections  85,  61,  52  and  54, 
and  notes  to  section  40;  Story's  Equity  Jurisprudence,  section 
^728;  Waterman  on  Specific  Performance,  section  28;  and  L.  A  N. 
R.  R.  Co.  V.  Zaring,  9  Ky.  Law  Rep.,  107.) 
Wherefore  the  judgment  is  afllrmed. 


CITY  OF  PINEVILLE  v.  CREECH. 
rFiled  June  14,  1894— Not  to  be  reported.) 

TazatioD— EzteDsion  of  boundary  of  town— A  oity  extended  Its  boundary 
•^o  as  to  include  a  village  one  and  one-quarter  miles  distant  from  it,  situated 
-on  the  opposite  side  of  Cumberland  river  from  it;  and  with  a  mountain  1,900 
feet  high  and  much  wild,  uncultivated  land  Interveninir  between  the  two. 
The  village  has  no  improved  streets,  and  -the  only  road  from  the  village  to 
the  town  is  over  a  dirt  road  and  a  brldfee  erected  by  the  county  in  which  both 
are  located.  Held— The  property  in  the  village  derives  no  beneflt  whatever 
from  the  city,  such  as  will  authorize  the  imposition  of  the  burden  of  muni- 
-cipal  taxes  upon  it.  The  extenaion  of  boundary  was  clearly  for  purposes  of 
Increasing  the  city  revenue  only  and  an  unauthorized  atmse  of  .the  power  of 
taxation. 

D.  B.  Logan  for  appellant. 

Wm.  H.  Holt  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  the  year  1891,  the  authorities  of  the  city  of  Pineville  levied 
<a  tax  of  50  cents  on  each  $100  worth  of  property  within  its  corpo- 
rate boundary,  and  also  a  tax  to  pay  a  bonded  d«bt  for  the  con- 
struction of  streets.  The  regularity  of  the  tax  is  not  questioned, 
or  the  right  of  the  city  to  enforce  it  as  against  those  who  are 
within  the  corporate  limits  and  leceive  benefits  from  the  corpo- 
ration. The  appellee  in  this  case,  beino;  within  the  corporate 
boundary,  is  resisting  the  payment  of  the  tax  on  the  ground  that 
he  receives  no  benefits  from  the  corporation  to  a  greater  extent 
at  least  tlian  those  who  live  within  the  county  in  which  the  oity 
of  Pineville  is  located. 

This  appellee  resided  in  a  small  town  called  Wasiota,  in  which 
there  is  a  hotel,  telegraph  ofilce,  postotfice,  an  express  office, 
and  perhaps  a  store.     His  property  consists  of  a  small  dwelling. 
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There  is  do  street  in  the  town  unless  the  narrow  dirt  road  pass- 
ing: throagh  it  could  be  called  one. 

The  little  town  is  on  the  L.  &  N.  railroad  and  near  the  Cum- 
berland river.  It  is  about  one  and  one-fourth  miles  from  the  city 
of  Pineville,  that  city  being  on  one  side  of  the  river  and  Wasiota 
on  the  other.  Between  the  two  places  rises  Pine  Mountain, 
about  1,200  feet  high.  In  order  to  reach  the  city  the  inhabitants 
of  Wasiota  travel  over  a  dirt  road  to  the  river,  then  cross  the 
bridge  built  by  the  county,  and  when  over  the  bridge  travel  the 
dirt  road  to  the  city.  This  road  is  kept  in  order  by  the  county, 
and  no  improvement  made  upon  it  by  the  city  of  Pineville  sines 
it  was  taken  into  the  corporate  limits  bv  legislative  authority. 
There  seems  to  have  been  included  within  the  extended  bounds 
ary  many  acres  of  wild,  uncultivated  land,  and  it  could  never 
have  been  contemplated  that  all  this  territory,  includins:  Wasi-^ 
Ota,  should  bear  a  part  of  the  burden  for  municipal  improve^ 
ments  within  the  city  of  Pineville.  It  derives  no  benefit  from 
the  streets,  its  electric  lights,  its  convenience  to  places  of  public 
worship,  and,  in  fact,  derives  no  benefits  such  as  would  justify 
taxation  required  for  city  purposes.  The  extension  may  be  nec-^ 
essary  for  the  exercise  of  the  police  power  of  the  city,  but  noth- 
ing more,  and  to  hold  this  property  liable  for  the  tax  imposed, 
would  be  to  sanction  the  imposiMon  of  a  burden,  from  which  the 
owner  of  the  property  can  receive  no  compensation  whatever. 
It  is  an  extpnsion  of  boundary  merely  for  purposes  of  revenue, 
with  no  benefit  resulting  to  the  party  taxed  from  the  city  govern- 
ment. 

This  is  clearly  an  abuse  of  the  taxing  power,  and  the  fact  the 
appellee  purchased  this  property  after  the  extension  of  the  city 
boundary,  and  with  a  knowledge  of  that  fact  does  not  atTect  the 
question.  The  cases  of  Cheany  v.  Hoover,  9  B.  M.,  345;  City  of 
Covington  v.  Southgate,  15  B.  Af.,  491,  settle  the  question  raised^ 

The  Judgment  enjoining  the  collection  of  the  tax  is  affirmed. 


WHITTAKER  v.  COMMONWEALTH. 
(Filed  June  14,  1894.) 

A  father  may  be  oonvioted  of  incest  upon  the  uncorroborated  testimony  of 
big  dauffbter  alone.  The  daughter  is  not  in  such  case,  in  any  sense,  the 
accomplioe  of  the  father. 

Guffy  A  Ringo  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  was  indicted,  tiied  and  convicted  for  the  crime 
of  incest. 

He  denied  his  guilt  and  his  conviction  was  secured  on  the  tes- 
timony alone  of  his  minor  daughter,  the  alleged  victim  of  his 
lust.  There  was  no  testimony  in  corroboration  of  the  daughter. 
and  for  this  reason  it  is  insisted  that  the  jury  should  have  been 
told  to  acquit. 

They  were  in  effect  told  that  they  might  infer  the  consent  of 
the  daughter  to  the  carnal  knowledge  of  the  father  from  it  long 
continuance  without   complaint  from    her,  and  that  if   there  was 
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8iich  consent,  then  the  daughter  was  an  accomplice  and  they 
could  not  convict  on  her  testimony  alone,  unless  they  believed 
such  connection  or  carnal  knowledge  was  had  by  the  undue  in- 
fluence of  the  accused. 

This  instruction  was  more  favorable  to  the  appellant  than  he 
was  entitled  to.  There  could  be  no  such  consent  as  to  affect  in 
any  way  the  guilt  of  tlie  accused.  The  crime  was  committed 
against  the  daughter,  bhe  was  not  the  accomplice  but  the  vic- 
tim of  her  father.  If  another  had  aided  the  father  in  the  accom- 
plishment of  his  purpose,  he  would  have  been  an  accomplice,  but 
not  so  with  the  daugliter.  Siie  might  have  committed  a  crime 
also;  indeed  did  commit  one  unless  she  is  guilty  of  perjury,  but 
it  was  not  the  same  crime  that  the  father  committed.  Their 
crimes  are  separable  under  the  statute. 

Judgment  affirmed. 


CITY  COUNCIL  OF  RICHMOND  v.  POWELL. 

r Filed  June  14,  1894~Not  to  be  reported.) 

A  city  can  not  become  indebted  for  school  purposes  in  an  amount  exceed- 
Inpr  Its  income  or  revenue  for  one  year  without  the  assent  of  two-thirds  of 
the  voters  thereof,  voting;  at  an  election  held  for  that  purpose,  section  157  of 
the  Constitution  forbidding  the  incurring  of  such  Indebtedness  by  a  city  in 
any  manner  "or  for  any  purpose"  without  suoh  assent  of  two  thirds  of  the 
voters,  applying  as  well  to  indbtedness  for  school  purposes  as  to  other  muni- 
oipal  indebtedness. 

P.  H.  Sullivan  and  C.  H.  Breck  for  appellant. 

C.  S.  Powell  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  board  of  education  of  the  city  of  Richmond  and  the  city 
coucil  leaser!  a  lot  of  ground  for  the  purpose  of  erecting  a  public 
fich(»ol  building  upon  it  at  a  cost  of  about  $22,00().  The  mode  of 
payment  contemplated  is  in  city  l)ouds,  payable  in  twenty  years, 
but  redeemable  in  five  years,  the  interest  to  be  paid  annually, 
and  a  tax  of  thirteen  cents  levied  for  that  purpose  and  to  create 
a  sinking  fund  with  which  to  pay  the  principal. 

The  prcoeeding  on  the  part  of  the  board  of  education  and  the 
council  is  authorized  by  an  act  of  the  General  Assembly  for  the 
government  of  cities  and  towns  of  the  fourth  class,  found  in  acts 
of  1H91-92-9B.  The  levy  for  any  one  year  for  niaintaining  schools, 
constructing  buildings,  etc..  is  limited,  or  can  not  exceed  fifty 
cents  on  each  one  hundred  dollars  of  value  of  taxable  property, 
etc. 

After  the  ground  had  been  leased  and  a  contract  entered  into 
for  the  erection  of  the  building,  the  appellee,  a  taxpayer,  is  in- 
sisting that  no  such  debt  can  be  created  by  the  council  witliout 
a  submission  of  the  question  to  the  popular  vote,  as  required  by 
section  157  of  the  Constitution,  and  the  court  below  so  held  io 
which  conclusion  we  concur. 

That  section  provides  that  "the  tax  rate  of  cities  towns,  coun- 
ties, taxing  districts  and  other  municipalities,  for  other  than 
school  purposes,  shall  not  at  any  time  exceed  the  following 
rates,''  etc.,  restricting  the  burden  to  be  imposed  for   towns  and 
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cities  having  less  than  ten  thousand  population  to  Reventy-flve 
centj  on  the  hundred  dollars,  with  this  further  provision:  "No 
county,  city,  town,  taxing  district  or  otiier  municipality  shall  be 
authorized  or  permitted  to  become  inilobted,  in  any  manner  or 
for  any  purpose,  to  an  amount  exceeding,  in  any  year,  the  in- 
come and  revenue  provided  for  such  year,  without  the  assent  of 
two-thirds  of  the  voters  thereof,  voting  at  an  election  to  be  held 
for  that  purpose,  and  any  indebtedness  contracted  in  violation  of 
this  section  shall  be  void.  Nor  shall  such  contract  be  enforcible 
by  tlie  person  with  whom  made,  nor  shall  such  municipality 
ever  be  authorized  to  assume  the  same/' 

The  contention  by  the  appellants  is  that  this  section  of  the 
Constitution  applies  alone  to  an  indebtedness  for  strictly  munici- 
pal purposes,  and  the  qualification  *'for  other  than  school  pur- 
poses'' left  the  matter  of  taxation  alone  to  the  Legislature,  when 

the  means  to  be  raised  are  to  be  applied  solelj'  to  the  purposes  of 
education  under  our  common  school  system. 

If  this  construction  is  given  ti)e  Constitution,  then  we  find  un- 
limited power  in  the  Legislature  on  this  subject,  and  the  city 
council,  when  for  school  purposes,  may  be  vested  with  the 
power  to  impose  any  burden,  by  way  of  taxation  or  indebtedness, 
that  in  its  discretion  may  be  deemed  necessary  for  maintaining 
schools  and  erecting  buildings  for  that  purpose. 

While  it  is  made  the  duty  of  the  board  of  education  and  the 
council  to  provide  suitable  school  buildings,  they  must  regard 
the  constitutional  limit  placed  upon  their  action  in  creating  a 
municipal  in  debtedness  Tor  that  purpose,  and  the  section  of  the 
Constitution  quoted  in  express  terms  prohibits  the  creation  of  a 
municipal  indebtedness,  "in  any  manner  or  for  any  purpose,  to 
an  amount  exceeding,  in  any  year,  the  income  and' revenue  pro- 
vided for  such  year,  without  first  obtaining  the  assent  of  two- 
thirds  of  the  voters  of  the  municipality. '' 

The  qualification  other  than  lor  school  purposes  was  inserted 
to  leave  that  question  to  legislative  control;  but  when  the  city 
council  proposes,  in  any  manner  or  for  any  purpose,  to  create  an 
indebtedness  exceeding  the  income  or  revenue  tor  the  year,  the 
wish  of  the  voters  must  be  consulted  and  their  assent  obtained 
before  the  obligation  is  created. 

Schools  must  be  maintained  and  school  buildings  erected,  and 
it  is  the  duty  of  those  authorized  by  law  to  see  that  the  provis- 
ions of  the  school  law  in  this  resp  jct  are  carried  out  and  to  first 
acquire  the  assent  of  the  voter  is  one  of  the  means  lequired  to 
enable  those  to  whom  this  duty  Is  confided  to  maintain  schools, 
when  the  indebtedness  about  to  be  created  exceeds  the  sum  the 
council  would  have  the  right  to  appropriate  without  regard  to  the 
voice  of  the  people;  nor  does  the  fact  that  the  interest  on  this  in- 
debtedness and  the  amount  going  to  the  sinking  fund  for  the  li- 
quidation of  the  principal  is  within  the  income  or  revenue  for 
each  year  affect  the  question. 

It  is  an  indebtedness  assumed,  although  payable  in  install- 
ments, that  exceeds  the  income,  and  is  prohibited  in  express 
terms  by  the  Constitution.  If  an  indebtedness  can  be  created 
for  $22,000,  payable  In  twenty  years,  an  indebtedness  for  half  a 
million  would  be  justified  if  this  provision  of  the  Constitution  is 
construed  as  contended  for  by  appellant. 

The  very  purposes  of  the  Constitution  would  be  disregarded 
with  suob  a  construction,  and  heavy  burdens  placed  upon  the 
property  within  the  municipalities  that  caused  much  complaint 


176        SHELBYVILLE,  &0.  V.  SHELBYVILLE  W.  ft  L.  00. 

prior  to  the  adoption  of  the  present  Constitution,   and  to   remove 
the  mischief  the  section  in  question  was  adopted. 

The  judgment  below  is  affirmed.     (Beard  v.  City  of  Hopkins- 
ville,  15  Ky.  Law  Rep.  756. ) 


CITY  OF   SHELBYVILLE,   Ac.  v.   SHELBYVILLE    WATER 

AND  LIGHT  CO. 

(Filed  June  14,  1894— Not  to  be  reported.) 

1.  Cod  Rti  till  tonal  limitation  upon  municipal  indebtednesB— The  indebted- 
ness to  be  incurred  by  a  city  of  the  fourth  class,  ezceediait  its  looome  and 
revenue  for  one  year,  was  approved  by  two  thirds  of  the  voters  thereof  at  au 
election  held  for  that  purpose,  and  the  tax  rate  that  will  be  Imposed  to  pay 
said  indebtedness  and  all  other  municipal  expenses  will  only  slightly  exceed  96 
cents  on  the  $100.  Held— The  indebtedness  Is  authorized  under  section  167 
of  the  Constitution. 

3.  Same— The  value  of  the  taxable  property  of  the  city  is  $1,860,964,  and 
the  indebtedness  incurred  is  160,760  (less  than  6  per  centum  of  the  value  of 
the  property);  therefore,  seotlon  168  of  the  Constitution  does  not  forbid  th« 
incurring  of  such  Indebtedness. 

P.  J.  Foree  and  E.  B.  Beard  for  appellants. 

L.  C.  Willis  and  J.  C.  Beckham  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  is  a  city  of  the  fourth  class,  and  at  the  time  of 
the  contract  with  the  appellee  was  not  indebted  in  any  sum.  By 
that  contract  an  indebtedness  to  the  extent  of  some  $60,750  for 
water  supply  was  created,  payable  in  thirteen  and  one-half  years 
at  the  rate  of  $4,500  per  year. 

This  was  in  exc5ess  of  the  income  and  revenue  provided  for  any 
given  year,  but  the  obligation  was  not  incurred  or  contract  en- 
tered into  until  the  assent  of  two-thirds  of  the  voters  of  the  city 
had  been  re^rularly  obtained  at  an  election  held  for  that  purpose. 

The  tax  rate  permissible  under  section  157  of  the  Constitution 
is  75  cents  on  the  $100.  The  present  rate  in  the  city  in  question 
is  25  cents  on  the  $100,  and  this  rate  need  be  increased  but 
slightly  in  order  to  meet  the  payments  as  they  fall  due  under 
the  contract,  or,  for  that  matter,  if  the  occasion  demands  it,  to 
meet  the  interest  on  the  debt  and  provide  a  sinking  fund  for  the 
payment  of  the  principal. 

The  conditions,  therefore,  imposed  on  municipalities  in  these 
respects  under  section  157  and  159  of  the  Constitution  seem  to  be 
fully  met.  Under  section  16H,  of  that  instrument,  the  aggregate 
indebtedness  of  the  city  can  not  exceed  5  per  centum  on  the 
value  of  the  taxable  property  therein,  and  we  find  the  value  of 
the  taxable  property  in  this  city  to  have  been  $1,350,954  at  the 
assessment  next  before  the  last  one  previous  to  the  incurring  of 
the  indebtedness  in  question.  So  that  the  contract  does  not 
create  an  indebtedness  in  excess  of  the  limitation  imposed  by 
section  15H  of  the  Constitution. 

The  incorporation  of  the  api)ellee  appears  to  have  been  regular, 
and  the  steps  leading  up  to  the  contract  and  the  terms  of  same 
appear  to  be  fully  authorized. 

The  judgment  of  the  lower  court  to  that  effect  is  affirmed. 
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EVANS'  ADM'R  v.  PAGE'S  EX'TX,  Ac. 
(Filed  May  26,  1894— Not  to  be  reported.) 

LleDs— CoDBideratioD— A  husband's  'will  gave  all  bis  estate  absolutely  to 
bis  wife,  who  was  appointed  ezeoutrlx,  and  directed  her  to  pay  all  of  tes- 
tEitor*8  debts,  power  of  sale  of  all  the  estate  being  given  her  for  that  pur- 
pose. The  will  farther  directed  her  to  continue  a  partnership  business  of 
testator  with  his  son  in-law.  This  the  widow  did,  and  to  pay  debts  of  such 
firm  she  made  an  absolute  conveyance  of  certain  realty  belonging  to  the  tes- 
tator to  M.  By  an  unrecorded  writing  M.  agreed  to  give  the  wife  the  tien- 
eflt  of  any  profit  he  made  out  of  the  I'ealty,  when  it  was  sold,  above  what  he 
had  |>aid  for  It.  The  wife  finally  abandoned  all  hope  of  redeeming  such 
land,  and  abandoned  all  claim  to  any  inteiest  in  it.  Then  M.  sold  and  con- 
veyed the  land  to  the  wife  of  the  son  in-law  of  testator.  In  an  action  by 
testator^s  creditors  assailing  this  conveyance  as  fraudule*jt,  Held— 

First.  Under  the  will  the  wife  had  authority  to  sell  testator's  land  to  pay 
bis  debts. 

Second.  The  wife  of  the  son-in-law,  being  a  feme  sole,  possessed  means  to 
pay  M.  for  the  laud,  which  she  did,  and  the  conveyance  was  a  bona  fide  one 
tor  an  adequate,  valuable  consideration. 

Third.  The  vendee  from  M.  is  entitled  to  a  superior  lien  on  the  property 
for  what  she  paid  for  it,  and  for  all  improvements  put  upon  it  by  her. 

E.  F.  Trabue  and  B.  F.  Buclcner  for  appellant. 

Walter  Evans  and  Lewis  MoQuown  fcir  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

John  H.  Page,  a  Louisville  tobacco  warehouseman  of  reputed 
wealth,  died  in  May,  1878.  By  his  will  he  gave  to  his  wife» 
Elizabeth,  the  whole  of  his  estate,  both  real  and  personal,  to 
have  and  hold  absolutely,  but  requested  and  directed  her  in  a 
succeeding  clause  to  pay  out  of  the  estate  all  just  debts.  He  re- 
quested   her  to  sell    the    Louisville   property  first,  if   it   became 

necessary  to  sell  any  of  his  real  estate  to  pay  debts,  but  empow- 
ered her  to  sell  and  convey  any  of  it.  He  requested  and  advised 
her  to  continue  the  operation  of  the  Farmers  Tobacco  Ware- 
house in  Louisville  until  the  1st  of  November,  1878,  in  order  to 
realize  as  much  as  possible  out  of  the  warehouse  assets  to  meet 
the  liabilities  of  that  business.  He  nominated  his  wife  as  exec- 
utrix and  requested  the  court  to  permit  her  to  qualify  without 
bond.  The  business  .partner  of  the  testator  had  been  his  son-in- 
law,  H.  C.  Pulliam,  and  he  and  Mrs.  Page  continued  the  busi- 
ness, not  only  until  November,  as  provided  by  the  will,  but 
until  in  1881,  when  Pulliam  made  an  assignment  for  the  benefit 
of  creditors. 

The  proof  conduces  to  show  that  the  new  firm  made  money,. 
but  owing  to  the  heavy  indebtedness  of  the  old  concern  of  Pago 
Company  the  assignment  was  unavoidable.  In  order  to  raise 
money  with  which  to  keep  up  the  struggle  and  pay  or  renew  the 
paper  of  the  old  company  Mrs.  Page,  as  executrix,  and  in  her 
own  right,  on  the  6th  of  January,  1879,  sold  and  conveyed  to  H. 
C.  Murrell  the  testator^s  real  estate  in  Louisville,  consisting  of 
three  pieces,  for  the  recited  consideration  of  $15,100,  of  which 
$3,000  was  paid  cash,  and  for  the  balance  Murrell  executed  his 
three  notes  for  $4,000  each,  due  in  six,  twelve  and  eighteen 
months,  with  interest  from  date.  It  appears  that  in  a  former 
effort  to  raise  money  on  this   property  Mrs.  Page    had    conveyed 

vol.  16—12 
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it  to  PuUiam,  but  she  had  been  unable  to  use  tlie  notes,  and  that 
arrangement  was  abandoned.  But  by  reason  of  that  conveyance 
Pulliam  and  wife  joined  in  the  conveyance  to  Murrell.  This 
conveyance  was  absolute  on  its  face,  and  was  put  to  record;  but 
a  few  days  thereafter  a  writing,  signed  by  all  the  parties  to  the 
•deed,  was  executed,  to  the  effect  that  as  Murrell  was  making  the 
arrangement  for  the  benefit  of  Mrs.  Page  and  H.  C.  Pulliam,  and 
in  compliance  with  the  will  of  the  late  J.  H.  Page,  the  property 
was  to  be  sold  and  any  benefit  derived  therefrom  after  pacing 
the  notes  executed  therefor  was  to  f]:o  to  Mrs.  Page  or  such  per- 
son as  she  might  direct. 

This  writing  provided  that  "the  object  and  aim  of  said  trans- 
action is  to  enable  E.  J.  Page  Ji.nd  H.  C.  PuUiain  to  carry  on, 
settle  and  adjust  the  business  belonging  to  the  estate  of  John  H. 
Page,  and  also  the  business  in  the  name  of  John  H.  Paj;e,  & 
Co.,"  etc. 

It  afterwards  appeared  that  these  notes  were  on  such  long 
time  that  they  could  not  be  used  advantageously,  and  were  can- 
celled, bankable  paper  being  executed  by  Murrell  in  their  stead. 
Renewals  of  this  paper,  were  made  from  "time  to  time,  and  finally 
Murrell  paid  them  '^ff.  Later  on  Mrs.  Page  abandoned  all  hope 
of  redeeming  the  property  and  with  her  knowledge  Murrell  sold 
and  conveyed,  in  June,  1881,  one  of  tlie  i)arcel8  to  Mary  Page 
Pulliam,  wife  of  H.  C.  Pulliam;  and  daughter  of  John  H.  Page, 
for  the  sum  of  $7,000,  and  in  August,  1882,  he  sold  and  conveyed 
to  her  another  parcel  for  the  sum  of  $1,300.  The  other  parcel  he 
sold  to  E.  H.  Brown  for  $8,000. 

These  transactions,  especially  the  ones  by  which  Mrs. Pulliam 
turns  up  as  the  owner  of  two  valuable  parcels  of  property,  lately 
belonging  to  the  estate  of  her  father,  while  the  debts  of  the 
estate  remain  unpaid,  had  a  suspicious  appearance  to  some  of 
the  creditors,  and  in  an  action  to  settle  J.  H.  Page's  estate  the 
appellants,  Evans  and  others,  creditors  of  that  estate,  came  in 
by  answers  and  cross  petitions  against  Mrs.  Pulliam,  Murrell  and 
Brown,  tliough  as  to  the  last  named  the  case  is  not  pressed, 
seeking  to  subject  the  parcels  of  land  indicated  to  the  payment 
of  their  debts. 

The  chancellor  held  that  the  conveyance  to  Murrell  was  exe- 
cuted to  indemnify  him  for  going  on  the  paper  of  the  executrix 
to  enable  her  to  pay  the  debts  of  the  old  firm  of  Page  &  Co.;  that 
Mrs.  Pulliam  had  the  means  with  which  to  reimburse  Munell, 
and  in  good  faith  paid  him  the  sums  named  in  the  deedi  to 
her,  and  whether  she  had  a  perfect  title  or  not  under  Murrell's 
ileeds  she  had  a  superior  equitable  lien  on  the  property  for  the 
sums  paid  by  her  to  Murrell  as  for  the  value  of  the  improvements 
made  by  her  thereon,  and  in  this  conclusion  we  concur;  that 
Mrs.  Pulliam,  after  she  became  authorized  to  trade  as  a  feme 
sole,  1879  accumulated,  even  from  the  beignning  of  her  business 
as  purchasing  agent,  milliner,  etc.,  an  immense  profit,  is  over- 
whelmingly shown  by  the  proof  of  the  merchants  with  whom  she 
dealt. 

Without  regarding  her  own  testimony,  that  of  those  who  fur- 
nished her  supplies  for  her  patrons  and  understood  the  extent  of 
her  business  prove  her  profits  to  have  been  several  thousand  dol- 
lars per  year. 

Tn  1884-'85,  when  her  health  gave  way,  she  was  making  from 
18,000  to  $10,000  per  year.  We  agree  with  the  chancellor  that  she 
paid  Murrell  the  purchase  money  called  for  in  his  deeds  to  her 
out  of  her  own  separate  funds.  There  is  no  evidence  of  fraud  or 
bad  faith  on  her  part  or  that  of  Murrell,  and  in  view  of  the  fact 
that  Mrs.  Page  had  clealry  abandoned  the  intention  and  dis- 
claimed the  right  to  redeem    the  property,  she   might  well  insist 
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that  her  purchase  from  Murrell  vested  her  with  the  legal  title 
rather  than  ^ave  her  a  mere  lien  od  it  for  her  outlay;  but  as  she 
fnu8t  be  held  to  have  had  knowledge  of  the  original  intention  to 
permit  a  redemption  of  the  property,  we  are  not  disposed  to  dis- 
turb the  judgment  putting  her  in  MurrelPK  place  and  allowing 
faer  such  lien  as  he  had. 

That  Mrs.  Page  had  the  right  to  sell  the  property  is  clear,  and 
Bhe  might  do  so  either  in  her  executorial  or  individual  capacity. 
TThe  creditors  were  to  be  paid  by  her  and  tlie  purchaser  was  not 
bound  to  see  to  tho  application  of  the  purchase  monej',  although 
the  lower  court  found,  as  a  matter  of  fact,  that  the  money  was 
applied  to  the  payment  of  the  debts  of  the  old  firm  of  Page  &  Co. 

She  did  sell  it,  and  by  a  conveyance  of  record,  absolute  in  its 
terms,  put  the  title  in  Murrell. 

It  is  true  she  secured  the  right  to  redeem  it  by  a  private  writ- 
in^r,  but  this  was  abandoned  when  th'^  looked-for  better  times 
xiid  not  come  to  the  business.  When  Mrs.  Pulliam  bought  the 
property,  the  record  showing  absolute  title  in  Murrell,  showed, 
in  fact,  the  true  condition  of  affairs.  By  regarding  her  as  one 
who  had,  in  good  faith,  with  her  own  means,  relieved  the  prop- 
erty of  a  bona  fido  lien  to  Murrell  the  judgment  below  giving  her 
«  ifen  for  her  purchase  money  and  the  value  of  her  improvements 
Is  approved. 

Judgment  affirmed  both  on  the  oric:inal  and  cross  appeals. 


ERNST  V.  SHINKLE. 

(Filed  May  28,  18C4.) 

A  clause  In  a  will  prohibiting  the  deviseeB  from  ever  selling  the  lands  de- 
vised to  them  i.s  void,  being  in  confliot  with  the  statute  prohibiting  the 
tsreatinn  of  a  perpetuity  in  real  estate;  and  the  devisees,  who  were  vested 
binder  the  will  with  a  fee  simple  title,  have  power  to  sell  and  convey  title  to 
the  e8taf4^  devised  in  spite  of  such  attempted  limitation  upon  their  power  of 
«liepat:on. 

Richard  P.  Ernst  for  appellant. 

J.  W.  Bryan  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Amos  Shinkle  died  in  the  city  of  Covington  in  the  year  1892, 
leaving  a  last  will  that  was  admitted  for  probate  and  is  now  in 
this  court  for  construction.  He  left  his  wife  and  one  son.  Brad- 
lord  Shinkle,  survive  him.  The  will,  or  that  part  of  it  for  con- 
fitruotin,  reads:  •*!  give,  devise  and  bequeath  unto  my  dear  and 
faithful  wife,  Sarah  Jane  Shinkle,  and  my  son,  Bradford  Shinkle, 
all  the  remainder  of  my  property,  of  whatsoever  kind,  in  equal 
parts  to  each  one,  to  share  and  share  alike  in  every  particular, 
except  that  the  home  house.  No.  165  East  Second  street,  Coving- 
ton, Ky.,  and  ail  the  household  furniture,  of  whatsoever  kind  be- 
longing to  A.  Shinkle,  shall  belong  to  my  wife  during  her  life- 
time; also  the  farm  in  the  country  called  'Center  farm;^  also  the 
-oarriage  and  pair  of  horses;  also  the  home  stable  and  greenhouse 
attached  to  the  home  dwelling  in  the  city  of  Covington,  Ky.,  at 
lft5  East  Second  street.  These  last  named  articles  and  real  estate 
are  to  belong  to  ray  wife,  and  at  her  death  it  shall  revert  to  mv 
lion,  Bradford  Shinkle,  and  his  heirs.  Bradford  Shinkle  shall 
be  permitted  to  live  in  the  home  dwelling  with  his  family  during 
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bis  lifetime  free  from  liouse    rent.     Taxes  on  the  liome  dwellinfCv 

as  well  as  other  taxes,  shall  he  paid  out  of  the  common  fund.     I 

further  declare  and  say  that  it  shall  not  be  lawful  to  sell  any  ol 

my  real  estate,  unless  it  be  the  home  dwelling,  when,  if  Bold« 
funds  shall  be  invested  in  other  real  estate,  which  shall  never  be- 
sold,  but  remain  for  a  perpetual  investment  of  the  estate  of  A. 
Shlnkle,  and  only  the  revenue  arising  therefrom    shall  be    used.. 

**I  furtlior  consent  that  if  it  should  be  thought  best  the  farm^ 
In  the  country  called  'Centf^r  farm'  may  be  sold  either  by  my 
wife,  or  if  sold  in  her  lifetime  it  may  be  sold  by  my  son,  but  thV 
proceeds  thereof  must  be  invested  in  real  estate  and  hc^ld  as. 
other  real  estate  is  held  in  this,  my  will,  not  to  ever  be  sold.. 
♦  *  *  I  hereby  appoint  my  wife,  Sarah  Jane  Shlnkle,  andj 
my  son,  Bradford  Shinkle,  my  executors,  without  security,  with, 
full  power  to  do  and  perform  any  and  all  thing's  that  I  could  do» 
if  I  was  living,  except  as  above  stated  (in  regard  to  selling  my 
real  estate.") 

The  testator  owned  a  lot  of  ground  having  no  connection  witb 
the  residence  proi>erty  on  Sceond  street  or  the  Center  farm  nor 
is  it  encumbered  in  any  manner  by  other  provisions  of  the  will, 
or  made  the  subject  of  a  specific  devise. 

This  lot  of  ground,  as  the  pleadings  will  show,  was  sold  by  the- 
devisees,  tiie  widow  and  Bradford  Shinkle,  to  John  P.  Ernst,  the- 
appellant,  aud  he  declines  to  accept  a  deed  from  them  on  the- 
ground  that  they  have  only  a  life  estate,  or  at  least  are  not 
vested  with  fee  simple  title. 

The  plain  purpose  of  the  testator  was  to  prevent  any  sale  of 
his  realty  foi  all  future  time,  and  also  to  vest  the  title  in  hia. 
devisees,  with  the  right  of  alienation  taken  from  them.  This, 
restraint  upon  alienation  is  not  made  a  condition  upon  which 
thev  may  accept  the  title,  but  a  vesting  of  the  fee  or  an  attempt 
to  do  so  in  such  a  way  as  to  prevent  any  sale  or  conveyance  of 
the  property,  and  in  this  manner  create  a  perpetuity.  What  prop- 
erty he  permits  to  be  sold  the  proceeds  he  requires  to  be  invested 
perpetually,  withholding  in  express  terms  all  power  of  disposi-- 
tion  by  his  devisees. 

While  this  devige  does  not  create  an  estate  tail  or  a  perpetuity^ 
as  defined  b^^  the  common  law,  still  the  provisions  of  the  will 
are  in  direct  conflict  with  our  statute  on  the  subject.  Section 
27 of  chapter  68,  General  Statutes,  provides:  "The  absolute  power- 
of  alienation  shall  not  be  suspended  by  any  limitation  or  condi- 
tion whatever  for  a  longer  period  than  during  the  continuance  of 
a  life  and  lives  in  being  at  the  creation  of  the  estate,  and  twenty- 
one  years  and  ten  months  thereafter.'' 

In  this  case  all  power  of  alienation  is  taken  from  the  devisee^- 
in  express  terms,  and  the  provision  of  the  will  by  which  aliena- 
tion of  the  estate  is  prohibited  must  be  held  void  and  of  no  effects. 
Nor  is  there  any  attempt  to  create  a  life  estate  except  as  to  the 
homestead  on  East  Second  street  and  the  farm  known  as  Center 
farm.  This  particular  reality  is  given  the  wife  for  life,  remain- 
der to  the  son  Bradford  and  his  heirs,  which  creates  a  vested  re- 
mainder in  fee  in  Bradford  as  to  this  estate;  and  as  to  all  the 
other  realty,  inlcuding  the  lot  in  question,  the  fee  simple  title  is 
in  the  devisees,  the  widow  and  the  son  Bradford. 

There  was  no  purpose  on  the  part  of  the  testator  to  create  a  life, 
estate  on  any  of  the  realty  except  as  to  the  homestead  and  the 
Center  farm,  and  the  fact  of  his  creating  a  life  estate  as  to  thia- 
particular  real  estate  in  the  widow,  remainder  to  his  son,  nega- 
tives the  idea  of  the  testators'  intention  to  create  a  less  estate 
than  a  fee  as  to  any  other  part  of  his  realty.  The  testator  doubts 
less  believed  he  could  pass  the  fee  restricting  the  devisees  in  the- 
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•power  of  alienation  so  as  to  create  an  estate  that  could  never  be 
^ispoHed  off  and  tbat  would  pass  by  descent  from  his  devisees  to 
those  who  would  inherit  from  them,  never  at  any  time  passing 
"by  conveyance  or  devise  by  those  who  took  or  held  the  realty 
tbroup;h  or  from  his  immediate  devisees. 

Such  was  his  plain  intent  to  be  gathered  from  his  will.  The 
^>nly  limitation  placed  by  the  testator  on  the  estate  devised  to  the 
appellees  is  that  inhibiting  its  alienation,  and  such  a  limitation 
l>eing  void,  the  appellant  must  accept  the  deed  tendered  him  and 
T)ay  the  purchase  money.  They  have  the  fee  simple  title.  The 
judgment  below,  according  with  thi«  view,  is  now  affirmed. 


R    BERTS,  Ac.  v.  LOUISVILLE  SCHOOL  BOARD. 
(Filed  May  31,  1894— Not  to  be  reported.) 

1.  The  school  board  of  a  district,  or  of  a  city  composing  a  district,  may  so 
-^haoge  the  school  btiilding  therein  as  to  require  white  children  to  attend  a 
fiohool  huildiiiff  previously  used  as  a  colored  Rchool,  and  the  colored  children 
^o  attend  the  school  building  theretofore  used  as  a  white  school. 

2.  The  rifcht  of  the  school  board  to  thus  exchange  the  white  and  colored 
school  building!!  Is  not  affected  in  any  degree  by  the  effect  such  an  ezobange 
may  have  upon  the  value  of  property  near  the  two  school  buildings. 

8.  The  act  of  January  31,  1878,  releasins  the  school  revenue  of  Louisville 
-of  the  burden  of  paying  money  into  the  sinking  fund  of  the  city  to  pay  cer- 
tain bonds,  and  permitting  the  school  board  to  establish  school  baildings  to 
provide  adequate  educational  facilities  for  colored  childien,  did  not  impress 
tipon  the  schools  thus  created  an  exclusive  use  or  trust  for  the  colored  ohll- 
<dTeD  alone.  The  school  board  still  retains  general  control  and  management 
'Of  euoh  schools  for  educational  purposes. 

Simrall  &  Bodley  for  appellants. 

Randolph  H.  Blain  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  chancery  division. 

OpinioD  of  the  court  by  Judge  Prj-or. 

The  Louisville  school  board'  having  tlie  management  and  con- 
trol of  the  schools  and  the  school  buildings  in  the  city  of  Louis- 
ville, that  city  being  a  school  district  in  the  territorial  division 
-of  the  State,  thought  proper  to  change  the  schools  so  as  to  have 
the  colored  children  attend  the  school  in  a  building  located  at 
Ninth  and  Magazine  streets  instead  of  the  school  in  which  they 
^ere  being  taught  in  a  building  at  Sixth  and  Kentucky  streets. 

They  are  both  school  buildings,  and  the  reason  for  making  the 
t^bange  by  the  board  is  that  the  building  at  Sixth  and  Kentucky 
streets  woud  be  more  convenient  to  the  white  children,  and  that 
at  Ninth  and  Magazine  streets  in  the  center  of  a  large  colored 
population.  The  question  made  is,  has  the  board  of  education 
the  power  to  make  tihs  change?  For  if  this  right  does  not  exist, 
the  convenience  or  inconvenience  resulting  to  the  pupils  or  pat- 
rons of  either  school,  if  the  change  is  made,  can  not  affect  this 
-question. 

It  is  evident  the  board  of  education,  under  our  general  system 
of  schools,  is  charged  with  the  supervision  of  the  education  of 
both  white  and  colored  pupils,  and  their  power  extends  to  pro- 
iriding  suitable  school  buildings,  with  competent  teachers,  the 
expenses  to  be  paid  out  of  the   common   fund.     We  know  of   do 
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Other  trust  connected  with  this  school  property  than  the  appHoa-- 
tion  of  its  use  to  the  education  of  the  children  of  the  State,  and 
when  diverted  to  some  other  use  the  trust  is  violated,  and  those- 
Interested  have  the  ri^ht  to  complain. 

The  school  building,  or  the  ground  upon  which  it  stands,  waa 
purchased  by  the  board  of  education  and  paid  for  out  of  funda 
appropriated  to  school  purposes,  and  an  ordinary  deed  made  to* 
the  board  in  April,  1873.  This  deed  is  like  all  other  deeds  mad« 
to  trustees  for  school  purpo6.es  under  and  )>y  virtue  of  our  com- 
mon school  laws.  There  is  nothing  in  the  conveyance  that 
creates  a  trust  for  the  colored  population,  excluding  the  whites, 
or  that  would  prevent  the  building  being  used  by  the  whites,  th© 

board  at  the  same  time  affording  like  facilities  for  educating  the 
colored  children  in  the  way  of  buildings,  etc.  There  is  no  at^ 
tempt  to  deprive  the  one  race  of  proper  school  buildings  for  the 
benefit  of  the  other.  The  building  in  which  the  colored  children 
are  to  be  removed  or  taught  is  equally  commodious  and  of  larger 
dimensions,  and  the  judgment  of  this  board  of  education  must 
control  unless  there  is  shown  a  manifest  purpose  to  abuse  the 
trust  confided  to  them. 

It  is  claimed  by  the  appellants  that  the  act  of  January  31,  1873, 
under  which  the  fund  was  obtained    to  purchase   the  building  or 
ground  at  Sixth  and  Kentucky  streets,  created  a  trust  for  the  ex- 
clusive use  of  colored  children. 

The  preamble  of  that  act  reads:  By  an  act  of  January  17,  1870, 
the  great  council  of  the  city  was  authorized  to  issue  and  deliver 
to  the  school  board  eighty-five  bonds  of  $1,000 each.  The  sinking 
fund  was  charged  with  them,  and  the  receiver  of  tax  required  to 
pay  out  of  school  revenues  sufficient  to  paj'  interest  and  princi* 
pal  at  maturity,  etc. 

"And  it  has  been  represented  that  if  the  school  revenues  are 
relieved  of  the  payment  to  the  sinking  fund  of  the  remaining 
sixty-four  bonds,  twenty-one  having  been  paid,  and  the  sums  thua 
relieved  appropriated  to  the  construction  of  these  school  houses 
for  colored  children  in  Louisville,  tlie  school  board  will  be  en- 
abled  to  provide  adequate  educational  facilities  for  the  colored 
children  of  said  city;  now,  therefore,  to  effectuate  these  ends,'* 
etc. 

This  school  revenue,  instead  of  going  to  the  sinking  fund,  waa 
permitted  to  be  used  by  the  board  for  the  construction  of  these 
schoolhouses  for  colored  children,  to  be  located  in  the  eastern 
portions  and  central  portions  of  the  city. 

•'The  schoolhouses  and  the  schools  to  be  established  and  ope- 
rated as  the  act  provides  therein  shall  be  under  the  control  and 
management  of  said  school  board." 

Under  our  school  system  there  are  separate  schools  for  colored 
and  white  children,  and  the  trustees  of  the  schools  are  required 
to  provide  facilities  for  educating  both  races,  and  the  money  to 
be  applied  for  that  purpose  is  taken  from  the  common  fund,  and 
that  fund  raised  by  taxation. 

There  is  no  distinction  or  rather  discrimination  in  favor  of  the 
one  class  over  the  other,  and  the  schools  only  required  to  be  sep- 
arate. The  effort  to  increase  the  faciliites  for  educating  the  col- 
ored race  was  in  its  inception  about  the  time  of  the  passage  of 
the  act  in  question,  and  its  purpose  was  to  give  to  the  board  of 
education  adequate  means  for  supplyinc:  such  school  buildings  as 
might  be  necessary  or  by  them  thought  to  be  necessary  for  that 
purpose.  Since  that  time  schools  and  school  buildings  in  which 
colored  children  are  taught   have  increased,  not  only  in  the  cit3^ 


KREMER  V.  BULL.  183 

of  Jjouisville,  but  throughout  the  State,  the  buildings  and  teach- 
ers paid  out  of  the  fund,  raised  by  genoral  taxation  for  school 
purposes. 

The  fund  with  which  this  building  was  purchased  or  con- 
structed was  a  part  of  the  school  revenues,  collected  from  white 
and  black,  and  it  could  not  have  been  designed  by  the  Legisla- 
tuure  to  take  this  much  of  the  shool  revenue  and  create  a  perpet- 
ual trust  in  the  three  buildings  for  the  education  of  the  colored 
children  in  Louisville,  but,  on  the  contrary,  the  act  provides  in 
express  terms  that  these  buildings  and  schools  are  to  be  estab- 
lished and  operated  under  the  control  and  management  of  the 
school  board.  Both  buildings  are  the  property  of  the  State,  pur- 
chased and  paid  for  from  a  fund  raised  by  general  tjixation  and 
dedicated  to  school  purposes.  The  taxpayers  of  (he  municipality, 
both  whitj  and  black,  contribute  to  discharge  this  burden,  and 
the  school  board  or  the  trustees,  acting  as  the  mere  agents  for 
the  State,  are  required  by  law  to  see  that  proper  facilities  are 
afforded  both  races  for  their  education. 

The  construction  given  the  act  of  January,  1878,  by  the  appel- 
lants is  not  warranted  by  its  language,  and  if  adopted  would  sub 
vert  the  whole  system  as  to  the  control  of  schools  and  school 
bulldint^s  by  the  trustees  designated  by  the  State  for  that  pur 
pose.  It  would  in  elTect  single  out  the  colored  population  in  the 
city  of  Louisville  to  the  exclusion  of  all  others  upon  which  ta 
donate  a  fund  of  $65,000  with  which  to  erect  buildings  that  could 
be  used  by  that  race  only,  and  when  the  fund  from  which  it  was 
raised  was  the  property  of  the  State,  to  be  used  by  both  white 
and  black  under  the  control  ot  trustees  selected  for  that  purpose. 
These  buildings  are  as  much  the  property  of  the  Sta«^e  or  its  crea- 
tion the  municipality  of  Louisville  as  the  school  buildings  in  any 
school  district  outside  the  city,  and  no  such  trust  as  is  contended 
for  by  the  appellant  was  placed  upon  them  by  the  act  under  con- 
sideration. 

The  effect  of  the  location  of  this  school  will  have  or  does  have 
upon  the  value  of  the  property  located  near  it  is  not  to  be  con- 
sidered. 

The  judgment  below  dissolving  the  injunction  is  affirmed. 
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SAME  V.  SAME. 

(Filed  June  16,  1H94— Not  to  be  reported. 

Where  the  annuity,  with  payment  of  which  testator's  estate  is  charged,  is 
lesji  than  the  annual  income  of  the  estnte,  and  advancHmeDCshave  been  made 
to  pay  giich  annuity,  the  chancellor  8hnn1d  order  a  sale  of  only  so  much  of 
the  realty  as  will  pay  the  amount  of  siioh  advancements.  It  is  erroneous  to 
anticipate  annuitiHR  that  are  to  full  (iu«  in  the  future  and  order  a  sale  of 
realty  to  provide  a  fund  for  piyment  tht*roof  before  they  become  due. 

Id  this  casp  some  plan  ou^ht  to  he  devised  by  which  the  widow  could  take 
an  ahtsolute  interest  in  discharge  of  her  claim  to  an  annuity  which  is  con- 
sumiog  the  entire  estate. 

Ernest  Macpherson,  C  B.  Seymour  and  Byron  Bacon  for  ap- 
pellant. 

John  C.  Russell  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 
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Opinion  of  the  court  by  Judge  Pryor. 

This  case  is  again  here  upon  a  judgment  directing  a  sale  of  a 
part  of  testator's  realty  to  pay  the  annuity  to  his  widow.  There 
is  one  indebtedness  already  accrued  of  $17,000,  as  is  alleged,  for 
money  advanced  by  the  appellee  in  paying  this  annuity  to  the 
widow,  and  a  sale  of  real  estate  anked,  amounting  in  value  to 
^30,000,  and  perhaps  more,  to  raise  funds  in  anticipation  of  the 
wants  of  the  widow  and  to  meet  the  monthly  payments  provided 
for  the  widow  by  the  will  of  l)er  husband. 

This  estate  is  being  frittered  away  for  some  reason  until  out  of 
a  large  and  valuable  property  there  is  but  a  small  remnant  left 
with  which  to  pay  the  charges  upon  it  created  by  the  will.  The 
loss  of  thevaluo  of  the  proprietary  medicine,  from  which  a  large 
income  was  .derived,  has  greatly  lessened  the  value  of  the  yearly 
income,  and  the  constant  demand  lor  money  to  be  derived  from 
a  sale  of  the  realty  will  soon  exhaust  that  part  of  the  estate. 

It  is  not  only  erroneous,  but  a  judgment  selling  this  realty  for 
debts  not  incurred  must  be  held  void,  and  for  this  reason*  the 
chancellor  should  not  anticipate  the  claims  the  widow  may  have 
upon  the  estate  and  sell  the  realty  for  that  which  is  not  a  debt, 
and  which  may  never  become  one. 

The  sums  advanced  are  a  charge  upon  the  estate,  and  must  be 
paid,  if  a  sale  of  the  realty  (not  specifically  devised)  is  necessary 
for  that  purpose.  It  sepms  to  us,  by  way  of  suggestion  only, 
there  should  be  some  accounting  or  settlement  of  these  large 
claims,  with  proof  satisfactory  that  these  moneys  have  beenad- 
vanced. 

The  value  of  this  estate  has  been    so  much  lessened    that  some 

f>lan  should  be  devised  by  which  the  widow  could  take  an  abso- 
ute  interest  in  discharge  of  her  claim,  so  as  to  prevent  the  re- 
tention of  the  case  on  the  docket,  and  constant  sales  of  realty 
made  from  time  to  time  for  the  widow's  support  that  must  result 
in  a  sacrifice  of  the  property  and  the  entire  destruction  of  the 
estate  except  such  as  has  been  specifically  devised. 

The  judgment  below  is  reversed  on  the  exceptions  by  the  pur- 
chaser, with  directions  to  set  aside  the  sales  and  for  proceedings 
consistent  with  this  opinion. 

This  opinion  applies  to  both  appeals,  that  of  Chas.  Kremer  and 
Henry  Kremer.     (Meddis  v.  Bull's  adm'r,  13  Ky.  Law  Rep.,  767.) 


COMMONWEALTH  v.  CLIFFORD. 

(Filed  September  22,  1894.) 

iDdictmeDt— ErabezzIemeDt— It  is  not  neoessary  that  the  owner  of  the 
money  or  prop«rty  taken  should  oonfiiKn  It  directly  to  the  person  who  takes 
and  appropriates  it,  In  order  to  make  the  crime  committed  the  statutory 
offense  of  embezzlement.  The  crime  is  complete  if  the  aooDsed,  being  In- 
trusted with  and  In  lawful  possession  of  the  property,  fraudulently  takes 
and  carries  it  away  with  the  felonious  intent  to  appropriate  It  to  his  own 
use. 

Therefore,  an  indictment  for  embezzlement  is  sufficient  which  alleites  in 
substance  that  the  accused,  being  an  agent  of  the  Adams  Express  Go.  at 
Stanford,  Ky. ,  fraudulently  and  feloniously  converted  to  his  own  use  $100 
which  had  been  entrusted  to  said  express  company  at  Dallas,  Texas,  to  be 
conveyed  and  delivered  by  it  to  H.  at  Stanford,  etc. 

Wm.  J.  Hundriok  and  J.  S.  Owsley,  Jr.,  for  appellant. 


COMMONWEALTH  V.  CLIFFORD.  185 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  tlie  court  by  Judge  Lewis. 

The  question  on  tliis  appeal  by  the  Common  wealth  is  whether 
the  lower  court  properlj'  sustained  a  demurrer  to  the  following 
indictment:  ''The  grand  jury  *  ♦  »  accuse  Frank  L.  Clifford 
-of  the  crime  of  embezzlement,  committed  as  follows:  The  said 
Frank  L.   Clifford,  *    ♦    on  the  —  day  of  May,  1892,  and   before 

finding  of  this  indictment,  being  a  servant  in  the  employment  of 
the  Adams  Express  Company  at  Stanford,  a  co-partnership  au- 
thorized to  do  business  and  doing  business  as  a  common  carrier 
of  packages  of  money,  goods  and  other  things  of  value,  did  fraud- 
ulently and  feloniously  convert  to  his  own  use  $1(K),  *  *  which 
said  money  thus  appropriated  had  been  entrusted  to  said  Adams 
Express  Company  at  Dallas,  Texas,  to  be  conveyed  by  it  to  Stan- 
ford and  delivered  at  said  place  to  one  M.  E.  Hulett.  the  owner, 
and  entitled  to  possession  of  the  same.  But  said  Clifford,  who 
was  the  servant  and  local  agent  of  said  Adams  Express  Com- 
pany at  Stanford,  received  said  package  which  was  conveyed  by 
said  company  to  Stanford  and  entrusted  to  said  Clifford  as  agent 
aforesaid,  to  be  delivered  to  said  Hulett,  and  the  said  (Clifford 
failed  and  refused  to  deliver  said  package  to  said  Hulett  and 
fraudulently  embezzled  and  converted  same  to  his  own  use, ''etc. 

Embezzlement,  as  defined  in  Bisliop  on  Criminal  Law.  section 
667,  upon  authority  of  numerous  cases  cited,  is  a  sort  of  statu- 
tory larceny  committed  by  servants  and  other  like  persons  where 
there  is  a  trust  reposed,  and,  therefore,  no  trespass;  so  that  the 
act  would  not  be  larceny  at  the  common  law.  And  in  Bouvier's 
Law  Dictionary,  volume  1,  page  586,  it  is  said  in  relation  to 
various  statutes  in  this  country  and  England  on  the  subject: 
**The  general  object  of  these  statutes  doubtless  was  to  embrace 
as  criminal  offenses,  punishable  by  law,  certain  cases  where, 
although  the  moral  guilt  was  quite  as  severe  as  in  larceny,  yet 
the  technical  objection  arising  from  the  fact  of  a  possession  law- 
fully acquired  by  the  party  secured  him  from  punishment.'* 

The  distinction  between  the  two  offenses  and  reason  for  making 
what  is  called  embezzlement,  punishable  by  statute  being  so 
plain,  the  simple  inquiry  in  this  case  is  whether  tlie  offense  as 
charged  is  provided  against  in  section  1208,  Kentucky  Statutes, 
as  follows:  **It  any  carrier,  porter  or  other  person  to  whom 
money  or  other  property  or  thing  which  may  be  the  subject  of 
larceny  may  be  delivered  to  be  carried  for  hire,  or  any  other  per- 
son, who  may  be  entrusted  with  such  property,  embezzle  or 
fraudulently  convert  to  his  own  use,  either  in  mass  or  otherwise, 
hefore  delivery  thereof  at  the  place  or  to  the  person  to  whom  the 
same  were  to  be  delivered,  he  shall  be  confined  in  the  peniten- 
tiary not  less  than  one  nor  more  than  five  years.*' 

It  seems  to  us  all  the  essential  conditions  of  a  complete  offense 
under  that  section  are  stated  in  the  indictment.  It  is  alleged  the 
accused  wrongfully  and  fraudulently  took  and  carried  away  the 
property  of  another  with  felonious  intent  to  convert  it  to  his  use, 
which  would  have  constituted  larceny  but  for  the  fact  the  money 
wae  entrusted  to  him  to  b  e  delivered  to  the  owner;  that  made  the 
act  embezzlement  described  in  and  made  punishable  by  the 
-statute  referred  to. 

It  does  not  seem  to  us  at  all  necessary  ti)at  the  owner  should 
consign  directly  to  the  person  who  takes  and  appropriates  the 
money  or  property  in  order  to  make  a^complete  offense,  it  being 
Bufflcient  if  the  accused  being  entrusted  therewith,  and  in  lawful 
possession  thereof,  fraudulently  takes  and  carries  away  such  per- 
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Bonal  property  with  felonious  intent  to  appropriate  it  to  iiis  owd 
use.  Otherwise  servants  and  agents,  who  have  better  opportu- 
nity to  commit  and  more  frequently  commit  the  offense  in  ques- 
tion than  any  other  class  of  persons,  .vould  in  nearly  every  case 
escape. 

In  our  opinion  it  was  error  to  sustain  demurrer  to  the  indict- 
ment, and  the  judp^ment  is  reversed  and  case  remanded  that  the 
demurrer  be  overruled  and  other  proceedings  consistent  with  this 
opinion  be  taken. 


BOWMAN  V.  COMMONWEALTH. 

(Filed  September  22,  1894.) 

1.  The  appellant  onsht  to  have  been  sranted  a  change  of  venue,  the  evi- 
dence showing  very  great  prejudice  against  his  case  In  the  county  where  be 
was  tried. 

9.  While  an  officer  attempting  to  arrest  one  for  a  misdemeanor  may  not 
shoot  or  kill  the  defendant  merely  to  prevent  his  escape  by  peaceable  means; 
yet  if  the  defendant  resists  arrest  with  a  deadly  weapon,  or  in  such  a  manner 
as  to  m.'ike  it  apparent  that  the  offloer  can  not  nu.ke  the  arrest  without  sub- 
jecting himself  to  danser  of  death  or  of  great  hodily  harm,  he  may  shoot;  and 
if  he  kills  the  defendant  thus  resisting,  the  homicide  will  be  jusiitied. 

3.  There  was  no  evidenca  to  show  the  existence  of  a  conspiracy  to  kill  the 
deceased  between  the  judge  who  Issued  the  warrant  and  the  officer  who 
attempted  to  execute  it,  and,  therefore,  no  instruction  on  that  subject 
should  have  been  given. 

Dishman  &  Hays  and  John  T.  Hays  for  appellaant. 

Wm.  J.  Hendrick  and  W.  R.  Ramsey  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judj^e  Pryor. 

The  appellant  in  this  case  was  jointly  indicted  with  Stephen 
Jones  for  the  murder  of  Wm.  Ri-eder,  and  on  the  trial  was  con- 
victed and  sentenced  to  the  State  i)rison  for  life. 

It  is  charged  in  the  indictment  that  Bowman  and  Jones  con- 
spired and  agreed  with  each  other  to  take  the  life  of  tiie  de- 
ceased, and  in  pursuance  of  the  conspiracy  the  offense  was  com- 
mitted. Other  counts  in  tlie  indictment  charged  the  one  with 
aiding  and  abetting  the  other  in  the  comimssion  of  the  fr lony. 

At  the  time  of  the  killing  the  appellant,  Bowman,  was  deputy 
marshal  in  the  town  of  Barbourville,  and  Jones,  who  is  indicted 
with  him,  the  police  judge  of  that  town.  Jones  had  issued  a 
warrant  for  the  arrest  of  the  deceased  for  disorderly  conduct  and 
placed  it  in  the  hands  of  the  appellant  for  execution. 

The  unfortunate  youny  man,  excited  hy  liquor,  was  flourishing^ 
his  pistol  in  the  streets  of  the  town  where  many  people  had  con- 
gregated on  that  day,  it  being  county  court.  He  was  defiant  and 
evidently  proposed  to  resist  any  arrest,  and  the  want  of  vigilance 
on  the  part  of  those  entrusted  witli  the  execution  of  the  law  led 
him,  no  doubt,  to  believe  that  he  would  nf>t  be  molested  by  any 
of  the  town  officers.  He  was  not  content  with  having  his  own 
way  on  the  streets  of  the  town.  l)ut  about  8  o'clock  at  nigiit  he 
entered  the  private  dwelling  of  Mrs.  Thompson,  whose  daughter 
was  entertaining  some  company,  and  presented  his  pistol  at  a 
young  man  calling  upon  her,  and  forced  liim  to  leave  the  room, 
and  when  the  young  man  left  presented  the  pistol  at  Miss  Thomp* 
son.  The  noisf*  and  excitement  produced  from  the  conduct  of  the 
deceased  cau^  6  1    the  appellant    to    proceed    to  Mrs.    Thompson'^ 
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bouse,  and  when  be  entered  tbe  pistol  was  presented  at  him 
more  than  onoe,  and  the  hand  in  which  the  pistol  was  held« 
knocked  down  by  Mrs.  Thompson  and  tbe  paities  told  to  leave 
her  house. 

The  appellant  was  evidently  in  fear  of  the  deceaned,  at  least 
neither  himself  nor  Jones  attempted  to  arrest  him  at  that  time. 
After  he  left  the  house  of  Mrs.  Thompson  the  police  judge  issued 
a  warrant  for  his  arrest,  and  placed  it  in  the  hands  of  the  appeK 
lant,  and  when  the  deceased  was  told  of  the  warrant  and  the  in- 
tention of  the  officer  to  arrest,  he  defied  both  the  appellant  and 
Jones,  presenting  his  pistol  at  the  appellant,  saying  that  they 
and  fifteen  more  men  could  not  arrest  him.  He  declared  that  the 
police  judge  could  not  have  him  arrested  and  he  did  not  intend 
to  be  arrested  by  him  or  by  any  one  with  a  wiirrant  from  him. 

When  the  arrest  wns  finally  attempted,  with  the  purpose  on  the 

Eart  of  the  officer  to  at  once  execute  the  writ,  the  deceaed  kept 
is  pistol  leveled  upon  him,  but,  when  shot,  was  shot  in  the 
back  of  the  head.  It  was  after  ni;:ht  and  there  were  four  or  five 
pistol  shots,  and  the  appellant  admits  that  when  he  fired  the 
fourth  shot  he  did  not  see  the  deceased,  and  this  doubtless  was 
the  shot  that  killed  the  deceased. 

The  appellant  and  the  deceased  were  on  friendly  terms,  and  the 
officer  was  constantly  endeavoring  to  induce  the  deceased  to  sub- 
mit to  the  arrest,  and  offered  if  he  would  do  so  to  take  him  to 
his  home  and  keep  him  all  night  and  not  to  the  jail,  but  instead 
of  listening  to  the  conciliatory  proposals  of  the  officer  it  is  mani- 
fest from  this  record  that  the  purpose  of  the  deceased  was  to 
take  life  before  he  would  submit  to  an  arrest  by  him. 

One  witness  states  that  the  appellant  said  there  would  be  a 
killing  in  town  about  12  o'clock  that  night,  and  this  proof,  to- 
gether with  the  fact  that  the  appellant  and  Jones  were  consult- 
ing together  and  had  determined  to  arrest  the  deceased,  has 
been  regarded  as  evidence  of  a  conspiracy  l)y  the  two  to  murder 
the  deceased,  and  an  instruction  based  upon  that  hypothesis 
given  the  jury. 

What  is  the  duty  of  an  officer  with  a  warrant  of  arrest  in  his 
possession  against  one  charged  with  a  misdemeanor,  when  con- 
fronted with  a  pistol  in  the  hands  of  the  accused,  accompanied 
with  the  declaration  that  he  will  not  submit  to  the  mandate  of 
the  Commonwealth,  would  a  return  upon  the  writ,  that  the  de- 
fendant by  force  and  arms  had  prevented  its  execution,  be  held 
sufficient?  or,  when  furnished  with  a  posse,  or  after  summoning 
law-abiding  men  to  aid  in  the  arrest,  will  the  further  response 
that  the  accused  still  defies  arrest  with  pistol  in  hand  be  deemed 
an  excn«5e? 

We  think  not;  nor  will  the  fact  that  his  own  life  was  in  immi- 
nent peril  protect  the  officer  from  punishment  for  a  failure  to  dis- 
charge his  duty.  If  the  law  is  not  made  supreme  and  its  man- 
dates obeyed  and  executed  by  officials  entrusted  with  sucli  duties, 
then  the  citizen  is  without  protection,  our  social  aiid  govern- 
mental system  destroyed  and  the  process  of  the  law  made  in- 
effectual by  the  presentation  of  a  pistol  at  the  breast  of  the  offi- 
cer who  attempts  to  execute  it. 

In  the  case  of  a  misdemeanor  the  mere  effort  on  the  part  of  the 
party  charged  to  escape  arrest  or  to  avoid  the  officer  or  to  flee 
when  arrested  will  not  justify  the  officer  in  taking  his  life,  as 
held  by  this  court  in  Doolin  v.  (Jommonwealth.  15  Ky.  Ijaw  Rep., 
408:  but  where  the  resistance  to  an  arrest  is  with  a  deadly  weap- 
on, and  it  is  apparent  the  officer  can  not  make  the  arrest  without 
subjecting  himself  to  the  danger  of  great  bodily  harm  or  uf  losing 
bis  own  life,  he  may  shoot. 
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Here  the  resistance  to  lawful  authority  was  kept  up— the  de- 
ceased, armed  with  a  deadly  weapon  and  intending,  as  bis  con- 
duct clearly  evidenced,  to  use  it,  and  if  the  appellant  had  reaso- 
nable grounds  to  believe  he  would  use  it,  the  law  did  not  require 
him  to  risk  his  own  life  in  order  to  save  the  life  of  one  who  was 
violating  the  law,  and  by  force  preventing  the  officer  from  dis- 
charging his  duty.  Mr.  East  says:  **It  may  be  premised  gener- 
ally that  where  persons  having  authority  to  arrest,  and  using  the 

proper  means  for  that  purpose,  are  resisted  in  so  doing,  and  the 
party  resisting  is  killed  in  the  struggle,  such  liomicide  is  Justifi- 
able.''    (1  East.  P.  C,  295.) 

"In  misdemeanors  and  breaches  of  the  peace,  as  well  as  in 
cases  of  felony,  if  the  officers  meet  with  resistance  and  the 
t)fl'ender  is  killed  in  the  struggle,  the  killing  will  be  justified.'' 
(2  Bish.  Criminal  Law,  633,  3d  ed.) 

**  Although  an  officer  must  not  kill  for  an  escape,  where  the 
party  is  in  custody  for  a  misdemeanor,  yet  if  the  party  assault 
the  offict?r  with  such  violence  that  he  has  reasonable  ground  to 
-believe  his  life  is  in  peril,  he  may  justify  in  killing  the  party." 
(1  Russell,  857,  9th  eel.) 

•'So  long  as  a  party  liable  to  arrest  endeavors  peaceably  to 
ftvoid  it  he  may  not  be  killed,  but  whenever  by  his  conduct  he 
puts  in  jeopardy  the  life  of  any  one  attempting  to  arrest  him,  the 
act  of  killing  him  by  those  authorized  and  attempting  to  make 
the  arrest  will  be  excused.''  (State  v.  Wylie  Anderson,  S.  Caro- 
lina, Hill,  volume  1,  page  213.) 

Protection  must  be  afforded  ministerial  officers  in  the  discharge 
of  their  duties,  and  while  the  life  of  one  charged  with  a  minor 
offense  ought  never  to  be  taken,  although  resii^ting  arrest,  unless 
Absolutely  necessary,  still  the  order  of  arrest  must  be  executed, 
and  where  the  officers  are  resisted  with  such  force  as  the  use  of 
-a  deadly  weapon,  or  the  attempt  to  use  it  in  order  to  prevent  the 
execution  of  the  writ,  he  can  meet  it  with  like  force  if  necessary 
to  enable  him  to  discharge  his  duty  and  to  protect  his  own  life 
-or  to  save  him  from  great  bodily  harm.  He  is  not  compelled  to 
retreat,  but  can  use  such  force  as  will  enable  him  to  take  the 
body  of  the  party  charged  and  to  overcome  the  resistance  offered 
him. 

There  is  no  evidence  that  we  can  perceive  of  anv  conspiracy  to 
take  thb  life  of  the  deceased  by  thn  parties  to  the  indictment, 
and  no  instruction  should  have  been  given  to  that  effect.  The 
t?ourt  below  se**ms  to  have  overlooked  the  necessity  of  informing 
the  Jury  as  to  the  duty  of  the  appellant  when  the  order  of  arrest 
was  placed  in  his  hands. 

It  was  his  duty  to  make  the  arrest,  and  to  use  such  force  as 
was  necessary  for  that  purpose,  and,  if  the  deceased  resisted  the 
arrest  by  the  use  of  a  deadly  weapon,  the  accused  had  the  right, 
if  he  believed,  and  had  reasonable  grounds  to  believe,  that  the 
xleceased  would  shoot  him  if  he  attempted  the  arrest,  to  use  bis 
t)wn  weapon,  even  to  the  taking  of  the  life  of  the  deceased  if 
necessary  to  enable  him  to  execute  the  warrant,  and  the  jury 
should  have  been  so  instructed. 

When  this  case  was  called  for  trial  the  appellant  moved  for  a 
x;hange  of  venue,  and  the  court  refused  to  grant  it,  and  as  the 
t;ase  must  go  back  it  is  proper  to  pass  on  that  question.  It  is 
plain  that  those  connected  with  the  deceased,  either  by  lelation- 
ship  or  the  ties  of  friendsihp,  were  much  incensed  at  the  conduct 
x)(  the  appellant,  and  the  excitement  ran  so  high  as  to  cause  the 
defeat  of  the  county  judge  who  had  granted  bail  to  the  appellant. 
TThe  witnesses  for   the  State,  who  think   the   appellant  ceuld  ob- 
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tain  a  fair  trial,  all,  save  one  or  two,  concur  in  the  Btatementh 
that  all  those  who  had  spoken  out  on  the  subject  regarded  the 
shcoting  as  a  bad  murder.  The  newspaper  contained  a  defense 
by  the  county  judge  of  his  action  in  granting  bail,  and  was  made 
in  response  to  a  published  statement  of  the  father,  detailing  the 
circumstances  of  the  killing. 

The  witnesses  for  the  defense,  many  and  perhaps  all  of  them, 
having  but  little  interest  in  the  defendant,  he  having  lived  in  the 
county  but  a  short  time,  sl.ate  that  he  could  not  have  a  fair  trial, 
by  reason  of  the  prejudice  against  his  case,  and  the  influence  of 
those  connected  with  the  deceased.  In  our  opinion  the  change 
of  venue  should  have  been  granted,  and  for  that  reason,  in  con- 
nection with  the  errors  of  the  trial  court  already  referred  to,  this 
judgment  of  conviction  i«i  reversed  and  the  case  remanded  for  a. 
new  trial  and  for  proceedings  consistent  with  this  opinion. 

The  bill  of  exceptions  is  properly  a  part  of  the  record. 


DOOLIN  AND  COPE  v.  COMMONWEALTH. 
(Filed  June  16,  1894— Not  to  be  reported.) 

The  written  declaration  of  the  deceased,  made  shortly  before  bis  death, 
and   beginning  *'bel levins  myself  to  be  now  on   my  deathbed/' was  made, 
under  a  belief  of  impending  dissolution,  and  competent  against  defendants, 
as  a  dying  declaration. 

W.  O.  Bradley  for  appellants. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellants  were  convicted  of  the  crime  of  manslaughter  for 
killing  w.  T.  Watson.  It  seems  thatDoolin  was  a  constable,  and 
tried  to  arrest  Watson  for  a  misdemeanor  and  summoned  Cope  to. 
h^lp  him;  that  Watson  ran,  and  in  the  pursuit  Doolin  shot  him, 
from  the  effect  of  which  the  jury  found  that  Watson  died;  the 
jury  also  found  Coke  guilty  as  aider  and  abettor. 

The  material  facts  of  this  case  will  be  found  in  15  Ky.  Law 
Rep.,  406,  the  case  having  been  here  once  before.  Doolln'claims 
that  he  shut  Watson  in  self-defense.  He  does  not  claim  that  he 
bad  the  right  to  shoot  him  to  pi  event  his  escape. 

Upon  the  trial  of  the  case  the  court  permitted  the  dying  decla- 
ration of  Watson  to  go  to  the  jury.  The  declaration,  as  written, 
reads:  "Believing  myself  to  be  now  on  my  deathbed,''  etc.  It 
is  contended  that  this  is  but  the  expession  of  an  opinion,  etc., 
and  is  not  certain  enough  to  make  it  a  dying  declaration;  but  it 
seems  to  us  that  it  does  express  the  belief  of  '^impending  dissolu- 
tion,** for  it  means  that  the  deceased  was  then  in  bed  wounded, 
and  that  be  believed  he  would  die  upon  that  bed  of  that  wound. 
Beftides,  he  had  not  long  before  been  told  by  his  doctors  that 
there  was  no  hope  for  him.  The  declaration  was  properly 
allowed  to  go  to  the  jury. 

The  court  gave  the  jury  eight  instructions,  which  covered  the 
whole  law  of  tbe  case.  The  appellants  objected  to  the  fourth  in- 
Btraction  only.  We  think  that  instruction  is  correct.  The  re- 
fused instructions  were  properly  refused.  The  evidence  author- 
ized the  verdict.    We  see  no  error  in  the  reeord. 

The  judgment  is  affirmed. 
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HUNTER  V.  THE  TAYLOR  COAL  CO.  OF  KY. 

(Filed  June  20,  1894.) 

1.  Water  onnrses— Draining  poisoned  water  from  coal  mine  into  oreek— 
Where  the  owner-s  of  a  coal  mine  drained  the  mine  into  a  oreek,  so  impreg- 
nating the  water  of  the  oreek  with  copperas  and  other  deleterious  substances 
as  to  render  it  unfit  for  domestic  or  farming  purposes  to  the  lower  riparian 
owners  and  as  to  kill  ^'^qretatiou  when  the  oreek  overflows  its  t>ed,  the  plain- 
tiff, who  owns  a  tract  of  land  lying  on  the  oreek  l)elow  the  mines,  is  entitled 
to  recover  the  damagt^s  Rusfrained  hy  him  in  consequence  of  the  poisoned 
Water,  and  in  this  action  brought  by  him  for  that  purpose  the  court  erred  in 
instructing  the  jury  that  if  the  drainage  from  the  mine  wns  necescary  to 
enable  the  defendant  to  operate  the  mine,  and  was  done  in  a  proper  manner, 
the  plaintiff  could  not  recover. 

3.  Same  — Measure  of  damages— -Aa  the  injury  is  not  necessarily  of  a  per- 
manent character,  the  damages  occasioned  by  the  deprivation  of  the  use  of 
the  water  for  domestic  or  farm  purpo«!ps.  and  the  Injury  to  plaintiff's  veg**- 
tation  up  to  tlie  time  of  trial  is  the  criterioa  of  dauiHges.  Tite  instructions 
limiting  the  recovery  to  the  time  the  action  was  Instituted  were  erroDeona. 

E.  D.  Giiffy,  Guffy  &  Ringo  and  J.  A.  Smitli  for  appellant. 

Taylor  &  McHenry  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

The  defendants  own  and  operate  a  coal  niintj  on  Lewis  creek, 
in  Ohio  county.  It  is  necessary  in  the  operation  of  the  mine  to 
drain  tiie  water  from  it,  and  to  that  end  they  dug  a  trench 
through  which  the  water  is  emptied  into  Lewis  creek.  This 
water  is  so  impregnated  with  copperas  and  other  deleterious  sub- 
stances thai  it  poisons  the  water  in  the  creek  and  renders  it  un- 
fit for  domestic  or  farm  purposes  to  the  lower  riparian  owners, 
and  when  the  creek  overflows  its  bed  the  poisoned  water  kills 
the  vegetation  with  which  it  comes  in  contact. 

The  plaintiff,  who  owns  a  tract  of  land  wliich  lies  on  both  sides 
of  the  creek  below  the  mines,  brouglit  this  action  against  the 
defendant  to  recover  the  damages  sustained  by  him  in  conse- 
quence of  the  poisoned  water.  Upon  the  trial  the  court  instructed 
the  ]UTy  that  if  the  drainage  from  the  mine  was  necessary  to 
enable  the  defendants  to  operate  the  mine,  and  was  done  in  a 
proper  manner,  the  plaintiff  could  not  recover.  A  verdict  and 
Judgment  having  been  rendered  against  the  plaintiff,  he  appeals. 

In  Pennsylvania  Coal  Co.  v.  Sanderson,  1J3  Pa.  St.,  126,  the 
Supreme  Court  of  Pennsylvania  held  that  no  legal  liability  was 
Incurred  by  the  natural  and  lawful  use  of  his  land  by  the  owner 
ther«^of  in  the  absence  of  malice  or  negligence;  and  that  one 
opening  a  coal  mine  in  the  ordinary  and  usual  manner  may,  upon 
his  own  land,  drain  or  pump  water  which  percolates  into  his 
mine  into  a  stream  jivhich  forms  the  natural  drainage  of  the 
basin  in  which  the  mine  Is  situated,  although  the  quantity  of  the 
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water  may  thereby  be  increased  and  its  quality  so  affected  as  to 
render  it  totally  unfit  for  domestic  purposes  by  the  lower  ripar- 
ian owners.  Tliis  case  accords  with  the  defendant's  contention, 
but  we  can  not  regard  it  as  a  correct  enunciation  of  the  law  as 
applicable  to  the  facts  of  the  case  which  the  court  was  deciding, 
or  the  case  which  is  now  before  us.  It  is  at  war  with  the  first 
principles  governing  the  right  of  property,  and  is  in  conflict  with 
every  other  case  involving  the  question  to  which  our  attention  has 
been  called.  The  opinion  itself  was  delivered  by  a  divided  court 
— four  judges  concurring  and  three  dissenting.  It  overruled  a 
prior  opinion  delivered  by  the  same  court  in  the  same  case.  The 
cases  and  illustrations  relied  upon  to  support  the  opinion,  in  our 
Judgment,  fall  far  short  of  it.  A  man  has  a  right  to  make  a  pond 
upon  his  land,  and  if  from  some  unavoidable  casualty  the  walls 
are  swept  away  and  the  water  flows  upon  his  neighbor's  land  and 

detro3'8  his  crops,  it  is  a  case  of  damnum  absque  injuria.  So  a 
man  has  the  right  to  put  a  mill  upon  his  land,  and  if  without  his 
fault  it  should  burn,  and  in  the  burning  destroy  his  neighbor's 
pr^pertv,  the  neigiibor  must  suffer  the  loss  as  the  result  of  inev- 
itable oaiualty.  Such  are  the  illustrations  relied  upon  to  sustain 
the  opinion. 

The  difference  between  the  supposed  casen  and  the  case  the 
<?ourt  was  trying  is  manifest.  A  man  is  not  responsible  for  an 
injury  caused  to  another  by  the  act  of  Ood;  but  no  one  has  the 
right,  in  the  use  of  his  property  (that  le  may  thereby  obtain 
profit),  to  destroy  the  property  (jf  another.  A  citation  of* authori- 
ties to  support  this  statement  would  he  superfluous.  Kinnard  v. 
Standard  Oil  Co.,  89  Ky.,  468,  though  attcmpleci  to  be  distin- 
guislied  by  counsel,  is  a  case  in  point;  indeed  it  was  a  much 
stronger  case  for  the  defendant.  There  the  only  serious  question 
was  whether  an  action  would  lie  for  eont?\minating  the  subterra- 
nean water  that  flowed  into  the  plaintiff's  spring,  it  being  con- 
ceded that  if  it  had.  been  surface  water,  or  a  vein  of  water  under- 
ground, with  a  well  defluf'd  and  known  channel,  that  tlie  right 
of  action  would  undoubtedly  lie. 

If  counsel's  contention,  that  one  has  the  right,  in  a  prudent 
manner,  to  use  his  property  to  the  best  advantage,  although  it 
results  in  the  destruction  of  liis  neighbor's  property,  is  correct, 
the  neighbor  would  have  the  same  right,  and  thus  an  iriepres- 
«lble  conflict  would  arise.  We  have  not  lost  sight  of  the  fact  that 
the  mining  business  is  an  industry  of  great  importance,  and  one 
which  Kentucky  looks  forward  to  as  the  surest  source  of  its  de- 
velopment into  a  greater  and  richer  State.  But  the  right  of  ac- 
quiring and  protecting  property  is  one  of  the  inherent  and  in- 
alienable rights  guaranteed  to  the  people,  and  even  the  most 
urgent  public  necessity  (unless  it  be  in  a  case  of  the  greatest  ex- 
tremity) will  not  authorize  the  taking  or  destruction  of  a  man's 
property  without  compensation. 

The  demurrer  to  the  second  paragraph  of  the  answer  should  be 
sustained. 

The  injury  is  not  necessarily  of  a  permanent  character,  and  the 
damages  occasioned  by  the  deprivation  of  the  use  of  the  water 
for  domestic  or  farm  purposes  and  the  injury  to  his  vegetation 
up  to  the  time  of  the  trial  is  the  criterion  of  damages.  The  in- 
struction limiting  the  recovery  to  the  time  the  action  was  insti- 
tuted was  erroneous. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  a  new 
trial. 
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Judj^e  Barbour  delivered  the  following  response  to  the  peti- 
tion for  rehearing: 

That  the  petition  presents  a  good  cause  of  action  does  not  ad* 
mit  of  serious  question.  While  the  petition  does  not  in  terms 
say  that  the  plaintiff  is  the  "lower  riparian  owner/'  itdoes  state 
facts  which  sliow  that  he  is. 

The  court  does  not  say  in  its  opinion,  as  counsel  claims,  that 
**the  injury  is  permanent."  What  the  court  does  say  is  ''the  in- 
jury is  not  necessarily  of  a  permanent  character,  and  the  dam- 
ages occasioned  by  the  deprivation  of  the  use  of  the  water,  etc.». 
up  to  the  time  of  the  trial    is  the  criterion  of  damages/* 

The  petition  for  rehearing  is  overruled. 
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NEEL,  &o.  V.  NEEL. 
(Filed  May  19,  1894_Not  to  be  reported.) 

1.  The  (KTiiBd mother  executed  the  deed  conveylnff  the  land  to  the  ohildreir 
of  her  SOT),  with  u  oletir  couoeption  of  the  act  she  was  doing,  and  without 
any  fraud  beinjz  practiced  or  undue  influence  exercised  over  her;  she  has 
since  changed  her  mind  and  wishes  to  cancel  the  deed,  but  the  evidence 
does  not  authorize  the  decree  granting  the  relief  she  asks  and  setting  the 
deed  aside. 

2.  An  executed  contract  will  not  be  cancelled  merely  for  inadequacy,  Im- 
providence, surprise  and  hardships,  although  these  are  sullicient  grounds  for 
a  refusal  to  enforce  specific  execution  of  an  executory  contract. 

ThoH.  H.  Mines,  B.  L.  D.  GiitfyHnd  W.  8.  Taylor  for  appellants. 

Edward  W.  Hines  and  W.  A.  Helm  for  appellee. 

Appeal. from  Butler  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

In  August,  1889,  Julia  A.  Neel  conveyed  to  tlie  bodily  heirs"  of 
her  8on,  Ewdard  Neel,  meaning,  as  she  explained  in'  the  deed, 
his  children  then  living  and  sucli  as  might  thereafter  he  horn  to 
him,  the  undivided  one-half  of  about  140  acres  ni  land  on  (Jreen 
river,  Kentucky,  worth  some  $60()  or  $6(K),  reserving  to  herself, 
however,  the  use  and  control  thereof  during  her  life. 

This  conveyance  to  the  children,  of  wljom  there  were  three  and 
all  infants  of  tender  years,  was  at  once  acknowledged  bv  the 
grantor  before  the  proper  otHcer,  delivered  to  the  father  and  put 
to  record  in  the  Butler  (bounty  Court  clerk's  ottlce. 

In  January,  1891,  the  grantor  brought  this  suit  to  set  aside  the 
conveyance  upon  the  ground  that  it  had  been  obtained  from  her 
by  the  false  representations  of  her  sou  Edward,  the  father  of  the 
grantees,  and  because  slie  had  mistakenly  executed  a  deed  when 
she  had  intended  to  execute  an  instrument  over  which  she  would 
retain  control,  with  power  to  revoke  and  alter  it  as  she  might  see 
fit.  The  averments  of  the  petition  were  all  denied,  and  upon  final 
bearing  the  ohancellor  set  aside  the  conveyance. 
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The  grantor  tostifled  that  she  was  66  years  of  age;  had  but  little 
education  or  experience  in  business;  had  relied  on  her  son  Ed- 
ward since  her  husband's  death,  some  nine  years  before,  to  at- 
tend to  her  business;  that  she  had  made  the  deed  because 
*' Edward  said  that  the  other  children  were  breaking  him  up, 
selling  his  interest  in  the  home  place  and  the  redemption  right 
to  it.     I  thought,"  said  the  witness,  •*that  I  would  deed  him  my 

one-half  interest  in  the  home  place  (my  husband's  estate  owninR; 
the  other  half)  to  make  him  a  home,  if  he  needed  it,  since  he 
told  me  thev  were  breaking  him  up,  but  I  always  thought  and 
aimed  to  take  it  back  when  I  wanted  to."  She  said  he  made  the 
impression  on  her  that  the  other  children  were  getting  more  than 
their  share  of  the  estate,  and  that  she  had  learned  afterwards, 
by  what  people  had  told  her,  that  this  was  not  true,  but  tliat  she 
didn't  know  it  herself;  that  the  other  children  had  told  her  that 
**they  had  not  gotten  what  was  justly  due  them."  Of  the  deed 
she  said  she  expected  Edward  to  keep  it,  but  he  told  hei  he 
would  take  it  to  the  ofHce.  Whether  she  told  him  to  have  it  re- 
corded, she  didn't  remember.  Afterwards  she  got  it  and  burned 
it,  and  thought  by  doing  so  the  right  or  title  sJie  had  conveyed 
was  thereby  revoked. 

On  cross-examination  she  was  asked  if  Edward  had  requested 
her  to  make  the  deed  in  question.  Her  answer  was,  '*!  don't 
know  that  he  did,  but  that  he  had  told  her  at  different  times 
how  the  otiier  children  were  treating  him,  and  that  was  the  rea- 
*?on  she  had  made  the  conveyance.  She  also  proved  th/it  she  was 
a  witness  for  Edward  in  the  suit  of  the  other  children  against 
him,  and  tliouglit  there  were  things  done  that  ought  not  to  have 
been  done. 

When  asekd  the  direct  question  if  Edward  had  asked  her  to 
make  the  deed,  or  if  she  had  made  it  because  slie  thought,  he  bad 
been  wronged  by  the  other  children,  shi;  answered:  **i  made  it 
because  I  thought  they  had  wronged  him,  but  I  didn't  aim  to  put 
it  beyond  my  reach." 

From  the  other  testimony  in  the  case  we  learn  that  the  grantor 
was  a  woman  of  fair  business  capacity  and  of  ordinary  intelli- 
gence. A  good  business  woman,  says  her  brother,  and  capable 
of  attending  to  lier  own  and  protecting  her  own  interest.  She 
was  shown  to  have  contemplated  giving  the  land  to  Edward  or 
his  children  ten  or  twelve  months  before  she  actually  made  the 
deed.  She  spoke  of  the  children  beating  Edward  in  the  Hudson 
and  Jack  Crithers,  matters;  said  they  were  wronc:,  and  she  had 
her  brother  counted  up  some  $2()0  or  $300  of  this  matter,  and  she 
avowed  her  intention  **of  making  it  back  to  him,"  and  intended 
it  for  his  children.  She  intended  to  give  it  by  a  deed,  and  not 
by  a  will.  She  was  afraid  to  make  it  by  will,  as  the  other  chil- 
dren ** might  law  it  out  after  she  was  dead." 

The  draftsman  of  the  deed  gives  a  full  history  of  its  execution, 
and  the  intelligent  method  with  which  the  grantor  indicated  her 
pu proses.  At  about  the  same  time  she  made  a  will,  giving  her 
personal  estate  to  her  children  equally,  and  also  had  her  attor- 
ney to  prepare  a  lease  of  the  land  in  dispute.  Her  physician 
testiflecf  that  he  had  known  her  since  1854,  and  regarded  her  as 
a  woman  of  very  fair  business  ideas  in  the  ordinary  affairs  of 
life,  with  a  practical  rathei  than  an  ornamental  education. 

The  circuit  clerk  iiad  boarded  with  her  in  1883,  and  thought  she 
was  a  splendid  financier;  and  a  short  while  before  making  the 
deed  she  had  called  him  in  and  told  him  of  her  intentions, 
though  he  did  not  think,  in  anwer  to  a  question  on  tlie  subject, 
slie  would  know  "what   was   necessary  to  make  a   will   or  deed 
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'Effective,  or  the  difference   in   what  was   necessary   to  make   a 
'deed  effective  and  a  will  effective.  ^^ 

In  March  or  April,  1890,  she  was  shown  to  have  said  to  a  wit- 
ness that  "the  reason  why  she  had  fixed  her  business  as  she  had 
was  because  Edward  had  been  better  to  her  than  the  other  ohil- 
xlren." 

We  have  thus  given  the  f'\cts  with  some  minuteness  because  the 
conclusion  we  have  reached  of  their  legal  efifect  differs  from  that 
■of  the  chancellor.  It  seems  to  us  that  the  grantor  was  entirely 
-capable  of  doing  what  she  did,  and  had  a  clear  conception  of  the 
thing  done.  In  no  particular  was  she  overreached  or  influenced 
by  any  false  statements  so  far  as  shown  by  the  proof.  Certainly 
DO  fraud  was  practiced  on    her,  and   there  is  no  mistake  shown. 

As  she  admitted  in  her  testimony,  she  simply  "changed  her 
mind.'* 

We  do  not  doubt,  in  a  case  like  this,  the  chancellor  should  re- 
quire only  slight  proof  of  undue  influence  or  fraud  or  mistake  to 
authorize  a  vacation  of  a  conveyance,  but  there  should  certainly 
be  some  proof  to  that  effect  compatible  with  reason.  Here  the 
condu(5t  of  the  grandmother  of  these  infant  grantees  was  entirely 
natural  and  reasonable.  She  was  familiar  with  the  litigation  in 
which  their  father  had  been  "broken  up,'*  and  from  her  own 
knowledge  we  may  presume  felt  that  he  had  been  wronged. 

During  the  years  she  had  lived  with  him  she  had  no  complaint 
to  m:»ke  of  his  treatment  of  her,  and  while  making  an  adjustment 
of  her  business  affairs,  making  her  ill,  and  leasing  the  property, 
she  remembered,  doubtless,  that  her  son  had  been  "better  to 
her"  than  the  others,  and  so  made  the  conveyance  in  question. 
She  has  since  gone  to  her  reward. 

This  is  not  an  executory  but  an  executed  contract,  and  to  ef- 
fect a  rescission  "inadequacy,  improvidence,  surprise  and  hard- 
ships are  not  sufficient,  although  they  will  induce  a  chancellor  to 
refuse  specific  performance." 

The  ground  upon  which  courts  of  equity  proceed  in  rescinding 
or  cancelling  executed  contracts  "  is  more  narrow,  and  to  be 
more  carefully  trodden  than  that  upon  which  they  refuse  specific 
performance  or  even  decree  executory  contracts  to  cancellation. 
N'othing  but  fraud  or  palpable  misUike  is  ground  for  rescinding 
an  executed  contract.''  Graham  v.  Pancourt,  6  Casey,  89;  Naoe 
V.  Boyer,  6  Casey,  109. ) 

Judgment  reversed,  with  directions  to  dismiss  the  petition. 
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(Filed  May  22,  If 94.— Not  to  be  reported.) 

Where  joint  owners  of  land  mortf^age  it  to  secure  a  joint  debt  and  one 
mortgagee  owes  the  largor  part  of  the  debt,  the  others  being  merely  bis  sur- 
«tiafl  as  to  It,  a  division  of  the  land  between  the  joint  owners  ought  to  be 
made  before  the  land  is  sold  co  satisfy  the  mortgage  Hen.  espeoially  when  it 
appears  that  the  Interest  of  the  prinoipal  debtor  in  the  land  will  nearly  sat- 
isfy the  entire  debt,  and  that  the  land,  after  such  division,  will  sell  more 
ttdvantageously  than  if  sold  as  a  whole.  After  the  division  the  land  of  the 
prinoipal  debtor  should  be  first  sold. 

Bell  A  Bell  for  appellants. 

L.  W.  McKee  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Hazelrigg. 

In  his  action  to  sell  the  lands  of  the  appellants,  under  inortr 
gage  to  him,  the  appellee,  at  the  November  term,  1892,  of  the 
Mercer  Circuit  Court,  obtained  a  Judgment  directing  the  commis- 
sioner to  sell  the  interests  of  each  of  the  defendants  in  the  two 
tracts  of  land  embraced  in  tlie  mortgage,  but  Locit  and  wife,  who- 
were  joint  owners  of  the  property,  not  having  been  made  parties, 
as  was  shown  by  the  answer  of  the  appellants,  the  court  directed 

that  no  sale  be  made  until  they  were  brought  before  the  court. 

The  court  further  directed  that  after  the  succeeding  term,  and 
after  Lock  and  wife  had  beon  summoned  in  the  action,  the  dower 
interest  of  the  defendant,  Sarah  E.  Whpat,  was  to  be  allotted  to- 
her  by  three  commissioners  appointed  by  the  court,  and  the 
residue  divided  between  the  mortgagees,  L.  W.  and  J.  B.  Wheat 
and  the  Locks,  the  Wheats  2:etting  one-third  each  and  the  Locks- 
one-third,  and  as  L.  W^.  and  J.  B.  Wheat  owned  a  two-third  in- 
terest in  the  same,  that  interest  was  also  to  be  sold.  Thus  the 
entire  interest  in  the  land  held  by  the  mortgagors  was  to  be  sub- 
jected to  the  payment  of  the  debt,  but  not  utill  after  the  allot- 
ment and  division  indicated.  This  seems  to  us  to  have  been 
entirely  proper.  The  answer  had  disclosed  that  of  the  debt  for 
$7,0(X)  against  the  land,  L.  W.  Wheat  owed  $4,65<),  and  the  re- 
mainder was  the  joint  debt  of  all.  This  was  known  to  the  mort- 
gagee when  the  debt  was  created.  It  was  admitted,  however, 
that  as  to  the  mortgagee  each  owed  tlio  whole  debt.  The  answer 
also  disclosed  that  u[)on  L.  W.  Wlioat's  one-third  interest  being 
set  apart  to  him  so  that  the  purchaser  would  know  what  he  was 
buying,  the  sale  of  it  would  easily  pay  the  debt  he  owed  and  thus- 
the  sureties  be  saved  from  any  loss,  and  tliat  the  lands  remain- 
ing would  more  than  twice  pay  tlie  balance  of  the  debt;  and 
further,  that  a  sale  of  these  undivided  interests  as  a  whole  would 
certainly  result  in  a  sacrifice  of  tlie  land  and  work  great  loss  on 
the  sureties.     The  statements  of  tlie  answer  were  uncontradicted. 

At  tlie  succeeding  term  ( F('l)ruary,  1898),  the  plaintiff  filed  an 
amended  petition,  making  the  liooks  defendants  to  his  action, 
to  the  effect,  as  he  avors,  that  they  might  be  represented  in  the 
process  of  allotting  dower  to  Sarah' E.  Wheat.  But  no  steps  were 
taken  to  enforce  the  judgment  of  sale.  On  the  contrary,  the 
court,  at  the  instance  of  the  plaintiff,  reversed  its  former  ruling, 
sustained  a  demurrer  to  the  answer  and  set  aside  so  much  of  the 
former  judgments  as  subjected  the  interest  of  Sarah  E.  Win  at  to 
the  satisfaction  of  the  debt,  and  so  much  of  it  as  required  an 
allotmoiit  of  dower  and  a  dvision  of  the  land.  It  then  adjudged 
a  sale  of  the  undivided  interests  of  L.  W.  and  J.  B.  Wheat  or 
enough  1  hereof  to  satisfy  the  debt.  Of  this  judgment  Ij.  W.  and 
J.  B.  Wheat  complain,  and,  we  think,  justly  so. 

Waiving  the   question    of    the   power  of  the   court  to  thus   ma- 
terially modify  the   judgment  of  tlie  preceding  term,  it  seems  to 
us  that  with  the  undisputed  fact  before  it,  that  the  lands  were  sa 
susceptible  of  division  as  to  greatly  promote   its  sale,  the  court 
should  have  directeJ   the  division  suggested  in   the  answer,  and 
especially   as    its    sale    otherwise  would    result   in    its   sacrifice. 
Moreover,  why  should  not  the  land  of  the  principal  debtor  be  first 
subjected  to  sale  as  a  matter  of  protection  to  his   sureties?    If  a 
sheriff  have  an  execution  against  two  defendants  therein,  one  of 
whom  he  knows  to  be  the  principal  and  the  other  the  surety,  it. 
is  his  duty,  and  he  may  be  so  required,  to  first  sell   the  property 
of   the  principal;  and   why  should   not  the  chancellor,  with   the> 
necessary  facts  all  before  him,  so  sell   the  lands  of  the   debtors. 
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■^9  to  afford  such  protection  as  he  may  to  the  surety,  keeping  in 
'View,  of  course,  tne  Jegal  rights  of  the  creditors?  Here  the  in- 
terests of  all  the  mortgagors  in  the  land  are  ultimately  subject 
to  sale  under  the  Judgment,  and  a  just  regulation  of  the  order  in 
which  the  sale  is  to  be  made  is  no  interference  with  the  plain- 
tiff's rights,  but  in  fact  is  in  furtherance  of  them  if  the  undis- 
puted averments  of  the  answer  be  taken  as  true.  No  unreason- 
able delay  need  result.  The  allotment  and  division  may  be  made 
and  approved  at  any  term  of  court  and  judgment  of  sale  entered. 

If  it  appears  that  the  property  is  probably  insufficient  to  pay 
"the  debt,  a  receiver  may  be  appointed  during  the  delay  consequent 
•on  the  order  of  division. 

Judgment  reversed  and  cause  remanded  for  proceedings  con- 
sistent with  this  opinion. 


COMMONWEALTH  v.  WILLIAMSON,  Ac. 
(Filed   September 22,  1894.) 

1.  Grand   larceny— Evidence— The  appellees,   representing   themselves   as 
leather  renovators,  procured  niatresses  filled  witn  valuable  goose  feathers 

from  tbeir  owner,  agreelna  to  renovate  and  return  the  same  feathers  to  the 
owner.  They  returned  said  niatresses  filled  with  chicken  and  turkey  feathers 
of  comparatively  little  value.  Held— If  they  obtained  the  possession  of  goose 
feathers  with  the  intention  of  fraudulently  converting  them  to  their  own 
use  and  did  so  convert  them,  they  are  guilty  of  grand  larceny,  and  this  is  a 
question  for  the  jury  to  determine. 

2.  Same— Evidence— Evidence  that  appellees,  about  the  time  such  feathers 
were  obtained,  were  shipping  away  from  the  express  ofifice  in  the  place  of 
the  transaction  large  quantities  of  goose  feathers,  and  were  receiving 
chicken  feathers  in  retui-n,  was  competent. 

Bot  evidence  of  tranasotions  between  appellee  and  other  parties,  similar 
in  character  to  the  one  set  out  in  the  indictment,  was  incompetent. 

W.  J.  Hendrick  and  Sam  T.  Spalding  for  appellant. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  indictment  charges  the  appellees  with  the  crime  of  grand 
larceny,  committed  in  manner  and  form  as  follows,  to  wit:  "The 
said  J.  D.  Williamson  and  J.  8.  Lawrence,  in  the  said  county  of 
Marion,  on  the  2d  day  of  February,  A.  D.,  1894,  and  before  the 
finding  of  the  indictment  herein,  did  unlawfully  and  feloniously 
confeclerate  and  conspire,  and  did  feloniousy  take  and  steal  and 
carry  away  from  the  possession  of  Taylor' A  bell  and  Josie  M. 
Abell  150  pounds  of  feathers,  not  their  own  or  the  porperty  of 
either  of  them,  but  the  property  of  the  said  Taylor  Abell  and 
Josie  M.  Abell,  and  of  the  value  of  $60,  and  all  done  with  the 
felonious  intent  to  convert  them  to  their  own  use,  contrary,''  etc. 

The  appellees  pleaded  not  guilty,  and  upon  the  trial  of  the 
case,  at  the  conclusion  of  the  testimony  for  the  C'ommon wealth, 
the  court  gave  a  peremptory  instruction  to  the  jury  to  find  for 
the  defendants,  and  the  Commonwealth  has  appealed. 

The  proof  shows  that  the  appellees  came  to  the  house  of  the 
A  bells  and,  representing  themselves  as  feather  renovators,  pro- 
cured a  number  of  beds,  then  filled  with  goose  feathers,  which 
they  agreed  to  renovate,  make  into  mattresses  and  return  to  the 
A  bells.  The  same  feathers  were  to  be  returned.  The  feathers 
taken  weighed  142  pounds,  and  were  worth  thirty  cents  per 
'i)onnd. 
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The  appellees  shartly  returned  the  mattresses,  and  after  leavingf 
the  house  the  Abells  found,  upon  examination,  that  the  mat-- 
tresses  had  been  filled  with  chicken  and  turkey  feathers,  worth, 
oomparativley  nothing. 

It  is  insisted  for  the  State  that  the  peremptory  Instruction 
should  not  have  been  given,  and  such  is  our  opinion. 

In  Elliott  V.  Commonwealth,  12  Bush,  176,  the  law  on  the  sub* 
ject  is  thus  stated:  "If  the  owner  of  goods  parts  with  the  pos- 
session for  a  particular  purpose,  and  the  person  who  receives  the* 
possession,  avowedly  for  that  purpose,  has  a  fraudulent  intention 
to  make  use  of  the  possession  as  the  means  of  converting  the- 
goods  to  his  own  use,  and  does  so  convert  them,    it  is  larceny. 

**But  if  the  owner  intends  to  part  with  the  property  and  deliv- 
ers the  possession  absolutely,  and  the  purchaser  receives  the 
goods  for  the  purpose  of  doing  with  them  what  he  pleases,  it  is. 
not  larceny,  although  fraudulent  means  may  have  been  used  to- 
induce  him  to  part  with  them.^^ 

It  follows  that  if  when  the  appellees  procured  the  goose  feath- 
ers they  did  so  with  the  intention  of  feloniously  converting  them 
to  their  own  use,  they  are  guilty  as  charged;  and  their  intention 
was  a  question  of  fact  to  be  ascertained  by  the  jury.  These  prin- 
ciples seem  to  be  well  established.  (2  Busseli  on  Crimes,  21-24; 
Wharton's  Am.  Cr.   Law,  631-6-6.) 

We  do  not  think  that  the  testimony  ofifeied  by  the  State,  show- 
ing transactions  between  appellees  and  others  similar  in  character 
to  the  one  under  consideration,  was  competent,  bvit  the  proof  of 
the  agents  of  the  express  company,  that  the  appellees,  about  the 
time  of  the  transaction  in  question,  were  shipping  large  lots  of 
goose  feathers  to  Louisville,  and  receiving  chicken  feathers  in 
return,  seems  clearly  competent.  The  ownership  and  possession 
of  the  articles  thus  shipped  formed  the  very  subject-matter  of 
dispute  and  investigation. 

Fur  the  reasons  indicated  the  court  should  not  have  withdrawn 
from  the  jury  the  consideration  of  the  case,  but  have  submitted 
the  proof,  with  instructions  in  accord  with  the  law  as  indicated 
herein. 


COMMONWEALTH  v.    GRIEF. 
(Filed  September  22,  1894— Not  to  be  reported.) 

1.  Od  tbe  trial  of  one  for  receiving  stolen  property  it  is  competent  to  prove- 
that  other  stolen  property  was  found  in   his  possession  in  order  to  establish 
guilty  knowledge  on  his  part. 

2.  When  the  defendant,  if  fruilty  at  all,  is  guilty  only  of  larceny,  proof  of 
a  previous  larceny  committed  by  bim  is  incompetent. 

Wm.  J.  Hendrick  and  W.  F.  Bradshaw  for  appellant. 

James  Campbell  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  an  inidctment  for  receiving  stolen  property  it  is  competent: 
to  show,  as  laid  down  by  the  text-books,  that  other  stolen  prop^ 
erty  was  found  in  the  possession  of  the  accused.  This  is  permittedL 
to  show  guilty  knowledge  on  the  part  of  the  accused. 
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Mr.  WhartoD  says:  *'So  when  the  hypothesis  proposed  is  that  A 
received  certain  articles  from  B,  knowing  them  to  have  been 
stolen,  it  is  relevant  to  show  that  A  bad  received  and  pledged  to- 
other  parties  a  series  of  other  articles  proved  to  have  been  stolen 
by  B.  '  (Wharton  on  Evidence,  volume.  1,  page  82,  8d  ed. ;  also 
Devoto  V.  Commonwealth,  3  Met,  876,  where  the  same  doctrine 
is  announced.) 

In  this  case  the  indictment  contained  two  counts — one  for  lar- 
ceny and  the  other  for  receiving  stolen  goods,  knowing  them  to 
have  been  stolen.  The  accused  lived  with  his  father,  and  the 
goods  mentioned  in  the  indictment  were  on  the  premises  of  the 
father,  and  it  seems  to  us  the  accused,  if  guilty  at  all,  was  guilty 
of  larceny,  and  the  proof  of  a  previous  larceny  committed  by  him 
was  incompetent  to  establish  the  larceny  charged.  We  must  as- 
same,  however,  that  the  verdict  of  not  guilty  was  proper,  as  the 
trial  resulted  in  an  acquittal. 

We  are  not  disposed  to  adjudge  from  the  facts  before  us  that 
the  court  erred  in  rejecting  the  testimony. 


ROGERS  V.    COMMONWEALTH. 
(Filed  September  27,  1894.) 

1.  An  iDBtruotion  that  the  law  presumes  that:  a  sane  man  intends  the 
natural  and  prottable  oonsequences  of  any  act  whlob  he  willfully  and  delib- 
erately does  ought  not  to  be  given  on  a  trial  for  murder:  such  presumption 
1b  not  one  of  law  to  be  applied  by  the  court,  but  at  most  is  one  of  fact  to  be 
weighed  by  the  jury. 

Id  this  case  the  fatal  blow  was  struck  with  a  wooden  club,  and  defend- 
ant claims  he  did  not  intend  to  kill  deceased  when  he  used  the  club,  and 
the  Instruction  above  named  was  hiffhly  prejudicial  to  him. 

2,  The  evidence  in  this  case  was  such  as  entitled  the  defendant  to  an  in- 
struction on  the  law  of  voluntary  manslaughter,  and  the  failure  of  the  court 
to  give  it  was  a  prejudicial  error. 

E.  Dudley  Walker,  J.  S.  Wortham  and  W.  R.  Haynes  for  appel- 
lant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Grayson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

From  a  judgment  in  pursuance  of  a  verdict  convicting  him  of 
the  murder  of  W.  R.  Prewitt,  and  sentencing  him  to  tne  peni- 
tentiary for  life,  the  appellant,  a  lad  of  nineteen  years,  has  ap- 
pealed to  this  court,  and  complains,  first,  that  the  instructions, 
given  by  the  trial  court,  and  particularly  the  one  numbered  the 
sixth,  were  prejuidcial  to  hfm,  and  second,  that  an  instruc- 
tion on  the  law  of  voluntary  manslaughter  was  refused  him. 

Other  alleged  errors  do  not  appear  to  be  substantial,  and  need 
not  be  noticed.  The  first  instruction  presents  the  law  of  murder 
in  unobjectionable  form.  The  second,  the  law  of  involuntary 
manslaughter.  The  bl^ow  was  inflicted  with  a  wooden  club — 
the  half  of  a  keg  stave — and  if  by  its  use  the  accused  did  not  in- 
tend to  produce  death  he  was  to  be  found  guilty  of  a  misedmean- 
or  only.     The  third  instruction  is  on  a  point  not  involved  here. 

The  fourth  and  fifth  were  on  the  subject  of  insanity,  though 
there  was  no  tesitmony  tending  to  show  such  a  mental  condition^ 
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save  an  alRidavit  of  the  accused  for  a  continuance,  stating;  that 
his  mother  would  prove  him  feeble-minded.  This  issue  appears 
to  have  been  an  insignificant  one.  The  sixth  and  objectionable 
Instruction  is  as  follows:  *'Thelaw  presumes  that  a  sane  man  in- 
tends the  natural  and  probable  consequences  of  any  act  which  he 
willfully  and  deliberately  does.''  There  being  no  appreciable 
proof  to  the  contrary,  the  accused  must  be  held  to  be  sane.  The 
consequences  of  his  willful  and  deliberate  act  was  death.  These 
consequences  were  easily  assumed  as  naturally  following  the 
blow.  Hence  the  instruction  is  to  the  etfpct  that  the  accused  is 
presumed  to  have  intended  to  kill  the  deceased  by  the  use  of  the 
club. 

Mr.  Wharton  says:  "The  doctrine  that  malice  and  intent  are 
presumptions  of  law  to  be  inferred  from  the  mere  acts  of  killing, 
belongs,  even  if  correct,  to  purely  speculative  jurisprudence,  and 
can  not  be  applied  to  any  case  that  can  possibly  arise  before  the 
courts.'' 

In  Madden  v.  State,  1  Kansas,  356,  quoted  and  approved  in 
Farris  v.  Commonwealth,  14  Bush,  873,  it  is  held  that  the  pre- 
sumption that  the  accused  intended  the  natural  and  probable 
consequences  of  his  own  acts  is  not  one  of  law  to  be  applied  by" 
the  court,  but  of  fact  to  be  weighed  by  the  jury.  (Payne  v. 
Commonwealth,  1  Met.,  375;  Cotfee  v.  The  State,  3  Georgia,  283 
Maher  v.  People,  10  Mich.,  212.) 

The  only  plea  available  to  the  accused  under  the  insturctions 
to  save  hiinself  from  conviction  for  murder  was  that  it  was  not 
his  intention  in  usinjr  the  club  to  produce  death,  and  this  plea 
he  tried  to  make  good  by  showing  the  facts  and  circumstances 
attending  the  assault.  He  showed  that  he  had  been  a  constant 
visitor  at  Prewitt's  house  for  some  time,  was  'visiting  his  daugh- 
ter, and  while  the  old  gentleman  had  spoken  sharply  to  him  the 
night  before  he  had  felt  only  aggrieved  or  hurt  and  not  angered; 
that  he  sauntered  into  the  sliop  of  the  deceased  the  next  morn- 
ing thinking  or  hoping  ihat  he  would  be  received  with  a  friendly 
nod  or  word  and  the  way  thus  paved  for  a  continuation  of  his 
visits.  After  waiting  from  ten  to  twenty  minutes,  the  deceased 
not  speaking  to  him,  he  suddenly  picked  up  a  wooden  stick, 
struck  the  old  man  and  ran  home  without  conceiving  that  the 
lick  could  result  seriously.  He  argues  if  he  had  intended  to  kill 
he  would  have  used  some  deadly  weapon,  or  at  any  rate  some 
heavy  iron  bar  or  poker  lying  in  the  blacksmith  shop.  But  this 
defense,  as  we  have  seen,  while  nominally  left  open  to  the  ac- 
cused by  the  second  instruction,  was  practically  closed  j^bj^  the 
legal  presumption  defined  in  the  sixth. 

In  the  second  place  we  are  convinced  that  the  accused  was 
entitled  to  have  tlie  jury  instruced  on  the  law  of  voluntary  man- 
slaughter. Whether  or  not  malice,  the  very  essence  of  murder, 
existed  was  a  fact  to  be  determined  by  the  jury,  and  all  the  at- 
tending circumstances  of  the  homicide,  including  the  mental  con- 
dition of  the  accused,  whether  sober  or  drunk,  whether  feeble- 
minded or  otherwise,  whether  provoked  and  incited  Into  sudden 
passion  at  the  moment  of  the  assault  with  the  stick,  the  character 
of  the  weapon  used,  all  were  matters  legally  put  in  proof  for  the 
consideration  of  the  jury,  for  the  very  purpose  of  guiding  them 
to  a  correct  conclusion  on  the  degree  of  the  appellant's  guilt. 
We  do  not  review  the  facts  in  detail,  as  there  is  to  beanoter  trial. 

For  the  reasons  indicated  the  judgment  is  reversed  and  a  new 
trial  directed  upon  principles  consistent  with  this  opinioD. 
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HOWARD  V.  COMMONWEALTH. 
(Filed  September  27,    1894.) 

1.  IndiotmeDt— Joinder  of  offeDses— An  iDdictmeDt  againflt  two  parties  for 
"Willful  and  lualiolous  shootlDfr,  with  intent  to  kill,  oharses  in  its  first  count 
that  H.  did  the  shooting;  in  the  second  count  that  ^.  aided  and  encouraged 
blm;  in  the  third  that  S.  did  the  shooting;  in  the  fourth  that  H.  aided  and 
«noouraged  him,  and  In  the  fifth  count  that  I.  did  the  shooting,  and  chat 
H.  and  8.  encouraged  and  aided  him.  Held—All  the  counts  relate  to  the 
Bame  shooting  and  wounding,  and  the  crime  set  out  in  the  fifth  count  does 
dot  relate  to  a  different  offense  from  that  alleged  in  the  other  four  counts. 

2.  Instructions— Aiders  and  abettors— An  insturotion  authorizing  the  con- 
viction of  the  appellant  in  the  event  that  S.  or  I.  or  the  appellant  did  the 
•shooting  "pursuant  to  a  common  understanding  and  Intent  to  kill  said  M. 
between  them  all.  or  any  two  of  them,*'  was  not  prejudicial  to  the  acouFed 
Blnce  the  evidence  did  not  disclose  any  act  done  Tiy  the  other  two,  to  which 
appellant  was  not  a  party. 

Wm.  H.  Holt  and  John  Feland  &  Son  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

On  tlie  night  of  December  22,  1893,  Isom  Gwynn,  Stewart  Gwynn 
and  the  appellant,  Howard,  were  on  the  streets  of  Owenshoro  in 
an  intoxicated  condition.  By  their  boisterous  conduct  they  at- 
tracted the  attention  of  policeutan  Dan  Miller,  wlio  approached 
Stewart  Owynn  for  the  purpose  of  arresting  him,  Isom  Gwynn 
and  Howard  being  at  the  time  some  twenty-five  or  thirty  feet 
in  advance  of  Stewart.  The  latter  defied  the  officer,  drew  his 
pocket  knife  and  cut  him  in  the  face.  Miller  then  knocked  Stew- 
art down  with  his  billy,  placed  nippers  on  his  wrist  and  was 
starting  to  the  lockup  with  him  when  Isom  and  Howard  turned 
back,  one  of  them  saying  **lets  get  the  son  of  a  bitch."  They 
rushed  on  the  officer  and  struck  him  in  the  back,  knocking  him 
■down,  and  just  as  he  fell  a  shot  was  fired  from  a  pistol,  which 
vent  through  his  left  hand  Just  back  of  the  thumb  near  tlie  wrist 
Joint. 

After  Miller  was    knocked  down    he  continued    to    hold    on    to 

Stewart  with  his  nippers.  Isom  and  Howard  jumped  on  the 
■officer,  one  of  them  grabbing  at  his  throat  and  the  other  attempt- 
ing to  wrench  his  pistol  from  his  hand.  While  he  was  thus  pros- 
trate and  wounded  on  tlie  ground,  with  Isom  and  Stewart  on  him, 
he  succeeded  in  firing  two  shots,  one  of  which  took  effect  in 
Isom  Gwynn's  neck.  Howard  wrenched  the  officer's  pistol  from 
him,  and  the  parties  then  ran  olT  in  dilTerent  directions.  Isom, 
however,  soon  fell  and  shorlty  died  form  the  effects  of  the  shot. 

No  weapons  were  found  on  the  person  of  the  dead  man,  Isom, 
t)r  on  the  ground  where  the  encounter  took  place,  but  on  the  next 
morning  the  officer's  pistol,  with  two  empty  chambers,  was  found 
In  the  rear  of  a  tobacco  factory,  in  the  direction  of  which  How- 
ard had  been  seen  running  immediately  after  the  shooting.  The 
appellant,  Howard,  and  Stewart  were  arrested  and  indicted  for 
maliciouslv  and  willfully  shooting  and  wounding  Miller  with  in- 
tent to  kill  him.  At  their  trial  Stewart  was  acquitted  and  How- 
ard sentenced  to  the  State  prison  for  one  year. 

The  errors  of  which  the  appellant  complains  are  that,  first,  the 
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indictment  charged  more  than  one  offense,  and  second,  the  in* 
Btruotions  are  erroneous  and  prejudicial. 

First.  The  joint  indictment  consists  of  five  counts:  (1)  How* 
ard  is  charged  with  the  shooting,  and  (2)  Stewart  Gwynn  with 
aiding  and  encouraging  him;  (3)  Stewart  Gwynn  is  charged  with 
the  shooting,  and  (4)  Howard  with  aiding  and  encouraging  him. 
The  last  count  (5)  charges  that  Isom  Gwynn  did  the  shooting 
and  Howard  and  Stewart  Gwynn  aided  and  encouraged  him. 

It  is  urged  that,  as  Isom  Gwynn  is   not  alleged  to  have   been  a 

participant  in   counts  from  one  to   four  inclusive,  the   charge  of 

aiding  and  encouraging  him,  as  set  out  in  the  fifth  count,  consti* 
tutes  a  separate  offense,  which  is  inhibited  by  section  126  of  the 
Criminal  Code.  We  think  such  a  construction  would  be  over* 
strict.  When  the  indictment  is  considered  as  a  whole  the  same 
transaction  is  evidently  referred  to  in  all  the  counts.  The  shoot* 
ing  and  wounding  of  Miller  is  tlie  sole  charge.  It  is  permissible 
under  the  section  of  the  Code  supra  to  charge  the  modes  and 
means  of  the  commission  of  the  crime  in  the  alternative,  and 
aiders   and  abettors   may  now  be    held  as   principals   under   the 

statute.     (Kentucky  Statutes,  section . ) 

Second.  The  first  instruction  authorizes  a  conviction  if  the  jury 
believed  beyond  a  reasonable  doubt  that  either  Howard  or  the 
Gwynns  did  the  shooting,  and  the  others  were  present  and, 
knowing  of  the  intontion  of  the  one  so  shooting,  aicled  and  abet* 
ted  him  therein. 

The  second  instruction,  and  it  is  to  this  only  that  any  special 
objection  is  urged,  is  that  although  the  jury  "may  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  one  of  said  defend* 
ants  willfully  and  maliciously  shot  the  said  Miller  in  the  manner 
and  w^ith  the  intent  supposed  in  the  first  instruction,  yet  they 
can  not  find  either  of  said  parties  guilty  of  said  shooting  unless 
they  can  find  from  the  evidence  beyond  a  reasonable  doubt  which 
one  of  them  did  said  shooting,  unless  they  believe  from  the  evi* 
dence  beyond  a  reasonable  doubt  that  saild   shooting  was   done 

fmrsuant  to  a  common  understanding  and  intent  to  kill  said  Mil- 
er  between  all  or  any  two  of  them.'' 

The  criticism  urged  by  learned  counsel  to  this  instruction  is 
that  the  words  *'or  any  two  of  them''  might  mean  the  two 
Gwynns,. and,  therefore,  even  if  Isom  or  Stewart  Gwynn  fired 
the  shot  that  wounded  the  officer,  yec  Howard  might  have  been 
convicted  of  the  cirme  by  reason  of  its  having  been  done  pursuant 
to  an  understanding  and  intent  common  only  to  the  Gwynns. 

In  other  words,  that  though  Howard  may  not  have  fired  the 
shot  or  been  a  party  to  the  understanding  or  intent  to  shoot  the 
officer,  yet  he  might  be  convicted  under  this  instruction. 

It  may  be  admitted  that  if  the  proof  disclosed  any  concert  of 
action  between  the  Gwynns  or  anv  act  done  by  them  in  pursu- 
ance of  a  purpose  not  common  to  Howard,  and  in  which  he  was 
not  a  paritcipant,  there  might  be  some  force  in  this  contention. 
But  while  Stweart  Gwynn  was  under  arrest  and  separated  from 
the  others,  Howard  and  Isom  rushed  upon  the  officer  in  concert 
and  precipitated  the  conflict,  one  grabbing  for  the  throat  of  the 
officer  and  the  other  for  his  pistol.  Therefore,  the  hynothesia 
upon  which  the  language  of  the  instruction  under  a  aiflferent 
state  of  proof  might  have  been  prejudicial  to  the  appellant  was 
one  impossible  of  adoption  or  even  conception  by  the  jury. 

Moreover,  it  was  not  necessary  to  the  conviction  of  the  parties 
indicted  that  the  crime  should  have  been  committed  in  pursu« 
ance  of  a  common  understanding  or  intent.    The  statute  author-^ 
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izes  the   convicfcion   of  one   who   shall  have   "aided,    counseled^ 
advised  or  encouraged'^  another  in  such  shooting.      The   indict- 
ment did  not    charge  and    need  not   have    charged  that    the   one. 
aiding,  etc.,  must  have   done  so  in   pursuance  of  an  understand-, 
ing  or  intent  common  to  any  or  all  the  participants. 

The  instructions  were  more  favorable  to  the  appellant  than  the. 
law  authorized. 

We  perceive  no  error  in  the  record  to  the  prejudice  of  the  appel^ 
lant,  and  the  judgment  is,  therefore,  affirmed. 


POLLY  V.  COMMONWEALTH. 
(Filed  October  4,  1894— Not  to  be  reported.) 

1.  Althouf^b  ao  IndlctmeDt  for  unlawfully  detaining  a  woman  agftinsl  heiv 
will,  with  tbe  intent  to  have  oarnal  knowledge  with  her.  alleges  that  the 
woman  detained  was  under  twelve  years  of  age,  this  does  not  render  It  de- 
fective or  authorize  tbe  trial  of  accused   under  it    for  any  other  crime  de- 
nounced by  tbe  statute. 

3.  Tbe  court  should  not  iu  its  instructions  group  together  all  the  evidence, 
of  an  aggragating  nature  so  as  to  call  undue  prominence  to  it,  or  to  give  it. 
undue  weight;  the  accused  is  entitled  to  have  a  free  and  fair  oonsideratloiv. 
of  all  tbe  competent  evidence  by  tbe  jury. 

John  L.  Scott  &  Son  and  Baker  &  Baker  for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Knott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

This  is  a  conviction  under  an  indictment  for  unlawfully  detain-, 
ing  a  woman  against  her  will,  with  intent  to  have  carnal  knowl-. 
edge  with  her.     (Section  1158,  Kentucky  Statutes.) 

The  indictment,  in  specifying  the  crime,  charged,  and  this  was 
shown    to   be  the    trutn,  that    the  woman    detained    was    under- 
twelve   years   of   age;  but  this,    although    surplusage,  does    not. 
render  the   indictment  bad  or  charge  a  crime  denounced    in  any 
other  section  of  the  statutes. 

The  facts  are  peculiar,  and  while  strongly  tending  to  raise  a 
doubt  of  any  guilty  intention  on  the  part  of  the  accused,  yet  that 
question  of  intention  is  one  of  fact,  to  be  determined  by  the  juryj 
out  in  reaching  its  conclusion  the  jury  must  be  left  free  to  con- 
sider all  the  testimony.  Certain  parts  of  the  proof,  of  an  aggra- 
vating character  or  tendency,  must  not  be  grouped  in  the  in-. 
Btruotions. 

Here  the  chief  instruction  tells  the  jury  to  find  the  accused 
guilty  if  the  alleged  detention  was  of  a  woman ''under  twelve 
years  of  age,^^  and  was ''by  getting  in  bed  with  her  and  by 
putting  his  hands  and  arms  about  her.^' 

The  accused,  who  was  less  than  twenty  years  of  age  but  mar-, 
ried,  testified  that  he  was  sent  for  by  his  father,  and  steppecft 
over  to  his  neighbor's  to  get  the  little  Collins  girl  to  stay  with 
his  wife  while  he  was  gone.  He  went  to  his  father's,  got  home 
about  2  O'clock  in  the  morning,  and  went  into  the  room  w^hen  it . 
was  dark.  He  undressed  and  started  to  get 'in  the  bed  where  he. 
and  his  wife  usually  slept,  and  found,  as  he  thought,  his  wife, 
lying  in  the  front  of  the  bed.  He  called  her  by  name,  and  put  his., 
bands  on  her  shoulders,  telling  her  to  lay  over.    In   a  few  mo-. 
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onents  the  little  girl  answered,  ''This  is  n)t  Ella/'    He  then  said, 

*'Lay  still;  I  meant  no  hiirm/'  and  Immediately  got  in  bed  with 

-his  wife,  who  was  sleeping  in  another  bed  in  the  same  room. 

The  girl  testifies   that  after   finding  out   who  she   was   the  ac- 

t;used  offered  her  twenty-five  cents  and  a  dram  to  keep  still  and 

4iot  awaken  his  wife;  that  he  did  not  otherwise  molest  her,  but 
got  up  and  got  in  bed  with  his  wife. 

It  seems  to  us  that  it  was  error  to  select  certain  portions  of  the 
"testimony  and  submit  them  to  the  jury.  It  calls  special  atten- 
tion to  certain  evidence  and  gives  it  undue  prominence.  This 
iias  often  beei)  condemned  by  this  court. 

Judgment  reversed  with  directions  to  grant  the  accused  a  new 
trial  in  conformity  herewith. 


KENTUCKY  SUPERIOR  COURT. 


GRANT  V.  PEARCE,  &c. 

(Filed  June  13,  1894.) 

1.  Corporations— AdvanceH  by  stockholders— Promise  made  at  stockholders' 
lueetitifc  blDding  on  stockholders  personally— Where  certaiD  stockholders  in 
a  corporation,  the  property  of  which  was  about  to  be  sold  under  a  deed  of 
Assignment  executed  by  the  corporation  for  the  benefit  of  its  creditors, 
formed  u  syndicate  and  agreed  to  buy  the  property  and  organize  a  new  oor- 
poratlon,  and  with  that  end  in  view  executed  a  writing  appointing  two  of 
their  number  a  •'committee  to  carry  out  the  purpose  hereinafter  set  forth," 
and  constituted  them  the  "agents  and  trustees  of  the  subscribers  hereto, 
with  all  the  powers  necessary  to  that  end,"  and  the  "committee"  named, 
after  the  new  corporation  was  organized,  advanced  money  for  its  use,  and 
at  a  meeting  of  stockholders  this  action  upon  the  part  of  the  "committee" 
was  recognized  as  within  their  authority,  and  the  payment  of  the  sum 
advanced  was  "guaranteed"  to  them,  the  stockholders  present  at  that  meet- 
ing must  be  regarded  as  binding  themselves  personally  for  the  repayment  of 
this  sum  in  the  proportion  of  the  stock  held  by  each,  the  corporation  being 
bound  independent  of  any  agreement  by  the  stockholders. 

2.  A  mere  verbal  promise  upon  the  part  of  one  of  the  stockholders  to  pay 
his  part  of  the  sum  advanced  by  the  "committee"  is  enforcible,  as  it  is  not 
a  promise  to  answer  for  the  debt  of  another,  and,  therefore,  not  within  the 
statute  of  frauds.  Though  the  money  was  advanced  ostensibly  to  the  corpor- 
•ation  it  was  in  reality  advanced  for  the  benefit  of  each  member  of  it,  and 
the  promise  by  the  stocl^holder  was,  therefore,  a  promise  to  repay  the  "com- 
mittee" what  they  had  advanced  for  him.  And  a  stockholder  having  the 
power  to  hind  himself  by  his  own  verbal  agreement  could  confer  the  same 
power  on  his  proxy. 

Pirtle  Speed  &  Trahue  for  appellant. 

Dodd  &  Dodd  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  hy  Judge  Barhour. 

Some  time  prior  to  1888  the  appellant  and  appellees  and  a  num- 
ber of  other  persons  associated  themselves  together  and  became 
Incorporated  in  the  name  of  the  American  Maize  Oil  Cake  Co. 
''They  purchased  machinery  and  erected  a  plant  at  a  cost  of  $18,000. 
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The  company  shortly  afterwards  failed  and  made  an  assignment, 
for  the  benefit  of  its  creditors.  When  the  property  of  the  corpora-, 
tion  was  about  to  be  sold  by  the  assignee,  some  of  the  stock--, 
holders,  including  the  appellant,  and  the  appellees,  for  the. 
purpose  of  protecting  their  interests,  formed  a'  syndicate  and 
agreed  to  buy  the  proi)erty  and  organize  anew  corporation.  They 
entered  into  a  writing  of  which  the  following  is  the  substance: 

1st.  Gaulbert  and  Pearce  (appellees)  are  appointed  a  committee, 
to  carry  out  tlie  purposes  hereinafter  set  fortli,  and  are  constituted 
the  agents  and   trustees  of  the  subscribers  hereto,  with   all  the 
powers  necessary  to  that  end. 

2d.  The  committee  are  authorized  to  purchase  the  property, 
franchises,  etc.,  for  the  susbcribers  at  a  price  not  exceeding 
$25, (XX);  the  purchase  to  be  made  in  the  names  of  the  said  com- 
mittee individually  as  trustees  for  the  subscribers  hereto. 

3d.  In  the  case  of  a  purchase  the  committee  and  sucn  of  the 
subscribers  as  may  wish  to  unite  witli  them  are  directed  to  organ- 
ize a  new  corporation  with  an  authorized  capital  stock  of  $100,000, 
and  to  transfer  their  purchase  to  the  new  corporation. 

4th.  Each  subscriber  agrees  within  twenty  days  after  notice  of 
the  organization  of  tlie  new  corporation  to*  pay' to  the  treasurer 
(the  appellee,  Pearce),  his  pro  rata  of  the  purchase  price  based 
on  the  actual  amount  already  invested  by  him  in  the  old  corpora- 
tion, and  for  the  two  amounts  is  to  receive  fully  paid-up  stock  in 
the  new  corporation.  And  each  subscriber  is  to  pay  in  addition, 
within  thirty  days  after  notice,  as  an  Initial  cash  capital  to  begin 
operation  on,  an  amount  in  cash  which  shall  not  be  less  than  ten 

Eer  cent,  of   the  amount   of   his  paid-up  capital  stock,  for   which 
e  is  to  receivp  additional  paid-up  capital  stock,  dollar  for  dollar. 

oth.  It  is  further  agreed  that  this  agreement  is  for  the  mutual 
protection  of  the  subscribers  hereto  on  the  basis  of  which  has 
already  been  paid  by  them  to  the  old  corporal  ton,  or  expended 
by  them  on  its  accounts,  as  fixed  by  them  and  set  opposite  to 
their  names,  and  that  they  and  each  of  them  mutually  agree  to 
share  on  that  basis  his  or  their  relative  proportion  of  the  risks 
and  burdens  herel)y  assumed. 

The  appellees,  acting  as  a  committee,  purchased  the  property 
at  the  price  of  $2,  JOO,  and  with  the  approval  of  the  appt'llan/  in- 
corporated as  the  U.  S.  Maize  Oil  Cake  ('o.,  and  transferred  their- 
purchase  to  it  in  accordance  with  the  agreement.  The  appellant 
had  subscribed  $2,000  to  the  old  corporation,  of  which  he  had 
paid  $1,(500.  To  the  new  corporation,  as  provided  under  the  latter 
part  of  the  fourth  article  of  the  agreement,  he  paid  two  calls  of 
seven  and  ten  per  ct-nt.  respectively,  making  the  total  amount 
paid  out  by  him,  $1,872.  The  new  company  shortly  becomes  in 
ne€*d  of  money  with  which  to  operate  its  plant.  This  money,  to 
the  extent  of  $6,000,  was  borrowed  by  the  appellees,  they  secur- 
ing its  payment  by  their  individual  endorsements,  and  afterwards 
paying  it.  About  this  time,  September  2,  1889,  a  meeting  of  the 
stockholders  was  held,  at  which  all  were  present  in  i)erson  or  by 
proxy  except  one  stockholder.  At  this  meeting,  according  ta 
the  minutes,  '*the  report  from  the  syndicate  committee  was  re- 
ceived and  accepted.  It  appeari::g  that  said  committee,  com- 
posed of  Messrs.  (raulbert  and  Pearce,  had  advanced  $(5,000  ])y 
authority  of  the  syndicate  agreement  for  the  operation  of  the 
mill  at  Cincinnati,  and  with  a  view  of  recouping  them  for  the 
game,  it  was  resolved  that  an  opportunity  be  given  to  each  stock- 
holder to  subscribe  at  par  for  33I3  per  cent,  of  his  present  holding, 
with  twenty  days  in  which  to  answer,  the  amount  over  and 
above  $6,000  thus  raised   to  remain  in  the   treasury  for  operating^ 
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funds.     In  event  the  stockholders   failed  to   respond,  it  shall   be 

understood  that  he  declines  to  avail  himslef  of  such  opportunity, 

and  the  syndicate  conimitteee  is   directed  to  wind  up   the  affairs 

^f  the  company  under  due  process  of  law,  said   Pearce  and  Gaul- 

bert  being  guaranteed  their  $6,000/'    We  think  that  the  evidence 

shows  that  the  appellant  was  personally  present  at  this  meeting. 

The  stockholders  failed  to   subscribe   the  SS}^  per  cent.,  and   the 

appellees,  by  direction  of  the  stockholders,  wound  up  the  busi- 
ness of  the  concern,  and  after  paying  other  liabilities  of  the  cor- 
poration, tliere  remained  due  to  the  appellees  the  sum  of  $6,000. 

Thereupon  the  appellees  brought  this  action  against  the  appel- 
lant, alleging  that  it  was  the  agreement  between  the  stock- 
holders, that  each  was  to  pay  his  proportion  of  this  sum,  based 
upon  the  amount  of  stock  held  by  him,  and  that  appellant's 
aliare  of  the  loss  was  $624.  Appellees  having  obtained  a  judg- 
ment against  appellant,  he  prosecutes  this  appeal. 

It  is  not  claimed  that  the  appellees  in  anywise  exceeded  their 
authority,  or  that  theymade  unnecessary  or  useless  expenditures. 
It  is  reasonably  certam  that  the  stockholders,  including  the  ap- 
pellant, knew  that  the  appellees  were  advancing  money  for  the 
purpose  of  conducting  the  business  of  tlie  company,  and  he  con- 
-cedes  that  he  was  willing  and  even  consented  that  the  appellees 
should  be  reimbursed  by  the  corporation,  but  declares  that  he 
never  agreed  to  be  individually  bound  for  the  debt. 

It  is  clear  that,  independent  of  the  agreement  made  by  the 
stockholders  at  the  meeting  of  September  2,  1889,  the  appellees 
would  have  been  entitled  to  reimbursement  from  the  corpora- 
iton.  They  were  acting  in  good  faith  as  trustees  for  their  associ- 
ates, and  as  they  and  the  other  stockholders,  including  the 
appellant,  believed  was  for  the  best  interests  of  all.  Under  these 
circumstances    there  was   at  least   a  moral  obligation    upon    the 

f^art  of  the  appellant,  as  well  as  the  otlier  stockholders,  to  share 
n  the  loss  sustained. 

If  the  stockholders  did  not  in  their  meeting  mean  to  bind  them- 
selves personally  in  the  proportion  of  the  stock  held  by  each, 
when  they  said  that  the  $6,000  had  been  advanced  by  the  author- 
ity of  the  syndicate  agreement  for  the  opeartion  of  the  mill,  and 
thgkt  the  appellees  were  to  be  guaranteed  their  $6,000,  they  could 
■have  meant  nothing.  That  is  what  the  proceedings  of  the  meet- 
ing seem  to  us  to  mean,  and  it  appears  to  have  been  understood 
in  this  way  by  every  stockholder  except  the  appellant;  and  even 
the  appellant  seems  to  have  so  understood  it  before  the  institu- 
tion of  the  suit,  for  several  witnesses  say  he  promised  to  pay  his 
part.  That  he  did  so  promise  must  be  taken  as  true,  upon  this 
appeal,  as  the  fact  was  so  found  by  the  jury;  but  it  is  contended 
that  even  if  he  did  promise,  the  promise  is  not  enforcible  because 
it  is  a  promise  to  answer  for  the  debt  of  another,  and  within  the 
.statute  of  frauds.  This  contention,  it  seems  to  us,  is  based  upon 
an  entire  misconception  of  the  relation  of  the  parties. 

These  parties  had  associated  themselves  together  under  a  cor^ 
porate  name  for  tiie  purpose  of  securing  their  pecuniary  interests 
— the  thing  they  had  embarked  in  was  a  mere  experiment. 
Every  advancement  of  money  made  by  one  was  intended  for  the 
Ibenent  of  the  others  as  well  as  himself,  and,  had  the  venture 
prospered,  would  have  inured  to  the  benefit  of  all. 

Though  the  money  was  advanced  ostensibly  to  the  corporation, 
it  was  in  reality  advanced  for  the  benefit  of  each  member  of  it, 
and  for  the  purpose  of  putting  the  concern  upon  a  successful 
l>asis,  as  contemplated  by  the  syndicate  agreement.  The  prdtaise 
was,  therefore,  a  promise   by  the  appellant   to   repay   appellees 
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What  they  had  advanoed  for  him.  Though  the  instruotions  are 
severally  criticised,  we  see  no  objection  to  them. 

The  principal  objection  seems  to  be  that  they  authorized  a 
**proxy. '*  by  his  mere  verbal  promise,  to  bind  appellant  to  pay 
the  debt  of  the  corporation.  We  do  not  think  so.  As  we  have 
said,  the  debt  was  in  reality  a  debt  incuried  for  the  benefit  of 
the  appellant,  and  if  he  could  bind  himself  by  his  own  verbal 
agreement,  he  could  confer  the  same  power  on  his  proxy.  The 
petition,  in  the  view  we  have  taken  of  the  case,  sets  out  a  good 
cause  of  action. 

We  see  no  error  to  the  substantial  prejudice  of  the  appellant  in 
the  admis.oion  of  evidence.  The  only  evidence  we  see  that  is  at 
all  objectionable  is  the  statement  of  the  witness  Haldemau,  to 
the  effect  that  he  "understood  that  he  (appellant)  agreed  to  all 
agreements  we  had  made;  there  was  no  exceptions.^* 

This  was  a  part  of  a  long  answer  embracing  other  matter  which 
was  competent,  as  well  as  some  matters  which  were  irrelevant  and 
Incompetnt.  At  the  conclusion  of  the  answer  it  is  noted  as  ob- 
jected to,  and  objection  overruled  and  exception  taken.  What 
part  of  the  answer  it  was  that  was  objceted  to  does  nor.  appear; 
but  be  that  as  it  may  the  evidence,  though  improper,  coula  not 
have  prejudiced  the  appellant*s  case,  for  we  think  hih  own  evi- 
dence made  out  a  case  for  the  appellee.  His  purpose  to  bind 
himself  as  a  stockholder,  and  not.  as  an  individual,  is  not  in 
accord  with  his  virtual  admission  that  he  was  present  at  the 
meeting  of  September  2d,  and  agreed  to  what  was  then  done. 

The  judgment  is  affirmed  with  damages. 


ST.    JOHN'S    EPISCOPAL    CHURCH    OP    LEXINGTON    v. 

CLARK. 
(Filed  June   20,  1894.) 

1.  Building  ooD tract— Extra  work—AUhoufrli  a  building  contract  pro- 
vided that  no  extras  should  lie  charged  for  unless  ordered  afi  extras  in  writ- 
ing by  the  architect  and  building  committee,  and  the  price  of  said  work 
agreed  or  st-ated  in  the  writing,  yet  in  this  action  bv  the  contractors  to  re- 
cover for  extra  work  not  so  ordered,  as  the  petition  alleges  that  the  work 
was  done  at  the  special  instance  and  request  of  defendants,  and  when  com- 
pleted was  accepted  by  them,  the  plaintiffs  are  entitled  to  recover  therefor. 
AS  the  extra  work  mast  he  regarded  as  done  under  an  Independent  contract. 

2.  Damages  on  account  of  defectire  work— -As  the  damages  allowed  the  de- 
fendants on  their  counterclaim  on  account  of  defective  work  were  not 
enough,  the  judgment  is  reversed  for  that  error. 

Z.  Gihbons   for  appellant. 

D.  G.  Falconer  for  appellee. 

Appeal  from  Fayette  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Barbour. 

This  action  was  brought  by  the  appellee  to  recover  of  the  appel- 
lants a  balance  due  upon  the  contract  price  for  the  carpenters' 
work  done  and  materials  furnished  in  the  building  of  a  church 
and  for  extra  work  and  material  alleged  to  have  been  done  and 
furnished,  and  to  have  been  accepted  by  the  appellants. 

The  petition  sets  out  a  good  cause  of  action.  The  answer  de- 
nies that  the  materials  furnished  or  the  work  done  was  of  the 
quality  or  kind  provided  for  by  the  contract.     The  first  position 
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taken  by  appellants  in  their  argument  here  is  that  the  contract 
provided  that  no  extras  should  be  charged  for  unless  ordered  aa 
extras  in  writing  by  the  architect  and  building  coiTiinittee,  and 
the  price  of  said  work  agreed  or  stated  in  the  writing. 

In  Escott  V.  White,  10  Bush,  170,  the  court  held  that  ''though  & 
contract  stipulated  that  no  work  should  be  considered  extra  un- 
less ordered  in  writing  and  endorsed  by  the  architect,  if  extra 
work  be  done  at  the  instance  of  the  owner,  from  which  a  bene- 
fit is  derived,  it  must  be  regarded  as  an  independent  contract^ 
for  which  a  recovery  may  be  had/' 

The  petition  alleges  that  this  work  was  done  at  the  special 
instance  and  request  of  the  defendants,  and  when  completed  was 
accepted  by  them.  Certainly  this  allegation  brings  the  case 
within  the  rule  laid  down  in  the  Escott  case.  Besides,  the 
answer  admits  that  the  work  charged  for  as  extra  work  was  done^ 
but  avers  that  part  of  it  was  embraced  in  the  original  contract, 
and  further  alleges  that  the  extra  work  plainitfT  did  was  by  hia 
agreement  to  be  done  in  a  workmanlike  manner,  and  the  materi- 
als which  were  to  be  used  were  to  be  of  the  first  quality,  etc.; 
but  that  the  work  was  not  done  in  a  workmanlike  manner  and 
the  materials  were  inferior,   etc. 

So  upon  this  point  there  were  but  two  questions:  Was  that  part 
of  the  work  named  in  the  answer  extra  work,  and  was  the  work 
done  in  a  workmanlike  manner  and  the  material  furnished  of 
the  kind  agreed  upon?  Upon  this  point  the  appellee's  testimony 
sustains  his  contention,  and  we  will  accept  the  judgment  of  th& 
court  thereon  as  conclusive. 

The  principal  contention  is  as  to  whether  the  main  work  was 
done  in  a  workmanlike  manner  and  the  material  furnished  of 
the  quality  prescribed  in  the  plans  and  specifications.  After  a 
careful  examination  of  the  evidence  we  are  of  the  opinion  that 
the  work  was  not  done  in  a  workmanlike  manner,  and  much  of 
the  material  furnished  was  not  of  the  quality  required  J3y  the 
contract.  The  court  below  so  found,  and  fixed  the  damage,  on 
account  of  the  defective  work  and  material,  at  $250,  which  was 
directed  to  be  deducted  from  $445.95,  the  amount  claimed  by  the 
plaintiff.  Yet  the  court  allowed  the  plaintiff  interest  on  the 
$445.95  from  April  1,  1889,  and  only  allowed  the  defendants  in- 
terest on  tlie  $250  from  October  8,  1890.  the  date  of  the  filing  of 
their  answer.  This  was  error,  for  if  the  plaintitf's  work  was 
done  defect! vley,  and'  thereby  damaged  tlie  defendants,  he  cer- 
tainly should  not  be  allowed  interest  on  the  whole  of  the  amount 
claimed  bi'  him;  but  we  are  of  opinion  that  the  damages  allowed 
by  the  court  were  not  enougli. 

The  principal  damage  was  in  the  manner  of  constructing  the 
roof  and  the  ceiling  and  material  therein,  and  we  think  that  it 
will  take  at  least  $400  to  place  the  roof  in  the  condition  it  would 
have  been  in  had  the  contract  been  complied  with,  and  the  de- 
fendants should  be  allowed  that  sum  on  this  counterclaim. 

The  judgment  is  affirmed  on  the  cross  appeal  and  is  reversed 
on  the  original  appeal,  and  the  cause  is  remanded,  with  directions 
to  enter  judgment  for  the  plaintiff  for  $45.95. 
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SAME  V.  SAME. 

(Filed  May  3,  1894.) 

Improvement  by  pnardian  of  ward's  real  estate—Right  of  ooxitraotor  to 
subject  increase  in  rents— Where  the  property  of  wards  bad  been  enhanced 
in  value  by  hnproveuients  erected  under  a  contract  made  by  the  guardian 
in  (cood  faith  for  the  benefit  of  the  wards,  and  it  was  held  npon  a  former 
appeal  that,  althoufrh  the  guardian  had  no  power  to  make  the  contract,  the 
contractors  might  subject  the  rents  of  the  property  to  the  payment  of  the 
actual  cost  of  the  improvements  to  the  extent  that  they  had  been  increased 
by  reason  of  the  improvements,  the  fact  that  it  now  appears  that,  by  reason 
of  the  decline  in  business  or  from  other  causes,  there  has  been  such  a  falling 
olT  in  rents  that  they  are  very  little  in  excess  of  what  they  were  prior  to  the 
noakingof  the  improvements,  does  not  entitle  the  contractors  to  apportion 
the  rent  so  as  to  throw  upon  the  infants  any  part  of  the  burden  of  this  loss. 
The  contractors  can  subject  only  the  amount  in  excess  of  that  which  the 
property  yielded  before  the  Improvements  were  made. 

Stone  &  Sudduth  and  Thomas  F.  Hargis  for  appellants. 

John  S.  Jackman  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  case  has  been  heretofore  in  this  court,  and  the  judgment 
reversed,  that  the  appellants  might  recover  the  enhanced  rental 
value  of  the  property  by  reason  of  the  large  expenditure  made 
bv  them  on  appellees'  property,  the  pleadings  conducing  to  show 
t^at  the  increase  in  rental  was  almost  double  that  of  the  old 
building. 

The  opinion  was  not  based  on  the  idea  that  the  guardian  had 
the  power  to  make  contracts  that  would  involve  his  ward  in 
debt,  or  subject  their  estate  to  the  heirs  of  the  builders;  but  for 
the  reason  that  the  guardian  and  these  appellants  were  acting  in 
good  faith,  and  to  give  to  the  wards  the  proceeds  of  their  labor 
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«nd  the  material  furnished  without  any  consideration  whatever, 
would  be  inequitable  and  unjust,  where  the  rights  of  the  infants, 
by  giving  the  enhanced  value  of  the  rents,  could  in  no  wise  be 
preiudiced. 

They  had  improved  the  buildings  under  these  contracts  with 
the  guardian  at  a  cost  of  near  $22,000,  when  it  now  appears  from 
the  testimony  that  the  property  had  been  sold,  the  ground  upon 
which  the  building  stands  being  valued  at  $550  or  $900  per  front 
foot,  being  twenty-five  feet,  and  the  improvements  at  less  than 
$10,000. 

It  is  evident  from  the  facts  before  us  that  an  expenditure  of 
^3,000  or  $4,000  would  have  been  sufficient  to  have  remodeled  the 
structure,  or  to  have  placed  it  in  such  condition  as  its  rental 
would  have  been  equal  tp  the  improvement,  costing  over  $20,000. 
Those  connected  with  the  Fidelity  Trust  &  Safety  Vault  Com- 
pany, and  having  charge  of  this  property,  state  that  since 
August,  1890,  after  deducting  the  yearly  necessary  expenses  on 
the  property— -taxes,  insurance,  etc.— there  was  a  net  rental  of 
4(1,145  per  year,  a  part  only  of  which  went  to  these  appellees. 

The  building,  after  its  improvement,  never  exceeded  in  rental 
value  $2,000.  From  the  year  1876  to  the  date  of  sale,  a  period  of 
fourteen  or  fifteen  years,  the  wards,  who  are  now  adults,  did  not 
receive  in  the  way  of  net  rental  a  sum  exceeding  $500  or  $600  per 
annum.  The  old  building,  at  the  time  it  was  vacated,  was  rent- 
ing for  $2,500  per  annum,  and  it  may  well  be  argued  from  this 
proof  that  the  old  building  would  have  rented  for  as  much  as 
the  new  building,  but  whether  so  or  not  is  immaterial.  It  may 
be  conceded  that  the  decline  in  business,  or  its  transit  from  that 
part  of  the  city  to  more  favorable  locations,  has  caused  this  fall- 
ing off  in  the  rent;  still  these  owners  of  the  property  are  not,  in 
law  or  equity,  required  to  share  their  burden  of  the  loss. 

This  case  was  placed  distinctly  upon  the  ground  that  by  giv- 
ing to  the  appellants  the  enhanced  value  of  the  rents  ft  would 
leave  the  rights  of  the  appellees  undisturbed,  giving  to  them  the 
rent  they  had  been  receiving,  and  placing  them  in  the  posses- 
sion of  a  new  building.  We  are  now  asked  to  apportion  this 
;small  rental  between  these  parties,  when  the  aiipellants  have  no 
right  whatever  to  be  heard,  except  such  as  arises  from  a  plain 
equity  that  would  give  them  a  small  pittance  for  their  labor  and 
expenses,  no  one  else.  The  facts,  when  made  to  appear,  present 
no  such  case,  and  the  chancellor  acted  properly  in  refusing  to 
encumber  the  property  of  the  appellees  and  in  dismissing  the 
claim  of  the  appellants. 

The  judgments  below  are  affirmed. 


PARKLAND  HILLS  BLUE  LICK  WATER  CO.  v.  HAWKINS 

&  CO. 

(Filed  May  3,  1894.) 

1.  Trade-inark—A  trade-mark  may  be  a  name  adopted  and  uspd  by  a  mer- 
chant or  dealer  in  order  to  designate  the  floods  that  be  sells,  and  distinsnish 
them  from  those  sold  by  another.  The  name  of  a  place  may  be  selected  as  a 
trade  mark,  and  the  natural  product  of  a  spring  may  be  the  subject  of  the 
protection  afforded  by  it. 

2.  Same— The  lessees  of  Blue  Lick  SpringK,  who  handle  the  water  of  those 
springs  as  an  article  of  commerce,  and  who  have  for  many  years  used  the 
Dame  **Blae  Lick  Water"  as  their  trademark,  are  entitled  to  the  ezclusiTe 
use  of  that  name  as  a  trade-mark,  and  upon  their  petition  the  defendants, 
who  handle  a  mineral  water  obtained  from  an  artesian  well  in  a  distant 
part  of  the  State,  are  enjoined  from  using  the  words  "Blue  Lick*'  as  a  part 
of  their  trade -mark. 
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0*NeaL  Pryor  &  Selligman  for  appellant. 

John  W.  Barr,  Jr.,  for  appellees. 

Appeal  from  Jefferson  Circuit  Court  Law  and  Equity  division* 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellees  are  the  lessees  of  the  Lower  Blue  Lick  Springs, 
in  Nicholas  county,  Ky.,  and  since  1888  have  been  engaged  in 
handling  "Blue  Liok'^  water,  a  product  of  those  springs,  as  an 
article  of  commerce. 

The  appellant  is  a  corporation   of  recent  creation,  which   has 

put  on  the  market  a  water  denominated  ''Parkland  Hills   Blue 

Lick  Water/'the  words  **Blue  Lick''  being  made  the  most  prom« 

Inent  part  of   the   various  advertising  mediums  adopted.    This 

water  is  obtained  from  an  artisan  well  near  Louisville,  Ky.     The 

appellees  brought  this  action  to  restrain  the  appellant  from 
using  the  words  '*Blue  Lick''  in  connection  with  the  name  of  its 
water,  and  th«  relief  asked  having  been  granted  by  the  court 
below,  the  corporation  has  appealed. 

The  record  discloses  that  the  water  from  the  springs,  now 
under  the  control  of  the  appellees,  has  been  famous  under  the 
appellation  of  **  Blue  Lick  Water"  for  more  than  a  century.  It 
has  been  received  with  favor  throughout  the  United  States  and 
In  some  foreign  countries.  It  is  said  to  be  incomparable  as  an 
alterative  and  aperient,  and  highly  valuable  as  a  nervous  stim« 
ulant,  diaphoretic  and  diuretic. 

The  Blue  Licks,  the  upper  and  the  lower,  have  been  known 
tiince  the  early  setHement  of  the  State,  indeed  years  before  the 
formation  of  the  State.  It  was  at  the  lower  springs  that  in  1782 
the  memorable  and  sanguinary  battle  occurred  between  the 
whites  and  the  Indians,  making  the  spot  historically  renowned. 

Buffalo  and  other  wild  animals  had  well-located  *•  traces"  to 
and  from  this  spring,  which  they  frequented  to  lick  the  deposits 
from  the  water,  hence  the  first  name  was  "The  Licks."  The 
commercial  value  of  the  water  was  early  recognized,  and  years 
ago  the  predecessors  of  the  appellees  adopted  the  name  '*Blue 
Lick  "Water"  as  their  trade  mark. 

The  trade-mark  of  the  appellees  consists  of  a  circular  inscrip- 
tion of  the  words  "The  Celebrated  Blue  Lick  Water, "  in  large 
letters  at  the  top  of  the  circle,  and  the  words  "From  E.  C.  Haw- 
kins A  Co.,  Sole  Proprietors,  Blue  Lick  Springs,  Ky.,"  in  small 
letters  at  the  bottom  of  the  circle.  In  the  center  is  the  erect 
figure  of  a  Kentucky  pioneer,  with  his  rifle  and  dog,  and  on 
either  side  of  the  hunter  are  the  words  and  figures:  "Daniel 
Boone,  1782.     Trade-mark." 

The  question  before  us  does  not  affect  the  owners  of  the  upper 
springs,  the  sole  question  being  whether  the  plaintiffs  are  to  be 
protected  from  the  corporation  engaged  in  selling  the  artisan 
water  as  "Blue  Lick  Water."    Of  this  we  entertain  no  doubt. 

A  trade-mark  may  be  a  name  adopted  and  used  by  a  merchant 
■or  dealer,  in  order  to  desingate  the  goods  that  he  sells  and  dis- 
tinguish them  from  those  sold  by  another,  to  the  end  that  they 
may  be  known  in  the  market  as  bis,  and  thus  enable  him  to 
secure  such  profits  as  result  from  the  celebrity  of  his  wares,  or  a 
reputation  for  superior  skill,  industry  or  enterprise  in  handling 
the  article  put  upon  the  market.  Any  name  may  be  so  used  that 
be  may  deem  appropriate  as  designating  the  true  origin  or 
ownership  of  the  atricle  to  which  it  is  affixed;  though  he  may 
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not  appropriate  a  name  indicative  of  the  quality  of  his  good» 
which  others  may  employ  with  equal  truth  for  the  same  purpose. 

There  is  no  conceivable  reason  why  the  name  of  a  place  may 
not  be  selected  as  a  trade-mark,  or  the  natural  product  of  a 
spring  be  the  subject  of  the  protection  afforded  by  it. 

Thus  in  Newman,  &o.  v.  Alvord,  ^c,  61  N.  Y.,  189,  the  plain- 
tiffs were  protected  in  the  use  of  the  word  ••Akron"— the  name 
of  the  village  where  they  made  cement— against  those  who  were 
making  •*  Akron''  cement  at  Syracuse. 

So  in  Dunbar  v.  Glenn,  42  Wis.,  118,  the  owner  of  the  mineral 
spring  **Bethesda''  was  given  the  exclusive  use  of  that  name  as 
a  trade-mark,  indicating  the  origin  or  ownership  of  the  water 
therefrom,  and  it  was  said  the  law  relative  to  trade-mark  ap- 
plied, whether  the  vendible  commodity  be  natural  or  artiflcial, 
for  otherwise  the  purchaser  would  have  imposed  upon  him  an 
article  that  he  never  meant  to  buy,  and  the  owner  would  be 
robbed  of  the  fruits  of  the  reputation  h(5  has  successfully  labored 
to  earn. 

So  also  in  Congress  &  Empire  Spring  Co.  v.  High  Rock  Con- 
gress Spring  Co.,  46  N.  Y.,  291,  it  was  held  that  the  owner  of  a 
peculiar  product  of  nature,  such  as  mineral  water,  will  be  pro- 
tected in  the  exclusive  use  of  a  name  given  to  it,  and  employed 
as  a  trade- mark. 

The  word  '* Congress''  in  the  phrases  ** Congress  Water,'*  and 
"Congress  Spring  Water"  was  held  to  be  a  legitimate  trade- 
mark. 

In  the  case  under  consideration,  the  name  adopted  by  the  ap- 
pellees and  their  predecessors  for  the  water  from  Blue  Lick 
Springs,  indicated  the  origin;  and  ownership  or  place  of  the  pro- 
duct, and  is  one  in  the  exclusive  use  of  which  the  appellees 
should  be  protected.  The  proof  discloses  a  scheme  by  which, 
when  the  thirsty  patron  of  certain  dealers  in  the  city  of  Louis- 
ville called  for  Blue  Lick  water,  meaning  genuine  Blue  Lick» 
whicli  was  consessedly  the  Nicholas  county  product,  he 
was  to  be  given  water  from  the  artisan  well  of  the  appellant. 
This  was  no  less  a  fraud  on  the  public  than  on  the  appellees. 
The  purchaser  has  the  right  to  get  what  he  seeks,  and  the 
owner  is  entitled  to  the  profit  from  the  sale  of  the  thing  sought. 

Judgment  affirmed. 


LYONS,  &c.  V.  LANCASTER. 
(Filed  May  24,  1894— Not  to  be  reported.) 

Debtor  and  creditor— Land  paid  for  out  of  trust  fund— The  land  in  contro- 
versy having  been  held  upon  a  former  appeal  to  he  the  property  of  appellee,, 
and  subject  to  the  payment  of  debts  due  appellants,  his  creditors,  it  waa 
error  upon  the  return  of  the  case  to  allow  the  appellee,  as  trustee  for  bis 
children,  to  file  an  amended  answer,  claim lufi:  that  payments  made  unon 
the  land  were  paid  out  of  the  trust  fund,  and,  thereupon,  to  adjudge  tnat 
he.  as  trustee,  was  entitled  to  a  lien  on  the  land  therefor.  The  debtor 
should  not.  under  the  circumstances  of  the  case  and  at  this  sta^e  of  the  liti- 
gation, be  permitted,  either  as  trustee  or  individually,  tn  decrease  or  Inter- 
meddle with  the  fund  to  which  his  creditors  have  been  adjudged  entitled. 

Rives  &  Spalding  for  appellants. 

Thompson  &  McChord  for  appellee. 

Apppeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 
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In  the  former  opinion  in  this  case  the  land  In  con trovery— that 
is,  520  acres  and  66  acres— was  held  to  he  the  property  of  B.  J. 
Lancaster,  and  subject  to  payment  of  debts  of  appellant,  W.  H. 
Lyon,  and  others,  his  creditors,  without  condition  or  reserva- 
tion in  favor  of  any  other  person  except  Wilson,  to  whom  a  bal- 
ance of  purchase  money  for  the  520  acres  was  due,  and  for  which 
he  had  a  superior  Hen;  but  upon  return  of  the  case  B.  J.  Lan- 
caster, as  trustee  for  his  children,  whose  mother  is  now  dead, 
was  permitted  to  file  an  amended  answer  claiming:  that  all 
payments  hitherto  made  for  the  66-acre  tract,  as  well  as  pay- 
ments to  Wilson  on  the  620  acres,  were  made  by  or  with  means 
of  Mary  H.  Lancaster,  who  devised  her  estate  to  the  wife  of  B. 
J.  Lancaster,  and  is  now  owned  by  said  children.  And  the 
•commissioner  having  found  and  reported  that  B.  J.  Lancaster, 
as  trustee  for  his  children,  had,  February  1,  1890,  paid  out  of  the 
trust  fund  $400  on  notes  held  by  Wilson  for  purchase  money  of 
the  520  acres,  it  was  adjudged  that  he,  B.  J.  Lancaster,  as 
trustee,  has  a  lien  on  the  land  therefor.  This  was  error.  For  if 
t;uch  sum  was  paid  it  was  done  voluntarily,  and  the  children  of 
£.  J.  Lancaster  must  look  to  him  alone  to  re-im burse  them. 

B.  J.  Lancaster  certainly  should  not,  under  the  circumstances 
t)f  this  case,  and  at  this  stage  of  the  litigation,  be  permitted, 
either  as  trustee  or  individually,  to  decrease  or  intermeddle  with 
the  fund  to  which  his  creditors  have  been  adjudged  entitled. 

In  the  former  opinion  it  was  decided  that  the  lot  of  28  mules 
bad  been  purchased  and  paid  for  by  B.  J.  Lancaster,  and  to  the 
-extent  of  the  proceeds  of  sale  of  the  mules  had  been  paid  to 
Wilson  the  land  notes  should  be  credited.  The  report  of  the 
commissioner  now  shows  that  of  the  proceeds  of  mules  that  have 
been  sold  $1,240  was  paid  to  Mattingly,  from  whom  they  were 
purchased,  and  $1,100  thereof  paid  on  Wilson's  notes;  and  that  no 
Turther  sum  has  or  now  can  be  realized  from  that  source. 

The  lower  court  sustained  exception  to  the  report,  and  made  a 
rule  on  B.  J.  Lancaster  to  pay  about  $3,900,  the  amount  assumed 
to  have  been  realized  from  the  mules.  The  rule  was,  however, 
subfsequently  discharged,  though  it  was  not  definitely  adjudged 
'what,  if  any,  sum  should  be  paid  or  accounted  for  by  B.  J. 
Lancaster. 

In  our  opinion  it  would  not  be  just  or  equitable  to  hold  B.  J. 
Lancester  accountable  for  any  greater  amount  than  was  actually 
realized  by  him  from  sale  of  the  mules,  and  if  he  has  paid  Mat- 
tingly and  Wilson  all  that  has  or  can  be  realized,  he  ought  not  to 
be  required  to  pay  more. 

There  is,  it  seems  to  us,  nothing  to  be  further  done  in  this  case 
than  to  apply  proc^*edg  of  the  land  sold,  first,  to  pay  balance  of 
Wilson's  debts,  and  then  to  apply  residue  to  pay  appellants, 
creditors  of  B.  J.  Lancaster. 

But  for  the  error  indicated  the  judgment  is  reversed  and  re- 
manded for  further  prceedings  consistent  with  this  opinion. 


GEO.  T.  STAGG  CO.,  Ac.  v.  E.  H.  TAYLOR,  JR.  &  SONS. 

(Filed  June  16,  1894.) 

1.  Trade- markn— Where  a  oorporatioD  doing  businesa  under  the  corporate 
name  of  E.  H.  Taylor,  Jr.  Go.  operated  two  distilleries,  known  as  the  "O. 
9,  C*  and  "Carlisle"  distilleries,  and  upon  the  product  of  the  former  dis- 
tillery a  brand  was  used  consisting  of  the  letters  and  words  "O.  F.  G.  Hand- 
made Sour-mash  Whisky,  £.   H.   Taylor,   Jr.,   Distiller,'*  and  upon   the 
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Sroduot  of  the  latter  a  brand  ooDfllsting  of  the  wordR  ''Carlisle  Standard 
ourmash  Whisky,  £.  H.  Taylor,  Jr.  Co.,  Distiller,"  the  essential  featnre> 
of  the  trademark  in  the  one  case  was  the  letters  "O.  F.  G."  and  in  the 
other  the  word  "Carlisle/'  as  the  words  "hand-made"  and  "standard  sour- 
mash  whisky"  were  not  intended  as  a  part  of  the  trade  mark,  even  if  they 
oould  have  been  so  used,  and  for  the  name  of  the  distiller  in  the  brand  there 
was  to  be  substituted,  as  we  must  suppose,  the  name  of  the  person  of  whom 
it  oould  be  truthfully  said  he  was  tne  distiller;  and  the  subsequent  use  aa 
an  adjunct  to  these  brands  of  the  fao  simile  of  the  signature  of  E.  H.  Tay- 
lor, Jr.«  sometimes  with  and  sometimes  without  the  addition  of  the  word 
"company,"  can  not  be  regarded  as  making  that  signature  a  part  of  the 
trade-mark.  E.  H.  Taylor.  Jr.,  receiving  no  compensation  therefor.  And 
upon  the  withdrawal  of  E.  H.  Taylor,  Jr.  from  the  corporation,  the  cor- 
poration had  no  right  to  use  his  autograph  signature  or  to  advertise  him  aa 
the  distiller  of  whisky  thereafter  manufaoturea,  there  being  no  sale  by  Tay- 
lor to  the  company  of  the  right  to  use  his  signature,  and  it  being  doubtful 
whether  such  a  use  could  have  been  made  of  this  autograph  if  it  had  been 
in  express  terms  transferred,  such  a  use  of  another's  autograph  being  a 
fraud  upon  the  public. 

2.  Same — Registration  of— The  statement  in  a  i*egistration  of  a  trade-mark 
that  certain  words  of  the  brand  may  be  omitted  shows  that  they  are  not  re- 
garded as  a  part  of  the  trade-mark. 

8.  While  the  defendants  were  properly  enjoined  from  using  the  n^me  of 
Taylor  as  a  part  of  their  trade-mark,  and  from  advertising  their  whiskies  aa 
"Taylor"  or  "Old  Taylor,"  the  plaintiffs  are  not  entitled  to  an  account  of 
profits  as  the  dflfendauts  acted  under  color  at  least  of  title  and  conveyance 
from  Taylor  and  without  any  fraudulent  intent,  the  use  of  the  name  of  E. 
H.  Taylor,  Jr..  and  his  autograph  being  io  the  nature  of  a  license  or  permit 
which  has  not  been  abused  or  extended  unreasonably. 

4.  The  withdrawal  of  E.  H,  Taylor,  Jr.,  from  the  B.  H.  Taylor,  Jr..  Co  , 
and  the  purchase  of  all  the  stock  of  that  corporation  by  a  single  stockholder- 
suspended  the  existence  of  the  co-operation  so  far  as  the  public  was  con- 
cerned, and,  therefore.  E.  H.  Taylor.  Jr.,  did  not  violate  any  of  the  legal 
rights  of  thp  sole  stockholder  of  that  corporation,  who  continued  to  operate 
the  "O.  F.  C."  and  "Carlisle"  distilleries  by  assuming,  in  connection  with 
his  sons  in  the  operation  of  another  distillery,  the  partnership  name  of  E. 
H.  Taylor,  Jr.  &  Sons,  although  similar  in  appearance  to  the  corporate 
name  "B.  H.  Taylor.  Jr.  Co." 

6.  An  order  of  reference  to  a  commissioner,  with  directions  to  take  an  ac- 
oount  of  profits,  was  merely  Interlocutory. 

D.  W.  Lindsay,  John  W.  Rodman  and  Humphrey  &  Diivle  for 
appellants. 

Wm.  Lindsay  and  Geo.  C.  Drane  for  appellees. 

Appeal  form  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

In  January,  1887,  the  appellees,  E.  H.,  J.  S.  and  Kenner 
Taylor,  formed  a  partnership  under  the  name  of  E.  H. 
Taylor,  Jr.,  &  Sons,  and  began  the  manufacture  of  whisky  at 
what  had  theretofore  been  known  as  the  **  J.  S.  Taylor  Distil- 
lery," in  Woodford  countj-,  Ky.  They  at  once  changed  the  nam& 
of  their  distillery  to  the  **01d  Taylor"  distillery,  and  before  the 
end  of  the  year  had  discontinued  the  use  of  he  name  "J.  S. 
Taylor"  in  connection  with  the  distillery  or  the  whisky  manu- 
factured there,  branding,  advertising  and  selling  their  product 
as  **01d  Taylor"  whisky. 

They  devised  a  brand  which  was  put  on  barrels,  bottles  and 
other  packages,  and  used  in  their  advertisements,  circulars^ 
letter  heads,  etc.,  consisting   of   the    words  '*01d    Taylor   Hand^ 


GEO.  T.  STAGO  CO.,  AG.  V.  £.  H.  TAYLOB,  JB.  &  S0N8.  215 

made  Sour-mash  Whisky,  E.  H.  Taylor,  Jr.,  Distiller,  Frankfort^ 
Ky/'  arranged  in  a  oircle,  and  underneath  this  appeared  the 
inscription  **E.  H.  Taylor,  Jr.  &  Sons"  in  fac  simile  pf  tlie  hand- 
writing of  E.  H.  Taylor,  Jr.  They  branded  other  of  their  whis- 
kies later  on  **01d  Taylor,"  and  underneath  these  words  placed 
the  inscription  **E.  H.  Taylor,  Jr.  &  Sons"  in  the  autograph  of 
E.  H.  Taylor,  Jr. 

They  continued  without  interference  to  operate  the  distillery 
and  transact  business  as  whisky  merchants,  with  office  and 
headquarters  at  Frankfort,  some'  spven  or  eight  miles  distant 
froiin  their  distillery,  until  in  the  early  part  of  1889,  when,  as  we 
learn  from  their  petition,  the  appellants  began  to  manufacture 
whisky  at  their  distilleries,  konwn  as  the  *'0.  F.  C."  and  "Car- 
lisle" distilleries,  and  to  imitate  the  brands  of  the  appellees,  use 
the  autograph  singature  of  E.  H.  Taylor,  Jr.,  and  otherwise  in- 
terrupt and  injure  their  business.  On  October  16,  1889,  they 
brouglit  this  action  to  prevent  the  appellants  from  further  using 
the  brands  and  script  in  question  and  for  damages. 

The  appellants  assertecf  the  right  to  use  the  disputed  brands. 
Including  Taylor's  autograph,  and  set-up,  by  way  of  counter- 
claim, that  the  appellees  had  themselves  wrongfully  appropri- 
ated the  brands,  trade-marks,  labels,  etc.,  of  the  appellants,  for 
which  they  asked  damages.  They  based  their  claim  upon  a  state 
of  case  growing  out  of  E.  H.  Taylor,  Jr.'s,  connection  with  them- 
selves, in  opcating  the  "O.  F.  C."  and  •'Carlisle"  distilleries 
grior  to  te  formation  of  the  partnership  of  E.  H.  Taylor,  Jr.  & 
ons  in  January,  1887. 

Upon  hearing,  after  an  elaborate  preparation  of  the  case,  the 
chancellor  determined  the  issues  of  fact  and  of  law  adversely  to 
the  appellants,  and  enjoined  them  from  using  the  words  **E.  H. 
Taylor,  Jr.,  Distiller,"  and  the  autograph  signature  of  E.  H. 
Taylor,  Jr.,  upon  any  whiskies  produced  at  their  *'0.  F.  C."  and 
''Carlisle"  distilleries  since  January  1,  1887;  ordered  an  account 
taken  of  profits  on  the  whiskies  manufactured  by  the  appellants 
since  January,  1887,  in  which  the  script  autograph  had  been 
used,  and  dismissed  their  counterclaim. 

The  controlling  questions  are,  has  E.  H.  Taylor,  Jr.,  so  com- 
plicated himself  with  the  business  of  the  appellants  during  the 
years  prior  to  January,  1887,  as  to  deprive  himself  aiid  his  asso- 
ciates of  the  use  of  the  firm  name  E.  H.  Taylor,  Jr.  &  Sons,  and 
as  to  confer  on  the  appellants  the  right  to  use,  against  his  will, 
the  autograph  signature  of  E.  H.  Taylor,  Jr.?  and  have  the  ap- 
pellants, in  connection  with  E.  H.  Taylor,  Jr.,  or  otherwise,  so- 
appropriated  the  name**01d  Taylor"  for  the  whiskies  theretofore 
made  at  the  "O.  F.  C."  and  ^'Carlisle"  distilleries  as  to  pre- 
clude the  appellees,  E.  H.  Taylor,  Jr.  &  Sons,  from  such  use  as  a 
trade-mark  or  brand? 

In  1868  or  1869  E.  H.  Taylor,  Jr.,  became  the  owner  of  and 
began  to  operate  a  distillery  in  Franklin  county,  near  Frank- 
fort, to  which  he  gave  the  name  of  "O.  F.  C."  distillery,  and  to 
the  product  of  which  he  gave  the  nam«  of  *'0.  F.  C.  whisky.'* 
He  put  upon  his  packages  of  whisky,  and  used  upon  labels  and 
in  advertisements,  a  brand  in  circular  form,  consisting  of  the 
words  **0.  F.  C.  Hand-made  Sour-mash  Whisky,  E.  H.  Taylor, 
Jr.,  Distiller,  Frankfort,  Ky." 

Taylor  continued  to  operate  the  disi tilery  in  this  way  until 
about  May,  1877,  when  he  failed  and  was  forced  by  his  creditors 
Into  bankruptcy.  In  December,  1877,  a  composition  was  effected 
with  bis  creditors  at  twenty  cents  on  the  dollar,  and  Gregory, 
Stagg  A  Co.,  St.  Louis  whisky  merchants  and  large  creditors  of 
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Taylor,  agreed  to  furnish  the  funds  necessary  to  effectuate  the 
composition— an  arrangement  being  made  alike  profitable  to  both 
parties. 

In  pursuance  of  this  arragnement  the  O.  F.  C.  distillery  prop- 
erty was,  by  order  of  the  U.  S.  District  Court,  reconveved  to 
Taylor,  who,  with  his  wife,  conveyed  the  property  to  Geo.  T. 
Stagg.  Taylor  then  assigned  to  Stagg  the  O.  F.  C.  trade-mark, 
and  Stagg,  Gregory,  Stagg  &  Co.  uniting  with  him,  leased  to 
Taylor  the  O.  F.  C.  distillery  property,  with  the  right  to  use  the 
O.  F.  C.  trade-mark.  Taylor  continued  the  business  in  his  own 
name,  the  *'0.  F.  C'  whisky,  in  the  meantime  attaining  a  phe- 
nomenal reputation,  until  the  fall  of  1879,  when,  for  reasons  not 
disclosed  in  the  record,  a  corporation  was  organized  and  created, 
of  the  style  of  "The  E.  H.  Taylor,  Jr.  Co.''  To  that  corporation 
Stagg,  in  October.  1879.  conveyed  the  distillery  property  and 
also  assigned. the  trade-mark. 

As  the  trade-mark  or  brand  is,  to  an  important  extent,  the 
sultject-maiter  of  this  litigation,  we  turn  to  the  registration 
made  of  it  by  Taylor  in  the  patent  office  in  1872,  and  to  its  re- 
registration  in  the  same  office  by  Geo.  T.  Stagg  as  assignee  of 
Taylor,  made  shortly  before  its  assignment  to  the  E.  H.  Taylor, 
Jr.  Co. 

The  specification  filed  by  Taylor  is  as  follows:  **The  whisky 
made  by  mo  is  hand-made  sour-mash  wliisky,  and  as  such  is 
known  in  the  market.  The  trade-mark  consists  of  the  letters 
*0.  F.  C'  and  is  used  with  or  without  the  words  *  Hand-made 
Sour-mash  Whisky,  E.  H.  Taylor,  Jr..  Distiller,  Frankfort,  Ky..' 
or  words  to  like  effect.  It  is  branded  on  the  heads  of  the  bar- 
rels or  packages  containing  said  whisky,  and,  therefore,  mostly 
used  in  black  color,  though  it  may  also,  in  suitable  tint,  be 
printed  on  labels  that  apply  to  bottles,  and  on  show  cards  or 
notices  that  advertise  the  same  to  the  public.'' 

Stagg  in  1878  thus  described  it:  **My  trade-mark  consists  of 
the  letters  *0.  F.  C'  the  same  being  an  arbitrary  symbol.  This 
trade-mark  has  generally  been  arranged  as  shown  in  the  accom- 
panying fac  simile,  to  wit,  in  connection  with  the  words  'Hand- 
made Sour-mash  Whisky,  E.  H.  Taylor,  Jr.,  Distiller,  Frankfort, 
Ky. ;'  but  the  said  words  may  be  transposed,  some  of  them 
omitted  or  other  words  substituted,  as  may  be  found  most  con- 
venient for  the  purpose  intended,  without  materially  changing 
the  character  of  my  trade-mark,  the  essential  feature  of  which 
is  the  symbol  consisting  of  the  letters  *0.  F.  C. '" 

Again,  in  October,  1881,  the  E.  H.  Taylor,  Jr.  Co.  registered 
this  trade-mark  in  tlie  patent  office  in  substanitially  the  language 
employed  by  Stagg  some  three  years  before. 

At  this  point  in  the  history  of  the  case  we  may  state  our  con- 
clusion to  be  that  the  trade-mark  thus  coming  to  the  ownership 
of  the  corporation,  E.  H.  Taylor,  Jr.  Co.,  consisted,  so  far  as  it 
was  exclusively  distinctive  in  its  character,  only  of  the  letters 
**0.  F.  C'  The  other  words  were  appropriately  grouped  about 
these  letters  to  indicate  the  general  character  of  the  whisky,  and 
that  E.  H.  Taylor,  Jr.,  was  the  distiller. 

We  do  not  suppose  these  words  ''hand-made  sour-mash"  are 
such  as  can  properly  be  claimed  and  used  exclusivley  as  a  trade- 
mark, and  we  suppose  the  name  **E.  H.  Taylor,  Jr.,"  was  one 
lor  which  another  name  was  to  be  **sub8tituted"  as  ''distiller" 
when  occasion  demanded  it,  which  would  be  when  Taylor  ceased 
to  be  the  distiller  of  the  "O.  F.  C."  whisky;  but  be  this* as  it  may, 
the  intention  of  the  parties  adopting  this  trade-mark,  as  ex- 
pressed in  its  repeated  registration,  is  to  the  effect  that  the 
symbolic  letters  "O.  F.  C.,^'  alone  constituted  the  trade-mark. 

Upon  the  organization   of   this   corporation   Stagg  became  its 
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president  and  E.  H.  Taylor,  Jr.,  its  vioe-president,  the  stock 
being  owned  and  controlled  by  them,  with  all  distilling  opera- 
tions under  Taylor's  naanagement. 

It  erected  at  once  another  distillery,  adjacent  to  the  O.  F.  C, 
and  to  it  gave  the  name  of  the  ''Carlisle''  distillery,  and  upon  all 
packages  of  whisky  maufactured  at  this  distillery  the  company 
placed  a  brand,  consisting  of  the  words  ''Carlisle  Standard  Sour 

mash  Whisky,  E.  H.  Taylor,  Jr.  Co.,  Distiller,  Frankfort,  Ky.'' 

There  was  no  registration  of  this  brand  as  a  trade-mark,  but 
the  fair  inference  is  that  its  "esf^ential  feature"  was  intended  by 
the  parties  to  be  the  word  "Carlisle.'  The  words  "standard 
Bour-mash  whisky"  were  not  so  intended,  even  if  they  could 
have  been  so  used,  and  for  the  name  of  the  distiller  in  the  brand 
there  was  to  be  subs'^itutecl,  as  we  must  suppose,  the  name  of 
the  person  of  whom  it  could  be  truthfully  said  he  was  the  "dis- 
tiller." 

In  the  operation  of  these  distilleries,  the  "O.  F.  C,"  and  the 
''Carlisle,"  the  distiller  was  E.  H.  Taylor,  Jr.  That  it  was 
deemed  important  to  indicate  to  tlie  trade  that  he  was  the  distil- 
ler is  shown  by  the  conduct  of  all  the  interested  partic^s.  He  had 
been  engaged  in  distilling  for  more  than  twenty  years,  and  had 
ffiven  the  "O.  F.  C."  whisky  a  reputation  equal  to  any  made  'n 
Kentucky.  Its  superior  quality  was  attributed  largley  to  his 
skill  as  a  distiller,  and  the  intelligent  and  careful  superintend- 
ency  he  gave  to  the  methods  of  distillation. 

In  one  of  the  K.  H.  Taylor,  Jr.  Co. 's  circulars,  and  we  use  it 
as  a  sample  of  many  others  of  the  same  import,  it  is  said  "Mr. 
Taylor's  long  experience  in  distilling  and  his  intelligent  ac- 
quaintance, theoretically  and  practically,  with  the  arcana  of  fer- 
mentation and  distillation,  together  with  his  known  pride  in  ex- 
celling in  the  quality  of  product,  are  guarantee    of  that  quality." 

In  1880  or  1881,  to  still  further  impress  on  the  public  and  the 
trade  the  personal  connection  of  E.  H.  Taylor,  Jr.,  with  the  man- 
ufacture of  its  whiskies,  for  the  somewhat  impersonal  designa- 
tion "E.  H.  Taylor,  Jr.  Co.,  Distillers,"  was  substituted  the 
words  "E.  H.  Taylor,  Jr.  Co.,  Distillers."  itt  the  well-known  and 
striking  autograph  signature  of  E.  H.  Taylor,  Jr.,  with  a  "cau- 
tion" to  the  trade  that  such  script  was  the  test  of  the  genuine- 
ness of  "O.  F.  C."  and  "Carlisle"  whiskies  in  the  market. 

Was  this  autograph  of  E.  H.  Taylor,  Jr.,  whether  in  the  form 
of  the  individual  name  of  "E.  H.  Taylor,  Jr.,  Distiller,"  or  of 
the  corporate  name  of  "E.  H.  Taylor,  Jr.  Co.,"  a  part  of  the 
trade-mark  of  the  O.  F.  C.  and  Carlisle  whiskies? 

In  this  connection  it  is  interesting  to  notice  the  origin  of  the 
adoption  of  this  script  as  shown  by  the  testimony.  Stagg  says 
that  on  an  occasion  when  Taylor  was  in  St.  Louis  the  latter 
noticed  a  striking  script  signature  on  packages  of  imported 
brandy,  and  was  impressed  with  the  idea  that  the  signature  of 
the  company,  as  written  by  him,  would  be  appropriate,  and 
would  look  well  on  a  barrnl.  Taylor  suggested  it,  Stagg  agreed 
with  him,  and  it  was  done. 

It  is  not  pretended  that  the  corporation  purchased  from  Taylor 
the  right  thus  to  appropriate  his  personal  signature,  or  that  he 
was  compensated  therefor  by  any  one  in  any  way  or  to  any  ex- 
tent. Taylor  contends  that  it  was  a  mere  fancy  with  him,  and 
was  intended  to  show  his  personal  identification  with  the  dis- 
tilling operations  of  the  company. 

That  such  was  the  intention  seems  clear  enough,  and  such  was 
doabtless  the  effect  of  the  use  of  the  script.  The  combination  of 
Talyor^s  name  and  the  fac  simile  of  his  striking  signature  would 
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easily  and  necessarily  raise  the  inference  that  he  was  not  only 
personally  oonnected  with  the  company,  but  was  in  fact  its  ''dia* 
tiller/'  It  seems  doubtful  that  such  use  could  have  been  made 
of  this  autograph  after  Taylor  withdrew  from  the  concern,  and 
ceased  to  be  its  distiller,  even  if  in  express  terms  he  had  at'* 
tempted  to  sell  it  to  the  corporation  or  to  Stagg.  As  aptly  said 
by  counsel,  *' public  policy  and  common  honesty  would  forbid 
any  such  transaction/' 

Be  that  as  it  may,  there  has  been  no  such  transfer  or  attempted 
sale.  The  claim  of  the  appellants,  through  the  E.  H.  Taylor,  Jr. 
Co.,  to  the  continued  use  of  this  autograph  is  based  on  an  infer- 
ence merely,  arising  out  of  Taylor's  consent  to  its  use  while  he 
was  identified  with  the  business.  It  was  not  a  part  of  the  orig« 
inal  trade-mark,  but  is  claimed  as  a  sort  of  adiunct  thereto.  Con- 
sidering the  circumstances  of  its  adoption;  that  it  was  inspired 
by  the  mere  fancy  of  Taylor;  that  there  was  no  consideration  for 
its  use;  that  there  was  no  agreement  or  contract  connected  with 
its  use;  and  not  overlooking  the  fact  that  its  use  pointed  out 
Taylor  as  the  distiller  of  the  concern  for  the  time  being,  and 
identified  him  therewith  as  much  so  as  his  physical  features 
would  have  done,  and  that  a  continuance  of  this  misleading 
feature  would  be  an  imposition  on  the  public,  we  are  convinced 
that,  even  after  the  adoption  of  this  script,  the  trade-marks  of 
the  com  pan  V.  and  those  claiming  thereunder,  consisted  of  the 
smybol  "O.  F.  C."  and  name  "Carlisle." 

These  were  the  "essential  features, "  and  the  fact  that  the 
other  words  might  be  "omitted,"  as  shown  by  the  specification 
of  the  O.  F.  C.  trade-mark  in  the  patent  offloe,  shows  that  the^se 
other  words  were  not  regarded  as  a  part  of  the  trade-mark.  (See 
similar  registration  in  Harris  Drug  Co.  v.  Stuckey,  46  Federal 
Rep..  fi24. ) 

In  1882,  the  E.  H.  Taylor,  Jr.  Co.  purchased  a  third  distillery, 
situated  about  six  miles  from  Frankfort,  in  Woodford  county, 
which  had  thnretofore  been  owned  and  operated  by  J.  S.  Taylor. 
They  operated  this  distillery  in  the  name  of  J.  S.  Taylor,  using 
the  brand  he  had  theretofore  used,  viz:  "J.  S.  Taylor's  Hand- 
made Sour-mash  Whisky,  Woodford  county,  Ky.,"  and  in  addi- 
tion thereto  used  the  name  "J.  Swigert  Taylor,''  in  fac  simile  of 
his  handwriting. 

The  company  continued  to  operate  these  three  distilleries,  and 
to  do  so  successfully  until  in  December,  188fi.  when,  in  pursu- 
ance of  a  written  contract  to  that  effect,  Stagg  and  the  E.  H, 
Taylor,  Jr.  Co.  conveyed  to  E.  H.  Taylor,  Jr.,  (he  J.  S.  Taylor 
distillery  in  Woodford  county,  in  consideration  of  which  Taylor 
relinquished  all  interest  in  and  to  the  effects  and  business  of  the 
comnany  and  retired  therefrom.  ITpon  obtaining  the  J.  S.  Taylor 
dislillery,  Taylor  at  once  associated  his  sons  with  himself  in  bus- 
iness, as  E.  H.  Taylor,  Jr.  &  Sons,  and,  as  we  have  Feen,  began 
the  manufacture  of  whisky  at  the  J.  S.  Taylor  distilleiy. 

The  withdrawal  of  E.  H.  Taylor,  Jr.,  from  the  company  left 
Geo.  T.  Stagg  the  sole  owner  of  the  iitock  of  the  company,  and 
the  "O.  F.  C'  distillery  was  run  by  him  in  the  name  of  the 
companv  until  Julv,  1887.  From  that  date  until  January,  1889, 
both  the  "Carlisle"  and  "O.  F.  C."  distilleries  remained  idle, 
as  the  "Carlisle"  distillery  had  remaned  from  the  beginning  of 
the  year  1887. 

The  "Geo.  T.  Stagg  Co. "  was  organized  in  November,  1887, 
and  thereafter  the  E.  H.  Taylor,  Jr.  Co.  surrendered  its  distil- 
leries, warehouses,  dwelling-houses,  grain  elevators,  cattle  pena 
and  other  properties,  and  its  good  will,  trade-marks,  brands, 
etc.,  to  the  Geo.  T.  Stagg  Co.,  and  that  company  leased  these 
properties  to  the  appellant,  Stagg. 
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Upon  the  organization  of  the  Goe.  T.  Stag^  Co.«  the  purpose  of 
whioh  organization  was  to  operate  ditstilleries,  manufacture, 
purchase  and  sell  whiskies,  buy^  feed  and  sell  cattle,  etc.,  the> 
trade  and  public  were  notified  by  circulars.  The  apparently  de^ 
funct  E.  H.  Taylor,  Jr.  Co.  notifying  the  "trade"  that  it  had 
transferred  to  the  **Geo.  T.  Stagg  Co.,  of  Liouisville,  Ky.,  the 
*0.  F.  C  and  *  Carlisle'  distilleries,  situated  near  Frankfort^ 
together  with  the  brands,  trade-marks,  good  will,  etc.,  of  the 
business, '^  and  direcling  "holders  of  warehouse  receipts  for  the 
*0.  F.  C. '  and  'Carlisle'  whiskies,  stored  in  bonded  or  free  ware- 
houses," to  hand  in  their  receipts  to  that  company  when  wish-^ 
Ing  to  withdraw  their  goods. 

The  Geo.  T.  Stagg  Co.,  on  the  same  circular,  stated  to  the 
public,  among  other  things,  "that  in  methods  of  manufacture 
and  character  of  material  used  they  would  omit  nothing  to  sus- 
tain the  reputation  of  the  products  of  the  celebrated  "O.  F.  C." 
and  "Carlisle"  whiskies.  The  company  also  placed  in  large  let- 
ters on  its  office  doors  in  Louisville  the  words  "The  Geo.  T.. 
Stagg  Co.,  Distillers  of  'O.  F.  C  and  'Carlisle'  Whiskies." 

These  circumstances,  and  others  we  need  not  stop  to  discuss, 
induce  us  to  believe  that  it  was  the  intention  of  all  the  parties, 
at  the  time  of  the  withdrawal  of  Taylor  from  his  business  associ-- 
ation  with  Stagg,  that  the  corporation,  E.  H.  Taylor,  Jr.  Co., 
was  to  cease  all  active  business  operations.  It  deliberately  adver- 
tised itself  as  going  out  of  business,  and  as  having  turned  over 
its  possessions,  good  will,  eto.,  to  another.  The  Geo.  T.  Stagg 
Co.  stepped  into  its  place,  and  so  notified  the  public. 

It  may  be  true  that  Stagg,  who  owned  all  its  stock,  found  it 
convenient  to  retain  the  name  merely  for  purposes  connected 
with  certain  governmental  regulations.  As  a  matter  of  law  it 
stood  suspende'l  so  far  as  the  public  was  concerned.  (Eisman 
v.  Louisville  Banking  Co.,  14  Ky.  Law  Rep.,  705.) 

We  do  not  believe,  and  this  is  the  point  in  considering  the 
facts  Just  enumerated,  that  it  was  incompatible  with  business  in- 
tegrity on  the  part  of  Taylor,  or  violation  of  any  of  the  legal 
rights  of  Stagg  or  the  Geo.  T.  Stagg  Co.,  that  Taylor  should,  in 
connection  with  his  sons,  assume  the  partnership* name  of  E.  Hi. 
Taylor,  Jr.  &  Sons,  though  similar  in  appearance  to  the  corpor- 
ate name  E.  H.  Taylor,  Jr.  Co.  We  think  rather  that  it  was  the 
expectation  of  all  the  parties  concerned  that  rhe  name  of  E.  H. 
Taylor,  Jr.,  as  a  part  of  the  corporate  name  of  a  defunct  corpor- 
ation, should,  witihin  a  reasonable  time,  entirely  disappear. 
That  it  was  the  ambitious  purpose  of  Geo.  T.  Stagg  to  substitute 
his  own  name,  or  that  of  the  corporation  bearing  his  name,  as 
the  distiller  and  proprietor  of  the  famous  "O.  F.  C."  and  "('ar- 
lisle"  distilleries,  and  ti  e'r  accompanying  brands  of  whisky,  we 
do  not  doubt.  He  made  no  complaint  of  the  use  of  that  firm 
name  by  the  Taylors  when  they  assumed  it;  but,  on  the  con- 
trary, sold  them  as  such  firm  some  twenty  odd  thousad  dollars' 
worth  of  J.  S.  Taylor  whisky  in  the  spring  of  1887. 

It  follows,  from  what  we  have  said,  that  upon  their  resump- 
tioD  of  business  in  1880,  the  Geo.  T.  Stagg  Co.  and  Stagg  could 
not  lawfully  use  the  autograph  signature  of  E.  H.  Taylor,  Jr., 
as  it  might  appear  in  the  contract  name  E.  H.  Taylor,  Jr.  Co., 
or  otherwise,  or  advertise  him  as  the  distiller  of 'their  "O.  F. 
C."  or  "Carlisle"  whiskies,  as  they  claimed  they  had  the  right 
to  do  and  in  some  instances  did.  Nor  do  we  think  the  appellants. 
can  Justly  complain  of  the  use  by  the  appellees  of  the  trade- 
mark "Old  Taylor"  whisky. 

While  there  is  abundant  proof  that  the  "O.  F.  C."  ai.d  "Car- 
lisle" whiskies  were  frequently  called  bv  dealers  "O.  F.  C. " 
(Taylor)  or  "Taylor's  O.  F.  C,"  "Taylor's  Carlisle"  or  "Carlisle"' 


220  GEO.  T.  STAOO  CO.,  &0.  V.  E.  H.  TAYLOB,  JB.  &  SONS. 

t Taylor),  etc.,  yet  the  partie.4  interested,  and  who  alone  had  the 
right  to  name  their  whisky  and  adopt  its  trade-mark  as  a  distin- 
-guishing  feature,  did  not  so  call  it  or  brand  it  *'Taylor''  or  **01d 
Taylor' "whisky,  or  in  anywise  associate  the  name  Taylor  with 
it,  save  in  the  use  of  the  signatures  heretofore  discussed;  though 
at  the  time  the  suit  was  instituted  the  proof  conduces  to  show 
that  the  appellants  began  to  apply  to  the  **0.  F.  C'  whisky  the 
name  of  Taylor  whisky. 

We  conclude,  therefore,  that  the  chancellor  properly  enjoined 
the  appellants  from  advertising  E.  H.  Tavlor,  Jr.,  as  the  ** dis- 
tiller*' of  their  **O.F.  C."  or  **Carli8le''  whiskies,  save  when 
such  statements  were  in  fact  true.  The  words  E.  H.  Taylor,  Jr., 
-constituted  no  part  of  their  trade-mark,  and  their  use  was  an  im- 
position on  the  public,  save  when  they  could  be  truthfully  used. 
<Mattingly  v.  Stone,  12  Ky.  Law  Bep.,  76;  Browne  on  Trade- 
marks, sections  57  and  437.) 

That  the  appellants  were  also  properly  enjoined  from  the  use 
of  the  fao  simile  of  the  autograph  signature  of  E.  H.  Taylor.  Jr., 
save  as  to  goods  made  before  January,  1887;  and  this  is  true, 
whether  used  with  or  witliout  the  additional  word  ^'company. " 
TThe  effect  is  the  same,  and  was  intended  to  indicate  the  con- 
tinued personal  connection  of  Taylor  with  the '*().  F.  C"  and 
** Carlisle"  whiskies.  The  autograph  can  not  be  used  to  effectuate 
such  an  intention,  and  such  was  the  manifest  design  and  would 
be  the  necessary  result  of  such  use  by  ti.e  appellants.  (Symonds 
V.  Jones,  notes  to  17  Am.  St.  Rep.,  485;  Brown  on  Trade-marks, 
section  208.) 

The  judgment  is  also  to  be  approved  in  denying  to  the  appel- 
lants the  use  of  the  words  ** Taylor"  or  **01d  Taylor"  as  brands 
for  their  whiskies,  and  in  confirming  such  use  to  the  appellees, 
And  in  dismissing  the  counterclaim  of  the  appellants.  But  the 
'decree  directs  an  accounting  of  profits,  and  that,  too.  from  Jan- 
uary 1,  1887,  when  there  was  no  complaint  until  in  1889. 

It  can  hardly  be  claimed  that  this  is  proper,  even  if  damages 
are  recoverable  at  all  in  this  case.  There  has  been  no  judgment 
or  final  order  on  this  branch  of  the  case,  but  the  order  of  refer- 
-ence  to  the  master  indicates  the  basis  for  a  further  judgment.  It 
does  not  seem  to  us  that  the  appellees  are  entitled  to  an  account 
of  profits.  The  proof  does  not  show  any  fraudulent  intent  on 
the  part  of  the  appellants  or  those  under  whom  they  claim. 

It  is  shown  they  used  no  other  brands,  labels,  advertisements, 
«tc.,  than  they  had  always  used  or  supposed  themselves  entitled 
to  use,  and  this  they  did  under. color  at  least  of  title  and  convey- 
ance from  Taylor.  During  the  whole  of  the  years  1887  and  li^, 
for  a  portion  of  which  time  at  least  the  appellants  manfactured 
whisky,  there  was  no  complaint. 

In  the  conlusions  reached  we  have  adopted  the  theory  of  the 
appellees  that  the  use  of  the  name  E.  H.  Taylor,  Jr.,  and  his 
tiutoghraph  by  the  appellants  was  in  the  nature  of  a  license  or 
permit,  and  we  do  not  see  that  this  has  been  abused  or  extended 
unreasonably.  Relief,  in  the  way  of  damages,  is  frequently  re- 
fused by  courts  of  equity  even  where  the  right  of  the  party  to  an 
injunction  is  acknowledged.  (McLean  v.  Fleming,  6  Otto,  286; 
i:;ox's  Am.  Trade-mark  Cases,  675-717.) 

This  order  of  reference,  however,  is  merely  interlocutory,  and 
the  future  conduct  of  the  case  in  this  behalf  will  doubtless  be 
based  on  correct  legal  principles. 

Perceiving  no  error  in  the  judgment  it  is  affirmed. 
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COMMONWEALTH  v.  WEINGABTNEB. 

(Filed  September  26,  1894— Not  to  be  reported.) 

1.  An  Indlotment  for  false  swearing  must  negative  by  speoiflo  averment, 
the  matter  alleired  to  have  been  sworn  to  by  the  aooused.  Where  the  false- 
oath  complained  of  in  an  indictment  for  false  swearlnft  was  to  the  effect 
that  the  defendant  had  not  authorized  or  consented  to  a  certain  thing,  it 
was  efwential,  to  constitute  a  good  indictment,  that  it  should  bp  averred  that, 
the  defendant  had  authorized  and  consented  to  the  thing  referred  to,  it  not 
being  sufSoient  to  allege  that  he  "well  knew'*  that  he  had  authorized  and 
consented  to  it. 

2.  Same— In  an  indictment  for  false  swearing,  alleged  to  have  been  com- 
mitted in  a  trial  before  a  justice  of  the  peace,  it  is  not  necessary  to  allege^ 
facts  showing  the  jurisdiction  of  the  justice. 

W.  J.  Hendrick  for  appellant. 

Butler  Hawkins  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  indictment  in  this  case,  to  which  a  demurrer  was  sus- 
tained by  the  court  below,  is  for  false  swearing,  and  charges  the 
appellee,  Weingartner,  with  willfully,  feloniously  and  knowingly^ 
swearing,  deposing  and  giving  in  evidence,  in  a  forcible  detainer 
proceeding  before  Beuben  Tedrow,  a  justice  of  the  peace  in  and 
for  Campbell  county,  **that  Paul  Henne,  to  whom  he  (the  said 
Weingartner)  had  rented  a  house,  had  without  his  knowledge  or 
consent,  sublet  the  same,  he  (the  said  Weingartner)  well  know- 
ing at  the  time  of  giving  said  evidence  that  the  same  was  false. 
And  he  well  knew  that  he  had  authorized  and  consented  to  the 
subletting  of  said  house  by  said  Paul  Henne." 

We  suppose  it  to  have  been  the  intention  of  the  prosecutor  ta 
charge,  as  it  was  necessary  that  he  should  charge,  that  the  ap- 
pellee swore  that  Henne  had  sublet  the  house  without  his. 
knowledge  or  consent,  when,  in  fact,  Henne  had  sublet  it  with 
his  knowledge  and  consent;  and  the  statement  that  Henne  had 
sublet  with  out  appellee's  knowledge  and  consent  was  false  and 
so  known  to  be  when  the  witness  testified. 

We  are  inclined  to  think  that  the  language  of  the  indictment, 
falls  short  of  this.  '*  It  is  a  settled  rule  In   criminal  pleading," 
said  this  court  in  Commonwealth  v.  Still,  83  Ky.,  275,  **that  an 
indictment  for  perjury,"  and   one   for  false   swearing  as   well» 
'*must  negative  by  special  averment  the  matter  alleged  to  have 
been  sworn  to  by  the  accusod." 

In  the  case  under  consideration  wu  may  reach  the  conclusion 
by  a  porcess  of  reasoning,  and  onlj^  by  such  process,  that  to  aver 
that  the  witness  well  knew  he  had  authorized  and  consented  to 
the  subletting  is  equivalent  to  the  averment  that  he  had  autlior-^ 
ized  and  consented  to  it,  but  it  is  not  in  fact  a  specific  averment 
of  the  falsity  of  the  matter  on  which  the  false  swearing  is  as- 
signed, and  this  is  held  to  be  necessary  in  all  the  cases. 

It  is  urged  also  that  the  indictment  should  have  shown  the 
jurisdictional  fact  that  the  premises  in  dispute  in  the  forcible 
detainer  case  were  institued  in  Campbell  county,  else  the  justice 
would  have  been  without  authority  to  administer  an  oath.  We 
think  differently.  The  officer  was  anthorized  to  administer  oaths 
generally.  The  subject-matter  of  <h3  controversy  was  one  con- 
cerning which   the  witness  could  legally   be  sworn,  and  about 
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which,  it  Buffloienltv  appears,  he  was  required  to  be  sworn,  and 
this  meets  the  requirements  of  the  Statute.  (Section  2,  article  8, 
chapter  29,  General  Statu ts. ) 

Tne,  witness  might  have  been  sworn  by  the  Justice  touching; 
any  matter,  however  immaterial,  connectea  with  the  proceeding, 
even  to  locating  the  premises,  and  if  he  had  knowingly  and  will- 
fully sworn  falsely,  he  is  guilty  without  regard  to  whether  or  not 
the  Justice  had  jurisdiction  to  render  a  final  judgment. 

But  for  the  reason  indicated  we  shall  not  disturb  the  ruling  of 
the  lower  court  on  the  demurrer. 

Judgment  affirmed. 


COMMONWEALTH  v.  BOWMAN. 
(Filed  September  29,  1894.) 

1.  IndlctmeDt-* Facts  defectively  stated— Althouffb  facts  constituting  an 
tsfiense  are  so  defectively  stated  in  an  indictment  as  to  make  it  bad  ou  de- 
murrer, yet  if  the  facts  stated  therein  constitute  a  public  offense  within  the 
Jurisdiction  of  the  court,  it  is  error  In  the  court  to  arrest  the  judgment  of 
conviction  thereunder. 

2.  Same— Whether  facts  stated  constitute  a  public  offense— The  court  is 
restricted  to  the  inqury  whether  the  facts  stated  in  the  indictment  constitute 
a  public  offense  within  the  jurisdiction  of  the  court.  The  indictment 
charges  that  the  defendant  "did  for^e  and  alter  a  note,**  etc.,  but  it  failed 
to  charge  that  he  did  so  without  the  authority  of  the  makers  thereof.  To 
establish  his  i^uilt  it  is  necessary  to  prove  this  fact. 

W.  J.  Hendrick  for  appellant. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Quigley. 

At  the  April  term,  1894,  of  the  Pendleton  Circuit  Court,  the 
l^rand  jury  of  Pendleton  county  indicted  the  appellee.  Bowman, 
for  forging  and  altering  a  promissory  note,  committed  in  manner 
and  form  as  follows:  "The  said  Stonewall  Bowman,  on  the  — 
day  of  December,  1892,  in  the  county  and  State  aforesaid,  and 
before  the  finding  of  this  indicment,  did  falsely,  knowing:ly, 
fraudulently  and  feloniously  and  the  wicked  design  to  defraud, 
forge  and  alter  an  instrumeht  purporting  to  be  the  promissory 
note  of  W.  Y.  Morris  and  James  J.  Brann  for  $10,  dated  Decem- 
ber 26,  1892,  and  payable  to  the  Falmouth  Deposit  Bank  of  Fal- 
mouth, Ky.,  and  due  four  months  after  date  thereof,  by  there 
and  then  feloniously  altering  and  changing  the  said  note  after 
the  same  had  been  signed  for  $10,  to  and  for  $30,  and  did  there 
and  then  feloniously  thereafter  present  the  same  to  the  said 
bank  and  sell  and  discount  the  same  for  $80  to  said  bank  with 
intent  to  defraud.'' 

A  demurrer  was  entered  to  the  indictment  and  overruled,  and 
an  issue  being  joined  and  trial  had,  appellee  was  found  guilty 
and  his  punishment  fixed  by  the  jury  at  confinement  in  the  pen- 
itentiary for  two  years.  Thereupon  a  motion  was  made  in  arrest 
of  judgment,  which  motion  the  court  sustained  and  dismissed 
the  indictment,  and  from  the  judgment  of  the  court  so  doing  the 
C^momnwealth  prosecutes  this  appeal. 

The  only  ground  upon  which  a  judgment  shall  be  arrested  is 
that  the  facts  stated  m  the  indictment  do  not  constitute  a  public 
offense  within  tiie  jurisdiction  of  the  court  (section  27B,  Criminal 


COICMOKWBALTH  V.  BOWHAK.  223 

Code),  and  It  has  been  repeatedly  held  by  this  court  that 
although  the  faots  oonstituting  the  offense  are  so  defectively 
Btated  in  the  indictment  as  to  mal^e  it  had  on  demurrer,  yet  if 
the  faots  stated  therein   constitute   a  public   offense   within  the 

Jurisdiction  of  the  court,  it  is  error  in  the  court  to  arrest  the 
udgment.  (Tully  v.  Commonwealth,  11  Bush,  154;  Hodgins  v. 
Commonwealth,  11  Ky.  Law  Bep.,  226.)  So  that  it  neoessarily 
follows  that  the  facts,  when  stated,  thouirh  defectively  so,  must 
be  sufficient  of  themselves  to  constitute  a  public  offense  within 
the  jurisdiction  of  the  court. 

Section  122  of  the  Criminal  Code  of  Practice  repuires  the  in- 
dictment to  state  the  acts  constituting  the  offense,  and  in  such  a 
manner  as  to  enable  a  person  of  common  understanding  to  know 
\  what  is  intended.  For  the  purposes  of  this  appeal  the  court  is 
restricted  to  the  simple  inquiry,  .do  the  faots  stated  in  tlie  indict- 
ment constitute  a  public  offense  within  the  jurisdiction  of  the 
court?  The  indictment  is  certain  as  to  the  party  charged,  the 
offense  charged  and  the  county  in  which  the  offense  was  com- 
mitted. If  deflcient  at  all  the  deficiency  consists  in  not  alleging 
the  particular  circumstances  of  the  offense  charged— that  is,  the 
facts  constituting  the  offense.  This  idea  is  tenable  only  upon 
the  ground  that  the  indictment  is  the  pleadings  of  the  Common- 
wealth and  must  state  its  (trievance  against  the  defendant  in  the 
manner  prescribed  by  the  Criminal  Code  of  Practice  as  above 
set  out,  and  that  every  materal  fact  necessary  to  be  proven  on 
the  triad  to  convict  the  defendant  must  be  stated  in  the  indict- 
ment in  order  to  constitute  a  public  offense.  In  a  case  similar  to 
this  one,  that  of  Stowers  v.  Commonwealth,  12  Bush,  343,  there 
the  indictment  charged  the  offense  to  have  been  committed  as 
follows:  "The  said  Is.  M.  JStowers,  in  the  said  county  of  Daviess, 
on  the  9th  day  of  March,  1872,  and  before  the  finding  of  the  in- 
dictment, did  forge  the  name  of  Ed.  Bosley  to  an  instrument  of 
writing  purporting  to  be  the  promissory  note  of  N.  M.  Htowers 
and  Ed.  Bosley  for  $88(),  payable  to  Miss  M.  J.  Smith,  fourteen 
months  after  date,  and  dated  4th  day  of  March,  1872,  with  intent 
to  defraud,"  etc.  This  court  held  **that  to  charge  a  man  with 
forgery  is  merely  stating  a  conclusion  of  law,  and  that  the  in- 
dictment in  this  case  is  insufDcient  to  support  a  judgment  of 
conviction.  The  indictment  should  state  the  acts  constituting 
the  offense.  If  the  indictment  had  charged  that  appellant  signed 
Boflley^s  name  to  the  instrument  without  authority,  or  that  he 
procured  somebody  else  to  sign  it  with  tlie  intention  to  defraud, 
It  may  have  been  good,  though  there  is  some  conflict  of  author- 
ity as  to  whether  the  indictment  does  not  have  to  show  the  per- 
son the  prisoner  intended  to  defraud.''  And  in  the  case  of  the 
Commonwealth  v.  Williams,  13  Bush,  267,  this  court  said:  *'There 
are  several  modes  in  which  a  forgery  may  be  committed^  It 
may  be  by  sitrnlng  the  name  of  a  person   without  authority,  by 

f procuring  it  to  be  so  done  by  anotner,  or  by  fraudulenlty  alter- 
ng  witliout  authority,  although  signed.  Under  our  system  an 
indictment  for  forgery  must  inform  the  defendant  of  the  partic- 
ular acts  relied  upon  to  constitute  his  guilt." 

The  indictment  under  consideration  charges  that  the  defendant 
did  forge  and  alter  a  note,  etc. ;  it  fails  to  charge  that  the  note 
was  altered  by  him  without  the  authority  of  the  makers  thereof. 
This  fact  had  to  be  proven  to  establish  his  guilt.  It  constituted 
the  gist  of  the  offense  and  should  have  been  charged  in  the  in- 
dictment in  order  to  state  facts  sufficient  to  constitute  a  public 
offense  within  the  jurisdiction  of  the  court.  (White  v.  Common- 
wealth. 9  Bush,  179.) 
The  demurrer  having  been  overruled,  and  the  motion  in  arrest 
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of  judgment  being  fsrimply  in  the  nature  of  a  demurrer  to  tiie  in- 
diotment  before  final  judgment,  the  judgment  of  the  court  sua* 
taining  the  same  and  dismissing  the  indictment  is  affirmed. 


COMMONWEALTH  v.  MUTtPHY. 

(Filed  Septpmber  29,  1894.) 

ObtaininfT  money  under  false  pret'enfles— Heotion  1208  of  the  Kentucky 
Statutes  defines  the  offense  of  obtaining  money  or  property  under  false  pre- 
tenses as  follows:  ''If  any  person  by  any  false  pretense,  statement  or  token, 
with  intention  to  commit  n  fraud,  obtain  from  another  money,  property  or 
other  thing  which  may  be  the  subject  of  larceny,'*  etc.  The  word  "Btate< 
ment"  is  inserted  evidently  for  the  purpose  of  curing  the  defect  in  the  stat- 
ute as  it  existed  in  1860,  which  wa<«  In  these  words.  '*any  false  pretense  or 
token,"  and  under  which  it  was  held  that  it  was  essential  to  conviction  for 
this  offense  that  the  pretense  whereby  the  money  or  property  was  obtained 
was  a  statement  of  some  pretended  past  occurrence  or  existing  fact  made  for 
the  purpose  of  Inducing  the  party  Injured  to  part  with  his  property.  It  ia 
not  now  Indlspensible  that  there  should  be  a  false  statement  In  words  of  a 
past  occurrence  or  existing  fact  in  order  to  make  the  offense,  but  it  Is  suffi- 
cient if  there  be  a  false  pret-ense  by  conduct  or  conversation,  direct  or  in- 
direct, whereby  one  with  intention  to  commit  a  fraud  .obtains  money  or 
property  from  another. 

The  evidence  showing  that  the  defendant,  by  his  conversation  and  con- 
duct, created  in  the  mind  of  tha  witness  the* belief  tbot  he  was  authorized  to 
give  him  a  place  as  nightwatichman  In  the  railroad  depot  at  Cynthlana, 
although  he  did  not  st<ite  In  terms  that  he  had  such  authority,  and  thereby 
fraudulently  obtained  from  witness  $1.26.  the  lower  court  erred  In  instruct- 
ing the  jury  to  find  the  defendant  not  guilty. 

Wni.  J.  Hendrick  for  ai^pellant. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

William  Murphy  liavng  been  indicted  for  the  crime  of  obtain- 
ing money  under  false  pretenses,  and,  under  peremptory  insturc- 
tion  by  the  court  to  find  for  him,  acquitted  by  tlie  jury,  the 
Commonwealth  appeals. 

Price  Ronald,  prosecutng  witness,  testified  that  on  a  Saturday 
night  he  was,  in  a  saloon,  accosted  and  asked  by  accused  if  he 
would  like  to  have  a  iob  of  nightwatchman  at  the  railroad  depot 
in  (^ynthiana,  for  which  he  would  get  $2.75  each  night,  and  that 
he  could  give  it  to  him;  that  he  (witness)  would  have  to  get  a 
badge  and  wear  it  under  his  coat,  but  if  any  one  was  found  loaf- 
ing around  the  depot  at  nij^ht  he  must  show  the  badge  in  order 
to  arrest  him,  ancl  might,  if  necessary,  call  on  others  to  aid  him 
in  making  the  arrest.  In  language  of  witness,  **I  told  him  it 
was  nearly  winter  timo  and  I  would  like  to  have  the  Job,  and  he 
hired  me.  He  then  asked  me  to  give  him  $1.25  to  send  to  head- 
quarters so  that  I  could  go  on  dutv  the  next  night,  and  asked 
me  if  I  had  an  indelible  pencil.  I  told  him  I  had  not.  He  then 
pulled  out  a  pencil  and  gave  it  to  me.  I  gave  him  the  |1.25  to 
send  to  headquarters.  After  he  hired  me  at  the  price  of  $2.75  a 
night,  before  I  agreed  \o  work  for  the  railroad  company  as  night 
watchman,  my  brother  came  to  the  depot  as  he  was  going  to- 
Lexington  and  I  told  him  about  defendant  wanting  to  hire  me* 
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The  defendant  was  in  the  telegraph  office  talking  to  the  operator, 
and  after  he  oanie  out  he  told  me  that  he  sympathized  with  me, 
as  I  was  a  cripple,  and  wanted  to  help  me;  that  if  my  brother 
had  no  objection  he  would  hire  me.  My  brother  told  him  he  had 
none.  I  can  neither  read  nor  write,  and  had  never  seen  defend- 
ant before  I  had  him  arrested  that  night.  ^* 

Defendant  admitted  on  the  trial  he  was  not  in  the  emploj'ment 
of  the  L.  A  N.  B.  B.  Co. 

In  Olackan  v.  Commonwealth,  8  Met,  232,  it  was  held  essential 
to  a  conviction  for  obtaining  money  or  property  under  false  pre- 
tenses to  allege  and  prove  that  the  pretense  whereby  the  money 
or  property  was   obtained   was   a   statement  of  some   pretended 

?ast  occurrence  or  existing  fact  made  for  the  purpose    of  induc- 
n^  the  party  injured  to  part  with  his  money. 
The  statute  defining  and  punishing  the  offense  as  existing;  in 
1860.  when   that  case   was   clecided,  being  part   of   the   Bevised 
Statutes,  is  as  follows:  **If  any  person  by  any  false  pretense  or 
token  with  intent  to  commit  a  fraud  obtain  from  another  money, 

f property  or  other  thing  which  may  be  the  subject  of  larceny,  or 
f  he  obtain  by  any  false  pretense  with  like  intention  the  signa- 
ture of  another  to  a  writing,  the  false  making  whereof  would  be 
forgery,  he  shall  be  confined  in  the  penitentiary  not  less  than 
one  nor  more  than  five  years." 

The  evidence  in  this  case  does  not  show  that  defendant  stated 
in  terms  the  fact  he  was  an  agent  of  the  L.  &  N.  B.  B.  Co.,  and 
as  Buob  empowered  to  give  the  job  of  nightwatchman  to  Bonald, 
but  by  his  conduct  and  conversation  he  created  belief  In  the 
mind  of  his  dupe  he  had  such  authority,  and  thus  as  effectually 
accomplished  his*  fraudulent  purpose  of  obtaining  $1.25  as  if  he 
had  stated  the  fact;  for  he  not  only  told  him  he  could  give  him 
the  job  at  the  price  agreed  on  but  falsely  stated  the  money  ob-^ 
tained  was  to  oe  sent  to  headquarters  of  that  company. 

It  does  not,  however,  matter  whether  under  the  statute  quoted 
as  construed  in  the  case  cited  defendant  could  or  not  have  been 
convicted,  for  we  are  satisfied  the  evidence  shows  him  guilty  off 
the  offense  described  in  section  2,  article  13,  chapter  29,  General 
Statutes,  enacted  evidently  for  purpose  of  curing  the  defect 
of  the  Bevised  Statutes,  and  now  constituting  section  1208  of  the 
Kentucky  Statutes,  as  follows:  ''If  any  person  by  any  false  pre- 
tense, statement  or  token,  with  intention  to  commit  a  fraud,  obtain 
money  from  another,  property  or  other  thing  which  may  be  the 
subject  of  laroenv, "  etc.  So  that  it  is  not  now  indispensible  there 
should  be  a  false  statement  in  words  of  a  past  occurrence  or 
existing  fact  in  order  to  make  the  offense,  but  it  is  sufficient  if 
there  be  a  false  pretense  by  conduct  or  conversation,  direct  or  in- 
direct, whereby  one  with  intention  to  commit  a  fraud  obtains 
from  another  money  or  property.  For  if  the  word  pretense  was 
intended  to  mean  nothing  more  than  or  different  from  ''state- 
ment'* it  was  useless  to  amend  the  old  statute  by  inserting  it. 

Id  this  case,  according  to  the  evidence,  defendant,  bv  false 
pretense,  and  with  intention  to  commit  a  fraud,  caused  Bonald 
to  believe  he  was  authorized  to  give  him  the  place  of  night- 
watchman  at  stipulated  wages,  and  thereby  fraudulently  ob- 
tained from  him  $1.25;  and  in  our  opinion,  as  the  Commonwealth 
sustained  the  charge  in  the  indictment,  it  was  error  of  the  lower 
court  to  instruct  the  jury  to  find  defendant  not  guilty. 

Wherefore,  this  opinion  is  ordered  to  be  certified. 

vol.  16—15 
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BUSH,  Ac.  V.  ROBINSON. 

(Fjled  May  8,  1894.) 

1.  GorpnratiODS— Personal  liability  of  shareholders— Waiver—Where  a  per- 
fion  sells  lands  to  a  corporation,  part  payment  in  cash  and  the  resldne  in 
notes  secured  bv  Hen  on  the  land,  with  an  oral  afrreement  at  the  time  of  sale 
that  he  was  to  look  only  to  the  corporation  and  the  land  for  the  payment  of 
the  notes,  he  thereby  waives  recourse  on  the  stockholders  and  the  oral  agree- 
mient  is  binding. 

2.  Same— Evidence— Oral  evidence  is  competent  to  prove  the  collateral 
agreement  if  it  does  not  contradict  or  vary  the  written  contract. 

Wm.  Lindsayf  Beckner  &  Jouett  and  Grubbs  &  Morancy  for  ap- 
pellants. 

J.  M.  Benton  for  appellee. 

Ap  eal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

March  17,  1890,  R.  T.  Coleman  and  H.  W.  Clark  associated  and 
became  incorporated  under  chapter  56,  General  Statutes,  name  of 
the  corporation  being  *'Grand  Boulevard  Residence  Company," 
»nd  its  principal  place  of  business  Louisville. 

The  articles   of  incorporation   contain    the   following  clauses: 

"First,  **that  the  general  nature  of  business  to  be  transacted  is  to 

buy,  sell  and    deal   in    lands   in    Kentucky,  to  lay   off   same  into 

boulevards,  lots,  streets,  etc.*'     Second,  *'the  amount  of  capital 

•stock  authorized  is  $30,(XK),  to   be   issued    in    shares  of   $1(X)  each, 

which  is  fully  paid  up,  represented  by  the  conveyance  of  about 

43  acers  of  land  near   Winchester,  Clark    county,  and    when   said 

land  is  so  conveyed   to  and   accepted    by   the   corporation   said 

amount  of  stock  shall  be  issued  fully  paid  up  and  non-assessible 

for  any  purpose.''  Third,  **the  private  property  of  the  stock- 
holders, directors  and  incorporators  shall  be  exempt  from  cor- 
porate debts."  On  the  same  day  a  meeting  was  held  for  the 
Durpose  of  orp:anizing  the  company,  when  the  capital  stock  of 
i>HO,(KX)  was  subscribed  for  and  directed  to  be  issued,  fully  paid  up 
and  non-ivssessible  upon  payment  at  rate  of  $15  per  share  bv  the 
subscribers,  who  were  K.  T.  Coleman,  S.  S.  Bush,  G.  F.  Berrj* 
and  W.  K.  Bradley.  The  next  day,  March  18,  John  V.  Bobinson 
conveyed  to  '* Boulevard  Besidence  Company"  about  43  acres  of 
land, the  same  mentioned  in  the  articles  of  incorporation,  at  the 
price  of  $18,3fiO,  of  whicli  $4,59()  was  then  paid,  and  for  residue 
notes,  secured  by  lien  on  the  land,  were  executed  by  the  com- 
pany througli  its  president,  S.  iS.  Bush. 

This  action  was  brought  by  Bobinson  in  Clark  Circuit  Court 
against  the  company,  and  the  stockholders  named  to  recover 
amount  of  said  notes,  and  personal  judgment  therefor  was  ren- 
dered not  only  against  the  company  that  made  no  defense,  but 
against  Coleuian  and  Bush  each  to  extent  of  $4,690,  and  against 
Berry  and  Bradley  each  to  extent  of  $2,295. 

Several  grounds  of  defense  to  the  action  were  relied  upon  in 
the  Iowf»r  court  as  they  are  here,  but  we  need  consider  only  that 
pleaded  in  paragraph  six  of  the  joint  answer  as  fullows:  ** There 
was  an  express  contract  and  understanding  with  said  Robinson 
that  no  personal  liability  was  to  attach  to  any  officer  or  stock- 
holder of  the  company  by  reason  of  said  notes  or  by  reason  of 
anv  indebtedness   that   might  be  due  to   the  company  from  other 


BUSH,  AC.  V.  KOBINSON.  227 

sources;  but  that  the  contract  was  with  the  distinct  understand- 
ing the  only  claim  plaintiff  (Robinson)  had  was  against  the  cor- 
poration and  said  tract  of  land  and  not  against  any  individual 
stocicholder  thereof." 

It  appears  that  prior  to  organization  of  the  company  S.  S, 
Bush,  being  at  Winchester,  had  purchased  or  obtained  from 
Robinson  an  option  on  20  acres  for  Coleman,  Bush  &  Co.,  a  firm 
eD)2:aged  in  buj-ing  and  selling  lands,  which  was  by  telegram  en- 
larged to  43  acres.  But  when  he  went  back  to  consummate  the 
trade  the  deed  was  drawn  so  as  to  malce  the  company  vendee, 
Hnd  also  sole  obligor  of  the  notes  for  deferred  payments.  Besides 
Bush,  two  witnesses  having  no  interest  in  the  action  state  that 
\rhen  the  deed  was  presented  to  Robinson  and  the  notes  signed 
by  the  company  by  Bush,  its  president,  and  tendered,  it  was 
fully  and  clearly  explained  to  and  understood  by  him  that  the 
stockholders  had  paid  of  their  subscriptions  to  the  capital  stock 
of  the  company  money  enough  to  make  the  cash  payment  on  the 
land  and  did  not  intend  to  risk  more,  but  that  he  was  to  look 
only  to  the  corporation  and  the  land,  its  only  property  or  means 
for  payment  of.  residue  of  purchase  money,  which  he  agreed 
to  do. 

The  land  was,  as  Robinson  manifestly  knew,  purchased  for 
purpose  of  mere  speculation  at  a  time  when  what  is  called  *'a 
real  estate  boom"  prevailed  at  Winchester  and  vicinity,  and  at  a 
price  three  times  as  great  as,  according  to  evidence  in  this  case, 
it  will  now  bring  or  probably  would  have  brought  verj'  soon 
after  the  transaction;  and  it  Is  an  entirely  reasonable  belief  that 
Robinson  was  willing  and  did  agree  to'  waive  recourse  on  the 
stockholders  rather  than  forego  a  sale  whereby  he  would,  with-, 
out  risk,  obtain  double  the  actual  value  of  his  land;  and  in  our 
opinion,  notwithstanding  he  testifies  to  the  contrary,  the  evi- 
dence clearly  supports  the  allegation  of  the  answer. 

But  although  the  provision  of  articles  of  incorporation  by 
wbich  the  stockholders  were,  upon  the  land  being  conveyed  to 
the  corporation,  entitled  to  have  issued  to  them  as  paid  up  the 
full  amount  of  stock  subscribed  might,  as  between  them  and  it, 
be  valid,  it  was  not  so  as  to  creditors.  For  section  14  of  chapter 
*A  General  Statutes,  in  terms  provides  that  stockholders  of  a 
corporation  shall  nut  be  exempt  from  individual  liability  to  the 
amount  of  the  unpaid  installments  on  the  stock  subscribed  by 
them  or  transferred  by  them  for  the  purpose  of  defrauding  cred- 
itors, and  an  execution  against  the  company  may  to  that  extent 
be  levied  upon  the  private  property  of  such  individual;  and  hav- 
ing actually  paid  but  $15  upon  each  share  of  stock  of  the  face 
value  of  IKX),  the  defendans,  now  appellants,  are  unquestionably 
liable  for  balance  of  purchase  price  of  land  to  extent  of  the 
unpaid  installments,  unless  released  by  the  alleged  agree- 
nieot  of  the  appellee,  Robinson,  and  whether  they  were  is  the 
main  question  in  this  case. 

In  Cook  on  Stock  and  Stockholders,  section  216,  it  is  said  **a 
corporate  creditor  may,  by  express  contract  made  when  the  debt 
is  incurred,  waive  his  right  to  collect  from  the  stockholder  debta 
which  the  corporation  fails  to  pay.  And  in  Morawetz  on  Corpor- 
ations, section  871,  is  this  language:  A  statutory  provision  de- 
<?laring  that  the  shareholders  in  a  corporation  shall  be  individ- 
ually liable  to  creditors,  would  not  prevent  the  execution  of  con- 
tracts into  which  this  liability  does  not  enter.  If  a  person  con- 
tracting with  the  corporation  should  expressly  agree  to  accept 
the  obligation  of  the  corporation  without  the  special  liability  of 
Its  shareholders  he  would  not  be  able  to  charge  the  latter.  Such 
provision  is  solely  for  benefit  of  those  dealing  with  the  corpora- 
tion and  may  be  waived  by  them.*' 
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In  support  of  the  doctrine  thus  stated  the  following  cases  are- 
cited:  Brown   v.  Eastern   Slate   Co.,  134  Mass.,  590;  Bassher   t. 
Forbes,  36  Md.,  134;  French  v.  Luchemaker,  24  Cal.,  618;  Robin- 
son V.  Bid  well,  22  Cal.,  379. 

In  Brown  v.  Eastern  Slate  Co.  the  plaintiff  accepted  promis- 
sory notes  of  the  corporation  in  payment  of  property  sold  to  the 
coinpanv  under  a  written  contract.  At  the  same  time  tie  orally 
agreed  w  the  directors  that  the  shareholders  should  Jneur  no 
personal  liabilltes  for  the  claim,  and  the  court  held  the  oral 
aKreement  was  binding.  ,         .  . 

In  Bassher  v.  Forbes,  a  steam  engine  was  purchased  by  a  oor- 
poration.  or  which  it  gave  notes  secured  by  mortgage  on  certain 
lands,  and  the  action  was  brought  on  the.  notes  against  a  ^stock- 
holder, alleged  to  be  liable  because  the  whole  amount  of  the 
capitai  stock  of  the  company  had  not  been  paid  in,  and  he  was- 
a  stockholder  thereof  to  an  amount  greater  than  the  demand 
sued  on.  But,  upon  proof  of  an  oral  agreeinent  the  vendor  was 
to  look  to  the  mortgage  and  not  to  stockholders,  he  was  held  not 

entitled  to  recover.  ^        .      .  i   *     *- 

In  both  cases  cited  the  question  of  competency  of  oral  testi- 
mony to  prove  such  collattral  agreement  was  considered,  and  it 
was  held  that  as  it  did  not  contradict  or  vary  the  written  con- 
tract it  was  competent.  .  ^  ^  x.z  .  i.  i  v 
In  our  opinion  the  effect  of  the  agreement  by  Bobinson  to  look 
to  the  company  and  to  the  lien  on  the  land  and  not  to  the  stock- 
holders for  payment  of  the  notes  sued  on,  was  to  exempt  the 
latter  from  liability.  ,  ,  ^  ^  *  « 
The  judgment  is,  therefore,  reversed  and  cause  remanded  for 
dismissal  of  the  action  against  appellants. 
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(Filed  May  17,  1894.) 

1    IrappovemeDts  ereoted  by  leRsee  to  be  purchased  by  lessor  at  ezpiration 
of  iea8e--Eqult»ble  lien— Where  a  city  lot  waa  letMed  for  a  lerm  of  t«u  years, 
the  lessee  to  erect  a  building  whioh,  at  the  expiration  of  the  letuie,  -wna  to 
be  valued  by  referees,  and  upon  the  payment  of  valuation  to  lessee  %be  prem- 
ises were  to  be  delivered  into  the  possession  of  the  lessors;  and  it^was  further 
nrovided  that  if  the  lessors  should  not  be  able  toinirchase  or  find  a  parclMifier. 
the  lease  should  be  ooutinued  on  the  saniu  terms  as  for  the  teu  years  until 
suoh  time  as  they  might  be  able  to  purchase  at  a  valuation  in  mode  men- 
tioned  or  until  some  other  agreement  should  be  made,  the  lease  crwited  an. 
enforoible  obligation  on  the  part  of  the  lessors  to  pay  for  the  improvements 
and  not  a  mere  privilege  to  do  so;  and  while  the  clause  of  the  lease  ooncinn- 
IniE  Its  terms  after  the  expiration  of  the  first  ten  years  was  intended  to  f^T» 
to  the  lessors  ample  time  to  make  the  payment,  that  time  must  have  some 
limit  and  more  than  twenty-five  years  having  elapsed  without  any  arbitra- 
tion or  agreement  as  to  the  valuation  of  the  improvement's,  the  lessee  or  his 
assignee  is  entitled  to  enforoe  his  equitable  lien  far  the  value  of  the  ImpiroTe- 

8  Same— The  lessee  having  purchased  from  the  lessors  a  one-half  Interest 
in  the  property,  he  owns  the  property  jointly  with  the  appellant,  wbo  has 
purcbased  from  the  lessors  the  other  half,  whioh  he  holds  subject  to  the 
lessee's  Hen  for  one-half  the  value  of  the  improvements;  and  as  each  owner 
has  a  vested  estate  in  possession,  and  the  properly  is  Indivisible,  the  lessee 
or  his  assignee  has  a  right  to  have  the  property  sold  under  seotion  400  of  the 
Civil  Code,  and  Incidentally  to  make  appellant  satisfy  his  equitable  lien  for 
one-half  the  value  of  the  improvements;  but  even  if  the  fee  is  in  the  ' 
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\o  OBe-balf  the  lot  and  all  the  huildlDRS,  the  appellant  ownlDf;  one-half  the 
Sit>iind  alone,  it  can  make  no  difference,  the  result  beln^  the  same. 

8.  BnildinfTS  part  of  realtj— The  buildings,  which  are  substantial  five- 
story  brick  stroctaWB,  are  to  be  rf'garded  as  a  part  of  the  realty ;  but  whel^her 
they  are  pemonal  or  real  estate  is  immaterial,  the  chancellor  in  either  case 
haylDff  jurisdiction  to  order  the  sale. 

4.  The  equitable  mode  of  arririns  at  the  value  of  the  improvements  is  to 
take  their  value,  relative  to  that  of  the  lot  upon  which  they  stand.  It  being 
evident  that  a  sale  must  be  made  in  any  event,  it  was  not  enor  to  order  a 
sale  before  ascertaining  the  value  of  the  Improvements.  The  chancellor, 
when  he  has  the  fund  in  his  hands,  hearing  proof  as  to  the  character  and 
condition  of  the  buildings  at  the  date  of  sale,  will  be  better  able  to  flz  a  Jnst 
basis  of  value. 

Pirtle,  Speed  &  Trabue  and  Stone  A>  Sudduth  for  appellant. 

Muir,  Heyman  &  Muir  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  chancery  division. 

'  Opinion  of  the  court  by  Judge  Pryor. 

The  Judgment  below  directed  the  sale  of  certain  real  estate  sit* 
uated  on  the  northwest  corner  of  Main  and  Seventh  streets,  in 
the  city  of  Louisville. 

The  proceeding  was  had  under  section  49<)  of  the  Civil  Code 
that  authorizes  ''a  vested  estate  in  real  property,  jointly  owned 
by  two  or  more  persons,  to  be  sold  by  order  of  a  court  of  equity, 
where  the  estate  is  in  possession,  and  the  property  can  not  be 
divided  without  materially  impairing  its  value  or  the  value  of 
the  plaintiff's  interest  therein." 

In  or  about  the  year  1865  the  then  owners  in  fee  of  this  realty 
leased  it  to  a  man  by  the  name  of  Thomas  Slevin,  and  so  much 
of  the  lease  as  applies  to  tlie  point  raised  by  counsel  for  the  ap- 
pellant is  as  follows: 

**This  indenture,  made  and  entered  into  this  11th  day  of 
August,  1865,  by  and  between  John  Martin,  trustee  for  Nancy  B. 
Martin  and  children,  said  Nancy  B.,  John  S.  Martin  and  Mary 
A.,  his  wife,  James  Martin,  John  P.  Maher  and  wife,  Mary  Mc. 
(nee  Martlnr.  of  the  first  part  and  Thos.  Slevin  of  the  second 
part,  witnesseth  that  the  parties  of  the  first  part  hereby  lease 
unto  the  party  of  the  second  part  for  the  term  of  ten  vears,  from 
the  1st  day  of  April,  1866,  the  following  deseribecf  parcel  of 
ground  in  the  city  of  Louisville:  Beginning  at  the  northwest 
corner  of  Main  and  Seventh  streets  running  westwardly  and 
fronting  58  feet  on  Main  street;  thence  at  right  angles  north- 
wardly 106  feet;  thence  at  right  angles  eastwardly  53  feet  to  Sev- 
enth street;  thence  southwardly  with  Seventh  street  to  the  begin- 
ning; on  these  terms,  namely,  the  storerooms  now  on  said 
pound,  occupying  about  42  feet  front  (equal  width  back),  be- 
longing to  said  Slevin,  survivor  of  T.  E.  Slevin.  to  be  let  by  him 
to  suitable  tenants,  he  defraying  the  expense  of  keeping  them 
in  usual  tenantable  condition,  and  out  of  the  rent  received  for 
them  he  Is  first  to  pay  all  taxes,  city,  State,  etc.,  and  repairs 
for  streets,  and  to  divide  the  lemalnder,  as  it  becomes  due  and 
\8  collected  by  him,  into  equal  halves,  he  to  retain  one-half  and 
to  pay  the  other  half  to  said  parties  of  the  first  part;  he  agrees 
to  pay  at  the  rate  of  |800  per  year  for  the  10  feet  7  1-5  inches, 
tnore  or  less,  unimproved  ground,  being  the  western  part  of  said 
Parcel,  up  to  such  time  as  he  shall  builcl  thereon,  after  which  he 
IS  to  let  such  improvements,  and  after  paying  taxes,  etc.,  divide 
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the  net  income    half  and    half  precisely   in   the  same  manner 
agreed  on  regarding  the  two  houses  named. 

**At  the  expiration  of  the  lease  the  parties  of  the  first  part 
shall  choose  a  referee,  the  party  of  the  second  part  shall  choose 
one  also,  and  these  two,  when  chosen,  shall  choose  a  third,  who 
shall  value  the  whole  of  the  improvements  on  said  ground,  and 
upon  the  payment  of  said  valuation  to  said  party  of  the  second 
part,  or  to  his  heirs  or  assignee,  the  said  premises  with  said  im- 
provements shall  he  delivered  into  the  possession  of  the  parties 
of  the  first  part.  If,  however,  the  parties  of  the  first  part  shall 
not  be  able  to  purchase  or  find  a  purchaser,  then  it  is  agieed 
that  the  lease  shall  be  continued  and  extended  for  the  same 
terms  as  agreed  on  for  the  ten  years,  till  such  time  as  they  be 
enabled  to  purchase  at  valuation  in  mode  just  mentioned,  or 
until  some  other  mutual  agreement  or  settlement  shall  be  made.'* 

As  will  be  seen  from  this  lease,  it  began  in  April,  18fi6.  and 
was  to  run  for  ten  years,  at  the  expiration  of  which  time  Slev  n 
was  to  have  pay  for  the  improvements,  or  rather  their  value,  and 
the  lessors  (the  Martins)  were  to  take  possession  of  the  premises. 
A  referee  was  to  be  selected  by  the  parties  to  fix  the  value,  *'and 
if  the  Martins  should  be  unable  to  pay  for  the  improvements  or 
to  find  a  purchaser,  then  the  lease  was  to  be  extended  and  con- 
tinued for  the  same  terms  agreed  on  for  the  ten  years,  till  such 
time  as  they  (the  Martins)  may  be  enabled  to  purchase  at  valua- 
tion, in  mode  just  mentioned,  or  until  some  other  mutual  agree- 
ment or  settlement  shall  be  made.'' 

When  the  lease  was  executed  a  part  of  the  lot  of  ground  had 
upon  it  two  storehouses  fronting  on  Main  street,  and  that  part  of 
the  ground  on  wiiieh  no  building  stood  has  been  or  was  im- 
proved by  Slevin,  as  authorized  by  the  lease,  by  the  erection  of 
a  building  upon  it,  so  the  entire  lot  is  covered  by  these  build- 
ings, and,  as  suggested  by  the  counsel,  the  building  standing  on 
the  lot  when  the  lease  was  executed  were  evidently  built  bv 
Slevin,  as  the  lessors  agreed  by  the  terms  of  the  lease' to  pay  for 
those  improvements.  Slevin,  under  the  lease,  was  to  rent  the 
property,  and  after  paying  all  taxes,  street  improvements,  etc., 
the  net'proceeds  of  the  rental  to  be  divided  between  the  lessors 
and  the  lessee. 

No  settlement  or  agreement  as  to  the  value  of  the  improve- 
ments made  by  Slevin  was  ever  had  between  himself  and  the 
Martins,  and  the  property  has  been  used  and  occupied  by  ten- 
ants for  nearly  twenty-six  years,  and  to  the  date  of  these  pro- 
ceedings, without  any  settlement,  by  reference  to  arbitration  or 
otherwise  as  to  the  improvements,  but  the  rents  apportioned  be- 
tween the  Martins  or  tneir  vendees,  as  the  terms  of  the  lease  re- 
quired. 

Wm.  Cornwall,  who  owned  in  fee  one  undivided  half  of  this  lot 
of  ground  and  all  the  buildings  on  the  entire  realtv,  made  an  as- 
signment of  his  estate  to  the  appellee,  the  Louisville  Trust  Co. 
The  assignee  under  the  assignment  became  entitled  for  creditors 
to  one-half  the  lot  of  ground  and  to  the  value  of  the  three  build- 
ings placed  upon  the  ground  by  Slevin. 

The  appellant.  J.  S.  Graves,  obtained,  by  purchase,  the  fee  to- 
the  other  undivided  half  of  the  lot.  The  title  that  each  asserts 
is  not  controverted,  so  we  find,  when  this  action  was  instituted, 
that  tlie  appellee  was  entitled  to  the  value  of  all  the  improve- 
ments and  the  fee  to  one  undivided  half  of  the  ground,  and  the 
appellant  the  fee  to  the  one-half  the  ground  only. 

It  is  conceded  the  property,  with  the  buildings  upon  it,  is  in« 
divisible,  and  that  in  fact  no  division  can  be  made,  and  a  resort, 
has  been  had  to  the  relief  given  in  such  cases  by  section  490  of 
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the  Civil  Code.  With  the  buildings  off  the  lot  a  division  could 
doubtless  be  had,  but  it  was  never  intended  that  these  buildings- 
should  be  detached  from  the  ground,  but,  on  the  contrary,  it  was 
designed  the  buildings  should  form  a  part  of  the  realty  and  pass. 
to  the  original  lessors  upon  the  payment  of  their  value. 

The  buildings  are  substantial  brick  structures,  five  stories* 
hi^h,  and  Blevin  under  the  lease  from  the  Martins,  had  an 
equitable  lien  for  the  value  of  his  improvements  at  the  termina- 
tion  of  the  lease,  and  could  have  held  possession  until  lie  was 
paid.  Both  the  appellee  and  the  appellant  had  actual  knowledge 
of  the  lease  and  its  terms,  and  the  manner  of  the  holding  by  the 
original  lessee,  Slevin.  Cornwall' 's  assignee  stands  in  the  shoes. 
of  Slevin  and  is  entitled  to  all  the  equities  that  Slevin  had. 

The  appellant.    Gray,  disclaims   to  own   any   part  of  the   im- 
provements, and  in  fact  some  of  his  deeds  under  which  he  holds. 
confines,  in  express  terms  in  the  grant,  his  title  to  the   ground, 
and  not  to  the  buildings,  and   as    to   the   extent   of   his   interest 
there  seems  to  be  no  controversy. 

It  is  alleged,  and  we  must  assume,  the  testimony  shows  (the 
depositions  not  being  before  us)  a  refusal  by  the  appellant  to- 
refer  the  question  of  value  to  a  referee,  or  to  make  any  settle- 
ment in  regard  to  the  improvement,  and  that  neither  the  Martins. 
nor  any  one  for  them  have  complied  with  this  provision  of  the 
lease.  The  buildings  constitute  a  part  of  this  realty,  and  the 
realty  is  held  in  fee  by  the  appellant  and  the  appellee.  The  ai>- 
pellant  holds  his  half  subject  to  the  equitable  lien  for  the  im- 
provement. 

The  assignee  of  Cornwall  is  required  to  sell  his  interest  for 
creditor.  He  has  a  vested  estate  in  possession,  with  a  lien  for 
tlie  improvement.  The  appellant  has  a  vested  estate  in  fee  to 
the  one-half,  subject  to  the  lien  for  the  one-half  value  of  the  im- 
pro%'ements. 

There  is  no  reversion  or  remainder  interest— the  parties  own 
the  property  jointly,  one  having  a  less  interest  than  the  other, 
or,  rather,  the  appellee  has  a  lien  on  the  appellant's  one  half. 
\^-hleh  he  may  enforce.  They  have  the  possession,  each  receiv- 
ing: rents  under  the  terms  of  the  original  lea.-«e.  If  the  fee  is  in 
the  appellee  to  the  one-half  of  the  lot  and  all  the  buildings,  and 
the  appellant  the  owner  of  one-half  the  ground  only,  it  cnn  make 
no  difference.  It  is  a  vested  estate  in  both,  in  possession,  and 
indivisible. 

Can  it  be  sa'd  that  the  appellant  can  retain  his  fee  to  the  one- 
half  the  ground,  receive  rents,  and  demand  that  the  lease  shall 
continue  forever,  or  the  buildings  removed  from  the  premises? 
It  is  contended  it  was  a  mere  privilege  on  the  part  of  the  lessors. 
to  pay  for  these  improvements,  with  no  obligation  to  do  so  that 
could  be  enforced  ih  law  or  equity,  and  that  all  the  relief  the 
appellee  is  entitled  to  as  against  the  appellant  or  the  Martins  i.s. 
to  remain  in  possession  so  long  as  the  lessors  fail  to  pay  for  the 
imporvements.  or  until  some  mutual  agreement  for  settlement  is. 
entered  into  between  the  parties.  We  do  not  so  construe  the  con- 
tract. It  should  have  a  reasonable  construction,  and  the  clause 
of  the  lease  continuing  its  terms  after  the  expiration  of  the  first 
ten  years  was  to  give  ample  thne  to  the  lessors  to  make  pay- 
ment. This  time  must  have  some  limit— that  which  is  reasonable 
and  contemplated  by  the  parties— and  the  period  of  twenty-five 
years  was  certainly  time  enough  to  have  enabled  these  parties. 
to  comply  with  their  obligation. 

The  sale  of  this  interest  by  the  assignee,  with  a  cloud,  upon  th& 
title,  and  the  assertion  of  a  perpetual  lease  by  the  appellant, 
would  result  in  a  sacrifice  of  the  property,  and  no  such  judg- 
ment  should  be  rendered. 
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There  is  no  constitutional  impediment  to  ttiis  sale  as  ordered, 
or  to  the  proceedings  directing  it.  It  orders  a  sale  of  realty  that 
is  indivisible,  and  incidentally  makes  the  vendee  of  Martin  sat- 
isfy this  equitable  lien;  and  whether  the  buildings  are  personal 
or  real  estate  is  immaterial.  We  are  satisfied,  however,  tbey 
constitute  a  part  of  the  realty;  were  erected  for  that  purpose, 
ftnd  that  the  appellant  owns  one-half  the  ground  and  buildings, 
subject  to  the  lien. 

Ill  Kutter  V.  Smith,  2  Wallace,  491,  the  Supreme  Court,  through 
Mr.  Justice  Miller,  in  i^peaking  of  the  legal  title  to  the  buildings 
as  distinct  from  the  lot,  said:  '*The  well-settled  rule  is  that  such 
erection  as  this  becomes  a  part  of  the  land  as  each  stone  and 
brick  are  added  to  the  structure. '^  etc. 

Here  are  five-story  brick  buildings  attached  to  and  upon  this 
ground,  and  they  must  be  treated  as  a  part  of  the  realty  on 
which  they  stand.  The  title  is  or  was  originally  in  the  lessors, 
subject  to  the  lien  of  Slevin;  but  if  vou  make  the  title  to  the 
buildings  distinct  from  the  ground  it  avails  nothing  for  the  ap- 
pellant, as  in  either  case  the  chancellor  has  the  jurisdiction  to 
8ell  it. 

It  is  argued  the  judgment  below  should  have  first  ascertained 
the  value  of  the  improvements  before  ordering  a  sale  of  the 
whole  estate.  We  do  not  think  this  would  be.  equitable  or  just 
to  the  appellant.  He  may  be,  as  is  contended,  unable  to  pay  for 
the  improvements,  and,  if  their  value  should  be  ascertained  re- 
gardless of  their  relative  value  to  the  ground  upon  which  tliey 
stand,  there  mght  be  danger  of  the  appellant  lording  his  fee  if 
then  sold  to  satisfy  the  value  of  the  buildings. 

The  sale  is  ordeied,  as  we  understand,  with  a  reservation  on 
the  part  of  the  chancellor  of  determining  in  what  manner  the 
proceeds  of  sale  should  be  apportioned.  The  relative  value  of 
the  buildings  to  that  of  the  lot  upon  which  they  stand  would,  in 
our  opinion,  be  the  equitable  mode  of  adjustment.  The  Martins 
have  no  longer  any  interest  in  this  property.  The  title  is  in  the 
appellee  as  assignee,  and  in  the  appellant.  They  are  each  re- 
quired to  discharge  one-half  the  lien  for  improvements.  Tlie 
entire  property  is  sold  and  the  chancellor  is  called  upon  to  ap- 
portion the  proceeds  between  the  two  vendees.  It  would  be  in- 
equitable to  take  from  either  his  fee  to  pay  for  his  improve- 
ineuit,s,and  tiie  chancellor  will  doubtless  be  careful  to  protect  all 
parties  in  intprost  in  the  apportionment.  When  you  estimate  the 
net  rental  value  of  the  entire  property,  and  capitalize  it  at — say 
five  per  cent.,  the  result  being  the  entire  value,  and  then  fix  a 
value  on  the  realty,  and  the  difference  between  the  value  of 
the  land  and  that  of  the  whole  being  the  value  of  the 
improvements,  may  in  some  cases  be  the  proper  mode  of 
adjustment,  and  yet  the  location  of  the  property  will  often  be 
such  as  to  cause  a  high  rental  value  on  a  very  indifferent  build- 
ing. 

The  chancellor,  when  he  has  the  funds  in  his  hands,  bearing 
proof  as  to  the  character  and  condition  of  the  buildings  at  the 
date  of  the  sale,  will  be  better  able  to  fix  a  just  basis  of  value 
than  to  fix  the  value  of  the  improvements  before  the  sale,  and  it 
being  evident  that  a  sale  must  be  made  in  any  event,  we  per- 
ceive no  reason  for  anticipating  the  danger  apprehended  by 
counsel  of  a  sale  before  the  value  of  the  improvements  is  ascer- 
tained. 
The  judgment  below  is  affirmed. 
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MAGOWAN,  Ac.  v.  BRANHAM,  Ac. 

(Filed  May  19,  18»4.) 

1.  AotioD  to  quiet  ^i tin— It  seems  to  the  court  that  the  allegations  of  the 
pelitloD  Id  this  case,  if  sustained  by  proof,  are  sufficient  to  enable  plaintiffs 
%o  maintain  their  action  bo  far  as  it  Is  in  the  nature  of  a  bill  of  peace;  but 
«Ten  if  not,  as  defendants  in  their  answer  and  councerolaim  prated  for  their 
title  to  be  quieted,  adverse  to  plaintiffs,  and  tendered  an  issue  involving 

auestlon  of  superior  title,  it  was  competent  for  the  lower  court  to  try  and 
etermine  it. 

3.  Adverse  possession— It  is  immaterial  whether  the  deed  under  which  the 
plaintiffs  claim  was  effectual  to  pass  a  good  title,  as  grantee,  from  the  date 
x)f  ic.  took  possession  of  the  land  hy  tenants  and  held  and  claimed  it  ad- 
versely to  extent  of  his  boundary  for  a  period  long  enough  to  give  him  a 
possessory  title,  and  the  deed  is.  therefore,  now  to  be  considered  with  refer- 
ence simply  t>o  the  extont  of  snco  boundary  described  and  claimed  by  him. 

8.  The  recital  in  the  deed  that  the  land  conveyed  is  part  of  a  certain  survey 
must  yield  to  calls,  about  the  correctness  of  which  theie  can  be  no  question, 
and  the  deed  will  be  held  to  embrace  land  included  within  such  calls,  al- 
though outside  the  survey  referred  to. 

4.  Construction  of  deed— By  *' upper  cliffs  on  each  side  Glady  creek,"  to 
which  the  land  conveyed  was  stipulated  to  run.  was  manifestly  meant  cliffs 
T)f  the  tributary  hri^noiies.  as  well  as  those  of  the  main  cr«*ek,  because  the 
tsliffs,  by  reason* of  the  peculiar  formation  of  that  particular  region,  consti- 
tuted plain  and  in  fact  only  practicable  landmarks. 

Wood  &  Day  for  appellantH. 

Thos.  Turner  and  C.  Cyrus  Turner  for  appellees. 

Appeal  from  Menifee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

W.  C.  Magowan,  and  others,  devisees  of  James  P.  Magowan, 
brought  this  action  against  William  Branham,  and  others,  alleging 
they  were  owners  and  in  actual  possession  of  a  tract  of  land  de- 
scribed in  their  petition;  that  defendants,  all  of  wtiom  are  insol- 
vent, unlawfully  and  without  right,  entered  upon  said  land  and  cut 
and  removed  a  large  number  of  saw  logs,  and  are  giving  out  in 
Bpeeehes  they  own  said  land  and  claiming  it  adverse  to  plaintiffs, 
whose  title  is  being  thereby  clouded. 

The  relief  prayed  for  is  an  injunction  restraining  defendant's 
farther  cutting  and  removing  timber,  damages  or  value  already 
<5ut  and  removed  and  judgment  quieting  their  title. 

On  the  same  day  they  brought  another  action   to  recover  pos- 

BessioD  of  saw  logs  cut  and  not  then  removed  from  the  land.     In 

their  answer,  made  a  counterclaim,  two  of  the  defendants,  Van- 

arsdaie  and  Carter,  allege  they  are  owners  and  in  possession  of  a 

large  tract  of  land  described,  which  includes  the  land  sued  for, 

»Dd  pray  for  judgment  quieting  their  title.  The  two  actions  were 

tsonsolidated   and    transferred    to  equity,  and   by  the  final  judg- 
ment dismissed. 

It  seems  to  us,  though  argued  by  counsel  for  appellees  other- 
wiae«  that  the  allegations  of  the  petition,  if  sustained  by  proof, 
are  auffioient  to  enable  plaintiffs  to  maintain  their  action  so  far 
as  it  is  in  the  nature  of  a  bill  of  peace;  hut  even  if  not,  as  de- 
fendants in  their  answer  and  counterclaim  prayed  for  their  own 
title  to  be  quieted  adverse  to  plaintiffs,  and  tendered  an  issue 
involving  the  question  of  superior  title,  it  was  competent  for  the 
lower  court  to  try  and  determine  it. 
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It  appears  that  about  the  year  1786  the  State  of  Virginia  issued 
for  patents  for  mountain  land,  situated  in  what  is  now  Menifee 
county— one  to  John  Car  nan  for  about  20,000  acres,  one  south  of 
and  adjoining  it  to  Dean  Timmons  for  about  22,000  acres,  one 
west  of  and  adjoining  it  to  Roberts  for  about  18,000  acres,  and  one 
south  of  the  latter,  and  west  of  Timmons  survey,  to  John  Carnan 
four  about  10,000  acres,  each  tract  being  in  form  a  parallelogram. 

The  line  dividing  the  two  first-named  surveys  is  s.  81  w.,  as  is 
the  one  dividing  the  two  last-named,  though  not  an  extension  of 
the  other,  being  further  south.  The  line  which  divides  the  sur- 
vey of  John  Carnan  of  20,000  acres  and  Roberts'  survey,  and  also 

the  Timmons  and  John  Carnan  survey  of  10,000  acres  is  s.  8  e. 
The  two  latter,  being  south  of  the  others,  extend  beyond  and  are 
each  bisected  by  Red  river,  the  general  course  of  which  is  per- 
haps west  or  a  little  south  of  west. 

A  tributary,  called  Glady  creek,  rises  inside  the  John  Carnan 
survey  of  20,000  acres,  and  after  flowing  several  miles  throuerh  it, 
in  a  general  course  southwest,  crosses  the  dividing  lir.es.  81  w., 
and  flows  diagonally  tlirough  the  Timmons  survey,  finally  inter- 
secting Red  river  within  limits  of  the  John  Carnan  survey,  of 
10.000  acres,  a  litlte  west  of  the  line  s.  8  e. 

It  appears  from  the  map  filpd  as  evidence  that  all  or  nearly  all 
the  branches  or  tributaries  of  (tlady  creek  rise  north  of  it  and  in- 
side the  John  Carnan  survey  of  20,(X)0  acres.  The  tract  in  con- 
troversy, as  well  as  the  inrger  tract  claimed  by  defendants,  are 
situated  on  these  tributaries,  and  the  land  is  valuable  princi- 
pally for  timber  and  minerals,  for  the  valleys  of  Glady,  as  well  aa 
of  its  tributaries,  are  very  narrow,  and  bounded  by  sandstone 
cliffs,  from  100  to  150  feet  high,  having  very   few  caps  or  breaks. 

There  is  filed  in  this  case  a  deed  from  John  McCalla,  collector 
of  internal  revenue,  to  Thomas  Duckhara,  executed  in  1889,  for 
the  whole  of  the  John  Carnan  survey  of  20,(XX)  acres,  which,  as 
recited  in  the  instrument,  was  made  in  pursuance  of  a  public 
sale  in  1816,  under  act  of  Congress  of  the  United  States,  by  col- 
lector of  direct  taxes. 

We  need  not  determine  as  to  validity  of  that  deed,  nor  inquire 
how  Duckhnm  acquired  title  to  the  Dean  Timmons  survey,  to 
which,  as  well  as  the  John  Carnan  survey,  he  seems  to  have  set 
up  claim  at  an  early  day,  and  of  which  he  continued  to  sell  par- 
cels to  various  persons  without  question  uiitil  all  was  disposed 
of  so  far  as  this  record  shows. 

There  is  evidence  showing  that  more  than  sixty  years  before 
commencement  of  thes«^  actions  James  S.  Migowa'n,  father  of 
James  P.  Magowan,  set  up  claims  to  parts  of  the  four  surveys 
mentioned,  taking  possession  thereof  by  tenants,  but  neither 
the  precise  locality  nf  the  tract  or  tracts  claimed  by  him,  nor 
evidence  of  paper  title  are  shown  in  this  record.  But  whatever 
claim  he  had  was,  about  1840,  transferred  to  his  son.  James  P. 
Magowan,  and  February  2,  1842,  Thomas  Duck  ham  conveyed  to 
him  a  described  boundary  of  land  by  deed,  the  proper  construc- 
tion and  meaning  of  which  the  lower  court  seems  to  have  re- 
garded as  decisive  of  this  case. 

The  land  conveyed  is  described  therein  as  follows:  **A11  that 
boundary  of  land  as  follows,  to  wit:  Beginning  at  Powell  Rosens 
line  on  Glady  creek,  in  the  county  of  Montgomery  (now  Men- 
ifee), and  running  on  each  side  of  Glady  creek,  up  the  banks 
thereof,  as  far  as  the  upper  cliffs  on  each  side  of  said  creek,  and 
up  said  creek  to  James  Coch's  line,  the  said  land  being  a  part  of 
Dean  Timmons'  survey,  of  22,000  acres.     Said  Duckham  reserves 
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to  himself  all  minerals  and  mines  in  the  bowels  of  the  earth  in 
said  boundary  of  land,  and  the  use  of  the  timber  included  in 
said  boundary  and  a  mill  seat  on  said  oreek,  the  said  tract  of 
land  Iving  B,iyi  being  in  the  county  of  Montgomery  on  the  waters 
of  Bed  river.  The  said  Duckham  hereby  sells  and  conveys  the 
same  to  said  Magowan/^ 

The  lower  court  seems  to  be  of  opinion  that  the  land  thus  con- 
veyed was  entirely  within  the  boundary  of  the  Dean  Timmons 
survey,' and  to  that  extent  restricted  plaintiff *s  right  of  recovery. 
We  think  the  court  was  correct  in  assuming  that  to  all  the  land 
included  within  the  boundary  thus  described,  wherever  it  may 
be,  plaintiffs  have  title;  for  without  determining  whether  the 
deed  was  effectual  to  pass  a  good  title,  the  evidence  is  satisfac- 
tory to  us  that  James  P.  Magowan  from  the  date  of  it  took  pos- 
session by  .tenants  of  the  land  and  held  and  claimed  it  adversely 
to  extent  of  his  boundary  for  a  period  long  enough  to  give  him  a 
possessory  title.  The  deed  is,  therefore,  to  be  now  considered 
with  reference  simply  to  the  <  xtent  of  such  boundary'  described 
and  claimed  by  him. 

The  evidence  shows  that  as  early  as  1849.  he  heing  on  the  land 
designated,  claimed  a  boundary  that  included  not  only  the  land 
now  in  controversy,  but  very  much  more,  and  that  he  then  had 
tenants  on  the  land  so  claimed,  as  there  had  been  for  years  pre- 
viously, for  he  had,  prior  to  that  datt,  purchased  other  tracts 
from  Duckham,  and  his  father  had  held  and  claimed  other 
tracts  also. 

In  regard  to  the  actual  boundary  intended  by  the  partier.  to  the 
deed  of  1842  to  be  conveyed,  it  appears  from  the  evidence  that 
the  Powell  Rose  line  crosses  Glady  creek  at  or  near,  though  be- 
low, the  mouth  of  Salt  creek,  a  tributary,  and  not  very  far  south 
of  the  dividing  line  between  John  Carnan  and  Dean  Timmons* 
survey;  and  that,  continuing  the  call  up  and  on  each  side  of 
Olady  creek  to  James  Coch's  line,  necessarily  located  very  much 
greater  portion  of  the  land  inside  the  Carnan  survey  than  inside 
the  Timmons  survey,  which  is  comparatively  little.' 

As  such  would  be  the  result  of  following  calls  for  ohjf^cts,  and, 
according  to  courses  well-known  to  the  parties,  we  are  hound  to 
conclude  that  the  recital  that  the  land  was  inside  theTimmons  sur- 
vey was  a  mistake,  if  it  be  interpreted  so  as  to  mean  wholly  inside; 
and  as  the  grantee  had  or  claimed  title  to  that  part  of  the  land 
conveyed  which  is  inside  the  Carnan  survey  as  well  as  that  inside 
the  Timmons  survey,  making  such  incorrect  recital  yield  to  calls 
about  the  correctness  of  which  there  can  be  no  question,  does 
not  materially  affect  the  right  of  either  party,  but,  on  the  con- 
trary, conforms  the  deed  to  their  evident  intention. 

We  think  it  is  also  clear  that  Magowan  intended  lo  buy  and 
Duckham  intended  to  convey  all  the  land  lying  on  (Hady  creek 
and  branches  west  of  Coch's  line,  north  of  Powell  Rose's  line 
and  east  of  the  line  s.  81  e.,  between  the  Carnan  and  Roherts 
surveys,  for  two  principal  reason**:  First,  Duckham  then  neither 
owned  nor  claimed  any  othpr  land  in  the  southwestern  corner  of 
the  Carnan  survey  except  the  boundary  now  claimed  by  plain- 
tiffs, and  it  was  not  practicable  or  worth  the  expense  of  dividing 
it  by  running  and  marking  a  line  across  the  cliffs;  second,  by 
'*the  upper  cliffs  on  each  side  of  Glady  creek,"  to  which  the  land 
conveyed  was  stipulated  to  run,  was  manifestly  meant  cliffs  of 
the  tributary  branches,  as  well  as  those  of  the  main  creek,  be- 
cause the  cliffs,  by  reason  of  the  peculiar  formation  of  that  par- 
ticular region,  constituted  plain  and  in  fact  only  practicable 
landmarks. 

It  seemo  to  us  the  evidence  shows  that  James  P.  Magowan.  in 
virtue  of  the  deed   made   to   him   in   1842  by  Thomas  Duckham^ 
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t:Iaimed  to  a  well-defined  boundary,  Including  all  the  land  In 
oontroverBy,  and  by  tenants  had  actual  and  adverse  possession 
thereof  from  that  date  long  enough  to  acquire  title. 

The  defendants  claim  under  a  quitclaim  deed  from  one  Frisby, 
executed  in  1874;  but  he  had  no  paper  title,  nor  does  the  evidence 
show  he  nver  had  actual  possession  of  any  part  of  the  land  in 
xiispute  long  enough  to  acquire  title;  and  as  showing  defend- 
ants had  no  faith  in  the  title  he  attempted  to  convey,  they  pro- 
cured patents  to  be  thereafter  issued  for  different  parcels  of  the 
land,  all  of  which  were  void  because  for  land  within  the  John 
"Garnan  survey.  And  in  1876  the  various  patentees,  including 
wives  of  defendants,  went  through  the  farce  of  all  uniting  in  one 
deed  to  the  defendants  for  the  land  thus  severally  claimed  under 
void  patents. 

In  our  opinion   plaintiffs   have   shown   a   valid   title  to  all  the 

land  in  dispute  and  right  to  recover  it,  together  with  damage  for 

the  alleged  trespasses. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and 
cause  remanded  for  judgment  quieting  plaintiffs  title  and  for 
further  proceedings  consistent  with  this  upinion. 


KENTUCKY  SUPERIOR  COURT. 


WESTERN  DISTRICT  WAREHOU«E  CO.  v.  HAYES. 

(Filed  May  30,  1894.) 

1.  Custom — Duty  of  warehouReman  to  insure— In  this  action  to  recover  the 
value  of  tdhacco  destroyed  by  fire  while  ou  storage  in  defendant's  warehouse, 
the  plaintiff's  case  iietnir  based  upon  an  alleged  custom  whteinnade  it  the 
duty  of  th(4  defendant  to  keep  the  lohaoco  insured  for  the  plaintiff's  benetit, 
the  plaintitT  can  not  recover  if  he  whs  notified  that  there  was  no  insurance 
oo  his  tobicc)  and  that  li  was  held  subject  to  his  risk,  even  if  the  custom 
might  otherwise  have  applied,  and  the  jury  should  have  been  so  instructed, 
there  beins  testimony  tending  to  show  such  notice. 

2.  Stockholder  may  testify  for  corporation  after  corporation  has  introduced 
t)ther  testimony— Although  a  stockholder  in  a  corporation  can  not  testify  for 
the  corporation  as  to  conversations  and  transactions  with  a  dead  man,  there 
is  no  reason  why  he  should  not  be  permitted  to  testify  for  the  corporation  in 
chief  afre.r  it  has  introduced  other  testi'nony  in  chief,  as  subsection  4  of  sec- 
tion 6()6  of  r.he  Civil  Code  is  nothing  more  than  a  rule  of  practice  prescribing 
the  order  of  introducing  testimony,  and  should  not  be  so  applied  as  to  ez- 
tilude  the  testimony  of  those  who  are  not  parties  to  the  suit  or  controllers 
and  managers  of  it,  and  where  the  order  of  their  testifying  could  not  pos- 
sibly prejudice  the  advei'se  party. 

W.  S.  Binhop  and  W.  D.  Greer  for  appellant. 

Smith,  Bobbins  &  Thomas  for  appellee. 

Appeal  from  Graves  Court  of  Common  Pleas. 

Opinoin  of  the  court  by  Judge  Barbour. 
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This  action  was  instituted  by  the  appellee  to  recover  of  the  ap> 
pellant  the  value  of  twelve  hogeheaas  of  tobacco  destroyed  by 
m^  while  on  storage  in  appellant's  warehouse.  His  case  is  basea 
upon  an  alleged  custom  which  made  it. the  duty  of  the  appellant, 
in  consideratiou  of  {he  storage  fees,  etc.,  paid  or  agreed  to  be 
paid  it.  to  keep  the  tobacco  insured  for  his  benefit.  The  appel- 
lants^ contention  is  that  the  custom  only  applied  where  tobacco> 
was  placed  in  its  warehouse  for  sale  by  it;  that  it  did  not  apply 
where  persons  had  purchased  tobacco  at  its  warehouse  and  had 
the  right  to  withdraw  it;  that  appellee's  tobacco  bad  been  pur* 
chased  bv  him  at  a  sale  at  the  warehouse  and  was  thus  subject 
to  his  right  to  witharaw  it  at  any  time.  Appellant  further 
claimed  that  the  appellee  was  notified  that  there  was  no  insur- 
ance on  his  tobacco,  and  that  it  was  held  subject  to  his  risk,  and 
that  he  had  agreed  to  this  condition.  The  appellant's  evidence 
tended  to  support  its  contention,  both  as  to  the  custom  and  the 
notification,  that  the  tobacco  was  not  insured  and  would  be  held 
at  appellee's  risk.  Upon  this  evidence  the  appellant  asked  the 
court  to  instruct  the  jury  that  if  its  agent  notified  appellee  that 
his  tobacco  was  at  the  warehouse  at  his  risk,  an(f  appellee 
acquiesced  therein,  they  should  find  for  it,  although  there  was  a 
custom  that  warehouses  should  cover  tobacco  with  insurance. 
This  instruction  should  have  been  given.  It  is  claimed,  how- 
ever, that  the  instruction  was  given  in  substance  in  the  latter 
part  of  instruction  No.  29.  We  have  examined  this  instruction 
carefully,  but  it  is  so  involved  and  confused— perhaps  on  account 
of  some  omission  in  the  drafting  or  some  mistake  m  the  copying 
of  it  into  the  record— that  it  is  not  easily  to  be  understoocl.*  At 
any  rate,  as  it  appears  in  the  record,  it  does  not  present  this 
question  to  the  jury. 

But  the  judgment  must  be  reversed  for  another  reason.  The 
appellant  is  a  corporation.  In  its  testimony  in  chief,  after  in- 
troducing several  of  its  officers,  it  introduced  a  witness  who  waa 
not  connected  with  it  as  stockholder  or  otherwise,  and  then 
offered   several   witnesses,  who   were  stockholders   in   the  com- 

?»any,  and  proposed  to  prove  by  them  facts  material  to  its  de- 
ense,  but  the  court  refused  to  allow  them  to  testify,  holding 
that  they  come  within  the  inhibition  of  subsection  4  of  section 
606  of  the  Code,  which  provides  that  **no  person  shall  testify  for 
himself  in  chief  in  an  ordinary  action  after  introducing  other 
testimony  for  himself  in  chief.  ^' 

This  court,  in  D.  B.  Bayless  Stove  Co.  v.  McCarthy,  16  Kv. 
Law  Rep.,  802,  held  that  a  stockholder  in  a  corporation  could 
not,  in  view  of  subsection  2  of  section  606  of  the  Code,  testify  for 
the  corporation  as  to  a  transaction  or  conversation  with  one  who 
was  dead  when  the  testimony  was  offeied. 

But  it  does  not  follow  that  because  a  stockholder  can  not  tes- 
tify as  to  conversations  and  transactions  with  a  dead  man,  he 
should  not  be  permitted  to  testify  for  the  corporation  in  chief 
after  it  had  introduced  other  testimony  in  chief.  A  stockholder 
is  as  directly  interested— though,  perhaps,  not  always  to  the 
same  extent— as  one  member  of  a  partnership  is  in  an  action  by 
or  against  the  firm.  And  we  could  not  see  why,  in  the  case  of  a 
corporation  like  the  D.  B.  Bayless  Stove  Co.,  composed  of  two 
or  three  stockholders,  the  stockholders  should  be  allowed  to 
testify  for  themselves  against  a  dead  man,  where,  if  they  had 
been  partners,  having  identically  the  same  interest,  they  could 
not  testify.  We  looked  to  the  reason  and  spirit  of  the  prohibi- 
tion and  held  that  the  section  was  intended  to  apply  as  well  to 
one  who  was  interested  in  the  result  of  the  suit,  though  not 
nominally  a  party,  as  to  one  who  was  a  party.    That  section 


238  ABSTRACTS. 

affects  the  substanial  rights  of  the  parties,  whereas  the  section  In 
regard  to  ones  testifying  in  chief  after  introducing  other  testi- 
mony is  nothing  more  than  a  rule  of  practice  prescribing  the 
order  of  introducing  testimony,  and  should  not  be  so  applied  as 
to  exclude  the  testimony  of  those  who  are  not  parties  to  tne  suit, 
or  controllers  and  managers  of  it,  and  where  the  order  of  their 
testifying  could  not  possibly  prejudice  the  adverse  party.  The 
reason  for  the  strict  application  of  the  rule  does  not  exist,  and 
its  rigid  enforcement,  instead  of  attaining  the  ends  of  justice,  as 
was  its  purpose,  would  frequently  work  injustice  and  often  in- 
convenience. Stockholders  as  a  rule  have  no  control  of  the  cor- 
porate affairs,  and  can  neither  bring  nor  defend  actions  for  the 
corporation.  They  speak  and  act  through  their  chosen  officers. 
The  stockholders  in  this  instance  were  not  parties  to  the  suit, 
and  were  not  managing  or  controlling  it,  and  had  no  authority 
to,  and  could  not  have  made  the  defense.  The  identical  ques- 
tion was  decided  in.  Smith  v.  Owenton,  &c.,  Turnpike  Co.,  14 
Ky.  Law  Rep.,  924.  There  is  no  conflict  between  tliat  case  and 
the  D.  B.  Bayless  case. 

For  the  reasons  given  the  judgment  is  reversed  and  the  cause 
is  remanded  for  a  new  trial  and  for  further  proceedings. 
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BRADLEY  v.  KINKEAD,  &o. 

Filed  September  26,  1894.     Appeal  from  Edmonson  Clronit  Court.     Opinion 

of  the  court  by  Judge  Barbour,  reversing. 

Suit  for  oancellation  of  note— In  this  action,  by  which  the  plaintiff  sought 
to  cancel  a  note  which  they  alleged  they  had  paid  off  by  a  lot  of  logs  deliv- 
ered to  the  payees  through  defendant,  who  obtained  possession  of  the  note, 
the  evidence  does  not  sustain  the  judgment  cancelling  the  note,  as  It  does 
not  show  that  the  note  has  been  paid  off  in  full.  Defendant  is  entitled  to 
judgment  for  the  unpaid  part  of  the  note  after  giving  plaintiffs  a  credit  to 
which  they  are  entitled. 

J.  S.  Wortham  for  appellant;  J.  S.  Lay  for  appellees. 

ASHLEY  V.  COMMONWEALTH. 

Filed  September  26,  1894.    Appeal  from  Spencer  Circuit  Court.     Opinion  of 

the  court. by  Judge  Barbour,  dismissing  appeal. 

The  appellate  court  has  no  jurisdiction  of  an  f^ppeal  in  a  misdemeanor  case 
unless  the  record  is  filed  within  sixty  days  after  the  judgment.  The  exten- 
sion of  time  to  prepare  and  tender  a  bill  of  exceptions  does  not  extend  the 
time  for  filing  the  record. 

G.  G.  Gilbert  for  appellant;  W.  J.  Hendriok  for  appellee. 

MONTAGUE  v.  JAMISON,  &c. 

Filed  September  86,  1894.    Appeal  from   Carter  Circuit  Court.    Opinion   of 

the  court  by  Judge  Barbour,  reversing. 

1.  Landlord  and  tenant— Fraud— Purchaser  without  notice— Although  the 
fraud  of  lessees  in  obtaining  an  extension  of  a  lease  was  such  as  to  entitle 
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the  lessor  to  a  canoellatioo  of  the  lease  as  agalost  them,  there  can  be  no  oaD- 
oellatlon  of  the  lease  as  against  one  to  whom  the  lease  has  been  assigned 
without  notice  of  the  fraud. 

8.  Assignment  of  lease— As  the  lea^e  was  for  a  term  of  more  than  two 
years,  the  lessees  had  the  right  to  assign  their  term  without  the  landlord's 
consent. 

8.  Allegation  and  proof— As  no  issue  was  made  by  the  pleadings  as  to  no- 
tice to  the  assignee  of  the  fraud  of  the  original  lessees,  evidence  upon  thot 
subject  can  not  be  considered. 

4.  It  was  error  to  render  judgment  for  the  damages  done  to  the  premises 

by  the  lessees,  as  the  lease  inquires  the  lessees  to  leave  the  premises  in  a 

stated  condition,  and  the  assignee,  if  he  bad  been  allowed   to  retain  and 

work  tbe  leased  mines  for  the  sppcifled  term,  might  have  left  the  property  in 

Ibe  oondition  required  by  the  lease;  and  if  he  bad  not.  tbe  plaintiff's  remedy 
was  for  a  breach  of  the  contract. 

Thos.  W.  Mttohell  and  R.  D.  Davis  for  appellant;  E.  B.  Wilhoit  for  appel- 
lees. 

OSBORNE  &  CO.  v.  REEVES. 

Filed  September  26,  1894.    Appeal  from  Warren  Circuit  Court.     Opinion   of 

the  court  by  Judge  Yost,  aflQrming. 

Separation  of  conclusions  of  law  and  fact— As  this  was  an  ordinary  action 
in  which  the  law  and  facts  were  submitted  to  the  court  without  the  inter- 
vention of  a  jury,  and  there  was  no  separation  of  tbe  conclusions  of  law 
from  tbe  conclusions  of  fact  found,  the  pleadings  being  sufficient  to  support 
the  judgment,  it  must  be  affirmed. 

W.  W.  Mansfield  for  appellants;  Sims  &  Covington  and  Edward  W.  Hines 
for  appellee. 

PAYNE  V.  NELSON. 

Filed  September  26.  1894.    Appeal  from  Marion  Circuit  Court.    Opinion  of 

the  court  by  Judge  Yost,  reversing. 

Law  of  tbe  road— Contributory  negligence— There  is  no  provision  in  the 
law  prescribing  tbe  direction  in  which  horsemen  shall  turn  when  meeting 
vehicles  or  other  horsemen  on  the  highway.  The  provision  of  the  statute 
that  vehicles  meeting  on  any  turnpike,  gravel  or  plank  road  shall  give  to 
each  other  one- half  the  road,  each  bearing  to  its  right,  applies  to  vehicles 
only.  Therefore,  the  simple  fact  that  a  horseman  In  meeting  a  vehicle  rode  to 
the  left  instead  of  to  the  right  does  not  constitute  such  negligence  on  bis  part 
as  to  bar  a  recovery  by  him  for  injury  to  his  horse  resulting  from  the  negli- 
gence of  tbe  driver  of  the  vehicle.    Nor  does  the  fact  alone  that  tbe  driver pf 

tbe  vehicle  obeyed  the  rule  and  turned  to  the  right  of  Itself  excuse  him  from 
the  consequences  of  his  acts,  if  tbe  collision  could  have  been  avoided  by  the 
exercise  of  such  prudence  and  skill  on  bis  part  as  a  prudent  and  skillful  per- 
son would  have  observed  under  the  same  or  similar  circumstances. 
Thompson  &  McChord  for  appellant;  W.  E.  &  S.  A.  Russell  for  appellee. 

CASH  V.  NEWPORT  NEWS  &  MISSISSIPPI  VALLEY  CO. 

Filed  September  28,  1894.    Appeal  from   Lyon   Circuit  Court.     Opinion   of 

the  court  by  Judge  Yost,  affirming. 

1.  Railroads— Killing  of  stock  on  track— In  this  action  against  a  railroad 
company  to  recover  damages  for  the  negligent  killing  of  plaintiff's  stock 
while  straying  on  defendant's  track,  it  appearing  that  tbe  stock  had  strayed 
into  the  field  of  pl.'iin tiff's  neighbor  and  from  there  had  strayed  upon  the 
track,  the  fact  that  defendant  had  fenced  Its  right  of  way  through  the  neigh- 
bor's land,  and  that  the  stock  strayed  upon  the  track  through  a  gap  which 
the  defendant  negligently  left  In  the  fence,  does  not  affect  defendant's  Ha- 
bllity  to  plaintifi,  as  It  owed  plaintiff  no  duty  to  erect  or  maintain   the 
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fenoe;  therefore,  the  oourt  properly  ezoluded  the  evidenoe  touching  the  gai^ 
in  the  feDoe. 

2.  Same— The  oourt  properly  Instruoted  the  jury  that  it  waa  the  duy  of  the 
englueer  to  uae  reasonable  oare  and  diligence  to  watoh  the  tracks,  and  to  nm 
all  means,  consistent  with  the  safety  of  the  train,  to  avoid  the  accident  after 
the  discovery  of  the  animal  on  the  track. 

T.  J.  Watkins  for  appellant;  John  G.  Miller  and  P.  H.  Darby  for  appellee. 

MoMAKIN  V.  WICKLIFFE. 

Filed  September  26,  1894.    Appeal  from  Nelson  Circuit  Court.    Opinion  of 

the  oourt  by  Judge  Barbour,  affirming. 

1.  Practice— Presumptions— In  an  action  by  the  wife  for  divorce  in  which 
the  oourt  fixed  the  fee  of  the  wife*B  attorney,  and  directed  that  it  be  taxed 
as  costs  against  the  husband,  as  the  husband  at  a  subsequent  term  sought  to 
set  aside  that  judgment  upon  the  ground  that  he  was  not  present  when  the 
motion  for  an  allowance  was  made,  and  had  no  notice  of  it,  the  evidence 
heard  on  that  motion  not  being  before  the  court,  it  must  be  assumed,  as  the 
order  of  allowance  recites,  that  the  defendant  appeared  by  counsel  and  re- 
sisted the  motion  for  an  allowance. 

3.  Divoroe— Liability  of  husband  for  wife's  costs— If  the  husband  seeks  to 
be  relieved  of  liability  for  the  wife's  costs  the  burden  is  on  him  and  he  must 
show  that  the  wife  was  in  fault,  and  also  that  she  had  ample  estate  to  pay 
the  fee. 

8.  Same— As  the  evidence  heard  as  to  the  reasonableness  of  the  fee  allowed 
the  wife's  attorney  is  not  in  the  record,  this  court  must  assume  that  it  au- 
thorized the  judgment. 

4.  Same— The  fee  may  be  fixed  in  the  action  for  the  divoroe  even  after  the 
death  of  the  wife  or  the  termination  of  the  suit  by  a  Judgment. 

6.  Same— The  fact  that  the  parties  became  reconciled  before  a  trial,  and 
that  the  action  was  dismissed  by  direction  of  the  wife,  does  not  relieve  the 
husband  of  liability  for  the  fee  of  the  wife's  attorney.  The  husband  la 
bound  to  pay  the  costs  of  both  parties,  inoluiing  a  reasonable  compensation 
to  the  wife's  attorney,  no  matter  by  what  cause  the  action  may  have  been 
terminated,  unless  the  wife  was  in  fault  and  had  ample  estate  to  pny  the 
costs. 

George  S.  Fulton  and  C.  T.  Atkinson  for  appellant ;  John  D.  Wlckliflo  for 
appellee. 
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BURNAM,  &c.  V.  WHITE. 

(Filed  May  20,  1893— Not  to  be  reported.) 

Life  Insurance  policy ~-LieD  on  Rame  for  money  advanced  to  pay  premlums- 
~A  having  Insured  his  life  for  16,000  for  the  benefit  of  his  Avife  and  cbil- 
dren,  and  failed  to  pay  the  premiums  as  they  fell  due,  B  advanced  money  in 
the  way  of  premiums  to  keep  the  policy  alive,  and,  for  his  security,  the 
policy  was  delivered  to  him.  with  an  assignment  which  was  intended  as  a 
security  for  the  money  advanced.  On  the  same  day  A  mortgaged  to  B  cer- 
t2iin  lands  to  sec^ure  a  note  of  $'«),800,  as  of  that  date,  said  not-e  embracing  all 
the  indebtedness  of  A  to  B  on  account  of  the  premiums  paid  up  to  that 
date.  B  also  held  a  lien  on  the  homestead  of  A  for  a  claim  of  small  anion nt. 
B  having  died,  his  executors  proceeded  to  subject  the  mortgaged  lands  to 
the  payment  of  the  not^*.  They  also  enforced  the  lien  on  A 's  homestead » 
and  purchased  it  for  #3(X).  The  executors  then  made  a  proposition  to  A  that 
11  he  wtiuld  raise  i;460,  and  pay1?li^2.M)  in  addition,  the  amount  of  premiums 
they  had  paid  since  the  death  of  B,  they  would  release  his  homestead  or  deed 
it  to  anyone  he  might  direct,  and  surrender  the  policy.  The  executors  re- 
garded the  policy  as  valuelet^s  to  them.  A  failed  to  raise  the  money  in  the 
manner  expected,  and  C,  one  of  the  executors,  arranged  with  him  to  raise 
it',  and  paid  to  his  co  executors  the  amount  stipulated  in  the  proposition. 
Without  any  other  consideration  C  obtained  an  assignment  to  hinj  by  the 
wife  and  children  of  A,  including  the  insured,  of  all  their  pre.sent  and 
future  iutereat  in  the  policy.  Upon  A's  death  C  claimed  from  the  proceeds 
of  the  policy  an  amount  covering  all  the  advancements  made  by  B  in  his 
lifetime.  Held— That  from  the  evidence  not  one  cent  was  paid  by  C  to  his 
oo  executors  for  the  ciaim  which  Bs  estate  had  on  A's  by  reason  of  the 
advances  in  the  way  of  premiums  made  by  B  to  save  the  life  of  the  policy; 
that  the  sole  consideration  fur  which  the  policy  was  assinged  to  him  was 
the  raising  the  money  to  relieve  the  homestead ;  and  that  only  the  sum 
which  be  actually  paid  for  this  purpose,  with  interest,  should  be  refunded 
to  bini.     The  balance  should  be  paid  to  the  beneficiaries. 

Fairleigh  &  Straus  and  A.  M.  Wallace  for  appellantH. 

Walter  Evans  and  B.  A.  Burnett  for  appellee. 
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Opinion  of  the  court  by  Judge  Pryor. 

ThiH  action  below  in  in  the  nature  of  a  bill  of  interpleader, 
filed  by  the  Mutual  Life  Insurance  Co.  v.  W.  C.  White  and  the 
widow  and  children  of  Benjamine  F.  Burnaui,  deceased.  Burnam 
had  insured  his  life  with  this  company  for  $5,000,  and,  dying, 
the  proceeds  of  the  policy  were  claimed  by  W.  C.  White  as  against 
the  claims  of  the  widow  and  children. 

The  insurance  was  for  the  benefit  of  his  wife,  Rebecca,  and 
her  children,  and,  unless  the  appellee,  White,  has  in  some  legal 
or  equitable  mode  obtained  the  right  to  the  amount  due  on  the 
policy,  the  widow  and  children  of    the  insured  are   entitled  to  it. 

The  amount  due  on  the  policy  at  the  death  of  the  insured  was 
near  $4,21)0,  and  the  amount  due,  about  which  there  is  no  con- 
tention, was  brought  into  court  by  the  company  with  the  prayer 
in  Its  petition  that  the  amount  be  paid  over  to  the  party  entitled. 

The  court  below  adjudged  that  the  appellee,  Wiilte,  was  en- 
titled to  $3,010  of  the  insurance  money  and  some  cost,  and  the 
balance,  deducting  certain  costs,  was  directed  to  be  paid  over  to 
the  widow  and  children  of  the  decedent.  It  appears  after  this 
policy  iiad  been  obtained  that  Burnam,  the  husband,  was  unable 
to  paV  the  premiums  and  that  one  Thomas  H.  Gunter  had  ad- 
vanced in  the  way  of  premiums  to  keep  this  policy  alive,  the  sum 
of  $1,447.50,  and  to  secure  him,  the  policy  had  been  delivered  to 
him,  with  an  assignment  purporting  to  be  absolute  on  its  face 
but-  intended  really  as  a  security  for  the  money  advanced.  This 
assignment  was  made  to  Gunter  on  the  27th  of  September,  1878, 
and  on  that  same  day  Burnam,  the  husabnd,  mortgaged  certain 
tracts  of  land  in  Trigg  couny  to  (hunter  to  secure  him  in  a  note 
of  $2,8(M)  as  of  that  date,  and  that  this  $2,800  no<e  embraced  all  the 
indebtedness  of  Burnam  to  Gunter  on  account  of  the  premiums 
paid  up  to  that  date  is,  we  thinic,  manifest,  and  the  policy  with 
its  assignment  was  retained  as  collateral— say  for  the  payment 
of  that  note;  but,  whether  so  or  not,  the  quesiton,  when  decid- 
ed, does  not   affect  the    merits  of  this  controversy. 

Gunter  died,  and  his  executors  are  now  proceeding  to  subject 
the  mortgaged  lands  to  the  payment  of  the  $2,800  note,  with 
testimony  showing  that  the  lands  wjien  sold  will  not  be  sufficient 
to  satisfy  the  claim. 

Gunter  also  held  another  small  claim  against  the  decedent, 
Burnam.  or  his  executors  held  it,  that  was  a  lien  on  a  small 
tract  of  land  which  was  the  homestead  of  the  insured,  (hunter's 
executors  enforced  this  lien  and  purchased  the  homestead  for 
$300,  and  it  was  not  worth  exceeding  o^OO. 

D.  L.  Gunter,  E.  R.  Street  and  W.  C.  White  were  the  executors 
of  Gunter,  and  Burnam,  being  tlien  alive,  but  old  and  penniless, 
made  an  arrangement  with  these  executors  that  if  he  would 
raise  $450  and  pay  $122.50  in  addition,  the  amount  of  prt^miums 
they  had  paid  since  the  death  of  Gunter,  they  would  release  or 
deed  to  anybody  he  might  direct  this  homestead,  worth  not 
exceeding  $500,  and  surrender  the  policy.  The  executors  re- 
garded the  policy  as  valueless  to  them,  and  so  state,  save  the 
appellee,  and  were  getting  what  they  thought  was  the  full  value 
of  Burnam^s  homestead.  The  insured  failed  to  raise  the  money 
in  the  mode  expected,  and  White  agreed  with  him  to  raise  it,  and 
paid  to  his  co-executors  $450  and  $122,  making  $677  for  the  In- 
Bured,  and  the  executors,  upon  the  payment  of  this  money,  di- 
rected a  deed  to  be  made  to  the  homestead  as  directed  by  the 
insured.     In  the  month  of  July,  1889,  without  any  other  consider- 
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ntlon  than  the  amount  of  money  paid  by  the  appellee  to  his  coe^- 
ecutors,  the  appellee  obtained  the  assignment  to  him,  by  the  wife 
and  children  of  Burnam,  including  the  insured,  of  all  their  right, 
title  and  interest  and  benefit  to  this  policy,  ^^hich  they  then 
had  or  might  thereafter  have,  and  when  the  same  is  due  and 
payable  we  authorize  and  direct  the  company  to  pay  the  said 
White  the  amount  which  may  be  due  and  owing  on  said  policy, 
-etc.  This  assignment  was  executed  by  all  the  parties.  The  ex- 
-eoutors  of  Gunter  made  this  assignment  to  White:  *'For  value 
received  we  assign  to  W.  C.  White,  without  recourse,  all  interest 
In  the  within  policy  belonging  to  the  estate  of  T.  H.  Gunter, 
deceased.''  signed  by  all  three  of  the  executors.  In  October, 
1891,  the  insured  died. 

It  is  admitted  by  the  pleadings,  and  if  not  it  clearly  appears 
from  the  testimony  of  tlie  executors  of  Gunter,  that  not  one 
cent  was  paid  by  the  appellee,  who  was  also  one  of  the  execu- 
tors, for  this  claim  Gunter's  estate  had  on  the  Burnams  by  reason 
of  the  advances  made  by  Gunter  in  his  lifeitme,  to  save  the  life 
policy  for  the  benellt  of  his  (Burnam's)  wife  and  childten.  and 
the  appellee.  White,  one  of  the  executors,  is  made  the  gratuitous 
recipient  by  tlie  judgment  in  this  case  of  all  the  premiums  paid 
by  Gunt'^r  in  his  lifetime,  amounting,  principal  and  interest,  to 
near  $2,500.  He  paid  nothing  for  the  claim,  and  no  claim  was, 
in  fact,  sold  him  by  his  co-executors,  and  the  uncontroverted 
facts  in  this  case  show  that  old  man  Burnam  and  his  family 
sold  and  assigned  this  policy  to  White  in  consideration  that  he 
would  advance  this  five  hundred  and  odd  dollars  so  as  to  enable 
them  to  obtain  their  homestead,  worth  not  exceeding  $500. 
There  was  no  other  consideration,  and,  whether  the  amount  ad- 
vanced by  Gunter  was  included  in  the  $2,800  note  or  not,  it  at  last 
•was  a  sale  or  assignment  to  White  for  the  money  to  relieve  the 
homestead.  Gunter,  one  of  the  executors,  says:  **We  regarded 
the  policy  as  valueless,and  agreed  with  Burnam, if  he  would  raise 
the  $450  and  tlie  $122.50,  we  would  release  or  transfer  to  anyone 
he  might  direct,  and  d«>ed  to  anyone  he  might  direct,  and  on  that 
agreement,  Mr.  White  paying  the  money  to  ti:e  executors,  we 
transferred  the  policy  to  him.'' 

Gunter  says  they  never  sold  White  anything,  and  the  whole 
record  shows  that  the  appellee  paid  nothing  whatever  to  the 
executors  for  the  policy,  or  their  interest  in  it,  and  the  t)nly  con- 
sideration was  the  release  of  the  homestead,  worth  $600,  with 
the  money  advanced  by  White,  and  the  assignment  without 
recourse  to  White  ot  the  policy.  Ho  held  no  debt  or  claim  against 
these  beneflciaires,  except  the  amount  advanced  for  the  purchase 
of  the  lot.  The  whole  arrangement  was  a  speculation  by  White  on 
the  life  or  death  of  the  insured  when  he  had  no  insurable  interest 
■whatever. 

The  doctrine  of  Bayse  v.  Adams,  81  Ky.,  868,  settles  this  case, 
and  is  the  recognized  rule  on  the  subject.  Tlie  executors  of  Gun- 
ter, except  the  appellee,  come  in  and  say  they  have  no  interest 
in  the  controversy.  They  hold  no  claim  on  the  fund,  and  when 
<5onS'?nting  to  receive  the  money  from  White  under  the  arrange- 
ments made  with  Burnam,  they  intended  by  the  assignment  to 
relieve  themselves  or  the  estate  of  all  interest  in  the  policv,  but 
made  no  transfer  of  the  premiums  paid  by  Gunter  in  his  life- 
time, or  any  part  of  the  $2,800  note.  That  note  is  now  being  col- 
lected by  a  proceeding  to  foreclose  the  mortgage  on  the  land  and 
evidently  includes  the  sums  for  which  the  premiums  were  ad- 
vanced, but  if  mistaken  in  this  the  effort  of  one  of  these  executors 
to  speculate  on  the  chances  of  life  or  death  can  not  be  sanctioned 
toy  a  court  of  .equity,  and  this  executor  made  the  sole  beneficiary 
oi  a  policy  that  all  struggled  to  preserve.     Gunter  nor  his  co-ex- 
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ecutors  are  asking  that  this  family  pay  over  the  money  that  their 
testator  advanced,  if  so  it  would  present  a  different  question. 
They  agreed  with  Burnam  to  surrender  the  policy  or  make  any 
transfer  he  desired  if  he  would  raise  the  $570.  This  he  did,  and 
the  co-executor  who  advanced  the  money  is  now  claiming  the- 
entire  proceeds  because  of  the  assignment  of  the  policy  to  him 
by  his  co-executors,  and  the  transfer  or  assignment  by  the  family 
under  the  arrangement  with  the  insured. 

The  appellee  released  the  lien  on  the  homentead,  and  the  ap- 
pellants derived  the  benflt  of  his  generosity  to  that  extent,  and 
this  sum  paid  the  executors  by  White  he  should  recover  with  the- 
interest.  All  the  money  he  actually  paid  with  the  interest  should 
be  refunded  to  him  out  of  tiie  fund  and  no  more,  and  the  bal- 
ance paid  over  to  the  beneficiaries. 

Judgment  below  reversed  on  the  oirginal  and  affirmed  on  the- 
cross  appeal,  with  directions  to  enter  a  judgment  as  herein  indi- 
cated. 


O'CONNOR  &  Mcculloch  v.  Henderson  bridge  co. 

HENDERSON    BRIDGE    CO.   v.  OX'ONNOR  &  MoCULLOCH. 

(Filed  June  16,  1894.) 

1.  Burden  of  proof— Irreptularity  in  introduction  of  evidence — Where  the 
court  ruled  that  the  defendant  had  the  burden  of  ptoof  and  should  first  pro- 
duce its  evidence,  which  was  done,  but  at  the  conclusion  of  the  whole  evi- 
dence changed  its  ruling  so  as  to  give  plaintiffs  the  concluding  arguments 
to  the  jury,  there  was  such  an  "irregularity  in  the  proceedings  of  the  court,'* 
in  the  meaning  of  section  340  of  Civil  Code,  as  prevented  defendant  having 
a  fair  triai.  The  burden  of  proof  was  on  the  plaintiffs  and  there  could  be 
no  question  of  their  right  to  conclude  the  argument  if  the  court  had  ruled 
them  to  first  produce  their  evidence;  but.  in  view  of  the  large  amount  of 
the  complicated  and  contradictory  r^stimony  and  the  unusual  length  of  the 
trial,  to  foice  the  defendant  to  first  produce  its  evidence,  and  yet  deprive  it 
of  the  concluding  argument  to  the  jury,  was  dearly  prejudicial  to  defend- 
ant, and  the  court  did  not  err  in  granting  it  a  new  trial. 

2.  Kight  of  jury  trial— Jurisdiction  of  court  of  equity— The  right  of  the 
trial  by  jury  can  not  be  irapairM  by  legislative  enactment.  Whether  this 
action  was  properly  transfenvd  from  the  ordinary  to  equity  docket  depends 
not  upon  the  amendment  of  April  29,  J890.  to  section  10  of  the  (Jivil  Code  of 
Practice,  but  upon  the  proper  interpretation  and  application  of  section  7  of 
the  Constitution.  That  clause  was  never  intended  to  be  so  strictly  con- 
strued or  rigidly  adhered  to  as  to  prevent,  in  any  case,  the  due  and  proper 
administration  of  justice.  A  court  of  equity  has  concurrent  jurisdiction 
in  matters  of  account  where  they  are  of  such  a  couiplex  nature  as  to  render 
the  i-emedy  at  law  inadequate,  and  this  jurisdiction  should  be  exercised 
where  there  is  a  serious  doubt  as  to  the  true  state  of  the  accounts  or  there 
is  a  dilTiculty  in  adjusting  them  and  safely  striking  a  balance.  Though  this 
action  was  brought  to  recover  damages,  yet  as  the  criterion  of  recovery,  as 
fixed  by  this  court  on  a  former  appeal,  required  the  consideration  of  various 
items,  about  which  there  was  controversy  and  much  contradictory  evidenoe, 
requiring  prolix  mathematical  calculations  in  estimating  values  and 
amounts,  the  transfer  to  a  court  of  equity  should  not  be  regarded  as  rever- 
sible error. 

8.  Bridge  contract— Damages  for  annulment— In  this  action  by  non- 
tractors  to  recover  of  defendant  bridge  company  damages  for  an  lUejcal 
attempt  to  annul  a  contract  made  between  the  parties  for  building  founda- 
tions and  piers  of  a  railroad  bridge  and  forcibly  driving  plaintiffs  from  the> 
work,  this  court  having  expressly  held  upon  a  former  appeal  from  judgment 
on  the  verdict  of  a  jury  that  plaintiffs  were  entitled,  in  any  event,  to  reoover 
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15  per  oent.  of  amount  of  tbelr  earnliiflcs  prior  to  November  SO,.  1888,  retained 
by  the  company,  tbe  lower  court  erred  In  overruling  the  motion  made  upon 
the  return  of  the  case  from  this  court  to  have  judgment  rendered  therefor, 
tbe  amount  not  being  disputed;  and,  therefore,  as  tbe  contractors  were  en- 
titled to  judgment  for  that  sum,  and  interest  from  November  8,  1888,  to  De- 
tiember  1,  1889,  when  motion  was  made,  judgment  for  the  aggregate  of  prin- 
tsipal  and  interest  must,  upon  return  of  the  case,  be  entered  as  of  the  latter 
-date,  with  interest  therefrom. 

4.  Right  of  annulment  of  contract— The  defendant  was  not  entitled  to  an- 
nul the  oontraor.  under  a  clause  which  gave  it  tbe  right  to  annul  without 
notice  in  case  tbe  oonstraotors  did  not  well  and  truly,  from  time  to  time, 
"Comply  with  and  perform  all  the  terms  stipulated,  the  defendant  itself  be 
Ing  in  default  by  reason  of  failure  to  estimate  and  pay  for  work  done  and 
materials  delivered,  without  which  the  contractors  could  not  further  comply 
with  and  perform  all  the  terms  of  the  contract.  And  certainly  a  chancellor 
would,  under  the  circumstances,  hold  it  liable  for  value  of  work  done  and 
materials  and  working  plant. 

6.  The  plain  tills  were  not  entitled  to  anything  on  account  of  prospective 
profits,  as  it  is  manifest,  in  view  of  the  ascertained  cost  to  the  company  of 
'Completing  the  work*  that  the  contractors  would  not  have  made  any  profit. 

6.  Tbe  defendant  has  no  cause  of  action  against  plaintiffs  on  account  of 
■their  allegeil  failure  to  progress  with  the  work  according  to  an  agreed  pro- 
gramme, or  failure  to  comply  with  the  contract  in  any  reappct,  as  the  remedy 
provided  for  the  company  in  case  of  noncompliance  with  the  contract  by  the 
isontraotors  was  the  ilght  to  annul  the  contract  in  either  one  of  the  three 
tsonditions  stated  therein,  and  in  one  of  them  to  have  unpaid  part  of  earn- 
ings forfeited. 

Humphrey  &  Bavie  for  O'Connor  &  McCulloch. 
Helm  &  Bruce  for  Bridge  Co. 
Appeal  form  Louisville  Law  &  Equity  Court. 
Opinion  of  the  court  bj'  Judge  Lewis. 

This  aclton  was  institued  in  August,  1884,  by  O'Connor  &  Mc- 
Culloch to  recover  of  Henderson  Bridge  Co.  danaages  for  an  ille- 
gal attempt  to  annul  a  contract  made  in  December,  1881,  between 
tbe  parties  for  building  foundations  and  piers  of  a  railroad  bridge 
across  the  Ohio  river  at  Henderson,  and  forcibly  driving  plain- 
tiffs from  the  work  while  engaged  at  it. 

Upon  the  trial  of  the  case  in  December,  1886,  the  Jury  found  a 
Terdlct  in  favor  of  plaintiffs  for  $86,805.73,  and  interest  thereon 
from  April  9,  1884,  when  they  were  forced  to  quit  the  undertak- 
ing; but  upon  appeal  this  court,  for  erorrs  of  law  alone  and  with- 
out determining  issues  of  fact  involved,  reversed  the  judgment 
Tendered  in  pursuance  of  that  verdict  and  remanded  the  case  for 
■a  new  trial.     (88  Ky.,  303.) 

January  24,  1890,  another  jury  found  a  verdict  in  favor  of  plain- 
tiffH  for  $148,6.33.61,  being  principal  sum  and  interest  thereon  to 
tbat  date;  but  upon  motion  and  grounds  filed  the  lower  court, 
Spetember  29,  189i),  set  aside  that  verdict  and  ordered  a  new 
trial.  On  tbe  same  day,  however,  an  order  was  made  transfer- 
Ting  tbe  case  to  equity,  and,  subsequenlty  the  chancellor  referred 
it  to  a  special  commissioner  to  inquire  and  report  as  to  matters 
specifically  mentioned  in  the  order  of  reference,  being  governed 
by  stenographic  record  of  evidence  heard  and  instructions 
given  on  tbe  preceding  jury  trial. 

November  30.  1891,  the  commissioner  reported  as  his  conclus- 
ion, from  evidence  and  instructions,  that  plaintiffs  were  entitled 
to  recover  the  principal  sum  of  $104,427.88  and  interest  to  that 
date,  making  aggregate  of  $153,168.51;  but  expections  to  the  report 
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were  susfaiuecl  to  extent  of  reducing  the  principal  sum  to  f61,- 
536.55,  for  which,  with  interest  from  April  7,  1892,  judgment  waB» 
July  7,  1892,  rendered. 

Both  plain tifFs  and   defendant   have   appealed  from   that  Judg- 
ment, the  latter  superseding  it. 

It  is  contended  in  behalf  of  the  former  that  not  only  the  judg- 
ment but  also  order  setting  aside  the  verdict  of  January  24,  1890, 

should  be  reversed,  effect  of  which  would  be  revival  of  the  ver- 
dict and  entry  of  judgment  for  amount  of  it;  but  it  seems  to  us. 
the  lower  court  did  not  err  in  setting  aside  the  verdict  and  grant* 
Ing  a  new  trial,  for,  without  referring  to  other  grounds  filed,  the 
order  of  proceeding  in  the  trial  was  directly  contiary  to  subsec- 
tion 3,  section  317,  Civil  Code,  which  provides  that  "the  party  on 
whom  rests  the  burden  of  proof  in  the  whole  action  must  first 
produce  his  evidence;  the  adverse  party  will  then  produce  his 
evidence.''  For  the  court  first  ruled  that  defendant  had  the 
burden  of  proof  and  should  first  produce  its  evidence,  which  was 
done;  but  at  conclusion  of  the  whole  evidence  changed  its  ruling 
so  as  to  give  plaintiffs  benefit  of  concluding  the  argument  to  the 
jury. 

We  think  the  burden  of  proof  in  the  whole  case  was  on  plain- 
tiffs, and  there  could  be  no  question  of  their  right  to  ooncude  the 
argument,  nor  any  ground  of  complaint  by  defendant,  it  waft 
awarded  to  them,  if  the  court  had,  as  required  by  the  Civil  Code, 
ruled  them  to  first  produce  their  evidence;  but  in  view  of  the 
very  large  amount  of  complicated  and  contradictory  testimony 
produced  by  the  respecitve  parties,  and  unusual  length  of  the 
trial,  divers  rulings  mentioned  must  be  regarded  as,  in  meaning 
of  section  340,  such  'irregularity  in  the  proceedings  of  the 
court''  as  prevented  defendant  having  a  fair  trial,  for  it  appears 
that  after  defendant  had  produced  its  evidence,  which  required 
the  time  from  Decern bei  12,  when  the  trial  began,  to  19th,  and 
two  days  had  been  used  by  plaintiffs,  the  court  took  a  recess  for 
about  twenty-four  days,  the  jurj*  being  in  the  meantime  dispersed. 
So  that  on  January  17,  1890,  when  plaintiffs'  evidence,  that 
had  consumed  the  three  preceding  days,  was  concluded,  it  had 
been  more  than  three  weeks,  and  when  the  verdict  was  rendered, 
January  24th,  it  had  been  more  than  a  month  since  any  of  de- 
fendant's evidence  in  chief  was  heard  by  the  jury.  To  force  a 
party,  under  such  circumstances,  to  first  produce  his  evidence, 
and  Vet  deprive  him  of  the  benefit  of  concluding  argument  to  the 
jury,  which  is  of  great  advantage  in  such  a  case  as  this,  is  not 
giving  him  a  fair  trial.  * 

Though  counsel  for  plaintiffs  below  contend  it  was  error  ta 
sustain    exceptions    to  report   of   the   special   commissioner,    the 

f principal  reason  urged  in  argument  for  reversal  of  the  judgment 
s  that  the  chancellor  has  no  jurisdiction,  the  order  transferring 
the  action  to  equity  being  in  violation  of  section  8,  article  13  or 
the  old,  which  is  the  same  as  section  7  of  the  present  Constitu- 
tion, as  follows:  **The  ancient  mode  of  trial  by  jury  shall  be  held 
sacred  and  the  right  tliereof  remain  inviolate,  subject  to  such 
modifications  as  may  be  authorized  by  this  Constitution." 

If  the  judgment  should  l)e  reversed  on  that  ground,  the  whole 
proceeding  in  equity  would  have  to  be  disregarded  and  mandate 
go  for  another  and  third  trial  by  jury.  It  is,  therefore,  necessary 
to  now  consider  and  determine  the  question  of  jurisdiction. 

To  sustain  the  order  transferring  the  action  to  equltj',  counsel 
for  defendant  below  refer  to  the  following  statute  passed  April 
29,  1890:  **That  section  10  of  the  Civil  Code  of  Practice  be,  and 
the  same  is  here,  amended  as  follows:    The  court  may  in  its  dJs*^ 
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cretJon,  on  motion   of  either  party  or  without  motion,  order  the 

transfer  of   an  action  from  the  ordinary  to  the   equity  doolcet,  or 

from  a  oourt  of  purely  common    law  to  a  court  of   purely  equity 

Jurisdiction   whenever   the  court  before   which   the  action    was 

pending  shall  be  of   the  opinion  that  such  transfer   is   necessary 

because  of    the   peculiar  questions   involved  or  because  the  case 

involves  accounts  so  complicated,  or  of  such  great  detail  of  facts, 

as    render    it    impracticable  for   a  jury  to    intelligently   try  the 
case.** 

If  the  court  was,  at  date  of  that  satatute,  without  authority 
to  transfer  an  action  from  the  ordinary  to  eq^uity  docket  under 
circumstances  and  for  causes  therein  recited,  it  is  still  powerless 
in  that  r«spect;  for  the  right  of  trial  by  jury  can  not  be  impaired 
or  modified  by  legislative  enactment;  therefore,  whether  this 
action  was  properly  transferred  depends  not  upon  that  statute, 
but  proper  interpretation  and  application  of  the  language  of  the 
clause  of  fche  Constitution  quoted. 

That  clause  never  was  intended  to  be  so  strictly  construed  or 
rigidly  adhered  as  to  prevent,  in  any  case,  due  and  porper  ad- 
ministration of  justici).  Accordingly,  as  said  in  Story^s  Equity, 
volame  1,  section  442,  **courts  of  equity  have  for  a  long  time  ex- 
ercised a  general  jurisdiction  in  all  cases  of  mutual  accounts 
upon  the  ground  of  the  inadequacy  of  the  remedy  at  law."  And 
in  section. 461  is  this  language:  *'Lord  Rosedale  has  justly  said 
tliat  in  a  complicated  account  a  court  of  law  would  be  incompe- 
tent to  examine  it  at  nisi  prius,  with  all  the  necessary"*  accuracy. 

This  is  the  principle  on  which  courts  of  equity  constantly  act 
by  talcing  cognizance  of  matters  which,  though  cognizable  at  law, 
are  yet  so  involved  with  complex  accounts  that  it  can  not  be 
porperly  taken  at  law;  and  until  the  result  of  the  account  is 
known,  the  justice  of  the  case  can  not  appear." 

This  court  has  uniformly  held  that  a  court  of  equity  has  con- 
current jurisdiction  in  matters  of  account,  and  "should  be  exer- 
cised when  otherwise  there  may  be  serious  doubt  as  to  the  true 
state  of  the  accounts  or  difiiculty  in  satisfactorily  adjusting  them, 
and  safely  striking  a  balance."  (Breckinridge  v.  Brool^s,  2  .A 
K.  M.,  335;  Bruce  v.  Burdett,  1  J.  .J.  M.,  80;  Power  v.  Beeder,  9 
Dana.  6.  > 

But  in  every  case  of  interposition  of  a  court  of  equity  in  such 
actions  there  must  exist  a  necessity  arising  from  failure  of  rem- 
edy at  law  to  afford  justice;  and  extent  of  equitable  jurisdictions 
ln*actions  for  an  accounting,  and  when  to  he  exercised,  is  thus 
stated  in  Pomeroy*s  Equity  Jurisprudence,  section  1421:  *'The 
Insf-ances  in  wihch  the  legal  remedies  are  held  to  be  inadequate, 
and,  therefore,  a  suit  in  equity  for  an  accounting  proper  are: 

Ist.  "Where  there  are  mutual  accounts  between  the  plaintiff 
and  the  defendant — that  is,  when  each  of  the  two  parties  has 
received  and  paid  on  account  of  the  other. 

2d.  **When  the  accounts  are  all  on  one  side,  but  there  are  cir- 
cumstances of  great  complication  or  difflculties  m  the  way  of 
adequate  relief  at  law. 

8d.  ** Where  a  fiduciary  relation  exists  between  the  parties,  and 
a  duty  rests  on  the  defendant  to  rpnder  an  account." 

Though  this  action  was  brought  to  recover  damages,  the  criter- 
ion of  recovery  by  the  contractors  was  held  in  a  former  opinion 
to  have  been  fixed  in  the  contract  as  follows: 

1st.  "The  value  of  such  of  their  derrick,  tools  and  other  plant 
as  were  in  use  at  the  time,  not  already  paid  for. 

2d.  "The  value  of  the  materials  then  on  hand  or  delivered,  or 
ready  for  delivery  subsequent  to  November  80,  1888. 
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•    8d.  '*Tbe  resonable  value  of  unestimated    work  done  after  that 
date. 

4th.  **The  amount  of  15  per  cent,  earnings  retained.  The  last 
two  items  to  be  paid  for  in  any  event. 

6th.  ''Interest  on  whole  amount  from  April  9,  1884. 

6th.  **  Whatever  profits  it  mav  be  shown  could  have  been  made 
if  appellees  had  been  permittee!  to  complete  the  work.'' 

There  is  controversy  between  the  parties  as  to  each  of  these 
subjects,  except  amount  of  earnings  retained,  a  j^reat  deal  of  evi- 
dence was  produced,  much  of  it  contradictory,  and  prolix  math- 
ematical calculations  made  in  estimating  values  and  amounts, 
about  which  there  was  great  difference  between  witnesses. 

The  special  commissioner  appears  to  have  been  engaged  under 
the  order  of  reference  for  the  better  part  of  nine  months,  and 
liow  tedious  and  difficult  it  was  for  him  to  reach  a  conclusion  the 
following  sworn  statement  he  made  shows:  **I  have  been  practic- 
ing as  an  attorney  at  law  since  1866,  and  had  considerable  experi- 
ence in  settlement  suits,  but  have  never  been  engaged  as  attorney 
or  commissioner  in  one  with  more  complications,  or  which  re- 
quired greater  labor  to  understand  and  report  on  intelligently 
than  this.'' 

Although,  as  it  turned  out,  there  was  not,  considering  amount 
involved,  a  great  difference  between  the  principal  sum  found 
due  the  contractors  by  the  special  commissioner  and  what  was 
found  by  the  second  jury,  still  transfer  of  the  action  to  equity 
should  not  be  regarded  a  reversible  error. 

The  action  being  then  properly  in  equity,  the  next  inquiry  is 
whether  tlie  chancellor  rendered  judgment  for  the  correct 
amount.  In  the  former  opinion  of  this  court  it  was  expressly 
held  that  the  contractors  were,  in  any  event,  entitled  to  recover 
15  per  cent,  of  amount  of  their  earnings  prior  to  November  30, 
1883,  retained  by  the  company,  amount  of  which  the  record 
shows  is  $38,760.24,  and  the  lower  court  erred  in  overruling  the 
motion  made  upon  return  of  the  case  from  this  court  to  have 
judgment  rendered  therefor;  for  as  the  amount  was  not  disputed, 
and  right  to  it  had  been  determined,  section  380,  Civil  Code, 
applied,  being  as  follows:  *'If  only  a  part  of  a  claim  be  contro- 
verted, judgment  may  at  any  time  be  rendered  for  the  part  not 
-controverted."  As,  therefore,  the  contractors  were  entitled  to 
judgment  for  that  sum,  and  interest  from  November  3,  1883,  to 
December  1.  1889,  when  the  motion  was  made,  judgment  for  the 
aggregate  of  principal  and  interest  must,  upon  return  of  the 
oase<  be  entered  as  of  the  latter  date  therefor,  and  bearing  in- 
terest therefrom. 

According  to  the  former  opinion,  recovery  for  value  of  derrick, 
tools  and  other  plant,  of  materials  on  hand,  and  for  whatever 
profit  the  'Contractors  could  have  made,  if  permitted  to  complete 
thc»  work,  depends  upon  whether  the  annulment  of  the  contract 
•attempted  by  the  company  in  F«?bruary,  1884,  and  consummated 
by  force  April  9,  1884,  was  lawful.  We  will,  therefore,  first  de- 
termine that  question. 

By  tlie  terms  of  the  contract  the  company  had  the  right  to 
annul  by  giving  the  contractors  one  month's  notice;  but  in  that 
case  the  latter  would  have  had  the  unconditional  right  to  pay- 
ment in  full  for  all  materials  delivered,  work  done  and  derrick, 
tools  or  other  working  plant.  But  the  company  undertook  to 
annul  under  that  clause  of  the  contract  which  authorized  it 
arbitrarily  done  when  it  appeared  to  its  engineer  the  work  did 
not  progress  with  sufficient  speed  or  in  a  proper  manner,  to  be 
followed  by  forfeiture  of  the  unpaid  part  of  the  value  of  the 
work  done  by  the  contractors. 

In  the  former  opinion,  however,  it  was   held  the  forfeiture  had 
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been  waived  and  Iqst.  The  precise  question  now  is  wliether  the 
right  to  annul  without  notice  existed  under  another  clause  which 
authorized  it  in  case  the  contractors  did  not  well  and  truly,  from 
time  to  time,  comply  with  and  perform  all  the  terms  stipulated. 
As  a  question  of  fact,  under  instructions  as  to  the  law  applicable, 
both  juries  and  the  special  commissioner  have  found  the  right 
to  annul  at  the  time  and  in  the  manner  attempted  did  not  exist. 
Besides,  upon  reconsideration,  we  think  that  as  the  company 
was  in  default  by  reason  of  failure  to  estimate  and  pay  for  work 
•done  and  materials  delivered,  without  which  the  contractors 
could  not  further  comply  with  and  perform  all  the  terms  of  the 
contract,  it  had  no  right  to  annul;  certainly  a  chancellor  would, 
under  the  circumstances,  hold  it  liable  for  value  of  work  done 
and  materials  and  working  plant. 

The  special  commissioner  reported  the  value  of  materials  deliv- 
ered and  work  done  subsequent  to  Novemebr  30,  1883,  that  had 
not,  as  required  by  the  contract,  been  estimated  or  paid  for,  in- 
eluding  the  plant  at  a  stone  quarry,  to  be  $36,909.15.  The  chan- 
cellor valued  the  same  at  only  $fi,886.  The  commissioner  reported 
amount  of  profit  the  contractors  would  have  made  if  permitted 
to  complete  the  work  at  $33,758.  The  chancellor  was  of  opinion 
Ho  profit  would  have  been  made.  The  commissioner  reported 
the  whole  amount  due  to  (h3  contractors,,  including  $33,760.24, 
amount  of  earnings  retained  by  the  company,  to  be  $104,437.39, 
bearing  intefest  from  April  9,  1884.  The  chancellor  fixed  the  prin- 
cipal sum,  including  percentiige  of  earnings  retained  at  $61,536.55, 
not  bearing  interest  ,  however,  until  April  9,  1892. 

In  our  opinion  the  evidence  does  not  satisfactorily  show  the 
contractors  would  have  made  anv  profit,  which,  at  best,  is  con- 
jectural. The  contract  price  of  the  whole  work  was  $562,632. 
The  entire  outlay  by  the  company  that  undertook  to  complete 
the  bridge,  after  annuling  the  contract,  was  about  $146,000  in 
excess  of  that  sum,  without  including  estimates  for  work  done 
and  materials  furnished  subsequent  to  November  30,  1883,  which 
are  subjects  of  the  present  litigation.  It  seems  to  us  incredible, 
in  view  of  the  actual  and  ascertained  cost  to  the  company,  that 
the  contractors  could  or  would  have  made  any  porfit  if  peimitted 
to  complete  the  work. 

But  leaving  out  of  view  the  matter  of  profit,  the  principal  sum 
found  by  the  commissioner  is  less  by  about  $15,0(K)  than  that 
found  by  the  first  jury  that  does  not  appear  to  have  estimated 
any  porflt,  and  about  $8,000  less  than  what  was  found  by  the 
second  jury  that  does  appear  to  have  estimated  tlie  profit.  But 
considering  the  time  fixed  by  the  chancellor  for  interest  to  begin 
running,  his  judgment  is  for  less  than  half  what  the  verdict  of 
either  jury  would  now  amount  to,  and  about  $45,(XK)  less  than  the 
commissioner  reported. 

It  is  apparent  only  approximate  value  and  amount  of  work  and 
materials  for  which  the  company  is  required  to  pay  the  contrac- 
tors can  be  ascertained,  because  witnesses  differ  not  only  in  their 
estimates  and  calculations,  but  as  to  facts  of  which  they  profess 
to  have  personal  knowledge.  But  without  going  into  detail  we 
are  satisfied  the  chancellor  underestimates  the  amount  to  which 
the  contractors  are  entitled,  and  his  conclusion  can  not  be 
adopted  unless,  without  good  reason,  we  disgregard  not  only 
finding  of  each  jury,  but  also  report  of  the  special  commissioner, 
who  has  shown  marked  capacity  as  both  accountant  and  law- 
yer, and  dpvoted  very  much  more  time  and  attention  to  the  inves- 
tigation than  can  be  expected  or  required  of  the  judge  of  a  court. 

We,  therefore,  think  his  report  ought  to  have  been  confirmed, 
except  as  respects  amount  allowed  the   contractors  for    possible 
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profit.    In  that  he  is  in  error.    And  upon  return  of  the  case  Judg* 

ment  must  be  entered  in    favor  of   the   contractors  as   of  July  7, 

1892,  for  $36,909.15,  with  interest  from  April  9.  1884,  to  that  date, 

value  of   work  and  materials  substequent   to  November  80,    1888, 

as  well  as  judgment  for  percentage  of  earnings  retained  as  before 

and  in  the  mode  directed. 

In  our  opinion  Henderson    Bridge  Co.  has  no   cause  of   action 

against  O'Connor  &  McCulloch  by  reason  of  their  alleged  failure 
to  progress  with  the  work  according  to  an  agreed  programme  or 
failure  to  comply  with  the  contract  in  any  respect.  The  remedy 
provided  for  the  company  in  case  of  noncompliance  with  the 
contract  bj'  the  contractors,  and  manifestly  the  only  remedy  con- 
templated by  the  parties,  was  the  right  to  annul  the  contract  in 
either  one  of  the  three  comlitions  stated  therein,  and  in  one  of 
them  to  have  unpaid  part  of  the  earnings  forfeited. 

Wherefore,  on  appeal  by  plainitfls  below,  the  judgment  is  re- 
versed and  case  remanded  for  proceedings  consistent  with  this 
opinion;  and,  on  appeal  by  defendant  below,  the  judgment  is 
attlrmed  with  damages. 

Judge  Lewis  delivered  the  following  response  to  petition  for 
rehearing: 

It  having  been  found  by  two  juries  and  the  special  commis- 
sioner acting  under  instructions  of  court,  and  not  only  adjudged 
by  the  lower  court  at  each  trial  by  jury,  and  of  exceptions  to 
report  of  the  commissoner,  but  finally  determinded  by  this  court 
that  Henderson  Bridge  Co.  had  no  right  to  annul  the  contract 
without  notice,  as  it  did  forcibly  do,  the  only  subject  for  inquiry 
from  beginning  of  this  litigation  has  been  as  to  amount  of  re- 
covery the  contractors  were  entitled  to. 

In  the  first  opinion  of  this  court  it  was  distinctly  determined 
the  contractors  were  entitled  unconditionally  to  amount  of  earn- 
ings retained,  being  15  per  cent. 

In  the  opinion,  which  the  company  npw  seeks  to  have  recon- 
sidered or  modified,  it  was  determined  the  contractors  were  not 
entitled  to  recover  any  sum  on  account  of   possible  and  contem- 

ftlated  profits  on    the  work,  and  to  that  extent  judgment   of    the 
ower  court    was  concurred  in  and   finding  of   the  commissionera 
disallowed. 

It  thus  follows  that  the  main  question  before  this  court,  one  of 
fact,  is  without  value  of  tools  and  implements  on  hand  Apirl  9, 
1884,  not  already  paid  for,  of  materials  delivered  or  ready  for 
delivery  subsequent  to  November  30,  1883,  and  of  unestimated 
work  done  after  that  date,  as  found  and  reported  by  the  special 
commissioner,  to  be  $36,909.15,  should  be  accepted'or  discarded 
to  the  extent  it  was  done  by  the  lower  court. 

For  the  reasons  stated  in  the  opinion  that  estimate  was  adopted 
instead  of  the  one  made  by  the  lower  court.  No  argument  or 
suggestion  is  made  in  the  petition  for  rehearing  that  was  not 
contained  in  the  voluminous  brief  on  the  same  subject  that  waa 
dulv  considered. 

There  have  been  in  this  case  two  jury  trials,  the  verdict  in  each 
being  for  more  than  the  company  will  have  to  pay  under  man- 
date of  this  court,  and  not  only  upon  its  motion  was  each  verdict 
.  set  aside  or  new  trial  granted,  but  the  action  was  transferred  to 
equity.  It  should,  therefore,  now  be  required  to  stand  by  finding 
of  the  special  commissioner,  made  upon  a  third  trial  of  the  same 
facts,  at  least  to  the  extent  determined  in  the  opinion  of  thia 
court,  and  thereby  terminate  litigation  begun  more  than  teu 
years  ago. 
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As  expressly  decided  by  this  court,  tlie  contractors  were,  No- 
vember 80,  1883,  entitled  to  the  15  per  cent,  of  earnings  retained 
by  the  coinpanv,  and  judgment  ought  to  have  been  rendered  for 
amount  thereof,  about  which  there  was  no  dispute,  including  in- 
terest that  had  been  running  six  years,  when  the  motion  was 
made  December  4,  1889.  There  was  no  controversy  on  the  sub-, 
ject  at  that  time  nor  room  for  any.     For  the  question  of  the  com-. 

Sany's  right  to  maintain  a  counter  claim  had  been  previously 
etermined  against  it,  and  the  motion  to  Hie  the  same  pleading 
was  not  then  made,  nor  ought  it  to  have  been  sustained  when  it 
was  made. 

Section  757,  Civil  Code,  as  amended  March  24,  1888,  provides, 
that  "when  a  party  recovers  judgment  for  only  part  of  the  de- 
mand or  property  he  sues  for,  the  enforcement  of  such  judgment 
shall  not  prevent  him  from  prosecuting  an  appeal  therefrom  aa. 
to  so  much  of  the  demand  or  property  sued  for  that  he  did  not 
recover.*'  So  that  the  contractors  were  entitled  to  an  execution 
upon  the  judgment  of  the  lower  court  for  $61.5S6.55.  at  the  same 
time  prosecuting  an  appeal  therefrom  as  to  so  much  of  the  de- 
mand sued  for  that  they  did  not  recover.  But  the  company  pre-, 
vented  them  obtaining  an  execution  and  thereby  collectings 
amount  of  the  judgment  by  a  separate  appeal  and  execution  of^ 
a  supersedeas  bond,  whereby  it  covenanted  to  pay  to  the  con-- 
tractors,  appellees,  all  costs  and  damages  adjudged  against  ap- 
pellants on  that  appeal,  and  also  satisfy  the  judgment  appealed 
from  if  affirmed. 

The  decision  of  this  court  was  that  on  the  appeal  of  the  contracts 
ors  they  did  not  recover  all  the  demand  sued  for  they  were  en-- 
titled  to,  and  that  the  judgment  pro  tanto  be  reversed.  But  upon, 
appeal  of  the  company  the  judgment  had  to  be  necessarily 
amrmed  because  it  was  not  erroneous  to  its  prejudice.  And  as  a, 
consequence,  under  section  764,  10  per  cevit.  damages  on  amount 
of  the  judgment  superseded  has  to  be  awarded. 

Petition  for  rehearing  overruled. 


COMMONEWALTH  v.  WRIGHT. 
(Filed  September  29,  1894.) 

Where  a  defendant,  indioted  for  aedaotloD  of  a  female  under  sixteen  years 
of  age,  under  promise  of  marrlase,  when  the  case  Is  called  for  trial,  offers.. 
Id  open  court  In  good  faith  to  marry  the  female,  which  offer  she  refuses,  h»> 
Is  entitled  to  have   the  prosecution  dismissed. 

W.  J.  Hendrick  and  Weed  8.  Chelf  for  appellant. 

J.  W.  Lewis  for  appellee. 

Appeal  from  Meade  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Quigley. 

The  defendant  below,  in  January,  1894,  was  indicted  by  the. 
grand  jury  of  Meade  county  in  the  Meade  Circuit  Court  for  seduo- 
ing  a  female  under  sixteen  years  of  age  under  promise  of  mar^. 
riage. 

At  the  April  term  of  said  court,  on  the  calling  of  the  case  for 
trial,  the  defendant  in  open  court  stated  that  it  had  always  been, 
his  intention  to  marry  the  )young  lady,  and  that  he  had  ofTerecl 
to  do  so  theretofore,  and  she  had  refused  to  marry  him,  and  that. 
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he  now  again  in  good  faith,  in  her  presence  and  in  the  presence 
of  her  mother,  her  father  being  dead,  in  open  court  offered  and 
proposed  to  marry  her,  which  offer  she  and  her  mother  in  open 
«ourt  declined  to  accept.  Thereupon,  on  motion  of  defendant, 
the  prosecution  was  dismissed,  and  from  the  judgment  of  the 
court  dismissing  the  prosecution  the  Commonwealth  lias  ap- 
pealed to  this  court  for  a  construction  of  the  statute  in  such  cases 
made  and  provided. 

The  statute  under  which  the  indictment  was  found  was  enacted 
by  the  Kentucl^y  legislature  in  1886,  and  was  approved  the  12th 
of  May  of  that  year.  Tliat  statute  has  been  repealed  and  super- 
seded by  the  present  law  on  the  subject  of  seduction,  which  is  to 
fee  found  in  section  1214,  subdivision  12  of  chapter  36  of  the  Ken- 
tucky Statutes,  and  reads  as  follows:  ''Whoever  shall,  under 
promise  of  marriage,  seduce  and  have  carnal  knowledge  of  any 
lemale  under  twenty-one  years  of  age  shall  be  guilty  of  a  felony, 
^nd  upon  conviction  thereof  shall  be  confined  in  the  penitentiary 
not  less  than  one  year  nor  more  than  five  years.  No  prosecution 
shall  be  instituted  when  the  person  charged  shall  have  married 
the  girl  seduced;  and  any  prosecution  Instituted  shall  be  dis- 
continued if  the  party  accused  marry  the  girl  seduced  before 
final  Judgment.  All  prosecutions  under  this  section  shall  be  in- 
■«fcituted  within  two  years   after  the   commission  of   the  offense.'^ 

The  only  material  difference  between  the  present  law  and  the 
statute  of  1886  is  that  the  former  applied  only  to  females  under 
sixteen  years  of  age,  while  the  present  law  applies  to  any  female 
tinder  twenty-one  years  of  age. 

Tlje  words  '* seduce  under  promise  of  marriage,''  as  used  in  the 
Btatute  when  applied  to  the  conduct  of  a  man  towards  a  woman, 
mean  any  act,  deception  or  influence  used  by  him  to  induce  her 
to  surrender  her  chastity,  all  the  elements  of  seduction  to  exist, 
finally  to  be  accomplished  under  promise  of  marriage;  and  the 
"words  "any  female  under  twenty-one  years  of  age''  mean  any 
chaste  unmarried  female,  for  a  woman  can  lose  her  virtue  but 
once,  though  she  may  yield  lier  person  many  times,  and  a  mar- 
ried woman  can  not  be" seduced  under  promise  of  majriage. 

Tlie  statute  was  enacted  for  the  protection  of  the  pure,  inno- 
cent and  inexperienced  woman,  who  may  be  led  astray  from  the 
paths  of  rectitude  and  virtue  by  the  acts  and  wiles  of  the  seducer 
under  promise  of  marriage,  by  compelling  him  to  marry  her  or 
suffer  the  penalty  of  the  law.  Its  primary  object  is  to  compel 
the  seducer  to  marry  his  victim,  so  that  she  be  not  further  de- 
l^raded  and  jjerhaps  lost  through  her  shame,  but  rather  that  she 
be  saved  by  wifehood,  and  that  the  issue,  if  any  born  or  to  be 
born  of  the  illicit  intercourse,  be  made  legitimate  instead  of 
being  bastardized.  It  seeks  to  provide  for  the  woman  and  her 
issue,  if  any.  It  cares  not  for  the  man  except  to  punish  him, 
and  the  punishment  prescribed  is  to  force  him  to  keep  his  prom- 
ise rather  than  go  to  the  penitentiary. 

The  marriage  of  the  parties  is  for  the  purpose,  intent,  hope  and 
spirit  of  the  statute.  Within  its  keeping  the  past  misery  and 
shame  may  be  forgotten,  the    future  happiness  of   both    secured. 

So  that  tlie  statute,  being  so  construed,  although  the  seducer  be 
forced  almost  to  the  very  doors  of    the  penitentiary  before    offer- 
ing to  fulfill  his  promise  of  marriage,  yet  having  done  so  in  good 
faith,  and  his  offei    having  been    declined  by  his  victim,  he    can 
•do  no  more.     The    woman,  and  not  the   man,  defeats   the    object 
'»nd  purposes  of  the  law. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 
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TKAVIS  V.  COMMONWEALTH. 

(Filed  October  6,  1894.) 

1.  Arrest  of  judgment— The  only  crrouDd  upon  wbioh  a  judiriDeDt  in  a 
criminal  oase  oan  be  arrested  Is  that  the  facts  stated  In  the  Indictment  do. 
not  constitute  a  public  offense  within  the  jurisdiction  of  the  court. 

2.  Indictment  for  larceny  or  embezzlement— Surplusage — In  an  indictment 
for  larceny  or  embezzlement  of  money  or  United  States  currency  or  bank 
notes  it  is  sufBoient  to  allege  the  larceny  or  embezzlement  of  same,  witbont 
specifying  the  coin,  number,  denomination  or  kind  thereof.  In  the  aver- 
ment in  the  indictment  that  the  money  stolen  was  "in  good  and  lawful  cur- 
rency of  the  United  States  of  Kentucky,"  were  the  words  "of  Kentucky** 
were  mere  surplusage  and  meaningless,  and,  consequently,  did  not  render 
the  indictment  bad. 

8.  Reversal  of  judgment— Evidence  to  sustain  same— This  court  has  no 
power  to  reverse  a  judgment  of  conviction  in  a  criminal  case  upon  the  solo 
gi'ound  that  there  was  not  sniticlent  evidence  to  sustain  the  verdict,  being 
restricted  to  the  single  Inquiry  whether  there  was  any  evidence  conducing 
to  show  the  guilt  of  the  accused.  This  ciurt,  having  been  convinced  that 
there  was  some  evld«>nc9  tending  to  show  the  guilt  of  the  defendant,  declinea. 
to  invad^  the  province  of  the  jury. 

4.  Perpetrators  of  a  crime— Principals— Alders  and  abettors— Two  or  more 
persons  indicted  as  accunl  perpetrators  of  a  crime  may  be  convicted  as  prin- 
cipals, although  some  of  them  may    have  been  merely  aiderft  and   abettors. 

G.  W.  Whitesicles  and  C.  W.  Milliken  for  appellant. 

W.  J.  Hendrick  and  G.  T.  Finn  for  appellee. . 

Appeal  from  Simpson  Circuit  Court. 

Opinion  of  the  court  by  Cliief  Justice  Quigley. 

AppfOlant,  Hiram  Tnivis,  and  Thomas  Hendricks  were   jointly 

indicted  in  tlie  Simpson  Circuit  Court  for  grand  larceny.     Travis 

demanded  a  separate  trial,  and  on    trial  had  was   convicted    and 

sentenced    to   confinement    in    the    penitentiary   for   fonr   years. 

The  indictment  reads  as  folows:  *'Thesaid  Travis  and  Hendricks 

heretofore,  lo  wit,  on  the  —  day  of    I)ec(>mher,  A.  I).   1893,  in  the 

county  aforesaid,  did    unlawfully  and  feloniously  take,  steal  and 

carry  away,  with  in  lent  to    convert  to  tlieir  own  use,  from    J.  L. 

Kwell,  thirty  dollars  ($30)  in  Rood  and  lawful  currency  of  tho 
United  State  of  Kentucky,  a  better  description  of  which  is  not 
here  given,  Ijccause  tlie  same  is  to  tlie  p;rand  jury  unknown,  said 
$30  then  and  there  helonpinji:  and  was  in  the  possession  of  said 
J.  L.  Ewell,  and  the  said  Travis  and  Hendricks  did  feloniously 
convert  same  to  their  own  use  and  deprive  the  said  Ewell  of 
same,'*  etc. 

No  demurrer  was  interposed  to  the  indictment.  Defendant's 
request  for  a  peremptory  instruction  was  overruled,  also  his 
motion  In  arrest  of  judgment,  and  for  new  trial,  to  all  of  which 
he  excepted,  as  well  as  to  the  instructions  given  and  refused  by 
the  court. 

It  appears  from  the  evidence,  and  we  quote  it  in  full,  because 
defendant  is  relying  upon  it  mainly  for  a  reversal  of  the  judg- 
ment below,  that  some  time  in  December,  1898,  J.  L.  Ewell,  ac-. 
companied  by  his  half-hrnther,  T.  B.  Brown,  went  to  the  town  of 
Franklin,  in  Simpson  county,  to  sell  his  tobacco.  The  purchaser 
of  the  tobacco  gave  him  a  check  on  the  Simpson  county  Imnk 
for  $34  and  some  cents.  Ewell  went  into  the  bank  to  get  the 
check  cashed.  He  received  $30  in  currency  and  $4  and  some 
cents  in  silver.  He  put  the  paper  money  in  his  vest  pocket  and 
the  silver  in  his  pants  pocket.    His  brother,  T.  B.  Brown,    was. 
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waiting  on  the  pavement  near  the  bank  door,  and  near  him  was 
standing  the  co-defendant,  Hendrioks.  Ewell  and  Brown  went 
to  the  store  of  one  Earner,  followed  by  Hendricks.  Ewell  tried 
on  some  clothing,  but  not  being  suited  he  and  Brown  went  to  the 
store  of  defendant,  Travis,  still  followed  by  Hendricks.  They 
all  went  into  Travis'  store.  Ewell  pulled  off  his  overcoat  and 
laid  it  on  the  floor  near  the  counter  and  took  off  and  put  on  his 
tlress  coat  and  vest  on  the  counter.  He  and  Travis  then  moved 
some  distance  away  and  Ewell  began  trying  on  clothing.  In  the 
meantime  Hendricks  seat.pd  himself  on  the  counter  near  the  coat 
and  vest.  He  was  seen  by  one  witness  to  move  them  a  little 
away  from  liim.  Brown,  Ewell's  half  brother,  being  near  him. 
While  Ewell  was  trying  on  the  clothing  Hendricks  got  off  the 
tjounter  and  walked  down  to  where  Ewell  and  Travis  were  and 
whispered  something  to  Travis,  one  witness  testifying  it  looked 
to  him  like  Travis  was  trying  to  hide  something  under  the  vests 
he  was  fingering  on  the  counter,  but  that  he  couldn't  see  Hen- 
ttrick's  hands,  and  another  witness  testified  that  he  heard  the 
whispered  conversation  between  Travis  and  Hendricks  and  Hen- 
dricks said  sell  him  my  overcoat,  it  is  too  small  for  me.  Ewell 
failed  to  make  a  purchase.  He  put  on  his  clothes  and  he  and 
Brown  went  back  to  Barner's,  this  time  not  followed  by  Hen- 
dricks. There  Ewell  tried  on  more  clothing  and  discovered  that 
his  $80  were  gone.  They  made  searcli  for  it  at  Barner's  and  then 
went  to  Travis'.  .  He  disclaimed  all  knowledge  of  it,  and  Brown 
said  to  him  I  know  you  didn't  take  it,  you  had  no  chance  to. 
The  money  was  not  found. 

It  also  appears  from  the  evidence  that  three  negro  men  were  in 
the  store  at  tiie  time  Ewell  and  Brown  were  there,  and  during 
the  day  they  were  talking  in  Travis'  stole  about  the  theft,  and 
one  of  them  said,  **if  I  don't  get  something  out  of  this  I  will 
knock  every  spoke  out  of  the  wheel, "  and  all  said  they  would 
l)low  unless  they  got  something.  Travis  said  he  knew  nothing 
about  it.  That  evening  Hendricks  came  into  the  store.  The 
negroes  were  there.  Travis  took  Hendricks  behind  a  curtain  and 
<;ame  out  directly  with  a  $5  bill  in  his  hand  and  said  to  the  ne- 
groes, **here  is  $5  Tom  Hendricks  told  me  to  give  you  all  to  keep 
quiet,  "and  they  divided  tiie  money  between  them.  In  a  few 
minutes  another  negro  came  in  and  wanted  some  money  for  his 
silence,  but  he  was  denied,  Travis  saying  that  he  had'nothine 
to  do  with  it,  it  is  Tom  Hendrick's  money.  The  town  marslial 
also  testified  that  Travis  promised  to  tell  him  if  he  learned  any- 
thing, and  that  evening  he  told  him  he   hadn't   heard  a  word. 

No  testimony  was  introduced  Ijy  defendant.  This  court  is 
asked  for  a  reversal  because  the  court  erred  in  overruling  defend- 
ant's motion  in  arrest  of  judgment.  The  only  ground  upon  which 
a  judgment  shall  be  arrested  is  that  the  facts  stated  in  the 
indictment  do  not  constitute  a  public  offense  within  the  jurisdio- 
tion  of  the  court.     (Section  276,  Criminal  Code.) 

In  an  indictment  for  the  larceny  or  embezzlement  of  money 
or  United  States  currency  or  bank  notes  it  is  sufficient  to  allege 
the  larceny  or  embezzlement  of  the  same  without  specifying 
the  coin,  number,  denominaiton  or  kind  thereof.  (Section  136, 
Criminal  Code.) 

The  indictmnt  meets  all  the  requirements  of  the  Code,  and  the 
offense  is  specific  and  complete;  the  words  **of  Kentucky"  being 
mere  surplusage  and  meaningless,  and  in  no  way  calculated  to 
mislead  defendant  to  his  prejudice. 

Again,  that  the  verdict  is  against  the  law  and  evidence.  In 
oase  of  Vowells  v.  Commonwealth,  88  Ky.,  193,  this  court  said: 
**As  has   been   often   held,  this  court  has  no  power  to  reverse    a 
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judgment  of  conviction  in  a  cirminal  case  upon  the  sole  fj^round 
there  was  not  sufficient  evidence  to  sustain  the  verdict,  being 
restricted  to  the  single  inquiry  whether  there  was  any  evidence 
before  the  jury  conducing  to  show  the  ^uilt  of  the  accused, 
and  as  in  our  opinion  there  was  some  evidence  we  do  not  feel 
authorized  to  invade  the  province  of  the  jury." 

The  circumstances  connecting  Tr»vis  with  the  offense  ore: 
The  whispered  conversation  with  Hendricks,  the  talk  behind 
the  curtain,  giving  the  negroes  $5  to  divide  between  them,  and 
bis  statement  to  the  town  marshal.  All  this  occurred  after  the 
theft,  if  any  had  been  committed.  Travis  could  not  have  taken 
the  money  out  of  EwelTs  vest  pocket,  and  if  Hendricks  took  it 
the  larceny  was  complete  before  he  handed  the  money  to  Travis, 
assuming  that  he  did  so,  and  if  Travis  received  the  money  after 
it  was  stolen  in  order  to  protect  Hendricks  from  the  risk  of  dis- 
covery, he  was  only  an  accessory  after  the  fact  and  not  a  princi- 
pal, unless  he  agreed  with  Hendricks  to  commit  the  offense,  or 
knew  he  was  going  to  commit  it,  and  thus  aided  and  abetted 
faim  in  its  consummation. 

Mr.  Blackstone,  in  the  second  volume  of  his  Commentaries, 
page  34,  says:  **A  man  may  be  principal  in  an  offense  in  two  de- 
grees. A  principal  in  the  first  degree  is  he  that  is  the  actor  or 
absolute  perpetrator  of  the  crime;  and  in  the  second  degree,  he 
"Who  is  present  aiding  and  abetting  the  fact  to  be  done." 

The  evidence  is  sufficient  to  prevent  an  invasion  bj'  this  court 
of  the  province  of  the  jury. 

Again,  that  the  court  misinstructed  the  jury.  We  notice  in- 
struction No.  1,  under  which  defendant  was  convicted.  It  reads 
as  follws: 

'*The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence,  to  the  exclusion  of  a  reasonable  doubt,  that  the  defend- 
ant, Hiram  Travis,  in  Simpson  county!  and  before  the  finding  of 
this  indictment,  unlawfully  and  feloniously  stole  and  carried 
away,  with  the  intent  to  convert  to  his  own  use,  currency  of  the 
IJnited  States  of  more  than  $20.  the  property  of  another,  J.  L. 
Kwell,  without  the  consent  or  knowledge  of  the  said  Ewell,  and 
converted  same  to  his  (the  said  Travis  )  own  use;  or  if  they  be- 
lieve from  the  evidence,  to  the  exclusion  of  a  reasonable  doubt, 
that  Thomas  Hendricks,  in  Simpson  county,  and  before  the  find- 
ing of  this  indictment,  unlawfully  and  feloniously  took,  stole 
anil  carired  away,  with  the  intent  to  convert  sume  to  his  own 
use,  currency  of  the  United  States  of  the  value  of  more  than  $20, 
the  property  of  J.  L.  Ewell,  without  the  consent  of  the  said 
Ewell.  and  that  the  said  Travis  was  then  and  there  present,  and 
aided  and  abetted  the  said  Hendricks  in  the  said  felonious  and 
unlawful  taking,  if  any,  as  aforesaid,  they  should  then,  and  in 
that  event,  find  the  defendant,  Travis,  guilty  as  charged  in  the 
indictment,  and  fix  his  punishment  at  confinement  in  the  peni- 
tentiary for  not  less  than  one  nor  more  than  five  years,  in  their 
discretion." 

We  find  no  error  in  this  instruction.  Defendant  was  jointly 
indicted  with  Hendricks  as  principal,  and  it  is  the  well-settled 
doctrine  of  this  court  that  two  or  more  persons  indicted  as  the 
actual  perpetrators  of  a  crime  may  be  convicted  as  principals, 
although  some  of  them  were  merely  aiders  and  abettors. 
(Thompson  v.  Commonwealth,  1  Met.,  13;  Young  v.  Common- 
wealth, 8  Bush,  366;  and  Mulligan  v.  Commonwealth,  88  Ky., 
229.) 

It  is  unnecessary  to  consider  the  other  errors  assigned,  as  they 
are  immaterial  and  in  no  way  prejudicial  to  the  substantial 
rights  of  the  defendant. 

The  judgment  of  the  lower  court  is  affirmed. 
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SMITH  AND  GODDARD  v.  COMMONWEALTH. 

(Filed  October  9,    1894.) 

1.  Larceny— Where  property  comes  lawfully  Into  the  hands  of  a  person 
either  as  a^i^ent,  bailee,  part  owner  or  otherwise,  the  subsequent  appropria- 
tion of  it  is  not  larceny  unless  the  intent  to  appropriate  it  existed  in  the 
mind  of  the  taker  at  the  time  it  came  into  his  hands. 

2.  Same— The  defendant  having  come  into  the  possession  of  a  horse  law- 
fully,  and  by  virtue  of  a  contract  acquired  a  special  pro])erty  therein  for  a 
certain  time,  and  afterwards  appropriated  same,  it  should  have  been  left  to 
the  jury  to  determine  whether  the  intention  to  appropriate  the  horse  existed 
In  the  mind  of  the  defendant  at  the  time  he  came  int<i  possession  of  ic.  The 
court  erred  in  failing  to  instruct  the  jury  on  this  point. 

C.  A.  Board  for  appellants. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Harrison  Circuit  Courf. 

Opinion  of  the  court   by  Chief  Justic  Quigley. 

Appellants,  Elmer  Smith  and  Morgan  Goddard,  were  indicted 
in  the  Harrison  Circuit  Court  for  horse  stealing?.  They  wnre 
tried,  found  guilty  and  sentenced  to  confinement  in  the  peniten- 
tiarj%  each  for  four  years.  The  allegations  of  the  indictment 
under  which  they  were  found  guilty  read  as  follows:  *'The  said 
Elmer  Smith    and  Morgan  Goddard,  on  the  —  day  of    November, 

1893,  in    the  county  and   State   aforesaid,  and    before  the    finding^ 

of   this   indictment,   did    teloniously    combine,    confederate   and 

conspire  to   and   did   feloniously   steal,    tal^e   and    carry    away  a 

horse,  to  wit,  a  mare,  the  personal  property  of  L.  S.  Burgess, 
with  the  felonious  intent  to  convert  tlie  said  niare  to  their  own 
use  and  to  deprive  the  said  owner  thereof." 

It  appears  from  the  evidence  that  appellants  resided  in  the  town 
of  Sadieville,  Harrison  county,  Kentucky,  and  that  L.  S.  Bur- 
gess, a  farmer,  resided  near  said  town,  aiid  that  during  the  sum- 
mer and  fall  of  189H  both  Goddard  and  Smith  had  been  working 
lor  said  Burgess;  also  that  in  August  or  September,  1S93,  ap- 
pellant, Morgan  Goddard,  contracted  with  said  Burgess  to  raise 
a  crop  for  him  on  his  (tJie  said  Burgess'  )  farm,  during  the    year 

1894,  and  wanted    the  use  of   a  horse.     Burgess    said  to  Goddar.l, 
**I  liave  a  iiorse  that    has  the  flstuia.     You    take  it  and  use  it  as 
you  please,  pay    for    its   pasture,  keep    it    shod,  treat    it   for    the 
flstuia  and  return  it  to  me  in  the  spring." 

In  November,  1893,  Goddard  procured  a  buggy,  hitched  the 
horse  to  it  and  drove  to  Cynthiaua.  It  was  county  court  day. 
Elmer  Smitli,  a  lad  sixteen  or  seventeen  years  of  age,  also  went 
to  Cynthiana,  where  he  met  Goddard.  They  got  drunk,  conclud- 
ed to  go  to  Cincinnati,  and  put  up  the  horse  and  buggy  for  sale 
on  the  public  street  and  sold  them  for  $21.  They  went  to  Cin- 
cinnati and  returned  to  Sadieville  the  latter  part  of  the  same 
week. 

Appellant's  motion  in  arrest  of  judgment  and  for  a  new  trial 
were  overruled,  to  which  they  excepted,  as  well  as  to  the  in- 
structions given  and  refused  by  the  court. 

Appellants  asked  the  court  to  give  to  the  jury  the  following  in- 
structions, which  the  court  refused  to  do:  '*The  court  instructs 
the  jury  that  to  find  the  defendant  guilty  of  larceny  they  must 
believe  that  at  the  time  the  defendant,  Goddard,  obtained  poss- 
ession of  Burgess'  horse  he  must  then  have  had   the  purpose  and. 
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infcent  to  convert  the  property  to  his  own  use  and  benefit,  and 
to  dei)rive  the  owner  of  his  property  feloniously;  that  unlesi^  the 
felonious  intent  was  proven  at  the  time  of  the  taking  of  the  horse 
the  law  is  for  the  defendant  and  the  jury  will  so  find. 

2d.  ''The  court  instructs  the  jury  that  the  felonious  intent 
must  exist  at  the  time  of  the  taking,  and  that  no  felonious  in- 
tent subsequent  or  wrongful  conversion  will  amount  to  a  felony/^ 

The  general  and  common  law  rule  is  that  where  property  comes 
lawfully  into  the  possession  of  a  person,  either  as  agent    bailee, 

f>art  owner  or  otherwise,  a  subsequent  appropriaton  of  it  is  not 
arceny  unless  the  intent  to  appropriate  it  existed  in  the  mind 
of  the  taker  at  the  time  it  came  into  his  hands;  also  that  if  the 
possession  of  the  property  is  obtained  by  lawful  means,  there 
can  be  no  larceny  at  comomn  law,  even  though  it  is  afterwards 
appropriated  to  the  use  of  the  taker.  (American  and  English 
Encyclopsedia  of  Law,  pages  770  and  790;  Snapp  v.  Common- 
wealth, 82  Ky.,  173;  Elliott  v.  Commonwealth,  12  Bush,  176.) 

Mr.  Bishop,  on  Criminal  Law,  in  section  866,  says:  **If  one 
hires  a  horse  and  sells  it  before  the  journey  is  performed,  or  sells- 
it  after  but  before  it  is  returned,  he  commits  no  larceny  in  a. 
case  where  the  felonious  intent  came  upon  him  subsequently 
to  receiving  it  into  his  possession.  And  if  one  hiring  a  horse 
intends  when  he  receives  it  to  convert  it  to  his  own  use,  he 
thereby  commits  larceny.  No  subsequent  act  of  sale  or  conver- 
sion is,  in  such  a  case,  necessary  to  complete  the  offense. ^^ 

And  this  court,  in  the  case  of  Elliott  v.  Commonwealth,  12 
Bush,  176,  said:  ''The  material  ingredients  to  constitute  the 
crime  of  larceny  are  that  the  goods  must  be  taken  animo  fu- 
randi  and  against  the  will  of  the  owner  of  them;  hence  in  a  class 
of  cases  where  it  appears  that  the  goods  were  taken  by  the  de- 
livery or  consent  of  the  owner  or  of  some  one  having  authority 
to  deliver  them,  and  they  are  converted  by  the  party  to  whom 
they  are  delivered,  it  is  often  a  very  difficult  question  to  deter- 
mine the  nature  of  the  offense.*' 

Goddard  came  into  possession  of  the  horse  lawfully,  and  by 
virtue  of  his  contract  with  Burgess  he  acquired  a  special  prop- 
erty in  the  horse,  that  of  the  right  of  user  and  the  exercise  of 
control  and  ownership  over  it  from  the  fall  of  1893  to  the  spring 
of  1894.  He  had  resorted  to  no  trick,  artifice,  fraud  or  deception 
to  obtain  its  possession  from  the  owner,  and  it  should  have  been 
left  to  the  jury  to  determine,  as  a  question  of  fact,  from  all  the 
circumstances  of  the  case,  under  proper  instructions  of  the  court, 
whether  or  not  the  intent  to  appropriate  the  horse  existed  in 
the  mind  of  Goddard  at  the  time  of  tne  horse  came  into  his  pos- 
session. 

The  court  erred  in  refusing  to  instruct  the  jury  on  this  point. 
The  substantial  rights  of  the  defendants  having  been  prejudiced 
by  failure  so  to  do,  the  judgment  of  the  lower  court  is   reversed^. 


KENNEDY,  &c.  V^    CRUM. 
(Filed  April  28,  1894— Not  to  be   reported.) 

1.  Turnpike  charter— Golleotion  of  tolls— Where  the  origiDal  oharter  of  a 
tornpike  oompaDy  was  amended,  anthorizinff  the  purchaser  to  operate  a  cer- 
tain part  of  tne  road,  with  the  rights  and  privileges  of  the  old  road  and  also 
oonferring  additional  rights,  the  original  turnpike  is  severed  and  the  amend- 
ment elTeets  a  new  organization  and  amounts  to  a  new  incorporation. 
There  can  be  no  doubt  of  the  power  of  the  legislature  to  authorize  the  col- 

vol.  16—17 
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leotloD  of  tolls  and  the  erection  of  fcates  on  this  particular  tnrnpike  at  a  leu 
dtfltaiice  than  that  provided  by  the  original  grant,  where  it  was  clearly 
shown  that  the  pike  was  constantly  used  for  several  miles  without  toll 
being  paid. 

2.  Same— Proceedings  agailist— Proceedings  against  a  chartered  tnrnpike 
company,  to  enjoin  the  collection  of  tolls  or  to  demand  a  forfeiture  of  tbe 
charter,  must  be  by  the  State. 

3.  Same— Repairing— The  failure  of  tbe  company  to  keep  the  road  in  re- 
pair is  subject  to  State  control  and  the  proceedings  should  be  by  indict- 
ment: and  the  appellants  have  no  cause  of  action  where  the  injury  sustained 
by  them  is  no  greater  than  that  pertaining  to  the  entire  public.  A  convic- 
tion for  failure  to  keep  road  in  repair,  and  allowing  it  to  remain  out  of 
repair  for  thirty  days,  does  not  work  a  forfeiture  in  the  absence  of  a  judg- 
ment of  forfeiture. 

D.  M.  Bodman  and  Gardner  &  Moxley  for  appellant. 

Humphrey  &  Davie  for  appellee. 

Appeal  form  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  purpose  of  the  appellants,  as  we  find  from  the  record,  is 
to  enjoin  the  appellee  ffom  demanding  or  collecting  of  them 
tolls  on  its  turnjiike,  and  to  recover  tolls  previously  paid,  on  the 
ground  that  no  such  rights  and  privileges  have  been  granted  to 
it  hy  the  legislature. 

If  a  chartered  turnpike,  with  authority  to  collect  tolls  at  its 
tollgates,  then  the  appellants  have  no  right  to  the  injunction, 
nor  cnn  they  demand  a  forfeiture  of  its  charter.  The  proceedings 
must  be  by  the  State,  as  was  held  in  the  case  of  the  Common- 
wealth V.  Ijexington  &  Harrodsburg  Turnpike,  6  B.  M.,  397,  and 
in  other  cases.  (Maysville  &  Mt.  Sterling  Turnpike  C?o.  v.  Rat- 
liffe,  8o  Ky.,  244.) 

There  is  much  evidence  introduced  in  the  case  as  to  the  condi- 
tion of  the  turnpike  and  the  failure  of  its  officers  to  keep  it  in 
repair  which,  when  established  by  suflHcient  testimony,  shows  no 
injury  to  tht;  appellants  other  than  that  pertaining  to  the  entire 
pul)lic,  and  this  aJso  is  the  subject  of  State  control,  and  the  cor- 
l)oration  must  be  ])roceeded  against  hy  indictment  or  by  such 
proceedings  in  the  name  of  the  Commonwealth  as  is  authorized 
by  statute. 

The  sole  question  in  this  case  is,  has  the  appellee  a  charter  au- 
thorizing it  to  erect  tollgates  and  charge  tolls?  If  not,  there  may 
be  some  reason  for  the  interposition  of  the  I'hancellor  to  prevent 
the  exaction  of  tolls  and  the  detention  of  these  appellants  at  its 
tollgate  until  the  toll  is  paid.  The  Ijouisville  Turnpike  Co.  was 
cliartered  in  the  year  18,-W  and  the  road  upon  which  these  tolls 
are  exacted  is  or  was  a  part  of  that  turnpike. 

It  was  provided  in  (lie  original  charter  that  tollurates  on  the 
road  should  not  exceed  one  for  every  five  miles.  The  road  for 
which  the  cliarter  was  obtained  ran  from  Louisville  to  Nashville. 
The  name  i>f  the  road  was  aferwards  changed  to  the  Louisville  & 
Salt  River  Turnpike  Road  Co.  A  part  of  this  road  was  at  or  after 
this  time  abandoned,  and  in  the  year  1869  the  company  was  au- 
tliorized  to  execute  a  mortgage  to  secure  its  indebtedness.  This 
mortgage  was  foreclosed  and  purchased  by  those  who  had  the 
act  of  1871  passed  l)y  ttie  legislature,  incorporating  another  cor- 
poration styled  the  Valley  Turnpike  &  (travel  Road  Co.  This  is 
the  corporation  of  which  the  complaint  is  now  being  made,  and 
was  in  effect  a  new  organization. 

Tlie  act  is  entitled  an  act  "to  amend  the  charter  of  the  Louis- 
ville &  Salt  River   Turnpike    Road  Co.,"  and    after   reciting    the 
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purchase  of  the  road,  confirms  the  sale  and  gives  to  the  corpora- 
tion the  privilege  of  holding,  owning  and  enjoying  the  privileges 
«nd  franchises  of  the  old  corporation,  the  road  purchased  extend- 
ing from  one  of  the  streets  (named)  in  the  city  of  Louisville  to 
the  confluence  of  Salt  river  and  the  Ohio  river,  heing  all  withip 
the  county  of  Jefferson.  It  is  provided  in  the  act  that  the  com- 
pany '*may,  in  such  manner  as  to  the  president  and  directors 
fieeins  best,  ascertain  its  travel  between  its  gates  and  that  does 
not  pass  through  a  gate  and  charge  toll  therefor,  and  collect  the 
«ame,  but  the  toll  so  charged  shall  not  exceed  in  proportion  the 
rates  of  toll  allowed  by  law  and  this  charter  as  for  five  miles  of 
travel  over  said  road/' 

To  effectuate  the  purpose  of  the  corporation,  a  tollgate  was 
-erected  so  as  to  catch  this  travel,  that  seems  to  have  been  con- 
stant to  and  from  certain  points,  and  still  the  travel  would  not 
pass  the  gates  located  within  five  miles  of  each  other  as  provided 
by  the  original  grant.  In  March,  1871,  an  amendment  was 
passed,  making  more  definite  the  legislative  intent  and  expressly 
authorizing  the  company  "to  so  arrange  the  collection  of  tolls 
at  its  several  gates  that  it  will  charge  and  collect  from  all  per- 
sons, vehicles  and  porperty  passing  its  gates  for  the  distance  act- 
ually traveled." 

There  can  be  no  doubt  of  the  power  of  the  legislature  to  author- 
ize the  collection  of  tolls  by  this  particular  turnpike  for  a  less 
ifliitance  than  that  provided  by  the  original  grant.  The  testi- 
mony shows  that  the  pike  was  being  constantly  used  for  several 
miles  without  toll  being  paid,  and  whether  the  legislative  policy 
was  or  not  wise  is  a  question  that  does  not  belong  to  this  court. 
This  court  held  this  view  of  the  question  in  the  case  of  the  Mays- 
ville  &  Mt.  Sterling  Turnpike  Co.  v.  Ratlitfe,  86  Ky.,  244.  The 
title  of  the  act,  being  an  amendment  to  the  orieinal  charter  of 
183.S,  was  not  misleading  or  foreign  to  the  subject-matter. 

It  expresses  by  its  title  the  subject-matter  of  the  legislation 
and  severed  the  original  turpnike  by  an  amendment  authorizing 
the  purchaser  to  operate  that  part  of  the  road  in  Jefferson 
county,  with  the  rights  and  privileges  of  the  old  companv,  and 
also  conferring  additional  privileges.  (Citi/ens  Gaslight  Co.  v. 
Louisville  Gas  Co.,  81  Ky.,  268.) 

It  seems  that  this  company  was  at  one  time  indicted  for  failing 
to  keep  its  road  in  repair,  and  to  remain  out  of  repair  for  thirty 
^ays,  and  upon  the  trial  there  was  a  verdict  for  the  Common- 
wealth, but  there  never  was  any  judgment  of  forfeiture.  The 
appellant  maintains  the  fact  of  conviction  worked  the  forfeiture. 

We  do  not  ho  understand  the  statute.  It  provides  that,  if  con- 
victed of  allowing  its  road  to  be  out  of  repair  for  thirty  days,  the 
trurnplke  company  thus  found  guilty,  its  charter,  with  all  its 
franchises,  shall  be  adjudged  forfeited. 

The  circuit  court  refused,  as  counsel  admit,  to  adjudge  a  for- 
feiture, and  the  case  is  still  ponding.  We  can  not  concur  with 
tsounsel  that  the  cljancellor  has  the  power  now  to  say  that  the 
charter  is  forfeited;  and  certailny  not,  when  the  matter  is  still 
being  litigated.  Ihider  the  former  Constitution,  the  fact  that 
gates  are  allowed  to  be  erected  for  a  less  distance  on  some  turn- 
pikes than  on  others,  was  not  open  to  constitutional  objectiofi, 
anil,  while  a  statute  may  have  been  passed  to  make  the  law  uni- 
form, it  could  not  be  departed  from  by  subsequent  legislation. 

In  this  case  the  appellee  having  its  charter  and  being  entitled 
to  erect  its  gates  and' charge  toll,  there  was  no  reason  for  going 
into  a  court  of  equity,  or  any  right  to  an  injunction 

Judgment  affirmed. 
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ROHMEISER  v.  TONEY,  JUDGE. 
(Filed  May  22,  1894— Not  to  be   reported.) 

EDforoemeDt  of  judgment— Writ  of  inaDdflmiia— The  lower  court  harlnir 

-  suspeDded  the  euforoement  of  a  judgment  affirmed  by  this  court  because  or 

the  Institution,  after  return  of  the  case,  of  another  suit  against  the  parties 

affecting  their  interest  in  the  matter  in  controversy,  this  court,  heing  satis- 

^ed  that  the  lower  court  suspended  enforcemnt  in  good  faith  and  in  order 

•  that  justice  might  be  more  certainly  and   properly  done,  will   not  issue  a. 

writ  of  mandamus  requiring  an  immediate  enforcement  of  the  judgment, 

and,  without  first  passing  upon  the  merits  of  the  action  instituted,  can  not 

say  that  the  lower  court  erred  in  making  the  order  of  suspension. 

A.  E.  Willson,  W.  W.  Thum  and  O'Neal,  Phelps,  Pryor  &  Sellig- 
man  for  plaintiff. 

Lane  and  Burnett  for  defendant. 

On  motion  for  writ  of  mandamus. 

Opinion  of  the  court  by  Judge  Lewis. 

Elizabeth  Rohmeiser,  owning  and  residing  on  the  lot  fronting 
Thirteenth  a  street  in  the  city  of  Louisville  and  extending  back  ta 
an  alley  twenty  feet  wide,  brought  an  action  against  Pat  Ban- 
non,  obtaining  an  injunction  restraining  him  from  obstructing 
the  alley,  which  he  was  proceeding  to  do  by  erecting  thereon  a- 
building,  and  upon  final  hearing  judgment  was  rendered  perpet- 
uating the  injunction  and  for  removal  of  the  building  from  the 
alley. 

That  judgment  was,  March  22,  1890,  affirmed  by  this  court. 

Upon  return  of  the  case,  the  lower  court,  after  hearing  supple- 
mental pleadings  and  motions,  rendered  judgment  for  a  fine 
against  defendant  Bannon,  unless  he,  within  Ave  days  there- 
after, paid  into  court  fur  use  and  benefit  of  plaintiff,  which  she 
might  withdraw  in  full  satisfaction  of  her  right  to  have  said 
obstruction  removed.  But  plaintiff  refused  to  accept  said  sum, 
though  paid  into  court  for  her  by  defendant,  and  appealed  from 
that  judgment,  which  was  reversed  by  this  court,  leaving,  as 
stated  in  the  opinion,  nothing  to  be  done  save  enforcement  of 
the  judgment  of  1888,  affirmed  by  this  court  in  1890. 

But  after  return  of  the  case  the  second  time  an  action  was  in- 
stituted by  the  city  of  Louisville  against  both  parties  to  this 
case,  and  other  owners  of  lots  fronting  Thirteenth  street  and 
extending  back  to  said  alley,  to  close  and  discontinue  a  forty- 
foot  alley  at  right  angles  to  the  twenty-foot  alley,  and  which 
would  render  that  part  of  the  latter  alley  in  controversy  of  no  use 
to  the  plaintiff,  Hohmeiser.  Said  action  was  brought  by  the  city 
of  Louisville  in  pursuance  of  an  ordinance  of  the  city  council 
directing  the  alley  closed  upon  payment  of  due  compensation  to 
owners  of  lots  affected  thereby. 

The  lower  court,  upon  having  the  institution  and  pendency  of 
that  action  pleaded  and  brought  to  its  attention  by  defendant 
Bannon,  decided  to  suspend  enforcement  of  the  judgment  in  tliia 
action  in  order  to  await  determination  of  it.  And  we  are  now  to 
pass  upon  motion  of  plaintiff  for  writ  of  mandamus  peremptorily 
requiring  the  judge  of  the  law  and  equity  court,  where  this  ac- 
tion is  now  pending,  to  immediately  enforce  the  judgment  here- 
tofore  rendered  and  affirmed  by  this  court. 

We  are  satisfied  the  judge  of  the  lower  court  suspended  enforce- 
ment of  the  judgment  in  this  case  in  good  faith  and  in  order  that 
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Justice  might  be  more  certainly  and  properly  done,  and  are   not 

? prepared,  without  first  passing:  upon  the  merits  of  the  act  on 
nstituted  by  the  city  of  Louisville,  to  say  the  court  erred  in 
making  such  order  of  suspension;  nor  can  any  other  injury  result 
to  the  plaintiff  from  the  order  of  suspension  than  may  result 
irom  delay,  which  we  are  satisfied  will  not  be  material;  for  we 
assume  that,  upon  determination  of  the  case  referred  to,  the 
:mandate  of  this  court  will,  if  then  proper,  be  enforced. 
The  writ  of  mandamus  is  denied. 


WILSON,  Ac.  V.  CREEKMORE,   Ac. 

(Filed  September  20,  1894— Not  to  be  reported.) 

OpeDlDg  a  road  through  an  orchard— That  seotion  of  the  General  Statutes 
^bich  prohibits  the  openiDK  of  a  road  through  "any  orobard"  contemplates 
ground  speoially  set  apart  and  used  by  owner  for  an  orchard,  and  not  an  old 
bramble  field  which  had  once  been  an  orchard,  but  at  prest^nt  contains  only 
•a  few  broken  and  decayed  trees  that  the  owner  does  not  cuHiTate,  protect  or 
apparently  care  for. 

Hill  &  Denham  for  appellants. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  controversy  in  this  case  arose  upon  application  by  ap- 
pellants for  change  of  a  public  road  which  was  by  the  county 
•court  finally  adjudged  to  be  made.  But  upon  appeal  that  judg- 
ment was  reversed  by  the  circuit  court. 

Necessity  for  the  proposed  change  is  made  to  fully  appear;  and 
no  oniisison  of  any  preliminary  steps  nor  error  in  proceedings 
required  by  the  statute  in  such  cases  appear  upon  the  record  or 
have  been 'suggested.  And  the  only  ground  upon  which  the  cir- 
cuit court  bases  its  judgment  reversing  order  of  the  county  court 
is  that  the  way  viewed  and  fixed  is  through  an  orchard  upon  the 
land  of  the  heirs  of  J.  W.  Davis. 

Section  ISK  article  1,  chapter  94,  General  Statutes,  in  terms  pro- 
Tides  that  **no  road  shall  be  ordered  to  be  opened  through  any 
lot  of  land  in  any  town,  or  through  any  orchard  or  burying 
ground  or  buildings,  or  any  yard,  without  the  consent  of'  the 
owner."  And  it  seems  to  us,  although  argued  otlierwise  by  coun- 
sel, that  provision  was  intended  to  apply  as  well  to  change  of  an 
existing  road  as  to  opening  a  new  road.  But  the  statute  was 
made  to  prevent  the  establishment  of  a  public  road  on  ground 
specially  set  apart  and  used  by  the  owner  for  an  orchard;  not  to 
an  old  briar  or  bramble  field  upon  which  there  may  be  a  few  old 
broken  or  decayed  fruit  trees  that  the  owner  does  not  cultivate, 
protect  or  apparently  care  for.  The  pretended  orchard  in  this 
case  is  described  by  a  witness  as  an  old  field  in  which,  forty 
years  ago,  there  was  an  orchard,  but  nearly  all  the  trees  are 
dead  now,  not  more  than  six  or  eight  living,  none  of  which  bear 
any  fruit.  The  record  does  show  some  young  apple  trees  had 
been  recenlty  planted,  but  it  was  done  after  the  application  for 
change  of  the  road  was  made,  and,  it  is  not  difficult  to  conclude, 
for  the  purpose  of  preventing  the  change. 

In  our  opinion  the  evidence  does  not  show  the  road  has  been 
located  through  an  orchard,  in  meaning  of  the  statute,  and  the 
Judgment  of  the  circuit  court  is  reversed  and  cause  remanded, 
with  direcitons  to  affirm  the  judgment  of  the  county  court. 
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NEWPORT  NEWS   &   MISSISSIPPI   VALLEY    CO.    r. 

WILSON,  &c. 

(Filed  October  8,  1894.) 

1.  Draining  land  Into  water  course— Injury  to  lower  proprietor— One  msy 
lawfully  drain  his  land  into  a  natural  water  course,  even  if  by  so  doing  a 
lower  proprietor  is  injured  by  the  increased  flow. 

2.  Same— In  this  action  against  a  railroad  company  to  recover  damages  for 
injury  to  plaintiff's  land  alleged  to  have  been  caused  by  the  acts  of  defend- 
ant in  ditching  and  throwing  debris,  rock  and  other  obstruction,  in  the 
channel  of  a  creek,  thus  changing  its  course  and  causing  it  to  run  through 
and  overflow  and  cut  a  channel  upon  plaintiff's  land,  the  court  properly 
save  an  instruction  authorizing  a  verdict  for  plaintiff  if  these  oombined 
influences  caused  the  injury. 

S  The  opinions  of  witnesses,  based  upon  their  knowledge  of  the  stream 
and  the  volume  and  force  of  the  water  in  times  of  heavy  rains,  at  the  place 
in  question,  was  competent.  It  is  not  necessary  for  a  witness  to  be  an  expert 
to  enable  him  tu  give  his  opinion  as  to  a  matter  depending  upon  special 
knowledge,  when  he  states  the  facts  on  which  he  bases  his  opinion.  It  is 
otherwise  as  to  matters  concerning  which  the  jury  can  themselves  form 
opinions,  in  which  cases  witnesses  can  not  state  opinions  which  do  not 
themselves  involve  the  facts  from  which  they  are  drawn. 

4.  Same— The  same  rule  required   that  the  defendant  should   have  been 
allowed  to  prove,  as  it  offered  to  do,  that  trees,  brush,  etc.,  had  been  allowed 
to  accumulate  in  the  old  channel  of  the  creek  below  the  washed  place  or 
new  channel  on  plaintiff's  land,  and  that  this  was  the  cause  of  the  damage- 
complained  of. 

P.  H.  Darby  and  H.  P.  Taj'lor  for  appellant. 
E.  D.  Walker  for  appelleen. 
Appeal  from  Ohio  Circuit  Court 
Opinion  of  the  court  by  Judge  Barbour. 

It  seems  to  be  the  settled  rule  in  this  country  that  the  owner  of 
lands  drained  by  a  water  course  may  change  and  control  the 
natural  flow  of  the  surface  water  thereon,  and  by  ditches  or 
otherwise  accelerate  the  flow  or  increase  the  volume  of  water 
which  reaches  the  stream;  and  if  he  does  this  in  a  reasonable  use- 
of  his  own  promises,  he  exercises  only  a  legal  right,  and  incurs 
no  liability  to  a  lower  proprietor.  (McCormack  v.  Horan,  81  N. 
Y.,  86;  37  Am.  Rep.,  479.) 

Or,  as  expressed  by  Mr.  Law  son,  one  may  lawfully  drain  his. 
land  into  a  natural  water  course  even  though  by  so  doing  a 
lower  proprietor  is  injured  by  the  increased  flow.  (6  Lawson^a^ 
Rights  and  Remedies,  section  2942.) 

If  the  injuries  of  which  the  appellees  complain  grew  out  of  the 
ditch  which  the  appellant  dug  for  the  purpose  of  draining  the  sur- 
face water  from  its  roadbed,  there  would  be  more  force  in  the  con- 
tention that  they  have  manifested  no  right  of  recovery;  but  they 
do  not  base  their  complaint  upon  this  ground  alone;  they  charge 
in  their  petition  that  appellant,  by  ditching  and  by  throwing- 
debris,  rock  and  other  obstructions  in  the  channel  of  Horse 
Branch   creek   at  its  bridge   across   said   creek    adjoining   tbeir 
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lands,  obang;ed  the   oourso   of  the   creek  and   caused   it   to    run 

through  and  overflow  and  out  a  channel  upon  their  land.     There 

was  evidence  tending  to   support  these  allegations,  and    tiie  first 

instruction  which  authorized  a  verdict  for  the  plaintiffs,  if  these 

combined  influences  caused  the  iiijury,  was  correct.  *  Instruction 
**A,"  asked  for  by  the  defendant,  was  rightly  refused;  it  would 
have  been  proper  if  the  cninplaint  had  been  confined  to  the 
digging  of  the  ditch;  but  under  the  issue  it  was  not  proper,  as  it 
required  the  jury  to  find  for  the  defendant,  although  th^y  might 
believe  that  the  rock  and  debris  placed  by  the  defendant  in  the 
channel  of  the  creek  contributed  to  the  injury.  Instruction  No. 
6,  giv»n  by  the  court,  was,  in  our  view  of  the  law,  erroneous,  and 
should  not  have  been  given. 

The  opinions  of  witnesses,  based  upon  their  knowledge  of  the 
stream  and  the  volume  and  force  of  the  water  in  time  of  heavy 
rains,  at  the  place  in  question,  was  competent.  It  is  not  neces- 
sary for  a  witness  to  be  an  expert  to  enable  him  to  give  his  opin- 
ion'^as  to  a  matter  depending  upon  special  knowledge,  when  he 
states  the  facts  on  which  he  bases  his  opinion.  It  is  otherwise 
as  to  matters  concerning  which  the  jury  can  themselves  form 
opinions,  in  which  cases  witnesses  can  not  state  opinions  which 
do  not  themselves  involve  the  facts  from  which  they  are  drawn. 
(Wharton  on  Evidence,  section  613;  Greonleaf  on  Pividence,  sec- 
tion 440. ) 

The  same  rule  required  that  the  defendant  should  have  been 
allowed  to  prove,  as  it  offered  to  do,  that  trees,  brusli,  etc.,  had 
been  allowed  to  accumulate  in  tho  old  channel  of  the  creek  below 
the  washed  place  or  new  channel  on  plaintiff's  land,  and  that 
this  was  the  cause  of  the  damage  complained  of,  or  at  least  con- 
tributed to  it. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  further 
proceed  in»;s. 


WARREN  CIRCUIT  COURT. 


KNOWLES,  EX  PARTE-PETITION  FOR  HABEAS  CORPUS. 

1.  To  authorize  the  extradition  of  one  charged  with  n  crime  his  corporeal 
premoce  in  the  deiiiAndlng  State  Ht  the  time  of  the  commission  of  the  offense, 
or  after  its  commission,  must  be  shown. 

2.  Same— Case— The  petitioner,  a  resident  of  Warren  county,  Ky.,  havinf^ 
be«o  iudicted  in  Alabama  for  receivin^ic  from  parties  in  the  latter  State  a 
certain  sum  of  money  "as  a  rebate,  return  commif^sion.  discount,  drawbfick, 
(clft  or  gratuity,"  requisition  was  issued  by  the  governor  of  Alabama  upon 
the  governor  of  Kentucky  for  the  extradition  of  said  petitioner.  The  gover- 
nor of  Kentucky  thereupon  issued  his  warrant  for  the  arrest  of  said  peti- 
tioner, which  came  into  the  hands  of  the  sheriff  of  Warren  county,  who,  by 
virtue  thereof,  made  the  arrest.  The  petitioner  filed  with  the  judge  of  the 
Eighth  Judicial  Distirot  of  Kentucky  a  petition  for  a  writ  of  habeas  corpus. 
wbiob  wae  issued  and  executed  upon  the  sheriff.  Held— That,  although  the 
person  demanded  was  substantially  charged  with  a  crime  against  the  laws 
of  tbe  demanding  State  by  an  indictment  certified  as  authentic  by  the  gov- 
ernor of  that  State,  upon  the  introdbction  of  evidence  it  was  shown  that 
She  petitioner  was  not  within  the  bounds  of  that  State  at  the  time  he  received 
tbe  money,  nor  had  he  been  within  the  State  since  that  time,  and,  therefore, 
be  was  not  a  fugitive  from  justice,  and,  consequently,  not  subject  to  tbe 
ei  tradition. 
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S.  Same^Prooeedinfcs  Id  >^abeag  oorpas— The  prooeedin^s  in  habeas  oorpuc 
•  are  not  limited   to  a  determination   of  the  suffloienoy  of   the  eztraditioD 
papers  and  the  identification  of  the  prisoner,  but  may  deterinirie  the  qaes- 
\  tion  whether  the  person  demanded  is  a  fuRitive  from  justice. 

McQuown  &  Bodes  and  D.  W.  Wriglit  for  petitioner. 

V  Mitchell  &  DuBose  and Faulkner  for  State  of  Alabama. 

Opinion  of  the  court  by  Judge  Settle,  Eighth  Judicial  District. 

On  September  18,  1894,  the  grand  jury  of  Jefferson  county, 
State  of  Alabama,  returned  in  the  criminal  court  of  said  county 
an  indictment  against  the  petitioner  herein.  R.  S.  Knowles,  then 
and  now  a  resident  of  Warren  county,  Ky.,  said  indicfment 
being  in  words  and  figures  as  follows,  viz: 

*-THE  STATE  OF  ALABAMA.       )  The  Criminal  Court  of  Jeffer- 

,*  son    County,    September 

"JEFFERSON  COUNTY.    \  Term,  1894. 

**The  grand  jury  of  said  county  charge  that  before  the  finding  of 
this  Indictment  R.  S.  Knowles,  whose  Christian  name  is  to  the 
grand  jury  otherwise  unknown,  who  was  at  the  time  of  the 
commission  of  the  offense  lierein  charged  an  agent  of  the  L.  & 
N.  R.  R.  Co.,  a  railroad  corpoiation.  and  who  was  then  and 
there  by  it  authori>;ed  or  empowered  to  buy  lumber  for  such  cor- 
poration, did  take  or  receive  from  James  I).  Hand,  Wm.  T.  Hand 
and  David  M.  Hand,  as  executors  of  L.  J.  Hand,  deceased,  doing 

business  as  the  Jemison  Lumber  Co.  under  the  power  contained 
in  the  will  of  said  L.  J.  Hand,  deceased,  who  were  then  and 
there  the  sellers  of  such  lumber,  the  sum  of  $129.12  as  a  rebate, 
return  commission,  discount,  drawback,  gift  or  gratuity,  against 
the  peace  and  dignity  of  the  State  of  Alabama. 

*'JAS.  H.  LITTLE,  Solicitor." 

On  the  day  of  the  return  of  said  indictment  the  affidavit  of  L.  C. 
Bradley,  assistant  solicitor,  was  filed  in  the  said  criminal  court, 
containing  tlie  application  for  the  extradition  of  said  Knowles 
and  tiie  grounds  tlierefor,  and  on  the  day  following  the  governor 
•of  Alabama  issued  in  due  form  his  requisition,  addressed  to  the 
governor  of  Kentucky,  for  the  appreliension  of  said  Knowles  and 
his  removal  to  Jefferson  county,  Alabama,  for  trial  upon  the 
charge  contained  in  said  indictment  and  naming  one  C.  W.  Wil- 
liams as  tlie  agent  of  Alal)ama  to  receive  and  convey  him  to  that 
State.  Upon  receiving  tlie  requisition  aforesaid,  with  copies  of 
the  said  affidavit  and  indictment,  the  governor  of  Kentucky 
issued  his  warrant  for  the  arrest  of  said  Knowies,  which  came  to 
tiie  hands  of  W.  S.  Ragland,  sheriff  of  Warren  county,  who,  by 
virtue  thereof,  arrested  said  Knowles,  and,  as  directed  by  said 
warrant,  brought  him  before  the  judge  of  the  Eighth  Judicial 
District  of  Kentucky,  at  Bowling  Green,  for  identification. 

Before  the  hearing  of  the  matters  arising  on  said  warrant  of 
arrest,  said  Knowles  filed  with  the  said  judge  his  petition  for 
the  writ  of  habeas  corpus,  which  was  issued  and  executed  upoD 
said  sheriff,  who,  in  obedience  thereto,  produced  the  said  peti- 
tioner, Knowles,  before  the  said  judge  and  made  his  return  to 
said  writ,  which  return  attempts  to  justify  the  arrest  and  deten- 
tion of  the  petitioner  upon  the  grounds  furnished  by  the  warrant 
•of  the  governor  of  Kentucky,  the  requisition  of  the  governor  of 
Alabama,  the   affidavit   therefor   and   the   indictment,  copies   of 
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these  last,  properly  authenticated,  were,  made  a  part  of  the  re- 
turn, as  was  the  warrant  of  the  governor  of  Kentucky. 

The  petitioner  filed  response  and  exceptions  to  the  sherifT^s 
return,  and  the  latter  filed  demurrer  to  the  response,  thus  pre- 
Bentlng  in  due  form  the  questions  Involved  in  this  hearing. 

The  petition  for  the  writ,  as  well  as  the  response  to  the  return, 
attacks  the  legality  and  sufilcieucy  of  the  warrant  of  the  gover- 
nor of  Kentucky;  denies  that  the  requisition  and  accompanying 
papers  present  any  legal  evidence  that  the  petitioner  is  legally 
-charged  with  a  crime  committed  in  Alahama,  or  that  he  is  a 
fugitive  from  justice;  but,  on  the  contrary,  avers  that  he  was  not 

within  the  State  of  Alabama  at  the  time  of  the  alleged  commis- 
sion of  the  ofifense  charged,  and  that  he  has  not  been  within  the 
bounds  of  said  State  f^ince  the  commission  of  the  said  ofifense,  and 
did  not  at  any  time  flee  therefrom. 

It  is  to  be  regretted  that  theie  is  no  right  of  appeal  in  habeas 
corpus  cases  in  Kentucky,  as  by  reason  thereof  we  are  left  with- 
out positive  authority  from  our  Court  of  Appeals  upon  questions 
arising  in  such  cases,  and  must,  therefore,  be  guided  in  tlje  main 
by  the  decisions  of  courts  of  last  resort  other  than  our  own, 
"Wliich,  upon  investigation,  will  be  found  to  be,  in  many  respects. 
Inharmonious  and  conflicting. 

Of  all  the  cases  of  this  nature  that  have  been  passed  upon  by 
the  courts  of  our  State  but  two  have  found  their  way  into  any 
law  book  or  journal,  vix. :  The  Taj'lor  case,  tried  beiore  Judge 
Oeo.  C.  Drane,  at  tiiat  time  judge  of  the  Eleventh  Judicial  Dis- 
trict, and  the  Arnold  case,  tried  before  the  late  Judge  Stites, 
then  judge  of  the  Jefferson  Court  of  Common  Pleas,  but  who  had 
previously  served  at  least  one  term  as  judge  of  the  Kentucky 
Court  of  Appeals  and  one  term  as  circuit  judge  of  the  Hopkins- 
ville  district.  Judges  Drane  and  Stites  both  ranked  deservedly 
high  with  the  bench  and  bar  of  Kentucky,  and  it  will  be  neces- 
sary later  on  in  this  opinion,  to  see  to  what  extent  their  views 
are' applicable  to  this  case. 

For  convenience  the  two  important  questions  in  this  case  may 
be  stated  as  in  the  case  of  Roberts  v.  Reiley,  116  U.  S.  Supreme 
Court  Reps.,  549: 

1st.  **I8  the  person  demanded  substantially  charged  with  a 
crime  against  the  laws  of  the  State  from  whose  justice  he  Is  al- 
leged to  have  fled  by  an  indictment  or  affidavit  certified  as  au- 
thentic by  the  governor  of  the  State  making  the  demand? 

2d.  '*Is  the  person  demanded  a  fugitive  from  justice  of  the 
State,  the  executive  authority  of  which  makes  the  demand?'' 

**The  first  of  these  prerequisites,  say  the  court  in  the  case 
supra  (opinion  by  Justice  Matthews),  is  a  question  of  law,  and  is 
always  open  upon  the  face  of  the  paper  to  judicial  inquiry  on  an 
application  for  a  discharge  under  a  writ  of  habeas  corpus. 

**The  second  is  a  question  of  fact  which  tlie  governor  of  the 
8tate,  upon  whom  the  demand  is  made,  must  decide  upon  such 
evidence  as  he  may  deem  satisfactory.  How  far  his  decision 
may  be  reviewed  judicially  in  proceedings  in  habeas  corpus,  or 
whether  it  is  not  conclusive,  are  questions  not  settled  by  harmo- 
nious judicial  decisions,  nor  by  any  authoritative  judgment  of 
t^is  court.'' 

As  to  the  first  of  these  questions  it  is  claimed  by  counsel  for  pe- 
titioner that  upon  the  face  of  the  requisition  and  accompanying 
papers  the  petitioner  is  not  charged  with  the  commission  of  a 
crime  In  the  State  of  Alabama,  and  in  proof  of  that  it  is  urged  that 
the  indictment  does  not   lay  the  venue  of    the   alleged   crime   In 
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that  State,  and  upon   this  point  the  opinion  of   Judge   Stites,  in 
the  Arnold  case,  is  confidently  relied  on. 

The  opinion  of  Judge  Stites  does  not,  in  the  particular  claimed^ 
fit  this  case,  for  in  the  case  of  Arnold  the  warrant  of  the  gover- 
nor of  Kentucky  was  the  only  authority  shown  for  the  arrest,  and 
it  was  insufficient,  as  it  did  not  state  that  Arnold  stood  charged 
in  California,  by  indictment  or  otherwise,  with  the  comniission 
of  crime  therein,  nor  did  it  state  that  a  demand  had  been  made 
for  Arnold's  delivery  by  the  chief  executive  of  the  State  of  Cali- 
fornia, and  these  defects  thus  appearing  on  the  face  of  the  war- 
rant of  the  governor  of  Kentucky,  and  not  being  cured  by  proof* 
the  prisoner  was  discharged.  (Arnold  on  Habeas  Corpus,  1  Ky* 
Law  Journal,  512. ) 

The  Code  of  Alabama,  read  in  evidence,  section  4899,  precrlbes 
the  form  of  indictment  in  that  State.  Section  4373  provides  that  the 
time  of  committing  the  offense  need  not  be  stated.  Section  4874 
provides  that  *'it  is  not  necessary  to  allege  where  the  offense  was 
committed,  but  it  must  be  proved  on  the  trial  to  have  been  com- 
mitted within  the  jurisdiction  of  the  county  in  which  the  indict- 
ment is  preferred." 

Thus  it  will  be  seen  that  though  the  indictment  in  this  case* 
tested  by  the  laws  of  Kentucky,  would  be  fatally  defective,  yet 
under  the  laws  of  Alabama  it  is  good  and  sufficient,  and.  there- 
fore, it  does  not  contradict  the  recitals  in  the  requisition  of  the 
governor  of  Alabama,  the  affidavit  therefor,  or  the  warrant  of 
the  governor  of  Kentucky,  wherein  the  petitioner  is  charged 
with  the  comniission  of  a  crime  in  the  State  of  Alabama,  and  the 
authorities  support  the  view  that  if,  by  the  laws  of  tiie  demand- 
ing State,  the  indictment  is  good,  it  must  be  so  regarded  by  the 
executive  and  courts  of  the  State  upon  which  the  demand  is 
made.  (Const.  U.  S.,  article  4,  section  2;  Act  of  Congress,  1793^ 
116  U.  S.,  549;  2  Moore  on  Extradition,  sections  3,  558,  559,  660,. 
649,  550.) 

I  am  of  the  opinion,  therefore,  that  the  papers  exhibited  with 
the  sheriff's  return,  and  by  virtue  of  which  the  petitioner  is  held 
in  his  custody,  are  properly  aiithenticHtod,  and  that  they  show 
that  he  is  substantially  charged  with  a  crime  against  thelaws  of 
Alabama,  viz.,  the  crime  defined  and  denounced  by  section  3826 
of  the  Code  of  said  State, 

We  now  come  to  the  consideration  of  the  remaining  or  second 
question  in  this'case,  viz.:  Is  the  petitioner  a  fugitive  from  the 
justice  of  the  State  whose  chief  executive  is  demanding  hia 
return? 

As  said  by  Justice  Matthews,  in  Roberts  v.  Reiley,  supra,  in 
discussing  this  point,  **how  far  his  (the  governor's)  decision  may 
be  reviewed  judicially  in  proceeding  in  habeas  corpus,  or  whether 
it  is  not  conclusive,  are  questions  nut  settled  by  harmonious  ju- 
dicial decisions,  nor  by  any  authoritative  judgment  of  this  court.'* 

Though  it  seemed  unnecessary  in  Roberts  v.  Reiley  to  decide 
whether  the  recital  in  the  warrant  of  the  governor  of  Uie  State  of 
asylum  that  the  person  demanded  was  a  fugitive  from  justice, 
could  lie  questioned,  the  learned  judge  practically  admits  that 
it  can  bo,  questioned  in  saying,  further  on  in  the  opinion,  "it  ia 
conceded  that  the  determination  of  the  fact  (i.  e.,  that  the  per- 
son demanded  is  a  fugitive  from  justice)  by  the  executive  of  the- 
State  in  issuing  his  warrant  of  arrest  upon  a  demand  made  on 
that  ground,  whether  the  writ  contains  an  express  finding  ta 
that  effect  or  not,  must  be  regarded  as  sufficient  to  justify  the 
removal  until  the  presumption  in  its  favor  is  overthrown  by  con- 
trary proof." 

The  Constitution  of  the  United  States,  article  4,  section  2v 
clause  2,  pjovides  "that  a  person  charged  in  any  State  with  trea- 
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son,  felony  or  other  crime,  who  shall  flee  from  justice  and  be- 
found  in  another  State,  shall,  on  demand  of  the  executive  author 
ity  of  the  State  from  which  he  fled,  b«  delivered  up  to  be  remov- 
ed to  State  having  jurisdiction  of  the  crime.'* 

As  this  provision  of  the  Constitution  is  not  in  its  nature  self- 
executing.  Congress,  by  the  act  of  793,  intended  to  and  did 
provide  the  regulations  necessary  to  carry  this  compact  into  ex^ 
eoution,  in  order  that  all  the  States  might  observe  a  uniform 
rule  in  the  matter  of  the  extradition  of  criminals.  Obviously 
the  extradition  clause  of  the  Federal  Constitution  does  not  refer 
to  all  criminals,  but  only  to  a  special  class,  viz.,  those  charged 
with  crime  who  shall  flee  from  justice  and  be  found  in  another 
State.  This  view  is  adopted  by  all  the  authorities,  though,  in 
considering  what  must  be  the  exact  nature  of  the  flight  on  the 
part  of  the  criminal,  the  authorities  differ. 

In  ex  parte  Mohr  the  Sureme  Court  of  Alabama  (78  Ala.,  503), 
in  referring  to  the  act  of  Congress,  1793,  says:  **It  is  an  import- 
ant feature  of  the  law,  throwing  some  light  on  its  proper  con- 
struction, that  while  it  expressly  prescribes  the  mocle  by  which 
evidence  of  the  crime  charged  shall  be  authenticated,  it  nowhere 
prescribes  how  the  fact  that  the  criminal  is  a  fugitive  from  jus- 
tice shall  be  established.''  *  »  ♦  **The  better  view  seems  to  be 
that  one  of  the  purposes  of  permitting  express  congressional  legis- 
lation on  this  point  was  to  refer  the  matter  to  executive  determ- 
inatin,  subject  to  review  by  habeas  crpus  in  the  courts  In  all  the 
States.'' 

Hence,  in  this  case  it  was  held  that  Mohr,  who  had  been  ar- 
rested on  a  warrant  of  the  governor  of  Alabama  upon  a  requisi- 
tion of  the  governor  of  Pennsylvania,  accompanied  with  a  duly 
authenticated  indictment  charging  the  crime  of  obtaining  goods 
by  false  j)  re  tenses,  was  properly  p^irmitted  in  the  liabeas  corpus 
proceeding  instituted  by  him  to  prove  that  he  was  not  in  the  State 
of  Pennsylvania  at  the  time  of  the  commission  of  the  alleged 
crime  nor  since  its  commission,  and  that  the  goods  were  obtained 
by  purchase  from  an  agent  of  the  prosecutor  in  New  York,  to 
whom,  if  any,  the  false  representations  had  been  made. 

The  latest  and  best  considered  cases,  such  as  Wilcox  v.  Nolze, 
S4  Ohio,  520;  Hartman  v.  Aveline.  63  Ind.,  344;  James  v.  Lenard 
60  Iowa,  105;  Hibben  v.  State,  43  Texas,  197,  besides  many  other 
and  older  cases,  all  seem  to  sustain  the  rule  in  Mohr's  case. 

In  this  connection  the  Taylor  case,  decided  by  Circuit  Judge 
Drane,  of  our  own  State,  may  be  considered.  In  1879  the  grand 
jury  of  Cook  county,  Illinois,  Itulicted  E.  H.  Taylor,  a  wholesale 
liquor  dealer  of  Frankfort,  Ky.,  for  obtaining  money  by  false 
pretenses.  The  party  procuring  the  indictment  filed  with  the 
governor  of  Illinois  an  affidavit,  making  a  certified  copv  of  the 
indictment  a  part  of  the  affidavit,  stating  in  substance  that  Tay- 
lor was  a  fugitive  from  the  justice  of  Illinois,  and  was  then  in 
the  Satte  of  Kentucry.  The  governor  of  Illinois  thereupon  issued 
his  requisition  upon  the  governor  of  Kentucky  for  the  extradition 
of  Talyor,  and  the  governor  of  Kentucky  issued  his  warrant  for 
the  arrest  of  said  Taylor,  and  for  his  deliver^'  to  the  agent  of  the 
State  of  Illinois,  to  be  carried  to  that  State  to  answer  said  Indict- 
ment. 

After  his  arrest  Taylor  procured  a  writ  of  habeas  corpus  from 
Jud^e  Drane,  and,  upon  the  trial  of  the  writ  before  said  judge, 
Taylor  appeared  to  prove,  and  was  permlted  to  prove,  that  he 
was  a  resident  and  citizen  of  Kentucky,  and  that  he  had  not 
been  personally  in  the  State  of  Illinois  at  the  time  of  the  com- 
mission of  the  alleged  offense,  and  that  the  offense,  if  committed 
at  all,  was  committed  by  statements  in  letters  written  by  Tayioi> 
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in  Frankfort,  Ky.,  and  there  mailed  to  the  parties  aggrieved  in 

Chicago.     Upon  this  proof  Taj^lor  was  discharged. 

If  Taylor's  case  is  to  be  regarded  as  authority,  it  will  readily 

be  seen    that  the    facts  thereof,  which    were   considered   by   the 

judge  sufficient  to  justify  Taylor's  release,  do   not   present  such 

strong  grounds  for  the  interposition  of  the  writ  of  habeas  corpus 

as  do  the  facts  of  this  case,  for  the  petitioner,  Knowles,  not  only 

proves  that  he  was  not  in  Alabama  at  the  time  of  the  commis- 
sion of  the  alleged  crime,  but  he,  in  addition,  proves  that  he 
has  not  been  in  that  State  since  its  commission,  thereby  bring- 
ing his  case  clearly  within  the  rule  in  Mohr's  case,  and  other 
cases  aobve  cited. 

But  what  is  the  meaning  of  the  term  or  expression  **a  fugitive 
form  justice?"  The  authorities  indicate  that  there  is  a  difference 
of  opinion  as  to  what  must  be  the  exact  nature  of  this  flight  on 
the  part  of  the  criminal.  Thus  in  Roberts  v.  Reily  it  is  said: 
**To  be  a  fugitive  from  justice,  in  the  sense  of  the  act  of  Con- 
gress regulating  the  subject  under  consideration,  it  is  not  neces- 
sary that  the  party  charged  should  have  left  the  State  in  wihch 
the' crime  is  alleged  to  have  been  committed  after  an  indictment 
found,  or  for  the  purpose  of  avoiding  a  prosecution  anticipated 
or  begun,  but  simply  that  havingf  within  a  State  committed  that 
which  by  its  laws  constitutes  a  crime,  when  he  is  sought  to  be 
subjected  to  its  criminal  process  to  answer  for  his  offense,  he 
has  left  its  jurisdiction  and    is  found  in  the  territory  of  another." 

In  Cooley's  Constitutional  Limitations  (oth  ed.,  17tli  note),  it 
is  said:  "The  offense  must  have  been  actualy  committed  within 
the  State  making  the  demand,  and  the  accused  must  have  fled 
tlierefrom." 

Another  law  writer  says:  "That  any  person  is  a  fugitive  with- 
in the  purview  of  the  Constitution  who  goes  into  a  State,  com- 
mits a  crime  and  returns  home.'' 

Anotlier  text-book  says:  "A  fugitive  in  this  sense  is  one  who 
commits  a  crime  in  a  State  and  withdraws  himself  from  its  juris- 
tiiction." 

It  is  not  necessary,  however,  to  discriminate  here  by  deciding 
whicli  of  the  foregoing  definitions  is  the  correct  one,  nor  to 
adopt  any  one  of  them,  as  all  manifestly  exclude  crimes  that  are 
only  constructively  committed  within  the  jurisdiction  of  thf  de- 
manding state.  In  otlier  words,  to  authorize  the  extradition  of 
one  charged  with  crime,  the  authorities  hold  to  the  doctrine 
tii.at  his  corporeal  presence  in  the  demanding  State  at  the  time 
of  the  commission  of  the  crime,  or  after  its  commission,  must  be 
shown.  (Constitution  U.  S.,  subsection  2,  section  4,  article  4;  3 
Crim.  Law  Mng.,  804,  803,  807.  808,  809;  Ex  parte  Mohr,  73  Ala., 
508;  Wilcox  v.  Nolze.  34  Ohio,  520;  7  Am.  and  Kng.  Ency.,  645, 
646,  647,  651,  651,  652,  656;  2  Moore  on  p:xtradition,  sections  584,  1»39, 
940,  941.  942,  943.) 

The  fact  as  to  whetlier  tlie  accused  committed  the  alleged 
offense  while  actually  corporeally  present  in  the  demanding  State, 
or  that,  after  its  commission,  he  went  into  such  State  and  left  it, 
is,  therefore,  juri-sdictioual. 

It  is  contended  by  counsel  for  the  State  of  Alabama  that  in 
this  proceeding  of  habeas  corpus  the  powers  of  the  judge  are  limi- 
ted to  a  determination  of  the  sufficiency  of  the  extradition  papers 
and  the  identification  of  the  prisoner,  and  it  is  also  insisted  that 
it  was  error  to  allow  the  introduction  of  evidence  by  parol  or 
otherwise,  for  the  purpose  of  showing  the  absence  of  the  pris- 
oner from  the  demanding  State  at  the  time  of  and  since  the  al- 
leged commission  of  the  crime  charged  against  him  because  it  is 
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claimed  the  legislature  of  Kentucky,  in  the  exercise  of  its  sover- 
eign power,  has  by  legislative  enactment  provided  for  the  extra- 
dition of  fugitives  from  the  justice  of  other  States,  and  that  by 
such  enactment  the  only  question  left  to  the  determination  of  the 
courts  is  the  identification  of  the  alleged  fugitive.  The  cases 
cited  in  support  of  this  position  are  overborne  by  tlie  greater 
number  of  opposing  authorities. 

The  power  of  the  States  to  pass  laws' supplementary  to  and  in 
aid  of  tiie  Constitution  and  act  of  Congress  touching  fugitives 
from  justice  can  not  now  be  questioned.  The  Kentucky  Statute 
in  question  is  not  in  conflict  with  the  act  of  Congress,  but  is 
auxiliary  thereto.  It  imposes  upon  the  State  chief  executive  the 
dut3'  of  surrendering  fugitive  criminals  "pursuant  to  the  Consti- 
tution and  laws  of  the  United  States,"  and  as  the  act  of  Congress 
does  not  expressly  declare  that  the  fugitive  shall  be  identi- 
fie4>h©fore  his  surrender  to  the  agent  of  the  demanding  State,  or^ 
prescribe  the  mode  of  his  identification,  the  purpose  of  the  Ken- 
tucky Statute  in  requiring  the  identification  before  some  circuit, 
judge,  whether  demanded  by  the  fugitive  or  not,  was  to  provide 
a  safeguard  the  more  effectually  to  protect  the  citizen  in  the 
right  of  personal  liberty. 

But  we  are  asked  to  convert  this  shield  of  protection,  thus, 
afforded  by  the  laws  of  Kentucky,  into  a  sword  of  destruction  by 
saying  to  the  petitioner  that  the  inquiry  into  his  arrest  can  not 
be  proceeded  with  because  he  does  not  deny  that  he  is  in  fact, 
the  person  for  whom  requisition  has  been  made  by  the  demand- 
ing State. 

The  writ  of   habeas  corpus  is   that  legal  process  which  is   em- 

fdoyed  for  the  summary  vindication  of  the  right  of  personal 
iberty  when  illegally  restrained.  **  Its  power  has  been  exercised 
to  stay  the  encroachment  of  kings;  it  forces  the  secrets  of  every 
prison  to  be  revealed;  the  cause  of  every  commitment  to  be  de- 
clared and  the  person  of  the  accused  to  be  produced,  th«t  he 
may  claim  his  enlargement  or  his  trial  within  a  limited  time;" 
and  now  that  its  aid  has  been  invoked  by  the  petitioner  in  this, 
case,  is  its  power  less  effective  than  in  the  days  of  old?  If  not, 
the  investigation  allowed  was  not  improper,  and  by  that  investi- 
gation the  petitioner  must  stand  or  fall. 

The  only  witness  introduced  was  the  petitioner,  Knowles.  He 
states  upon  oath  that  the  alleged  offense  with  which  he  is 
charged  was  committed  in  Kentucky  in  April,  1894,  at  which 
time  he  received  by  check  through  the  mail  at  Smith's -Grove,,  in  ^ 
said  State,  from  the  Jemison  Lumber  Co..  the  $129.12,  which  it' 
is  charged  in  the  indictment  was  paid  or  given  him  as  a  rebate, 
return  commission,  discount,  gift  or  gratuity  upon  a  sale  of  lum- 
der  made  him  as  agent  of  the  L.  &  N.  R.  R.  Co.  by  said  lumber 
company. 

He  further  states  that  this  is  the  only  sum  of  that  amount  ever 
given  or  paid  him  by  said  lumber  company  in  the  manner  or  for 
the  purpose  charged  in  the  indictment  or  otherwise;  that  it  was 
not  sent  to  or  received  by  him  by  agreement  or  contract  then  or 
previously  made  in  Alabama  or  elsewhere,  but  only  as  a  presenter 
srift,  as  he  supposes;  that  he  did  not  receive  said  sum  within  the 
State  of  Alabama,  and  that  he  has  not  been  within  the  bounds 
of  the  State  of  Alabama  at  any  time  since  said  sum  was  received 
by  him,  and  that  he  had  not  in  fact  been  in  the  State  of  Alaban-a 
since  the  year  1888,  except  that  he  passed  through  said  State  on 
the  cars  in  April  or  May,  1892,  stopping  at  but  one  point,  and 
then  only  long  enough  to  get  his  dinner;  that  his  recollection  of 
the  amount  so  received  by  him,  and  the  date  it  was  received,  had 
been  refreshed  by  an  examination  of  the  papers  of  a  suit  filed 
against  him  in  the  Warren   Circuit  Court  by  the  L.  A  N.  R.    R. 
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<Jo.  for  the  recovery  of  said  $129.12.  and  numerous  other  sums 
which  he  is  charged  with  improperly  receiving  while  acting  as 
agent  of  said  company;  that  the  papers  of  said  suit  contain  a 
schedule  which  he  exhihited,  but  which  was  not  read  in  evi- 
dence, showing  the  various  sums  so  received  by  him  and  the 
dates  thereof. 

If  these  statements  be  true  the  petitioner  could  not  have  actu- 
ally been  within  the  State  of  Alabama  at  the  time  of  the  commis- 
sion of  the  alleged  offense,  nor  has  he  been  within  that  State 
since  its  commission. 

Counsel  for  the  State  of  Alabama  insist  that  inasmuch  as  the 
indictment  does  not  fix  the  time  or  place  of  the  offense  this  testi- 
mony is  incompetent.  If  this  be  correct  the  party  accused, 
though  having  the  right  to  testify,  may  be  at  all  times  excluded 
from  doing  so  by  leaving  out  of  the  indictment  the  date  and 
venue  of  the  offense,  thus  the  very  machinery  of  jusitce  might  be 
made  to  subserve  a  corrupt  purpose  or  be  put  to  a  base  use. 

It  is  but  fair  to  presume  that  the  petitioner's  statements  are 
true,  as  no  effort  was  made  to  contradict  him,  though  witnesses 
for  the  State  of  Alabama  were,  in  the  beginning  of  the  trial, 
sworn  and  put  under  the  rule,  and  the  charge  made  in  argument 
by  opposing  counsel  that  they  were  from  the  State  of  Alabama 
was  not  denied. 

It  is  not  necessary  or  proper  in  this  investigation  to  pass  upon 
the  guilt  or  innocence  or  the  petitioner.  That  can  only  be  done 
upon  trial  before  the  proper  tribunal;  but  in  the  light  of  the  facts 
of  this  case  and  the  law  applicable  thereof,  the  conclusion  is  in- 
evitable that  the  petitioner  is  not  a  fugitive  from  justice,  and  he 
is,  therefore,  ordered  to  be,  and  is  hereby,  discharged. 
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NUCKOLS  V.  KY.  MUTUAL  BENEFIT  SOCIETY,  &c. 

Filed  October  8,  1894.    Appeal  from  Woodford   Circuit  Court.     OpinioD  of 
the  court  by  Presiding  Judge  Brent,  ntfl ruling. 

1.  Benefit  societies— Rights  of  beneflciories— Under  the  charter  of  a  mutual 
benefit  society,  which  declares  that  the  widow  and  children  of  the  members 
are  to  be  the  equal  beneficiaries  of  the  benefit  fund,  the  word  "children" 
includes  grandchildren;  and  a  iiieiiiber  can  not,  by  having  bis  certificate 
issued  designating  one  of  several  children  as  the  sole  beneficiary,  exclude 
bis  other  children. 

2.  Same— Where  such  a  society  was  authorised  by  an  amendment  to  its 
charter  to  issue  certificates  to  a  second  class  of  members  in  which  the 
annual  dues  and  the  amount  to  be  paid  upon  the  death  of  a  member  were 
both  to  be  made  denfiite,  the  certificates  of  the  members  of  the  first  class, 
created  by  the  original  charter,  being  indefinite  in  both  of  these  respects, 
both  amounts  depending  upon  the  number  of  deaths  each  year;  and  the 
members  of  a  second  class,  created  by  the  original  charter,  whose  certicfiates 
were  definite  as  to  the  annual  dues,  were  directed  to  return  them  and  have 
them  made  definite  also  as  to  the  amount  to  be  paid  upon  the  death  of  the 
member,  and  thus  become  members  of  the  second  class  created  by  the 
amendment  to  the  charter,  a  member  who  returned  his  certificate,  and  had 
it  thus  made  definite  as  to  the  amount  to  be  paid  upon  his  \leath,  did  not 
thereby  make  effectual  his  designation  in  the  certificate  of  one  of  his  chil- 
dren ,as  the  sole  beneficiary,  to   the  exclusion   of  other  children,  for  while 
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the  amendment  to  the  charter  authorised  the  members  of  the  second  class 
thereby  created  to  designate  anyone  of  the  charter  beneficiaries  as  the  sole 
beneficiary,  a  member  who  had,  by  his  certificate  issued  under  the  orifcinal 
t)harter,  made  an  ineffectual  designation  of  one  of  his  children  as  sole  ben- 
eficiary, could  not  give  effect  to  such  designation  by  merely  returning  the 
Dertiflcate  for  the  purpose  of  having  it  changed  as  to  amount. 

8.  Same— The  member  having  taken  out  a  certificate  under  which  the 
Dharter  made  his  grandchild  (the  representative  of  a  deceased  child)  a  joint 
beneficiary  with  his  only  living  child,  he  could  not  transfer  his  grandchild's 
Interest  without  his  consent  except  by  will,  that  being  the  only  way  he  was 

authorized  by  the  charter  to  do  so. 

4.  Same— Disposition  of  benefit  fund  by  will — Such  a  benefit  Is  no  part  of 
the  member's  estate,  and  while  he  is  authorlTsed  to  dispose  of  it  by  will,  that 
is  but  a  power  of  appointment,  and  a  rpslduary  clauFe.  disposing  of  tbe 
testator's  "estate"  not  otherwise  disposed  of,  can  not  be  construed  as  the 
exercise  of  such  a  power. 

D.  L.  Thornton  for  appellant;  Ed.  M.  Wallace  for  appellees. 

JAMES  V.  COMMONWEALTH. 

Filed  October  3,  1894.    Appeal   froin    Harrison    Circuit  Court.    Opinion   of 

the  court  by  .fudge  Barbour,  reversing. 

1.  Self-defense— Where  there  is  evidence  tending  to  show  that  the  accused 
acted  in  self  defense,  it  is  tbe  duty  of  the  court  to  give  an  instruction  defin- 
ing the  law  of  self  defense:  it  is  not  sufficient  to  instruct  the  jury  to  find 
against  the  accused  if  he  did  not  act  in  self  defense. 

3.  Working  at  hard  lnl)or  in  lieu  of  imprisonment  for  nonpayment  of  fine 
—Under  the  statute  which  provides  that  if  the  penalty  for  a  misdemeanor  be 
a  fine,  "it  shall  be  in  tbe  discretion  of  the  jury  fixing  tbe  amount  of  the 
fine  to  say  in  its  verdict  whether,  if  the  fine  and  costs  are  not  immediately 
paid  or  replevied,  he  shall  work  at  hard  ]alx)r  in  lieu  of  ini  prison  men  t  for 
nonpayment  of  the  fine."  it  is  not  sufficient  for  the  court  in  instructing  the 
jury  to  tell  them  that  if  they  find  the  defendant  guilty  they  may  in  their 
discretion  say  that  he  shall  work  at  hard  labor  until  the  fine  and  costs  shall 
be  paid,  but  it  is*the  duty  of  the  court  to  instruct  the  jury  as  to  the  nature 

and  meaning  of  the  statute. 

3.  Evidence— Upon  the  trial  of  appellant  for  the  offense  of  shooting  and 
woundinff  in  sudden  heat  and  passion,  there  l)eing  evidence  tending  to  show 
that  when  the  shooting  Wiis  done  the  prosecuting  witness— the  person  who 
was  shot— was  following  the  accused  up  the  road,  the  accused  repeatedly 
telling  him  to  go  back,  it  was  competent  for  the  accused  to  show  that  the 
prosecuting  witness  was  at  the  time  under  the  influence  of  liquor  and  to 
what  extent. 

Blanton  &  Berry  for  appellant;  W.  J.  Hendrick  for  appellee. 

CRAVENS,  &c.  V.  HARDESTY,  &c. 

Filed  October  3,  1894.     Appeal  from  Marion  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Brent,  affirming. 

1.  A  judgment  disuiissing  an  action  without  prejudice  is  not  a  bar  to  a 
subsequent  action  for  the  same  cause. 

2.  Burden  of  proof— As  defendants  voluntarily  assumed  the  burden  of 
proof  they  can  not  now  be  heard  to  comnlain  that  they  were  given  the  burden. 

3.  Fight  of  court  to  withdraw  incompetent  testimony  from  jury  on  its 
own  motion— Although  plaintiff  and  defendant  were  not  competent  wit- 
nesses under  section  (KW  of  the  Civil  Code,  yet,  as  they  testified  without 
objection  or  exception  on  either  side,  the  court  had  no  right  of  its  own 
motion  to  exclude  their  testimony  from  the  jury  upon  the  ground  that  it 
Was  Incompetent;  nor  did  a  demurrer  to  tbe  evidence  raise  tbe  question, 
being  nothing  more  than  a  motion  for  a  peremptory  instruction. 
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4.  Peremptory  InstrQction— Prejudicial  error— As  the  plain  tiffs  were  en. 
titled  to  a  peremptory  instruotioD,  even  considering  all  the  testimony,  the 
defendants  were  not  prejudiced  by  the  action  of  the  court  in  erroneously 
excluding  upon  its  own  motion  testimony  which  had  been  admitted  without 
objection  and  then  giving  the  peremptory  instruction. 

H.  P.  Cooper  for  appellants;  Thompson  &  MoChord  for  appellees. 

COMMONWEALTH  v.  GRAVES. 

Filed  October  8.  1894.    Appeal  from  Crittenden   Circuit  Court.    Opinion 

of  the  court  by  Judge  Yost,  aflSrming. 

Keeping  tippling  house— The  selling  in  any  quantity  of  spirituous  liquors 
without  license  in  a  house,  to  be  drunk  therein  or  on  or  adjacent  to  the 
premises  where  sold,  or  which,  after  the  sale,  were  so  drunk,  constitutes  the 
offense  of  keeping  a  tippling  house. 

In  this  case  the  indictment  for  keeping  a  tippling  house  is  defective  in 
that  it  fails  to  allege  that  the  liquors  were  sold  in  a  house. 

W.  J.  Hendrick  for  appellant.    ' 
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WAGNER  V.  SWIFT'S  IRON  <Sr.  STEEL  WORKS. 
(Filed  May  24,  1894— Not  to  be  reported.} 

1.  Trusts— Fraudulent  inisraanAKement— This  court  will  not  sustain  a 
judgment  againsc  appellant,  wLo,  in  the  performance  of  a  trust,  was  charged 
with  inismanaijcementi  of  the  business  in  furtherance  of  his  own  interests  a& 
a  future  purchaser,  in  view  of  the  fact  that  appellant  published  and  made 
known  to  all  parties  in  interest  his  belief  that  the  business  was  making  a 
handsome  proflt,  which  .was  justified  by  the  books,  and  thereby  gave  a  ten* 
deocy  to  the  increase  of  the  value  of  both  personalty  and  realty. 

2.  Same— Interest  of  trustee— Thou fth,  in  our  opinion,  the  appellant  acted 
in  good  faith  when  it  became  his  purpose  to  purchase  the  property,  he  should 
have  abandoned  the  receivership  and  notified  the  chancellor  that  be  intended 
to  make  the  purchase.  A  trustee  has  no  right  t<3  become  the  purchaser  of 
the  trust  funds,  and  when  bis  management  of  the  trust  propei-ty  is  for  his 
own  interest,  and  with  a  view  of  becoming  the  owner  at  less  than  its  leal 
value,  the  chancellor  should  decline  to  let  him  have  it.  His  bid  should  be 
rejected,  and  an  order  for  his  removal  as  trustee  at  once  made. 

Wm.  Lindsay,  Jacob  Schroeder  and  Nelson  &  Desha  for  appel- 
lant. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  is  an  appeal  by  Adam  Wagner  from  a  judgment  rendered 
against  him  as  receiver  and  general  manager  of  tlie  Swift  Iron  & 
Steel  Work.s.  The  judgment  is  for  near  i90,00(\  based  upon  the 
alleged  fraudulent  mismanagement  of  the  trust  confided  to  him. 
The  record  is  voluminous,  involving  many  questions  that  have 
heretofore  been  settled  by  this  court  in  the  identical  case,  and 
we  have  been  compelled  to  undergo  much  unnecessary  labor  in 
dissecting  the  record  to  ascertain  what,  part  of  it  bears  upon  the 
question  at  issue. 

Counsel  for  the  appellant,  in  a  general  way,  refers  to  fhe  testi- 
mony and  the  exceptions  without  reference  to  the  page  or  vol- 
ume, and  counsel  for  the  appellee  has  not  even  favored  the 
court  with  a  brief.     The  practice  should  be  to  set  aside  the  order 
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of  submission  and  decline  to  investigate  the  record  until  some 
aid  is  g^iven  the  court  in  its  investigation  other  than  the  discus- 
sion of  the  legal  or  equitable  principles  involved.  As  we  have, 
however,  examined  the  record,  so  as  to  arrive  at  what  we  deem 
to  be  the  rights  of  the  parties,  we  are  not  disposed  to  place  such 
a  burden  on  counsel. 

The  appellant  was  made  the  assignee  of  this  insolvent  corpo- 
ration, the  Swift, Iron  &  Steel  Works,  and  undertook  the  execu- 
tion of  the  trust,  and,  after  entering  upon  his  duties,  a  suit  In 
equity  was  filed  by  John  Trapp,  one  of  the  creditors,  to  have  the 
corporate  control  placed  in  the  hands  of  a  receiver,  and  in  Sep- 
tember 1887.  by  consent,  the  appellant  Adam  Wagner  and  Ous 
Altman  were  appointed  receivers  to  manage  and  control  the 
works  and  their  operation. 

By  the  consent  of  creditors  as  well  as  that  of  the  chancellor  the 
works  were  continued  in  operation,  as  it  was  no  doubt  deemed 
advisable  to  have  the  corporation  or  its  property  in  working  or- 
der, preparatory  to  and  at  the  time  of  the  sale.  Much  stock  was 
on  hand  at  the  date  of  the  assignment  that  had  to  be  worked  up  and 
disposed  of,  and  the  purchase  of  other  stock  and  supplies  was  made 
necessary  by  reason  of  the  continued  operation  of   the  business. 

The  appellant  had  originally  been  engaged  in  hauling  for  the 
corporation,  and  seems  to  have  had  much  experience  as  to  its 
management.  So  far  as  this  record  shows  he  was  not  an  expert 
accountant,  or  fitted  for  anything  but  a  general  superintendent 
of  the  business. 

His  co-receiver  or  trustee  was  the  better  informed  man  of  tlie 
two  in  the  science  of  bookkeeping,  and,  besides,  the  corporation 
had  clerks  competent  for  the  positions  assigned  them,  and  in 
whom  all  parties  confided.  The  books  of  the  concern  showed  in  a 
short  time  a  profit  of  near  $60,000,  and  this  gave,  no  doubt,  strong 
reasons  for  the  chancellor  directing  a  continuation  of  the  business 
until  a  sale  beneficial  to  the  palries  in  interest  could  be  effected. 

It  was  a  business  of  much  magnitude,  requiring  much  skilled 
labor  and  the  employment  of  many  laborers,  and  while  the  au- 
thority for  conducting  the  work  or  continuing  the  operation  of 
the  business  was  at  the  instance  of  tlie  appellee,  it  is  manifest 
that  it  advanced  the  value  of  the  property. 

The  chancellor,  after  the  appointment  of  Altman  as  co-trnstee, 
who  was  also  the  commissioner  of  the  chancery  court,  directed 
Altman  to  sell  the  property.  The  operation  of  the  works  until 
the  sale  was  made  is  justified  by  every  fact  in  the  case,  and  to 
have  sold  the  i»roperty  when  idle  and  abandoned,  would  have  re- 
sulted in  a  great  sacrifice  of  the  property. 

Altman  was  not  skilled  in  the  business,  nor  was  he  appointed, 
doubtless,  for  any  other  reason  tlan  his  experience  with  accounts 
and  his  business  talent.  Both  of  the  receivers  acted,  we  think, 
in  the  best  of  faith,  and  while  the  books  of  the  concern,  when 
properly  examined,  show  a  loss  instead  of  a  gain,  it  is  conceded 
thnt  the  balance  sheets,  as  made  out,  showed  a  handsome  result. 
The  old  employes  were  kept  in  the  business,  and  while  the  books 
and  business  of  the  concern  under  the  supervision  of  a  skilled 
accountant  might  have  shown  a  loss  instead  of  profit,  Wagner 
was  not  the  man  to  detect  the  error,  and  perhaps  could  not  have 
discovered  it  if  he  had  made  the  examination;  and  while  there 
was  a  loss,  it  is  equally  plain  that  the  running  of  the  works 
caused  the  property  to  bring  a  large  sum  of  money,  and  at  last 
resulted  in  a  benefit  to  the  creditors. 

It  seems  that  Wagner  became  interested  in  the  purchase  of  this 
property,  or  a  stockholder  in  the  new  corporation  after  the  pur- 
chase. We  are  inclined  to  believe  that  the  appellant  was  look- 
ing  to  the  fact  of   becoming  a   joint  owner   before  the   sale  was 
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made,  and,  when  such  was   his  purpose,  should   have  abandoued 

feis  receivership   and  notified    the  chancellor  of  his  purpose   to 

make  the  purchase. 

A  trustee    has  no  right   to  become    the    purchaser  of   the  trust 

funds,  and  when  his  management  of  the  trust  property  is  for  his 

<own    interest,  and  with   a  view  of   becoming   the  owner   at  less 

than  its  real  value,  the  chancellor  should  decline  to  let  him  have 

it.     His  bid  should  be   rejected,  and  an  order  for  his  removal  as 
trustee  at  once  made. 

In  this  case  the  property  was  sold  as  directed  by  the  chancel- 
lor. The  personal  property  brought  $46,000.  It  consisted  of 
horses,  mules,  wagons,  iron  and  manufactured  articles,  etc. 

Bxceptions  were  filed  to  the  report  of  sale  of  the  personalty, 
Aod  an  offnr  made  to  increase  the  bid  $10,000.  This  bid  was  not 
made  good,  and  the  sale  confirmed. 

The  property  was  finally  purchased  by  one  Shrivner,  with 
whom  Wagner  became  associated  as  a  partner,  or  otherwise,  after 
the  purchase.  The  creditors  attacked  the  sale  of  the  personalty 
as  a  sacrifice  of  the  property,  and  asserted  then  that  Wagner  was 
Interested,  and  yet  the  sale  was  confirmed. 

The  purchaser  of  the  personlty  was  the  original  purchaser  of 
the  plant,  for  which  he  agreed  to  pay  $153,500;  failing  to  comply 
with  the  terms  of  sale,  and  faling  to  pay  his  sale  bond,  the  realty 
was  again  sold  and  brought  $70«0()0,  after  improvements  had  been 
made  by  him  of  the  value  of  $20,000,  and  was  finally  sold  for  $67,- 
4J00.  The  sale  was  confirmed  by  this  court  on  both  appeals,  and 
in  fact  the  entire  proceedings,  with  reference  to  these  sales, 
■stand  unaffected  in  any  way. 

The  chancellor  seems  to  have  referred  the  matter  involving 
tbe  fidelity  of  the  trust  to  his  (appellant's)  co-trustee  for  the 
purpose  of  taking  proof,  and,  in  disposing  of  tbe  case  upon  the 
facts  touching  the  charges  against  liim,  which  are  embodied  in 
no  specified  form,  but  taken  from  the  testimony,  the  chancellor 
finds  that  the  personalty  was  worth  $108,000,  and  takes  from  that 
what  it  was  sold  for  and  makes  the  appellant  liable  for  $61,000 
xlifTerence. 

It  is  claimed,  and  upon  this  fact,  the  judgment  against  Wagner 
is  based,  that  he  purchased  for  the  business  more  stock  to  run 
the  plant  than  was  necessary,  and  with  the  view  of  becoming  the 
owner.  Whether  or  not  he  overstocked  the  business  does  not  ap- 
pear. It  does  appear  that  after  he  became  interested  as  a  part- 
ner the  stock  was  valued  at  $108,(XX).  Whether  this  was  or  not 
-speculative,  and  based  upon  values  that  would  result  from  one 
being  compelled  to  buy  for  his  business,  is  not  easily  determined; 
but  looking  to  the  character  of  the  business  and  the  manner  in 
which  such  sales  of  assigned  property  are  made,  it  is  not  unreas- 
onable in  the  new  firm  making  such  an  estimate  upon  their  pur- 
chase«  and  yet  the  property  may  have  brought  all  it  was  worth. 

The  plant  or  realty  brought  a  large  sum,  and,  when  adding  to 
this  the  amount  the  personalty  brought,  the  creditors  have  no 
right  to  complain.  A  business  with  hundreds  of  employes  and 
personalty  attached  of  much  value  when  wrecked  by  financial 
trouble,  its  personalty  will  not  usually  bring  one-half  of  its  value, 
and  tlie  estimate  placed  upon  it  by  the  owners  exceeds,  in  nearly 
every  instance,  greatly  the  amount  realized. 

We  arc  of  the  opinion  that  the  report  of  Special  Commissioner 
Crawford  should  be  adopted  as  the  basis  of  settlement  with  Wag- 
ner, and  that  no  liability  exists  by  reason  of  his  becoming  con- 
nected with  the  firm  now  or  at  the  time  of  the  appeal. 

We  can  not  say  that  Wagner  acted  in  bad  faith;— in  fact  his  be- 
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lief  that  the  business  was  making  a  handsome  profit.  Justified  by 
the  books,  was  published  and  made  known  to  all  the  parties  Id 
interest  and  was  calculated  to  increase  instead  of  diminish  the 
value  of  both  the  personalty  and  realtj'. 

The  allowance  to  the  appellant  for  his  services  should  not  ex- 
ceed $3,500  per  annum.  As  to  the  amount  he  is  entitled  to  for 
hauling  and  other  matters  involved,  let  the  case  be  referred  to 
the  special  comimssioner,  who  has  once  investigated  this  case.  As 
the  court  holds  he  has  not  acted  in  bad  faith  as  trustee,  this  ends 
his  liability  on  that  ground. 

The  judgment  reversed  and  remanded  for  proceedings  consist- 
ent with  this  opinion. 


MANSFIELD,  &c.  v.  WILKINSON. 
(Filed  September  20,  1894— Not  to  be  reported.) 

A  surety,  baylDg  satisfied  an  execution  from  the  quarterly  court  against^ 
his  principal  and  himself,  can  not  subject  the  lands  of  the  principal  to  sale 
for  the  debt  in  an  equitable  proceedinfc  until  after  exhausting  bis  legal, 
remedies. 


it 


J.  A.  Mitchell  for  appellants. 

Sims  &  Covington  and  Jos.  G.  Covington  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Upon  the  issual  of  an  execution  from  a  quarterly  court  merely^, 
and  a  return  thereon  of  nulla  bona,  the  creditor  cannot  resort  to 
his  proeeding  in  rem  to  snbjet  to  sale  the  real  estate  of  his 
debtor.  He  must  first  exhaust  his  le^al  remedies. 
*  An  allegation  that  no  transcript  of  the  judgment  had  been- 
lodged  with  the  clerk  of  the  circuit  court,  and  no  execution  sued 
out  thereon  for  the  reason  that  the  debtor  had  no  other  real  estate 
than  that  sought  to  be  sold  in  the  equitable  proceeding,  does  not 
meet  the  requirements  of  the  law.  (W^eatherford  v.  Myers,  2 
Duvall,  91.) 

In  the  case  under  consideration  the  appellee,  Wilkinson,  was 
surety  of  the  appellant,  MansfieM,  having  satisfied  the  execution 
from  the  quarterly  court  against  his  principal  and  himself,  may 
be  entitled  to  recover  a  personal  judgment  against  the  principal 
debtor,  but  can  not  subject  his  lands  to  sale  in  an  equitable  pro- 
ceeding for  that  purpose  until  after  exhausting  his  remedies  at 
law  for  the  satisfaction  of  his  judgment. 

On  a  return  of  the  cause,  the  sale  must  he  set  aside.  It  is  not 
necessary  to  notice  th«  other  questions  raised  on  the  appeal. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  cause 
remanded  for  proceedings  in  conformity  with  this  opinion. 


COMMONWEALTH    v.  SMITH. 
(Filed  September  22,  1894— Not  to  be  reported.) 

Indictment  as  set  out  in  the  opinion  is  not  defective,  and  the  lower  court  . 
erred  in  sustaining  demurrer  thereto. 
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^m.  J.  Hendriok  for  appellant. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigj?. 

The  court  below  sustained  a  demurrer  to  an  indictment  for  hog 
Btealing  against  the  appellee,  charged  to  have  been  committed  as 
follows,  viz.:  '*The  said  defendant,  Ed.  Smith,  before  the  find- 
ing of  this   indictment  on   the—  day    of ,  189--,  in  the  said 

county  of  Daviess,  did  unlawfully  steal,  take  and  carry  away 
two  spotted  sow  hogs  of  the  value  of  over  four  dollars,  to-wit,  of 
the  value  of  thirty-five  dollars,  the  personal  property  of  Ben 
Mitchell  (of  color),  with  the  felonious  intent  to  appropriate  the 
same  to  his  own  use  and  permanently  deprive  the  said  owner  of 
their  use  and  his  property  therein,  contrary,''  etc. 

Our  attention  has  not  been  called  to  any  defect  in  the  indictment, 
and  we  perceive  no  reason  for  the  judgment  sustaining  the  de- 
murrer.    The  defendant  should  have  been  put  on  trial. 

The  judgment  is  reversed  for  proceedings  in  conformity  here* 
with. 


MUSICK  V.  FISHER. 
(Filed  September  27,  1894.) 

Setting  agide  coDveyanoe  on  grounds  of  undue  influence  and  temporary 
Insanity— The  appellant  havlnj^  made  a  voluntary  conveyance  to  appellee  a 
few  days  after  liia  (appellant's)  wife  was  killed  by  a  railroad  train,  appel- 
lant being  at  the  time  elKhtytwo  years  of  age,  the  court  is  of  the  opinion 
that,  considerinfc  the  short  time,  only  fourteen  days,  after  the  death  of  ap- 
pellant's wife,  bis  age.  grievous  and  lonely  cdndition  and  the  lack  of  any 
Eeouliar  or  excessive  affection  for  appellee,  the  hasty  transfer  of  his  land  and 
onse  must  have  bven  the  result  of  weakness  of  mind  and  undue  influence. 
The  appellee  not  bavinf^  paid  anything  for  the  land,  nor  Incurred  any  ex- 
pense or  trouble  by  reason  of  the  deed,  the  conveyance  may  be  set  aside 
'Without  prejudice  to  bis  rights.    The  deed  is,  therefore,  set  aside. 

B.  F.  Bennett  for  appellant. 

Ben  E.  Roe  for  appellee. 

Appeal  from  Greenup  Circuit  court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant,  Joseph  Musick,  brougiit  this  action  to  set  aside  a 
-deed  for  a  tract  of  land,  worth  between  $2,0(K)  and  $3,000,  that  he 
bad  executed  to  appellee,  George  Fisher,  and  to  recover  posses- 
sion held  by  appellee  Alexander  as  tenant  of  Fisher. 

In  his  petition  he  states  the  deed  was  executed  under  belief 
by  him,  induced  through  fraudulent  representation  of  Fisher,  it 
was  a  will;  and  in  an  an)ended  petition  he  states  that,  owing  to 
bis  sickness,  extreme  old  age,  being  eighty-two  years  old,  and 
shock  to  his  nervous  system,  caused  by  recent  and  sudden  killing 
of  his  wife  by  a  railroad  train,  his  mind  was  unbalanced,  and  he 
was  wholly  incapable  of  transacting  business  when  the  deed  was 
executed.     ^ 

It  appears  that  in  1864  he  purchased  the  land  in  dispute,  which 
lies  in  Greenup  county,  on  the  Ohio  river,  opposite  the  city  of 
Portsmouth,  Ohio,  paying    therefor   $3,500,  and    he   and    his  wife 


ill 


^"' 
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Hef  that  the  business  was  making  a  hands^y 
the  books,  was  published  and  made    kno*  v  ,   children^ 

interest  and  was  calculated   to  increase     /f  /as  taken  to 

value  of  both  the  personalty  and  reaU     ^  of  her  sister* 

The  allowance  to  the  appellant  for      ■'^  .,  who  resided 

ceed  $3,500  per  annum.     As    to  the  j  per  w«ek,  until 

hauling  and  other   matters  invoJ'  i   this  aotioD  waft 

the  special  comimssioner,  who  H  forty  years  of  age^ 

the  court  holds  he  has  not  ac'  .lother. 

his  liability  on  that  ground  ife,  and  while  board- 

The  Judgment  reversed  'y  proposed   to  devise  the 

ent  with  this  opinion.  to  have  a  will  for  that 

oelieved  that  the  instru- 

u  know  it  was  a  deed  until 

..    was    commenced,  when,  upon 

^  isher^s  right  to  control  and  lease  the 

M^  ,^u  the   deed  now   in  question   bad  been  re- 

(F*  ^/  witnesses,  including  a  notary  public,  testify 

A  suretT      /  /^l/ifitt)  "^^^  informed  of  the' nature  of  the  paper,  and 

his  prinr*'    'f-Kpnit  as  a  deed;  but,  consideiing    his  mental   condi- 

for  xhf      ^ihe*^^iaie  ^^^  ^^^^  ^^  ^^  ^  German,  not  having  full  knowK 

reme''    f^/rf'^tfi*^  ^iij}»nd  of    the  English    language,    nor  being  aocus- 

^//^/i-  ^y*'  business  of   making  wills  and  deeds,  his  statement 

^/^f<»?''„ed  the    paper  believing    it  to  be   a  will  is   not  to  be 

^"/a^  ifforedited,  but   maj"*  be  accepted   as    true   without  Im- 

/Aj//y  "^|,e   honesty  of   other  witnesses    who    could    not  know 

%^/i*'^^  w'hat  at  the  time  was  his  belief  or  impression  as  to  the 

Ser^^HteT  of  the  paper. 

gtif^^  I'ife  was  killed  under  such  distressing  circumstances  as  to 

ff'**'^j.f]y  unbalance  his  mind  for  the  time,  or  at  least,  to  tenn- 

n^^^thy  distract  and  divert  it  from   his   business  affairs,  and,  a& 

F^   ade  evident,  render  him   temporarily  indifferent  about  what 

h^^eot    his  property;  for   it   appears   George    Fisher,   iinme- 

5ffttel.v  after  the  distressing  occurrence,  removed  from   the  land 

^^*yy  article   of   personal   property  which  was   appropriated  by 

hi0i  ^^  ^^^^  mother  without  accounting   to  appellant  or   being  re> 

fluired  by  him  to  account  for  it. 

^  If  the  contract  for  the  sale  of  the  land  was  only  executory,  ap- 
pellant could  resist  enforcement  upon  the  jsround  there  was  no 
consideration  whatever,  either  good  or  valuable,  for  George 
Fisher  is  no  blood  relation  of  his,  nor  did  he  pay  or  agree  to  pay 
anything  of  value  therefor. 

If  there  had  been  an  agreed  consideration  for  the  land  wblch 
totally  failed,  the  chancellor  would  not,  as  often  held  by  this 
court,  hesitate  to  adjudge  a  rescission  and  cancellation  of  the 
deed;  or  if  there  had  been  a  consideration  which  was  grossly  in- 
adequate, the  circumstances  of  this  case  would  be  sufficient  to 
require  a  rescission,  for,  considering  the  time,  only  fourteen  days 
after  death  of  appellant's  wife,  his  age,  grievous  and  lonely  con- 
dition, and  lack  of  any  peculiar  or  excessive  affection  for  George 
Fisher,  the  hasty  and  inconsiderate  transfer  of  his  land  and  home 
must  have  been  the  result  of  weakness  of  mind  and  undue  in- 
fluence, for  it  does  not  appear  he  had  ever  needed  or  received 
any  aid  or  favor  from  George  Fisher  not  fully  paid  for  at  (bo 
time,  or  that  there  had  existed  previously  between  them  any 
peculiar  intimacy,  friendship  or  affection. 

It  seems  to  us  that  to  permit  the  deed  in  question  to  stand 
would,  under  circumstances  of  this  case,  be  unoonscoinable  and 
inequitable.  George  Fisher  has  not  paid  anything  for  the  land. 
nor  incurred  any  expense  or  trouble  by  reason  of  the  deed,  and 
%8  it  can  be  set  asiae  without  prejudice  to  his  rights,  it  should 
^6  done. 
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^e,  the  judgment  of   the  lower  court   dismissing  appel- 
^^  n  is  reversed  and  the  cause  i4  remanded  for  judgment 

*J\  and    necessary  and  proper  proceedings  consistent 


V*  nion. 


*^  STINE  V.  BERRY. 

Filed  October  2,  1894. ) 

t>bere  a  mode  of  contest  has  been  provided  in  a  oity 
.^adng  the  election  of  oity  offioers,  it  ezclodesany  other  rem- 
vdKes  from  the  courts  all  supervisory  power  over  such  contests; 
.   It  fraudulent  votes  have  been  cast  in  the  election  such  fact  must   be 
asserted  before  the  contesting  board  authorized  by  law  to  determine  who  is 
entitled   to   the  certificate  of  election.    The  appellee  being,  so  far  as  the 
record  shows,  constitutionallj  eligible  to  hold  the  office  of  mayor  of  New- 
port, and  having  received  a  certificate  of  election  from  the  pro|)er  author- 
ities, bis  election  can  not  be  collaterally  questioned. 

Nelson  &  Desha,  L.  J.  Crawford  and  John  S.  Roebuck  for  appel- 
lant. 

Chas.  J.  Helm  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  and  appellee  were  candidates  for  the  office  of 
mayor  of  the  city  of  Newport  at  an  election  held  in  October,  1890. 
The  poll  books  show  that  the  appellee  (Berry)  received  2,258 
votes  and  the  appellant  2,222  votes,  and  the  board  empowered  by 
law  to  ascertain  the  result  certified  the  number  of  votes  received 
by  each  candidate,  and  the  appellee  receiving  the  largest  num- 
ber of  votes  was  duly  elected  to  the  office.  The  appellee  qualified 
according  to  law^,  and    entered  upon    the  discharge  of  his  duties. 

The  appellee,  m  so  far  as  appears  from  the  record  before  us, 
was  constitutionally  eligilbe  to  hold  the  office  of  mayor,  and  had 
never  committed  any  act  by  which  his  right  to  the  ofHce  had  been 
forfeited.  This  proceeding  in  the  nature  of  an  action  by  the 
appellant  against  the  appellee  for  usurpation  of  the  office  of 
Mayor,  was  instituted  under  section  4S0  of  ihe  Civil  Code,  that 
provides:  "In  lieu  of  the  writs  of  scire  facias  and  quo  warranto, 
or  if  on  inforamtion  in  the  nature  of  a  quo  warranto,  ordinary 
actions  may  be  brought  to  vacate  or  repeal  charters  and  to  pre- 
vent the  usurpation  of  an  office  or  franchise." 

Section  486  provides:  *'A  person  who  continues  to  exercise  an 
office,  after  having  committed  an  act  or  omitted  to  do  an  act.  the 
commission  or  omission  of  which  by  law  creates  a  forfeiture  of 
his  office,  may  be  proceeded  against' for  usurpation  thereof." 

Does  this  section  apply  to  a  contested  election  where  the  party 
out  of  office  is  claiming  that  the  one  in  office,  and  who  has  quali- 
fied, received  fraudulent  and  illegal  votes  which,  when  stricken 
from  the  poll  books,  would  entitle  the  claimant  of  office?  We 
think  not. 

The  city  council,  in  accordance  with  a  provision  of  the  city 
charter,  passed  an  ordinance  providing  for  the  hearing  and  deter- 
mining contested  elections  for  city  officers.  After  notice,  the 
council  constitutes  itself  a  board  to  hear  and  determine  the  con- 
test, '*and  shall  determine  whether  the  contestee  or  the  contest- 
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had  together  resided  there  continuously,  having  no  children^, 
until  her  death,  September  21,  1889;  that  her  body  was  taken  to 
Portsmouth  for  burial,  and  he  went  to  the  house  of  her  sister* 
and  mother  of  George  Fisher,  Catherine  Fisher,  who  resided 
there,  where  he  continued  as  a  boarder,  paying  $5  per  week,  until 
about  four  weeks  before  January  18,  1890,  when  this  action  was- 
commenced.  Appellee  Fisher  was  then  about  forty  years  of  age^ 
unmarried  and  residing  also  in  house  of  his  mother. 

Appellant  states  that  after  death  of  his  wife,  and  while  board- 
ing at  the  house  of  Catherine  Fisher,  he  proposed  to  devise  the 
land  to  George  Fisher,  and  directed  him  to  have  a  will  for  that 
purpose,  and  testifies  distinctly  that  he  believed  that  the  instru- 
ment he  executed  was  a  will,  and  did  not  know  it  was  a  deed  until 
a  short  time  before  this  action  was  commenced,  when,  upon 
consulting  a  lawyer  about  Fisher^s  right  to  control  and  lease  the 
land,  he  was  informed  the  deed  now  in  question  had  been  re- 
corded. 

It  is  true  several  witnesses,  including  a  notary  public,  testify 
that  he  (appellant)  was  informed  of  the  nature  of  the  paper,  and 
acknowledged  it  as  a  deed;  but,  consideiing  his  mental  condi- 
tion at  the  time  and  that  he  is  a  German,  not  having  full  knowl- 
edge or  command  of  the  English  language,  nor  being  accus- 
tomed to  the  business  of  making  wills  and  deeds,  his  statement 
that  he  signed  the  paper  believing  it  to  be  a  will  is  not  to  be 
wholly  discredited,  but  may  be  accepted  as  true  without  im- 
peaching the  honesty  of  other  witnesses  who  could  not  know 
certainly  what  at  the  time  was  his  belief  or  impression  as  to  the 
character  of  the  paper. 

His  wife  was  killed  under  such  distressing  circumstances  as  to> 
necessarily  unbalance  his  mind  for  the  time,  or  at  least,  to  tem- 
porarily distract  and  divert  it  from  his  business  affairs,  and«  aa 
is  made  evident,  render  him  temporarily  indifferent  about  what 
became  of  his  property;  for  it  appears  George  Fisher,  imme- 
diately after  the  distressing  occurrence,  removed  from  the  land 
every  article  of  personal  property  which  was  appropriated  by 
him  or  his  mother  without  accounting  to  appellant  or  being  re- 
quired by  him  to  account  for  it. 

If  the  contract  for  the  sale  of  the  land  was  only  executory,  ap- 
pellant could  resist  enforcement  upon  the  ground  there  was  no 
consideration  whatever,  either  good  or  valuable,  for  George 
Fisher  is  no  blood  relation  of  his,  nor  did  he  pay  or  agree  to  pay 
anything  of  value  therefor. 

If  there  had  been  an  agreed  consideration  for  the  land  which 
totally'  failed,  the  chancellor  would  not,  as  often  held  by  tbia 
court,  hesitate  to  adjudge  a  rescission  and  cancellation  of  the 
deed;  or  if  there  iiad  been  a  consideration  which  was  grossly  in- 
adequate, the  circumstances  of  this  case  would  be  sufficient  to 
require  a  rescission,  for,  considering  the  time,  only  fourteen  days 
after  death  of  appellant^s  wife,  his  age,  grievous  and  lonely  con- 
dition, and  lack  of  any  peculiar  or  excessive  affection  for  George 
Fisher,  the  hasty  and  inconsiderate  transfer  of  his  land  and  home 
must  have  been  the  result  of  weakness  of  mind  and  undue  in- 
fluence, for  it  does  not  appear  he  had  ever  needed  or  received 
any  aid  or  favor  from  George  Fisher  not  fully  paid  for  at  the 
time,  or  that  there  had  existed  previously  between  them  any 
peculiar  intimacy,  friendship  or  affection. 

It  seems  to  us  that  to  permit  the  deed  in  question  to  stand 
would,  under  circumstances  of  this  case,  be  unconsooinable  anc^ 
inequitable.  George  Fisher  has  not  paid  anything  for  the  land, 
nor  incurred  any  expense  or  trouble  by  reason  of  the  deed,  and 
as  it  can  be  set  aside  without  prejudice  to  his  rights,  it  should 
be  done. 
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Wherefore,  the  judgment  of  the  lower  court  dismissing  appel- 
lant's action  is  reversed  and  the  cause  14  remanded  for  judgment 
in  his  favor,  and  necessary  and  proper  proceedings  consistent 
with  this  opinion. 


STINE  V.  BERRY. 
(Filed  October  2,  1894.) 

Contested  eleotion— Where  a  mode  of  oonteat  has  been  provided  in  a  oity 
charter  for  oontestlng  the  electioD  of  city  oflSoers,  it  ezclndesaDj  other  rem- 
edy, and  takes  from  the  courts  all  supervisory  power  over  such  oonte8i8; 
aod  if  fraudulent  votes  have  been  oast  in  the  election  such  fact  roust  be 
asserted  before  the  contesting  board  authorized  by  law  to  determine  who  is 
entitled  to  the  certificate  ot  election.  The  appellee  beinfc,  so  far  as  the 
record  shows,  constitutionally  eligible  to  bold  the  office  of  mayor  of  New- 
port, and  having  received  a  certificate  of  election  from  the  proper  author- 
ities, bis  eleotion  can  not  be  collaterally  questioned. 

Nelson  &  Desha,  L.  J.  Crawford  and  John  S.  Roebuck  for  appel- 
lant. 

Chas.  J.  Helm  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  and  appellee  were  candidates  for  the  office  of 
mayor  of  the  city  of  Newport  at  an  election  held  in  October,  1890. 
The  poll  books  show  that  the  appellee  (Berry)  received  2,268 
votes  and  the  appellant  2.222  votes,  and  the  board  empowered  by 
law  to  ascertain  the  result  certified  the  number  of  votes  received 
by  each  candidate,  and  the  appellee  receiving  the  largest  num- 
ber of  votes  was  duly  elected  to  the  office.  The  appellee  qualified 
according  to  law,  and   entered  upon    the  discharge  of  his  duties. 

The  appellee,  in  so  far  as  appears  from  the  record  before  us, 
was  constitutionally  eligilbe  to  hold  the  office  of  mayor,  and  had 
never  committed  any  act  by  which  his  right  to  tlie  office  had  been 
forfeited.  This  proceeding  in  the  nature  of  an  action  by  the 
appellant  against  the  appellee  for  usurpation  of  tiie  office  of 
Mayor,  was  instituted  under  section  4K0  of  the  Civil  Code,  that 
provides:  *'In  lieu  of  the  writs  of  scire  facias  and  quo  warranto, 
or  if  on  inforamtion  in  the  nature  of  a  quo  warranto,  ordinary 
actions  ma^'  be  brought  to  vacate  or  repeal  charters  and  to  pre- 
vent the  usurpation  of  an  office  or  franchise.'' 

Section  486  provides:  **A  person  who  continues  to  exercise  an 
office,  after  having  committed  an  act  or  omitted  to  do  an  act.  the 
commission  or  omission  of  which  by  law  creates  a  forfeiture  of 
his  office,  may  be  proceeded  against  for  usurpation  thereof." 

Does  this  section  apply  to  a  contested  election  where  the  party 
out  of  office  is  claiming  that  the  one  in  office,  and  who  has  quali- 
fied, received  fraudulent  and  illegal  votes  which,  when  stricken 
from  the  poll  books,  would  entitle  the  claimant  of  office?  We 
think  not. 

The  city  council,  in  accordance  with  a  provision  of  the  city 
charter,  passed  an  ordinance  providing  for  the  hearing  and  deter- 
mining contested  elections  for  city  officers.  After  notice,  the 
council  constitutes  itself  a  board  to  hear  and  determine  the  con- 
test, "and  shall  determine  whether  the  contestee  or   the  contest- 
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ant  be  entitled  to  tlie  office,  and  the  board  Rhall  invest  the  party 
with  the  office  whom  it  shall  determine    to  be  entitled    thereto.*' 

The  appellant  gave  notice  to  the  appellee  of  his  purpose  to  con- 
test the  election  before  the  council,  but  after  this  withdrew  his 
notice  of  contest  and  instituted  this  action  in  ordinary  against  the 
appellee  for  the  usurpation  of  an  office  of  which  the  latter  could 
not  be  deprived  unless  his  vote  was  reduced  by  the  contesting 
iDoard  so  us  to  give  him  tiie  minority  vote. 

It  is  insisted  that  the  manner  of  contesting  city  elections  pro- 
vided by  the  city  chrater  is  merely  circumstantial,  and  the 
action  in  ordinary,  in  lieu  of  the  writ  of  quo  warranto,  may  be 
maintained.  We'understand  and  so  adjudge  that  the  statute  in 
regard  to  contested  elections  for  State  and  county  offices  is  ex- 
clusive, and  that  where  a  mode  of  contest  is  provided  in  a  city 
charter  for  contesting  the  election  of  city  officers,  it  excludes  any 
other  remedy.  Such  statutes  are  enacted  with  remedies  provid- 
ing for  the  speedy  determination  of  such  questions,  and  to  take 
from  the  courts  all  original  supervisory  power  over  such  contest. 
That  one  entitled  to  an  office  may  prevent  a  mere  usurper  from 
discharging  tlie  duties  pertaining  to  it  is  unquestioned,  but  such 
a  cause  of  action  can  not  arise  against  one  who  has  his  certificate 
of  election  from  the  legally  constituted  authority,  and  has  re- 
ceived, as  appears  from  the  poll  books,  the  majority  vote.  The 
right,  if  fraudulent  votes  are  cast,  must  be  asserted  by  a  contest 
before  the  board  authorized  by  law  to  determine  who  is  entitled 
to  the  certificate  of  election. 

Where  one  is  not  eligible  to  an  office  under  the  Constitution  a 
certificate  of  election  can  not  make  his  election  lawful  and  the 
right  of  such  an  incumbent  to  hold  the  office  may  be  questioned 
at  any  time  when  he  is  asserting  a  right  by  reason  of  his  official 
position.  He  may  be  regarded  as  an  officer  defacto,  and  his  acts 
held  to  be  lawful  for  the  protection  of  others,  but  in  so  far  as  his 
acts  as  an  officer  affect  him  personally  he  can  have  no  protection. 
Such  was  the  ruling  of  this  court  in  Patterson  v.  Miller^  2  Met., 
493. 

If  constitutionally  eligible,  and  he  is  given  a  certificate  of  elec- 
tion by  the  proper  authorities,  his  right  to  the  office  can  not  be 
collaterally  questioned  ur  placed  in  issue  upon  the  ground  that 
fraudulent  or  illegal  votes  were  cast  for  him.  Tlijs  must  be  deter- 
mined by  the  contesting  board, and  if  no  contest,  the  acts  of  those 
authorized  to  compare  the  noils  and  give  the  certificate  of  elec- 
tion must  be  held  valid  and  conclusive. 

The  fact  that  the  city  charter  fails  to  give  either  party  the  right 
of  appeal  from  the  decision  of  the  contesting  board  can  make  no 
difference.  It  is  the  remedy  provided  by  the  city  charter,  and 
was  deemed  ample  piotection  by  the  Legislature  for  those  who 
were  contesting  a  right  of  another  to  hold  an  office  under  the  city 
government. 

The  court  below  held,  the  law  and  facts  having  been  submitted 
to  the  court,  that  the  appellant  received  a  majorty  of  the  legal 
votes  cast,  but  was  not  entitled  to  the  office,  as  he  had  never 
qualified.  While  we  can  not  adopt  this  view  of  the  court  below, 
still  we  are  satisfied  the  answer  of  the  appellee  setting  forth  his 
majority  vote,  his  certificate  of  election  that  he  had  received 
from  the  board  authorized  to  compare  the  polls,  entitled  him  to 
the  office  in  the  absence  of  any  contest  as  provided  by  the  city 
charter,  and  was  a  complete  defense  to  the  action. 

The  judgment,  foi  the  reasons  given,  must    be  affirmed. 
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L.  N.  R.  B.  Co.  V.  RICKETTS. 
(Filed  October  2,  1894.) 

1.  Railroads^Iujury  to  passengerfl— The  plaintiff  having  alighted  at  night 
from  a  railroad  train  on  the  side  of  the  track  where  there  was  no  platform 
nor  lights,  and  haying  been  injured  by  the  train  running  over  one  of  his 
arms  by  reason  of  his  sturoblins  over  some  obstruction  and  falling  so  that 
his  arm  extended  across  the  track,  the  court  is  of  the  opinion  that  he  has  no 
cause  of  action  against  the  defendant,  in  view  of  the  fact  that  it  had  fur- 
nisbed  on  one  side  of  the  track  a  safe  and  commodious  platform  for  the  re- 
ception of  passengers. 

2.  Same— Contributory  neglect— It  was  negligence  on  the  part  of  the 
plaintiff  to  attempt  to  leave  the  depot  grounds  by  going  so  near  as  he  did  to 
the  train  that  he  knew  would  soon  be  In  motion.  The  use  of  ordinaiy  care 
would  have  enabled  the  plaintiff  to  di^^cover  on  which  side  of  the  track  the 
platform  was  situated,  as  it  was  well  lighted,  and  the  conductor,  brakeman 
and  all  the  passengers,  including  plaintiff's  traveling  companion,  got  out 
on  that  side. 

W.  J.  Lisle,  Tliompson  McChord  and  H.  W.  Bruce  for  appel- 
lant. 

John  D.  Fogle,  Sam  Avritt  and  J.  D.  Belden  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellee  brought  this  action  to  recover  of  appellant  damages  for 
personal  injury,  done  under  the  following  circumstances:  being 
a  passenger  on  a  railroad  train  that  arrived  from  Louisville  at 
Lebanon,  the  place  of  ihs  destination,  about  11  p.  m.,  he  instead 
of  getting  from  it  upon  the  depot  platform  on  the  left,  descended 
to  the  ground  on  the  right  side  of  the  track,  where  there  were  no 
lights  kept  or  other  arrangements  made  for  reception  of  passen- 
gers; and  in  going  towards  the  street  usually  traveled  to  and  from 
the  depot,  he  stumbled  over  an  unseen  water  box  and,  falling, 
he  was  so  close  to  the  railroad  track  his  left  arm  extended  across 
one  of  the  rails,  and  was  run  over  and  badly  injured  by  wheels 
of  the  train  then  moving  away  from  the  depot. 

On  the  first  trial  the  plaintiff  received  a  verdict;  but  upon  ap- 
peal to  this  court  the  judgment  was  reversed  (14  Ky.  Law  Rep., 
19),  and  the  case  is  again  before  us  for  revision  of  a  second  ver- 
dict and  judgment  in  favor  of  the  plaintiff. 

In  the  former  opinion  of  this  court  it  was  held  that  when  a 
railroad  company  **has  a  platform  and  other  faciltiies  for  enter- 
ing and  leaving  the  cars  with  safety  on  the  depot  side  of  the 
track,  the  failure  to  have  the  opposite  likewise  prepared  as  a 
place  for  entering  and  leaving  the  cars  can  not  be  regarded  as 
negligence.  It  may  select  and  adhere  to  such  arrangement  of  its 
depot  and  platforms  as  it  may  see  fit,  if  those  made  are  safe  and 
commodious.'' 

This  further  language  was  used  in  the  opinion:  "Here  the  com- 
pany's platform  was  on  the  left-hand  side  of  the  track  and  it  was 
flafe  and  commodious  and  well  lighted,  and  the  appellee,  by  the 
use  of  ordinary  prudence  could  have  left  the  cars  and  depot 
grounds  with  reasonable  safety  had  he  taken  the  platform  side 
but  he  preferred  to  leave  the  cars  by  the  right-hand  side  of  the 
track  where  there  was  no  platform  and  no  lights;  and  the  com- 
pany not  being  bound  to  erect  such  a  platform  on  that  side  and 
Keep  it  lightea  in  the  night-time,  having  erected  a  safe  and  com- 
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modious  platform  on  the  other  side,  whiob  was  well  liglited.  his 
thus  leaving  the  oars,  was  at  his  own  risk  and  peril.'' 

The  lacts  shown  by  the  present  record  are  not  materially  differ- 
ent from  those  before  us^on  the  former  appeal,  and,  oonsequently, 
what  was  there  decided  must  be  now  adhered  to. 

The  lower  court  on  the  last  trial  gave  to  the  Jury  the  following 
instruction:  "If  the  preponderance  of  the  evidence  shows  that 
by  reason  of  the  unknown,  If  unknown  to  plaintiff,  adoption  of 
the  platform  on  the  left-hand  side,  in  lieu  of  that  on  the  right- 
hand  side,  as  the  exclusive  platform  for  use  of  passengers,  and 
the  inadequate  lighting  or  illumination  of  the  left-hand  side  of 
the  track  at  the  time  of  the  injury  to  admonish  plaintiff  the  left 
and  not  the  right-hand  side  was  the  exclusive  platform,  for  the 
use  of  the  passengers,  the  law  is  for  the  plaintiff  for  any  dam- 
ages resulting  to  him  by  reason  of  such  failure  by  defendant  and 
so  the  jury  should  find;  otherwise  for  the  defendant.'' 

That  instruction,  it  seems  to  us,  is  not  only  a  departure  from 
the  principles  of  law  laid  down  in  the  former  opinion,  but  mis- 
leading as  to  the  facts  proved. 

It  is  true  that  the  former  as  well  as  the  present  record  shows, 
that  there  was  formerly  a  platform  for  use  of  passengers  on  the 
right  side  of  the  railroad  track,  but  several  years  prior  to  1899, 
when  plaintiff  was  injured,  the  one  on  the  left  side  was  substi- 
tuted, and  has  since  been  the  only  one  used;  but  whether,  in  lan- 
uage  of  the  instruction,  adoption  of  the  platform  on  the  left-hand 
side,  in  lieu  of  that  on  the  right-hand  side,  was  unknown  to 
plaintiff  is  not  materia),  the  true  inquiry  for  the  jury  being 
whether  there  was  at  the  time  a  safe,  commodious  and  well- 
lighted  platform  on  the  left  side  by  which  the  plaintiff  could, 
using  ordinary  prudence,  have  left  the  cars  and  depot  grounds 
with  reasonable  safety 

The  plaintiff  himself  testifies  there  was  no  light  at  all  upon  the 
right  side,  and  as  soon  as  he  touched  the  ground  found,  if  un- 
known to  him  before,  that  there  was  nu  platform  there;  and,  in- 
dependent of  other  features  of  the  case,  it  was  negligence  on  his 
part  to  attempt  to  leave  the  depot  ground  by  goin^;-  so  near  as  he 
did  to  the  train  that  he  knew  would  soon  be  in  motion. 

On  the  other  hand  the  evidence  makes  it  too  plain  for  dispute 
that  if  plaintiff  did  not  know,  the  exercise  of  ordinary  care  would 
have  enabled  him  to  discover  t!ie  platform  for  use  of  passengers 
was  on  the  left  side  of  tlie  train.  All  the  passengers  stopping  at 
Lebanon  got  out  on  that  side,  including  his  traveling  companion; 
the  conductor  and  brakemen,  with  lanterns,  were  on  that  side; 
baggage  was  taken  out  on  that  side.  Besides,  tlie  platform  was 
unusually  commodious,  being  in  front  of  a  railroad  hotel,  and 
not  only  was  there  a  gas  lamp  at  each  end  of  it,  but  there  was  in 
one  portion  of  the  hotel  a  telegraph  office  and  in  the  other  bag- 
gage room. 

It  seems  to  us,  as  said  substantially  in  the  former  opinion,  that 
plaintiff's  leaving  the  cars  in  the  manner  that  he  did.  was  at  hi& 
own  peril,  and  the  evidence  before  us  shows  no  cause  of  action 
against  the  defendant. 

Wherefore,  the   judgment  is    reversed  and    remanded  for    new 
trial  consistent  with  this  opinion. 
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BOARD   OF  TRUSTEES    PINEVILLE  PUBLIC  GRADED 
SCHOOLS  V.  BELL  COUNTY  COKE  AND  IMP.  CO. 

(Filed  October  6,  1894.) 

1.  Sobool  tax— Exemption  from  same— The  intent  and  spirit  of  an  act  of 
the  general  assembly,  providing  for  a  tax  upon  property  owned  by  white 
persons  in  a  designated  territory  for  tbe  purpose  of  maintaining  a  graded 
■ohool  for  white  pupils,  is  manifestly  to  tax  all  property  save  that  of  black 
persons;  therefore,  a  corporation  seeking  an  exempttlon  from  the  tax  must 
show  that  its  corporators  and  stockholders,  who  are  the  real  owners  and  are 
persons  having  color,  are  black  persons. 

2.  Corporation— A  corporation  is  an  inhabitant  within  the  meaning  of  an 
act  taxing  the  property  of  inhabitants,  and  the  property  of  corporations  may 
be  taxed  under  an  act  which  authorizes  the  taxation  of  the  property  of  per<<. 

■ODB. 

Wm.  Low  and  Wm.  H.  Holt  for  appellftnte. 
Tinsley  Faulkner  for  appellee. 
Appeal  from  Bell  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

Tbe  General  Assembly,  by  an  act  approved  April  22,  1890,  pro<^ 
Tided  for  a  tax  of  not  over  fifty  cents  on  each  |1  worth  of  prop-, 
erty  owned  by  white  persons  within  a  designated  territory,  in- 
cluding the  city  of  Pinevllle,  for  the  purpose  uf  maintaining  a 
graded  school  for  white  pupils. 

By  virtue  of  the  provisions  of 'the  act  the  appellants  were  about 
to  sell  the  ptoperty  of  the  appellee,  a  corporation  created  under 
the  laws  of  Kentucky,  when  tliis  suit  was  instituted  by  the  latter 
to  enjoin  the  sale  upon  the  sole  ground  that  the  act  authorized 
only  the  taxation  of  property  belonging  to  white  persons  and  not 
that  belonging  to  artificial  persons.  The  appellants'  demurrer  to 
the  petition  was  overruled,  and  upon  their  refusal  to  plead  fur- 
ther the  Injunction  was  perpetuated,  and  the  collection  of  the  tax 
enjoined  by  the  judgment  of  the  court  below. 

In  the    appellee's  petition  it    is    insisted  that   as   an    artificial 

gerson  has  no  color,  it  can  not  be  said  to  be  white,  and  to  levy 
e  tax  on  the  property  of  any  person  other  tlian  white  persons,  is 
unauthdrized  by  the  act.  Looking  alone  to  the  letter  of  the  act 
it  is  difilcult  to  escape  this  reasoning. 

If  the  property  only  of  white  persons  is  to  be  taxed,  and  the  prop- 
erty in  question  is  not  that  of  a  white  person  but  of  one  without 
color,  it  would  follow  that  it  must  escape  taxation;  but  unques- 
tionably tlie  Legislature  never  intended  that  the  property  of  cor- 
porations should  be  exempt  from  the  tax,  and,  looking  to  the 
manifest  intent  and  spirit  of  the  act,  we  are  constrained  to  the 
conclusion  that  the  burden  was  to  fall  on  all  the  property  within 
the  district  except  that  of  tlie  blacks.  They  alone  are  excluded 
from  the  benefits  of  the  school,  and  it  is  their  property  only  that 
tbe  tax  collector  is  forbidden  to  touch. 

That   a  corporation    is  a   person  is  well    settled,  and    that    the 

f property  of  a  corporation  is   taxable  under  an  act  which  author- 
zes  the  taxation  of  the  property  of   persons  is  also  well   settled. 
(L.  A  N.  R.  K.  Co.  V.  Commonwealth,  1  Bush,  251.) 

A  corporation  is  also  an  inhabitant  within  the  meaning  of  aa 
aot  taxing  the  property  of  inhabitants.  (Angell  &  Ames  on  Cot-k 
porations,  seotfon  440.) 
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When  vfe  consider  that  the  great  bulk  of  all  the  property  in  the 
State  belongs  to  the  whites,  it  might  not  be  at  all  violative  of 
the  legislative  intent  to  say  that  presumptively  the  property  of 
the  corporations  is  to  be  regarded  as  that  of  white  persons  with- 
in the  meaning  of  the  act,  at  least  until  the  contrary  is  made  to 
appear.  In  other  words,  that  the  corporators  and  stockholders  are 
presumably  white  persons,  unless  it  is  otherwise  shown.  Be  that 
as  it  may,  when  an  exemption  fiom  taxation  is  claimed  in  a  case 
where  the  intent,  as  we  have  supposed,  is  to  tax  all  property  save 
that  of  black  persons,  the  burthen  of  showing  the  exemption  is 
•un  the  one  claiming  it.  Upon  its  being  shown  that  the  corpora- 
tors and  stockholders — who  are  at  least  the  real  owners  and  who 
are  natural  persons   having   color— are  black   persons,  the  courts 

may  grant  the  relief  sought,  but  not  otherwise. 

The  demurrer  must  be  sustained,  and  unless  an  amendment  be 
filed,  showing  the  real  owners  of  the  property  to  be  black  persons, 
'the  injunction  must  be  dissolved  and  petition  dismissed. 

Judgment  reversed  for  proceedings  consistent  with  this  opinion. 


SUPERIOR  COURT  ABSTRACTS. 


LOUIS  V.  COMMONWEALTH. 

Filed  Ontober  17,  1894.    Appeal  from  Harrison  Circuit  Court.     Opinion  of 
the  court  by  Judfi^e  Yost,  aflSrming. 

1.  Indictment  for  snfiering  gaming— The  court  properly  overruled  a  de* 
nsurrer  to  an  indictment  against  appellant  for  suffering  gaming  on  prem- 
ises in  his  occupation  and  under  bis  control,  as  the  indictment  plainly  and 
Bpecifically  charged  that  the  defendant  kept  the  house;  that  the  gaming  was 
done  therein  and  that  he  permitted  it. 

2.  Change  of  defendant's  name— The  indictment  having  been  returned 
against  "S.  J.  Louis."  when  the  true  name  of  defendant  was  ''Jo.  Lewis," 
the  defendant  can  not  complain  of  the  action  of  the  court  in  sust-aining  a 
motion  made  by  the  Commonwealth's  attorney  before  the  beginning  of  the 
trial  that  the  prosecution  be  continued  against  defendant  under  bis  true 
name,  which  was  entered  on  the  records  with  a  reference  to  the  fact  of  his 
having  been  indicted  by  the  name  mentioned  in  the  indictment. 

8.  Introduction  of  testimony  out  of  order— The  court  did  not  abuse  Its  dis- 
cretion in  permitting  the  attorney  for  the  Commonwealth,  after  the  defend- 
ant had  closed  his  testimony,  to  introduce  evidence  showing  that  the  bouse 
where  the  gaming  was  alleged  to  have  been  done  was  situated  on  the  street 
«ind  numbered  as  described  in  the  indictment. 

W.  S.  Hardin  for  appellant;  Wm.  J.  Hendrick  for  appellee. 

BULLOCK  V.  COMMONWEALTH. 

lulled  October  17,  1894.    Appeal  from   Hickman  Circuit  Court.    Opinion  of 
the  court  by  Judge  Barbour,  affirming. 
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1.  Id  this  prooeeding  for  forfeiture  of  money  deposited  in  lieu  of  bail,  the 
accused  baTiug  been  admitted  to  bail  by  the  county  judge  as  an  examining 
oourt,  and  the  records  of  the  examining  court  being  lost  after  they  were 
filed  with  the  clerk  of  the  circuit  court,  parol  testimony  showing  that  the 
accused  waived  an  examination  and  was  allowed  to  give  bail  in  the  sum  of 
1600,  and  that  this  amount  was  deposited  by  appellant  in  lieu  of  bail, 
whereupon  the  prisoner  was  released,  and  that  the  county  judge  signed  a 
judgment  showing  these  facts,  which  judgment  was  filed  with  the  circuit 
clerk,  was  suffloient  to  bring  the  case  within  the  rule  laid  down  in  Morgan 
Y.  Commonwealth,  12  Bush,  84,  and  sustains  the  judgment  of  forfeiture. 

2.  Same— Married  women— Appellant,  who  deposited  the  money  In  lieu  of 
bail,  can  not  resist  the  forfeiture  upon  the  ground  that  she  was  a  married 
woman,  although  if  she  had  executed  a  bond  for  the  appearance  of  the  ac- 
cused this  plea  would  have  been  good. 

J.  D.  White  &  Son  and  W.  G.  Bullitt  for  appellant;  W.  J.  Hendriok  for 
appellee. 

JONES  V.  McCROCKLIN. 

Filed  October  17,  18U4.    Appeal  from  Spencer  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  aflQrming. 

1.  New  promise— Limitation— An  acknowledgment  or  promise  to  pay  a 
debt  before  it  is  barred  merely  operates  to  prolong  the  statutory  limitation 
by  cutting  off  the  antecedent,  and  no  action  can  be  maintained  on  such  new 
promise  unless  it  was  intended  that  it  should  take  the  place  of  the  original, 
liability  and  discharge  the  debtor  from  liability  therein. 

3.  Same— In  this  action  in  which  the  plaintiff  sought  to  recover  money 
which  he  had  paid  for  defendant  as  his  surety,  the  payment  by  plaintiff 
being  set  up  in  the  petition  with  the  allegation  that  **no  part  of  same  has 
ever  been  paid  this  plaintiff,*'  and  that  defendant  has  "all  along"  since  the. 
time  of  said  payment,  and  within  five  years  past,  promised  plaintiff  to  pay 
him  said  debt  and  interest,  these  allegations,  considered  in  connection  with 
the  evidence  showing  promises  made  during  the  four  or  five  years  just  suc- 
ceeding the  payment  of  the  debt  by  plaintiff  and  repeated  promises  after  that 
time,  are  sufficient  to  show  that  the  action  was  upon  the  original  liability, 
and  that  the  continuous  promises  were  relied  upon  in  anticipation  of  the 
defense  of  limitation. 

8.  Exemptions- The  original   liability  having  been  created  prior  to  the. 
exemption  act  of  1884,  the  exemption  therein  provided  for  does  not  apply. 
Fairleigh  &  Straus  for  appellant;  J.  W.  Heasor  for  appellee. 

COMBS  V.  COMMONWEALTH. 

WHITE  V.  SAME. 

BURDETT  V.  SAME. 

Filed  October  17,  18M.    Appeal  from  Boyle  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

In  appealing  to  the  circuit  court  from  a  judgment  of  a  lower  court  in  a 
misdemeanor  case  it  is  necessary  for  the  appellant  to  file  in  the  clerk's  oflSce. 
of  the  circuit  court,  within  the  sixty  days  allowed  him  to  prosecute  the  ap- 
peal, a  copy  of  the  warrant  or  summons  and  a  copy  of  the  judgment  of  thn 
court  from  which  he  appealed,  and  if  he  fails  to  file,  thefe  copies  within 
that  time  the  court  has  no  jurisdiction  of  the  appeal.  The  subsequent  filing^ 
of  the  copies  can  not  give  jurisdiction. 

Robert  J.  Breckinridge  for  appellants;  Wm.  J.  Hendriok  for  appellee. 
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VILKY  V.  PETTIT. 

Filed  Ootober  17,  1894.    Appeal  from  Fayette  Glronit  Court.    OplnioD  of  the 

court  by  Presiding  Judge  Breut,  reversing. 

To  entitle  one  to  recover  for  services  rendered  it  is  not  necessary  that  there 
Hhould  have  been  an  express  request  for  the  services,  as  the  facts  may  be 
such  that  the  law  will  imply  a  request;  and  where  that  is  true  it  is  suffi- 
cient, and,  in  fact,  proper,  to  merely  allege  in  the  petition  the  facts  from 
Which  the  request  is  implied,  without  using. the  word  request  or  its  equiv- 
alent in  terms. 

In  this  action  to  recover  for  services  rendered  by  plaintiff  as  real  estate 
agent  in  selling  property  for  defendant,  it  was  suflScient  to  allege  that  the 
Bervlces  were  rendered  with  defendant's  consent  and  that  he  aooepted  the 
benefit  of  theui. 

Thornton  &  Kerr  for  appellant;  F.  C.  Elkin  and  J.  R.  Morton  for  appellee. 

COOK,  &c.  V.  FARMERS  BANK  TRUST  CO. 

^iled   October  17,  1804.    Appeal  from  Garrard  Circuit  Court.    Opinion  of 

the  court  by  Presiding  Judge  Breut.  aflirmlng. 

Assignment  of  note  by  executor  In  payment  of  individual  debt— Rights  of 
heirs  and  creditors— In  this  action  upon  notes  payable  to  an  executor,  by 
Whom  they  were  assigned  to  plaintiff,  a  devisee  and  creditor  of  the  estate  of 
the  payee's  testator  was  not  entitled  to  be  made  a  party,  and  the  court  prop- 
erly dismissed  an  answer  and  petition  filed  by  her  setting  up  the  fact  that 
the  notes  sued  on  were  assigned  to  plaintiff  by  the  executor  in  payment  of 
his  individual  debt,  and  praying  that  the  administrator  de  bonis  non,  the 
successor  of  the  executor,  be  required  to  assert  his  claim  to  the  notes,  and 
that  he  should  administer  the  proceeds.  The  petitioner  has  a  right,  making 
the  proper  parties,  to  sue  for  a  settlement  of  the  estate ;  and  if  upon  a  settle- 
ment it  should  appear  that  by  assigning  these  notes  the  executor  was  guilty 
x)t  converting  them  to  his  own  use,  she  may  have  a  cause  of  action  against 
him.  Or  if  it  should  appear  from  such  settlement  that  as  devisee  or  heir  or 
creditor  she  has  a  claim  against  the  estate,  and  that  the  administrator  de 
bonis  non,  with  the  will  annexed,  refuses  to  pursue  any  assets  she  shows, 
fluch  as  these  notes  would  be  if  they  were  converted  by  fraudulent  collusion 
between  the  executor  and  the  plaintiff,  she  might,  with  proper  parties  and 
-allegations  showing  these  facts,  maintain  an  action  against  the  plaintiff; 
but  the  isolated  transactions  of  an  executor  can  not  be  attacked  by  devisees 
tir  creditors  before  a  settlement,  as  was  sought  to  be  done  by  the  petitioner 

In  this  case. 
Wm.  Herndon  for  apisellants;  J.  S.  Owsley,  Jr.,  for  appellee. 

DEVOU  V.  COMMISSIONER   OF   PLEASANT   RUN,  &o.,  T.  P.  R.  CO. 

Filed  October  17,  1894.    Appeal  from  Kenton  Circuit  Court.    Opinion  of  the 

court  by  Judge  Yost,  reversing. 

1.  Appeals  to  circuit  courts— Under  an  act  of  the  general  assembly  confer- 

ting  power  upon  the  Kenton  County  Court  to  construct  turnpikes  in  that 

xjounty  at  the  cost  of  certain  of  the  taxpayers  owning  property  contiguous  to 

the  road,  and  authorizing  any  property  owner  living  in  the  district  to  apply 

to  the  county  court  to  be  exempted  from  the  tax.  upon  which  application 

the  court  to  determine  from  the  testimony  offered  whether  the  property  of 

the  applicant  would   be  benefited   by  the  road,  one  whose  application  for 

exemption  was  refused  by  the  county  court  had  the  right  to  appeal  from 

that  judgment  to  the  circuit  court  under  the  general  law  regulating  appeals 

to  that  court,  the  amount  of  the  applicant's  tax,  which  was  the  amount  in 
TJontroversy,  being  as  much  as  |25. 
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2.  TazatioD— Validity  of  levy— While  the  aot  provides  that  the  application 
for  ezemptioD  must  be  made  before  the  levy  of  the  tax,  yet,  as  the  oommls- 
sioners,  Id  orderlog  the  levy  in  qoestion,  here  left  blank  the  amount  wbiob 
should  be  paid  upon  each  |100  worth  of  property,  the  levy  was  invalid  until 
that  blank  was  filled,  and  the  right  to  apply  for  an  exemption  was  not 
affected  by  it,  although,  if  the  blanks  had  been  filled  before  the  application 
for  exemption  was  made,  it  would  have  related  back  to  the  time  the  levy 
was  ordered,  and  it  would  then  have  been  too  late  to  make  the  application. 

3.  Same— Where  a  levy  is  required  to  be  made  at  a  particular  time  the 

duty  upon  the  authorized  body  is  absolute,  and  if  no  levy  be  made  at  this 
time  the  power  to  make  it  is  not  lost,  but  may  be  afterward  exercised. 

R.  C.  Simmons  and  Charles  H.  Flsk  for  appellant;  D.  A.  Glenn  for  ap- 
pellee. 

KOTHEIMER  v.  SCHWAB,  &o. 

Filed  October  17,  1894.    Appeal  from  McCracken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Yost,  affirming. 

A  married  woman  empowered  by  decree  of  court  to  trade  as  a  feme  sole  is 
liable  for  the  price  of  goods  sold  and  delivered  to  her  at  her  instance  and  re- 
quest, and  the  fact  that  the  goods  were  necessaries  for  herself  and  family, 

and  that  she  is  sued  jointly  with  her  husband  for  the  price,  does  not  deprive 
the  plaintiff  of  the  right  to  a  judgment  against  her  aJone. 

Campbell  &  Campbell  for  appellant;  J.  W.  Bloomfield  and  W.  D.  Greer 
for  appellees. 

LEACH  V.  NEWPORT  NEWS  &  MISSISSIPPI  VALLEY  CO. 

Filed  October  24,  1894.    Appeal  from  Ohio  Circuit  Court.    Opinion  of  the 
court  by  Presiding  Judge  Brent,  affirming. 

1.  Objection  to  jurisdiction  not  waived  by  demurrer— In  this  action  against 
a  railroad  company  to  recover  damages  for  injury  to  plaintiff's  horse,  caused 
by  the  horse  becoming  frightened  at  one  of  defendant's  trains  and  running 
against  a  fence,  while  the  question  of  whether  the  court  had  jurisdiction  of 
the  action,  which  is  local,  was  not  directly  raised  by  a  general  demurrer  to 
the  petition,  yet  it  was  not  waived;  but  as  the  allegations  of  the  petition  are 
that  all  the  facts  on  which  plaintiff  relies  occurred  in  the  county  in  which  the 
suit  was  brought,  they  show  the  court  had  jurisdiction  of  the  subject-matter. 

2.  Pleading  negligence—In  a  suit  for  damages,  founded  upon  defendant's 
negligence,  the  plaintiff  may  allege  negligence  as  a  fact,  and  if  other  than 
ordinary  negligence  is  essential  to  a  recovery,  state  the  character  or  degree; 
or  he  may  state  the  facts  constituting  the  negligence.  If  he  undertake  to 
fltate  the  facts  he  must  state  all  that  are  essential  to  his  cause  of  action,  and 
by  that  statement  he  is  bound  and  can  not  on  the  trial  prove  negligence  of 
any  other  kind  than  that  alleged. 

3.  Same— As  plaintiff  alleges  in  his  petition  that  defendant  carelessly  and 
negligently  suffered  its  fence  along  its  road  to  be  down  and  a  gap  opened 
therein  through  which  plaintiff's  horse  strayed  into  defendant's  inclosure 
and  near  its  track,  and  that  defendant  so  negligently  operated  its  trains  that 
the  same  frightened  said  horse  and  caused  it  to  run  against  defendant's 
fence,  thus  killing  said  horse,  it  is  evident  plaintiff  relies  on  the  alleged 
negligence  of  defendant  in  permitting  its  fence  to  be  down  and  a  gap  to  re- 
main open  in  it  as  the  proximate  cause  of  the  injury,  the  alleged  negligence 
of  defendant  in  operating  its  trains  being  but  a  link  in  the  connection  be- 
tween the  proximate  cause  and  the  injury. 

4.  Railroads— Negligently  allowing  fence  to  be  out  of  repair— As  the  plain- 
tiff does  not  allege  any  fact  showing  he  had  a  right  to  rely,  as  between 
himself  and  the  company,  upon  the  fence  being  there  and  in  good  order, 
and,  besides,  does  not  show  that  the  horse  was  in  any  more  danger  from 
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fright  iDside  the  iDolosure  thaD  be  would  have  been  outside,  the  company  ig 
not  liable. 

6.  Same— ProxlDiate  cause— Even  If  the  oompauy  owed  plaintiff  the  duty 
of  keeping  the  fence  in  repair,  the  negligence  was  not  the  proximate  cause 
of  the  injury,  as  the  horse  was  not  upon  the  track  and  was  not  struck  by 
the  train. 

Guffy  &  Hingo  for  appellant;  P.  H.  Darby  for  appellee. 


Tl)e  K^i^tacky  IjaW  Reporter 


EDITOR: 

W.  J.  CHINN Frankfort,  Ky. 


Vol.  16.  DECEMBER  1,  1894.  No.  11 


KENTUCKY  COURT  OF  APPEALS. 


HENDERSON  v.  COMMONWEALTH. 

(Filed  October  2,  1894— Not  to  be  reported.) 

Breaking  into  storehoase— Incompetent  testimony—A  person  accused  of 
breaking  into  a  storebouse  and  stealinfr  therefrom  wearinii  apparel  can  not 
be  convicted  apon  proof  that  such  wearing  apparel  would  nt  him,  in  the 
abitence  of  proof  that  the  goods  were  ever  found  iu  his  possession  or  on  his 
person.  The  opinion  of  the  owner  that  something  not  seen  which  the  ac- 
cused banded  his  mother  upon  bis  arrest  was  the  store  key  was  incompetent. 
The  statement  uf  the  accused  "that  if  placed  in  the  penitentiary  for  every- 
thing that  he  did  he  would  stay  there  100  years"  was  not  evidence  of  guilt, 
when  connected  with  the  facts  relied  upon  by  the  Commonwealth  to 
establish  the  cbnrgt* . 

Foster  &  Towles,  W.  E.  &  S.  A.  Russell  and  Lev.  Russell  for 
appcllnnt. 

W.  J.  Hendrick  for  appollee. 

Appeal  from  Green  Circuit  Court. 

Opinion  of  the  court  by  Ju<lge  Pryor. 

The  appellant  was  convicted  of  breaking  into  a  storehouse  with 
the  intent  to  steal. 

The  testimony  upon  whicli  the  conviction  is  based  is  clearly 
incompetent.  The  merchandise  of  the  owner  that  was  stolen 
consisted  of  wearing  apparel,  hats,  shoes,  coats,  etc.  The  Com- 
monwealth was  permitted  to  prove  that  hats  of  a  certain  num- 
ber, siioes  of  a  certain  number,  and  coats  missing,  would  fit  tlie 
head,  feet  and  body  of  tlie  accused.  The  goods  were  never  in 
his  possession  or  shown  to  have  been  on  his  person,  and  a  con- 
clusion because  such  wearing  apparel  would  fit  him  can  not  be 
sustained.  ;^t;;:^ 

It  is  also  shown  that  when  arrested  the  accused  handed  to  his 
mother  something  that  was  not  visible  or  st?en,  and  the  opinion 
of  the  owner,  to  the  effect  that  he  thought  it  was  his  store  key, 
was  incompetent. 

vol.  16—22 
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The  goods  were  found  in  a  field  under  an  old  house,  about  800 
yards  from  the  house  of  the  mother  of  the  accused,  with  whom 
he  lived.  It  does  not  appear  that  his  mother  owned  the  house 
or  liad  any  control  over  it,  and  the  old  building  in  which  the 
goods  were  found  was  located  nearer  the  residence  of  otliers  than 
the  house  of  the  accused.  That  the  party  charged  was  seen  Lear 
the  store  that  night,  and  that  he  had  in  his  possession  a  glass 
cutter,  were  facts  admissible  in  the  event  other  facts  tended  to 
establish  guilt. 

That  the  accused  stated  after  his  arrest  "that  if  placed  in  the 
penitentiary  for  everything  that  he  did  he  would  stay  there  100 
years,"  was  not  evidence  of  guilt,  when  connected  with  the 
facts  relied  on  by  the  Commonwealth  to  establish  the  charge. 
Facts  conducing"  to  establish  guilt  are  competent,  but  such  as 
create  only  a  more  suspicion  that  the  accused  might  be  the  guilty 
party  are  incompetent. 

If  tlie  appellant  had  been  found  with  the  goods  on  his  person 
or  on  premises  under  his  control,  his  reckless  statement  as 
to  the  punishment  he  deserved  would  not  at  least  be  prejudicial, 
but  from  the  bill  of  evidence  in  this  record  we  see  no  testimony 
authorizing  a  conviction. 

Judgment  reversed  and  remanded  for  a  new  trial. 


TANDY,  TREASURER  v.  NORMAN,  AUDITOR. 

(Filed  October  4,  18^4— Not  to  be  reported.) 

Insane  a syhnii a— Warrants  for  expenses— Warrants  on  the  State  treasury 
for  th«  payinnnt  of  the  expenses  of  in»'ane  asylums,  as  provided  for  in  act  of 
March  10,'lS94,  can  not  be  issued  before  the  expenses  or  liabilities  are  act- 
ually lii(?urred. 

Thomas  H.  Hines  for  appellant. 

\V.  J.  Hendiick  for  appellee 

Appeal  from  Franklin  Circrit  Court. 

Opinion  of  the  cour!:  by  Judge  Lewis. 

Appellant,  W.  T.  Tandy,  treasurer  of  the  Western  Kentucky 
Asylum  for  the  Insane,  that  is  by  statute  made  a  body-politic 
and  corporate,  brought  tins  action  in  the  Franklin  Circuit  Court, 
September  20,  IHiU,  for  a  mandamus  requiring  defpndant,  L.  C. 
Norman,  auditi)r  of  [)ublic  accounts,  to  draw  his  warrant  in  favor 

of  plaintiff  on  the  treasurer  of   the   State  for  $ ,  in  payment 

of  quarterly  alio vv« nee  for  support  of  that  institution,  at  begin- 
ning instead  of  ending  of  the  (juarter  commencing  July  1,  181)4. 

The  authority  for  drawing  warrants  in  such  cases  is  conferred 
by  "An  act  relating  to  the  asylums  for  the  insane  and  of  the  in- 
stitution for  f.-(^ble  minded  children  i^jupported  by  the  State." 
appn)ved  March  1(>,  1894. 

According  to  s(*clion  H,  article  1  of  that  act  the  fiscal  year  of 
the  institutions  thereby  provided  for  begins  October  1st  and 
closes  September  .SOth;  and  a  rei)ort  by  the  superintendent  and 
board  of  (•oinmissioners  of  each  is  re(|uired  made  during  the 
month  of  October  of  each  year  to  the  governor  of  the  condition  of 
the  institution  under  their  clnirge,  exhibiting  amount  of  income 
and  expenditure,  from  what  sour(;e  the  income  was  received,  and 
for  what  the  expenditure  was  made,  the   number  of   inmates  re- 
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reived  and  discharged  or  left  during  the  year,  with  such  other 
facts  and  suggestions  as  they  deem  important,  which  report  the 
governor  shall  communicate  to  the  legislature  at  its  next  regular 
session. 

By  section  7  it  is  made  the  duty  of  the  president  of  each  board 
t)f  commissioners  and  superintendent  of  each  institution,  every 
three  months,  to  jointly  certify  under  oath  to  the  auditor  of  pub- 
lic accounts  the  number  of  inmates  actually  supported  by  the 
institution,  specifying  the  number  who  do  not  pay  anything,  the 
number  who  pay  in  full  and  the  number  who  pay  in  part,  and 
amount  so  paid,'  as  well  as  amount  of  unexpended  balance  of  tlie 
t^tate  appropriation,  over  and  above  debts  and  liabilities,  exist- 
ing against  the  institution ;  and  thereupon  the  auditor  shall  draw 
his  warrant  on  the  State  treasurer  in  behalf  of  such  institution 
for  the  amount  allowed  by  law  for  each  nonpaying  inmate,  and 
for  so  much  in  addition  as  will,  when  added  to  the  sum  paid  by 
those  partially  dependent  on  the  charity  of  the  State,  be  equal 
to  the  amount  allowed  for  each  nonpaying  inmate. 

Out  of  the  annual  ajjpropriation  made  the  board  of  commis- 
sioners shall  pay  for  all  repairs  to  and  expenses  of  the  institu- 
tion, and  salary  and  wages  of  all  offlcers  and  employes,  but  not 
'expanses  of  conveying  per;^ons  to  the  institution;  and  they  shall 
incur  no  liability  on  belialf  of  the  State,  for  any  purpose,  be- 
vond  the  amount  received  irom  the  treasury  and  from  paying 
Inmates.  The  auditor  shail  estimate  any  unexpended  balance 
reported  by  tlje  president  and  the  superintendent  of  each  institu- 
tion as  a  part  of  its  next  quarterly  allowance,  and  draw  his  war- 
rant only  for  a  sum  sufficient,  wirh  said  balance,  to  make  com- 
plete th  sum  allowed  by  law  for  each  quarter. 

It  seems  to  us,  whether  we  look  to  the  construction  and  mean- 
ing of  language  used  or  to  the  usual  policy  and  purpose  of  such 
appropriation  of  public  money,  it  is  manifest  it  never  was  in- 
tended that  t  e  treasurer  of  such  institution  should  have  posses- 
sion and  control  of  money  allowed  for  support  of  the  institution 
before  expenses  and  liabilities  therefor  have  been  actually  in- 
<;urr*Hl  and  the  amount  thereof  ascertained  and  reported  at  end 
of  each  quarter  of  the  fiscal  year — the  treasurer  to  make  report 
to  the  provernor  and  the  board  of  commissioners — for  by  section  7 
the  auditor  is  authorized  to  issue  his  warrant  only  for'amount  of 
debts  and  liabilities  existing  (not  anticipated)  against  the  in- 
stitution at  time  the  certificate  of  the  board  and  superintendent 
is  filed. 

Judgment  affirmed. 


xMACAITLEY  v.  ELROD. 

(Filed  October  4,  1894— Not  to  be  reported.) 

1.  Slander  and  libel— In  an  action  for  slander  and  libel  the  second  count 
in  the  petition,  which  contain»^d  words  chrti-ginj?  plaintiff  with  cheating 
another  out  of  money  hy  chicanery  and  artifice,  did  not  Impute  a  felony,  and 
t)ould  not  have  been  so  understood  by  those  present.  The  demuri'er  to  the 
count  should  have  been  sustained,  as,  in  a  case  like  this,  words,  to  be  action- 
able per  se,  should  charf?e  an  offense,  for  the  comniivssion  of  which  the  party 
would  be  liable  to  indictment  and  punishment. 

2.  Same— An  instruction  was  jjiven  to  the  effect  that  if  the  words  set  forth 
in  the  petition,  and  embraced  in  either  count,  were  spoken  or  written  with 
malice,  etc.,  the  jury  shonlci  find  for  the  plaintiff,  and  a  verdict  was  found 
tor  the  plaintilT.     The  second  count  failinir  to  state  a  cause  of  action,  and 

his  court  being  unable  to  determine  on  which  count  the  verdict  was  ren- 
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dered,  the  judgmeDt  should   be  reversed,  although  the  other  counts  statedi 
oauses  of  action. 

8.  Same— Pleading— Averment  in  answer  that  the  defendant  haR  no  recol- 
lection of  speaking  the  words  charged  in  the  petition,  or  has  no  knowledge 
or  information  sufficient  to  form  a  belief  that  he  ever  spoke  the  words,  and, 
therefore,  denies  that  he  ever  spoke  them,  is  not  a  denial  of  the  charge,  for 
he  must  make  a  positive  denial  that  he  ever  made  the  charge  or  an  admis- 
Bion  of  the  facts  will  follow. 

4.  Same— Evidence— The  trouble  between  the  parties  having  originated  in. 
a  former  action  for  the  settlement  of  their  accounts,  the  entire  record  \n.> 
this  action  was  competent  evidence  for  the  jury. 

C  B.  Seymour  and  E.  F.  Trabue  for  appellant. 

Kobn,  Baird  &  Speckert  and  O'Neal,  Phelps  &  Pryor  for  appel- 
lee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellee.  El  rod,  was  for  many  years  the  bookkeeper  and 
assistant  of  the  appellant,  Macauley,  in  the  business  connected 
with  his  theatre  in  the  city  of  Louisville. 

In  the  settlement  of  that  business  the  parties  became  hostile  to- 
each  other  and  the  product  of  this  unfriendly  feeling  is  the  pres* 
ent  action  for  slander  and  libel  by  the  appellee  against  the  appel- 
lant.    The   petition   contains   several   counts,  one  of   which  was- 
abandoned  and  a  trial  had  on  counts,  two,  three  and  four,  with 
a  verdict  for  the  appellee. 

The  case  went  to  the  Superior  Court,  where  the  judgment  wa& 
reversed,  and  this  appeal  is  from  the  Superior  Court  to  this, 
court.  In  the  second  count  it  is  alleged  the  defendant  spoke  of 
and  concerning  the  plaintiff  the  following  false  and  slanderous 
words:  "He  (meaning  the  plaintiff)  beat  Boulier  out  of  a  thou- 
sand dollars  when  he  worked  for  Boulier  at  the  Turf  Exchange. 
He  robbed  you,  Boulier,  of  a  thousand  dollars  while  he  worked 
for  you;*'  thereby  intending  to  charge  falsely  the  plaintiff  had 
defiauded  and  robbed  Boulier  of  one  thousand  dollars,  and  had 
committed  the  crime  of  larceny.  It  further  alleged  that  the 
words  were  maliciously  spoken  of  the  plaintiff  in  the  presence 
and  hearing  of  divers  persons. 

In  the  third  count  he  is  allef^red  to  have  spoken  the  following 
slanderous  words:  "I  discharged  Elrod  for  stealing.''  In  the 
fourth  count  it  is  alleged  that  the  defendant  caused  to  be  pub- 
lished of  the  plaintiff  in  substance,  that  "I  (the  defendant)  had 
E laced  implicit  confidene  in  the  integrity  of  my  assistant,  and 
ad  left  almost  wholly  to  him  tJie  financial  management  of  my 
business.  I  knew  my  theatre  was  making  from  five  to  seventeen 
thousand  dollars  a  year,  and.  therefore,  borrowed  no  trouble  in 
regard  to  my  finances.  At  last,  however,  I  became  suspicious 
that  m;-  business  had  not  been  properly  managed,  and  1  began 
an  investigation  of  my  books,  when,  to  my  astonishment,  while 
I  had  made  large  sums  of  money,  yet  I  was  yearly  getting  in 
debt.  So  I  at  once  put  an  expert  at  my  books,  and  up  to  the 
present  time  have  found  discrepancies  to  the  amount  of  $17,000." 

It  is  alleged  that  the  plaintiff  was  his  only  assistant  and  the 
libelous  matter  liad  reference  to  the  plaintiff.  The  malicious 
publication  or  its  procurement  to  be  published  by  the  defendant 
is  alleged,  and  all  the  requisites  of  a  good  petition  are  set  forth 
in  each  count,  in  the  event  the  words  spoken  are  slanderous  or 
tiiosG  written  libelous. 

There  was  an    instruction    to   the   effect   that    if   the  words  set 
forth  in  the  petition  and  embraced   in  either  count  were  spokeix 
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'or  written  with  malice,  etc.,  the  jury   should   find  for  the  plain- 
tifl,  and  a  general  verdict  was  returned  for  $2,5(X). 

The  contention  of  counsel  for  the  defense  on  the  question 
raised  by  the  demurrer  sliould  have  been  sustained  as  to  the  sec- 
ond count.  The  words  spoken  in  reference  to  the  plaintiff's  con- 
nection with  Soulier  did  not  impute  a  felony,  and  could  not  have 
'been  so  understood  by  those  present. 

*'He  beat  Boulier  out  of  a  thousand  dollars  when  he  worked 
for  Boulier  at  the  Turf  Exchange,  ife  robbed  you,  Boulier,  of  a 
thousand  dollars  when  he  worked  for  you."  The  words  used  in 
the  first  sentence  of  the  alleged  slanderous  charge  explain  to  one 
of  ordinary  understanding  the  meaning  of  the  defendant  in 
speaking  the  words  contained  in  the  last  sentence  "He  robbed 
you,  Boulier,  of  a  thousand  dollars  when  he  worked  for  you.''  In 
what  manner  did  he  rob  Boulier?  It  was  by  beating  him  out  of 
a  thousand  dollars,  through  chicanery  or  artifice.  The  idea  that 
he  forcibly  took  from  the  person  of  Boulier  the  money  is  not 
conveyed  to  the  hearer  by  the  words  used,  nor  was  such  the  in- 
tent of  the  defendant,  if  The  did  speak  the  words,  nor  would  the 
words  spoken  naturally  authorize  one  to  conclude  that  such  was 
the  meaning  of  the  defendant,  or  that  he  intended  to  charge  the 
plaintiff  with  larceny.  No  special  damage  is  alleged  or  any  ex- 
terior fact  by  way  of  averment  showing  a  j^urpose  on  the  part  of 
the  defendant  to  charge  the  plaintiff  with  having  committed  a 
•crime  that  would  subject  him  to  punishment.  Words  are  action- 
able per  se  In  a  case  like  this  where  an  offense  is  charged  and 
the  party  charged  liable  to  indictment  and  punishment  for  its 
•commission.  The  demurrer  should,  therefore,  have  been  sus- 
tained to  the  second  count. 

As  to  the  third  count,  **I  discharged  Elrod  for  stealing,"  it  is 
•clearly  actionable  and  within  the  rule. 

As  to  the  fourth  count,  in  which  the  want  of  honesty  and  in- 
tegrity is  charged  against  the  plaintiff,  the  demurrer  was  prop- 
•erlv  overruled.  His  personal  as  well  as  business  integrity  is  not 
x>nly  questioned,  but  a  charge  of  dishonesty  necessarily  follows 
from  the  language  written. 

The  second  count  failing  to  state  a  cause  of  action,  and  this 
court  being  unable  to  determine  on  which  count  the  verdict  was 
Tendered,  necessitates  a  reversal  of  the  judgment. 

Any  mitigating  circumstances  may  be  pleaded  by  way  of  re- 
ducing the  damages,  or  such  facts  proven  when  pleaded  as  show 
that  no  crime  was  intended  to  be  imputed  to  the  plaintiff,  and 
that  those  hearing  the  words  alleged  to  have  been  spoken  could 
not  have  understood  the  defendant  as  meaning  to  charge  the 
plaintiff  with  being  guilty  of  larceny,  and,  if  so,  it  is  a  defense 
to  the  action,  in  the  absence  of  an  allegation  of  special  damage. 
(Parker  v.  McQueen,  8  B.  M.,  16;  Barnett  v.  Jackson,  Sneed,  66; 
IJivil  Code,  section  124.) 

The  third  paragraph  of  tlie  answer,  as  we  construe  that  plead- 
ing, does  not  deny  the  speaking  of  the  words  mentioned  in  the 
third  count  of  plaintiff's  petition.  The  averment  that  defendant 
•has  no  knowledge  or  information  sufficient  to  form  a  belief  that  he 
-ever  spoke  the  words  of  and  concerning  the  plaintiff,  etc.,  ''I 
^ischargd  Elrod  for  stealing,"  and  has  no  recollection  of  speak- 
ing the  words,  and,  therefore,  denies  he  ever  spoke  such  words, 
is  not  a  denial  of  the  charge  made. 

He  is  presumed  to  know  w^hether  or  not  he  spoke  the  words, 
«nd  must  make  a  positive  denial  that  he  ever  made  the  charge, 
^r  an  admission  of  the  facts  will  follow.  No  part,  however,  of 
^he  third  count  should  have  been  stricken  out. 
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The   civil  action,  or  a  part  of  it,  of  Elrod   v.  Macauley  was 

introduced   as   evidence,  and   while    the  judgment   determining- 

the  ripfhts  of  the  parties  in  the  settlement  of  their  accounts  must 

be  held  conclusive,  the   entire   record   should   have   gone    to  tha 

jury,  and  the  court  erred  in  excluding  it.  Whether  the  facta 
there  developed  are  in  aggravation  or  mitigaton  of  the  offense 
charged^  if  established,  is  a  question  for  the  jury. 

The  trouble  between  the  parties  originated  from  that  litigation 
or  the  facts  leading  to  it,  and  the  record  was  competent. 

Judgment  reversed  and  remanded  for  a  new  trial  consistent 
With  this  opinion. 


MORRISON,  &c.  V.  BECKHAM. 
(failed  Octoi)er  6,  1894.) 

1.  New  trial — Appeal— Wherp  a  defendant,  against  whom  there  had  lieen  a 
verdict;  and  judgment,  instituted  an  independent  action  lor  a  new  trial,  and 
a  judgment  grantin^r  him  tiie  relief  asked  fur  was  upon  appeal  reverscH) 
upon  the  ground  that  the  court  had  no  power  in  an  independent  action  to 
grant  a  new  trial  upon  the  grounds  alleged,  that  decision  is  not  a  bar  to  an 
appeal  from  the  original  jud^nient. 

a.  As  no  afTldavit  or  grounds  were  filed  in  support  of  a  motion  by  defend^ 
ants  for  continuance  until  after  the  jury  had  lieen  sworn  and  "evidence  heard 
In  part,  and  the  court  then  offered  to  sustain  the  motion  of  defendant s  to 
withdraw  the  jury  and  continue  the  case  upon  condition  of  payment  by 
them  of  plaint iflfs'*  costs  up  to  that  time,  which  was  refused,  the  court  did 
not  err  in  overruling  the  motion,  the  condition  being  reasonable. 

8.  Failure  of  warning  order  attorney  to  report —A  judgment  ag.iin8t  a  de- 
fendant constructively  sunnnoned  can  not  be  regarded  as  rendered  prenia^ 
turely,  merely  because  the  warning  order  attorney  failed  to  file  a  report. 

4.  Report  of  guardian  ad  litem— Clerical   misprision— It  is  a  oleriwil  mis- 

Elision  to  render  judgment  against  an  infant  until  a  defense  or  report  has 
een  filed  by  the  trnardlan  or  guardian  ad  litem  pursuant  to  the  provisiona 
of  section  3«  of  the  Civil  Code,  and,  therefore,  a  judgment  can  not  be  re- 
versed upon  that  ground  uniil  there  has  first  been  a  motion  in  the  lower 
court  to  set  it  aside. 

6.  In  is  error  to  render  judgment  against  a  defendant  constructively  sum- 
moned, and  who  has  not  apptared,  unless  a  bond  has  betn  executed  as  re- 
quired by  section  410  of  the  Civil  Code;  and  this  is  true  as  well  where  the 
judgment  is  for  sale  of  real  properly  as  where  it  is  for  the  sa  e  of  personal 
property. 

Lafe  S.  Pence  and  Knott  &  Edelen  for  appellants, 

John  D.  Wickliffe  for  appellee. 

Appeal  from  Xelson  Circuit  Cr.urt. 

Opinion  of  the  court  by  Judge  Lewis. 

Julia  W.  Beckham  brought  this  action  to  recover  a  tract  of 
land  in  possession  of  T.  J.  Morrison,  and  others;  but  T.  J. 
Sweets,  l)eing  upon  his  petition  made  a  defendant,  filed  separate 
answer  denying  plaintiff  was,  as  alleged  by  her,  owner  and  en- 
titled to  recover,  and  stating  he  was,  in  right  of  his  deceased 
wife,  Jjucinda,  owner  of  a  life  estate,  his  co-defendants  being  hia 
tenants.  He  further  stated  that  Josephine  Powell,  a  daughter, 
and  Powell,  Charles  and  Mary  Sweets,  children  of  a  deceased  eon 
of  iiimself  and  Lucinda,  were  owners  of  the  fee  in  remainder,  and 
by  an  order  made  at  October  term  of  the  court,  1890,  plaintiff  was. 
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required  to  make   them  also   parties  defendants,  vvliich    was   by 
amended  petition  done. 

At  the  February  term,  1891,  was  a  trial  of  the  action  which  re- 
sulted in  verdict  and  judgment  for  plaintiff;  and  motion  for  new 
trial  having  been  overruled,  defendants  prayed  an  appeal  to  this 
court,  which  was  granted,  and  time  for  preparing  a  bill  of  excep- 
tions extended  to  October  term  of  court.  But,  instead  of  tender- 
ing a  bill  of  exceptions  and  then  prosecuting  the  appeal,  they 
instituted  an  independent  action  to  have  the  judgment  set  aside 
and  a  new  trial  of  the  original  action  granted.  And  upon  tiial 
of  the  second  action  at  October  term.  1891,  judgment  was  ren- 
dered giving  the  relief  prnyed  for;  but  upon  appeal  to  this  court 
that  judgmi^'nt  was  reversed,  and  as  a  result  the  first  judgment 
was  left  in  force. 

The  appeal  now  before  us  is  from  the  original  judgment,  whicii, 
if  reversed  at  all.  must  be  done  for  errors  apparent  on  the  record, 
there  being  no  bill  of  exceptions. 

Tlie  first  question,  then  to  be  determined  is  whether  the  pres- 
ent is,  as  contended,  barred  by  decision  of  this  court  on  the 
former  appeal.  It  seems  to  us  not,  because  the  question  there 
presented  and  decided  was  not  whetlier  the  lower  court,  on  trial 
of  the  original  action  at  the  February  term,  1891,  committed  any 
reversible  error,  but  the  real  and  only  question  was  wliether  the 
second  acMon  could,  for  the  cause  stated  in  the  petition,  be  main- 
tained under  tlie  Civil  Code.  That  cause  was  the  refusal  of  the 
lower  court  to  sustain  motion  of  defendants  for  a  continuance  of 
the  original  action,  upon  the  ground  tiiat  one  of  their  attorneys 
was  absent  and,  on  account  of  sickness,  unable  to  be  present  at 
the  trial.  And  in  the  opinion  then  delivered  it  was  distinctly 
held  that  the  lower  court  had  no  power  for  such  cause  at  a  sui)- 
sequent  term  to  set  aside  the  judgment  of  February,  1891,  and 
grant  a  new  trial,  but  that  the  only  remedy  then  left  defendants 
was  an  appeal  from  tiiat  judgment  direct  to  this  court. 

The  record  shows,  in  respect  to  the  first  error  complained  of, 
that  although  a  motion  for  continuance  was  made  Februnry  18, 
1891,  no  affidavit  was  then  filed  or  grounds  slated,  nor  was  it  in 
fact  filed  until  the  next  day.  nfter  the  jury  had  been  sworn  and 
evidence  heard  in  part.  And  then  the  court  did  otfer  to  sustain 
the  motion  of  defendants  to  witlulraw  the  jury  and  continue  the 
case  upon  condition  of  payment  l)y  them  of  plaintiff's  cost  up  to 
that  time?,  which  was  refused.  So  that  as,  in  our  opinion,  the  con- 
dition was  reasonable,  no  error  was  committed  in  then  overruling 
the  motion;  but  other  alleged  errors  are  complained  of  which  we 
will  consisier. 

It  appears  a  warninff  order  was  made  by  the  court  at  October 
term,  189(),  against  Josephine  Powell,  who  is  a  nonrosident  of  the 
State,  and  an  attorney  was  duly  appointed  to  defend  for  her;  but 
counspl  contends  that  as  the  attorney  failed  to  file  a  report  as  re- 
quired by  the  Civil  Code,  tlie  judgment  was  premature. 

Section  60  provides  that  a  defendant  against  whom  a  warning 
order  is  made,  and  for  whom  an  attorney  has  been  appointed, 
shall  be  deemed  to  have  been  constructively  summoned  on  the 
30th  day  thereafter,  and  the  action  may  proceed  accordingly; 
and,  construing  that  section,  this  court  held  in  Hall  v.  Poor,  81 
Ky.,  2(5.  that  a  judgment  can  not  be  regarded  as  rendered  pre- 
maturely because  the  attorney  failed  to  perform  his  duty. 

No  defense  was  madu  prioV  tci  the  judgment  by  a  ^zuardian  of 
either  Powell,  Charles,  or  Mary  Sweets,  who  were  infants,  nor 
a  report  of  a  guardian  filed,  stating  he  was  unable  to  make  de- 
fense as  required  by  subsection  8.  section  86,  Civil  Code:  but  as 
section  616  provides  that  "a  misprision  of  the  clerk  shall  not  be 
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ground  for  an  appeal  until  the  same  shall  have  been  presented 
and  acted  on  in  the  circuit  court,"  which  was  not  done  in  this 
case,  and  section  517  in  terms  makes  it  a  clerical  misprision  to 
render  judgment  against  an  infant  until  a  defense  or  report  is 
filed  pursuant  to  provisions  of  section  86,  it  necessarily  results 
that  error  can  not  be  considered  on  this  appeal. 

Section  410  is  as  follows:  ** Before  judgment  is  rendered  against 
a  defendant  costructively  summoned,  and  who  has  not  appeared, 
a  bond  shall  be  executed  with  g»>od  security,  approvea  by  the 
court,  to  the  effect  that  if  the  defendant  shall  procure  a  vacation 
or  modification  of  the  judgment,  the  person  in  whose  favor  it  is 
rendered  shall  restore  to  the  defendant  any  property  or  money 
obtained  under  such  judgment,  restoration  of  which  shall  be  ad- 
judged. If  the  judgment  be  in  favor  of  persons  having  distinct 
interests,  such  bond  may  be  executed  for  each  according  to  his 
interest.'' 

It  has  been  distinctly  and  repeatedly  decided  by  this  court 
that  a  judgment  against  a  nonresident,  who  has  not  appeared, 
before  the  bond  required  by  that  section  is  erroneous.  It  is  true 
that  the  judgment  in  each  of  the  cases  heretofore  decided  by 
this  court  the  judgment  held  erroneous  was  for  recovery  or  sale 
of  personal  property ;  but  the  section  makes  no  distinction  be- 
tween personal  and  real  property,  nor  are  we  authorized  to  de- 
termine it  was  intended  to  apply  alone  to  personal  property,  for 
subsection  10,  section  732,  expressly  provides  that  the  'word 
**property, ''  unless  a  different  intention  be  expressed  or  shown 
by  the  context,  includes  any  vested  interest,  legal  or  equitable, 
in  real  or  personal  property. 

Besides,  we  see  no  reason  why  a  restoration  of  renl  as  well  as 
of  i)ersonal  property,  in  cases  provided  for  in  that  section, 
should  not  be  secured  to  a  nonresident  constructlvley  summoned 
and  not  appearing. 

In  our  opinion  disregard  by  the  lower  court  of  the  injunction 
of  section  410  fo  require  a  bond  executed  for  secuirty  and  protec- 
tion of  Josephine  Powell  was  erroneous,  and  the  judgment  must, 
therefore,  be  reversed  and  cause  remanded  for  a  new  trial  con- 
sistent with  this  opinion. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  CONIFF'S  ADM'R 

(Filed  October  6,  1894— Not  to  be  reported.) 

1.  New  trial— TblR  court  will  not  interfere  with  the  aotlon  of  the  lower 
court  in  granting  a  new  trial  unless  there  has  been  a  flagrant  abuse  of  dis- 
cretion. 

2  While  the  general  RtAt4*nient  In  grounds  for  new  trial  that  tbe  verdict  is 
against  the  law  and  eivrlence  may  not  call  the  attention  of  the  lower  conrt 
to  any  particular  error  of  law  complained  of,  and  wonld  not  anthorixe  this 
court  to  int'erfere  with  the  action  of  the  lower  court  in  refusing  a  new  trial, 
yet  where  the  lower  court  acts  upon  such  a  ground  and  grants  a  new  trial, 
this  court  will  not  interfere  upon  the  ground  the  errors  assigned  were  too 
indeflnltp. 

3.  Willful  neglect— Contributory  negligence— It  is  only  in  actions  under 
the  statute  for  death  resulting  from  willful  neglect  than  contributory  negli- 
gence constitutes  no  dnfense;  therefore,  where  the  action  is  for  tbe  pain  and 
suffering  intervening  between  the  infliction  of  tbe  injury  and  tbe  death  of 
the  Intestate,  tbe  plea  of  contributory  neglect  is  good,  although  willful 
neglect  is  alleged  and  proved. 

4.  Same— Willful  neglect  is  a  creature  of  the  statut-e,  being  unknown  to 
the  common  law,  and,  as  used  in  the  statute,  means  intentional  neglect  or 
such  recklessness  as  evidences  a  purpose  to  injure. 
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5.  Same^While  the  defendaot  may  have  been  guilty  of  gross  neglect  in 
running  Its  train  to  the  place  or  switch  where  the  plaintiff  was  injured,  still 
if  the  intestate  was  not  ordered  to  open  the  switch,  and  was  where  he  ought 
Dot  to  have  been,  the  defendant  can  not  be  held  liable  unless  its  employes, 
being  aware  of  the  danger,  failed  to  use  reasonable  precaution  to  prevent  the 
injury. 

6.  Same— Ordinary  neglect— The  plaintiff's  intestate,  being  an  employe  of 
the  defendant,  could  not,  if  living,  recover  for  an  injury  caused  by  the  or- 
tiinary  neglect  of  a  superior,  but  could  recover  only  for  gross  or  willful 
neglect. 

W.  J.  Lisle,  H.  W.  Bruce  and  Thompson  &  McChord  for  appel- 
lant. 

Edward  J.  McDerniott,  Sylvester  Eussell  and  Samuel  Avrift 
for  appellee. 

Appeal  from  Marion  Circuit  <  'ourt. 

Opinion  of  the  court  by  Judge  Pryor. 

This  case  is  here  for  the  second  time,  and  from  a  verdict  and 
Judi^ment  rendered  against  the  defendant  for  .$6.rrK).  After  the 
leturn  of  the  case  from  this  court  a  second  trial  was  had,  result- 
ing in  a  verdict  for  the  defendant,  and  on  grounds  filed  a  new 
trial  was  granted,  the  case  again  beard  and  the  verdict  and  judg- 
ment rendered  from  which  this  appeal  is  taken. 

The  appellant  (defendant  below)  made  out  and   filed  its  bill  of 

■exceptions,  containing   the   proceedings    had   on   the  trial  where 

the  verdict  was  for  the  railroad  company,  and  on  the  present 
Tippeal  is  insisitng  that  no  grounds  existed  for  setting  aside  the 
verdict  for  the  defendant,  and,  therefore,  the  case  should  be  re- 
versed, with  directions  to  enter  judgment  upon  that  verdict  dis- 
missing the  plaintiff's  petition. 

While  this  court  might  have  sustained  such  a  judgment  if  ren- 
dered, it  bv  no  means  follows  that  a  reversal  of  th'-  judgment 
should  be  had  for  that  reason.  The  trial  judge  has  before  him 
the  witnesses;  heard  the  arguments  of  counsel;  saw  the  effect 
upon  the  jury  of  what  would  be  regarded  immaterial  errors  by 
those  not  present,  and  with  the  broad  legal  discretion  given  him 
t)ver  the  conduct  of  jury  cases,  this  court  ought  to  be  well 
satisfied  before  interfering  with  the  action  of  the  court  below  in 
this  particular  that  injustice  has  been  dune  the  party  complain- 
ing. 

It  is  not  whether  this  court  under  like  circumstances  would 
have  granted  the  new  trial,  but  has  the  court  below  arbitrarily 
interferred  with  the  verdict  of  the  jury  and  abused  the  discretion 
given  him  by  setting  the  verdict  aside?  The  case  has  been  tried 
again  on  its  merits,  and  without  discussing  the  facts  or  Ihe  rea- 
sons given  by  the  court  below  for  its  action,  we  are  not  disposed 
to  reverse  the  judgment  for  this  alleged  error. 

There  are  eight  grounds  for  a  new  trial  found  in  the  Code.  One 
is:  ** Irregularity  in  the  proceedings  of  the  court,  jury  or  prevail- 
ing party,  or  any  order  of  court  or  abuse  of  discretion  by  which 
the  party  was  prevented  from  having  a  fair  trial." 

**2d.  Misconduct  of  the  jury,  of  the  prevailing  party  or  of  his 
attorney." 

**6th.  The  verdict  is  not  sustained  by  the  evidence  or  is  con- 
trary to  law." 

These  grounds  for  a  new  trial  give  the  court  not  an  arbitrary 
but  a  wide  legal  discretion.  While  the  general  statement  that 
the  verdict  is  against  the  law  and  the  evidence  may  not  call  the 
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attention  of  the  lower  court  to  any  particular  error  of  law  com* 
plained  of,  and  would  be  held  in  this  court  to  be  insufflcient, 
still,  where  tlie  lower  court  acts  upon  such  an  assignment  of 
errors,  this  court  will  not  reverse  for  the  reason  only  that  the 
errors  assigned  were  too  indefinite. 

In  Caldwell  V.  Bright,  H  B.  M.,  525,  this  court  said :  **We  should 
not,  on  the  ground  tiiat  a  new  trial  had  been  granted  afier  the 
first  verdict,  reveise  a  judgment  rendered  on  a  second  verdiot 
after  a  fair  and  tuU  trial,  and  direct  a  judgment  to  he  rendered 
on  the  flr.st,  unless  there  was  a  flagrant  abuse  of  discretion  in 
granting  a  new  trial."     (Ewing  v.  Price,  8  J.  J.  M..  520.) 

The  record  of  the    second    trial,  resulting    in    a   verdict  for  the 
defendant,  shows  that  counsel  for  tlm   defense  read  to  the  jury  a 
portion  of  a  deposition  that  had  never  been   offered  as  evidence, 
and  other  irregularities  occurred    that  led   the   trial  judge  to  be- 
lieve it  was  his  duty  to  award  a  new  trial. 

When  this  case  was  heretofore  before  us  it  was  rev(»rsed  on  the 
ground  that  the  personal  representative  of  the  deceased  could 
not  recover  for  the  loss  of  the  life  of  the  intestate,  but  could  re- 
cover for  his  pain  and  suffering  during  tlie  time  intervening 
between  the  infliction  of  the  injury  and  the  death  of  the  intes*- 
tate. 

ThH  intestate,  being  an  employe  of  the  appellant,  could  not,  if 
living,  recover  for  an  injury  caused  by  the  ordinary  neglect  of  a 
superior,  but  could  recover  only  for  gross  or  willful  iieglect.  The 
words  gross  and  willful  were  used  as  synonymous  terms  in  the 
opinion  heretijfore  rendered,  and  no  recovery  cr)uld  be  had  for 
the  death  of  the  intestate,  as  was  said  in  tho  opiiiion,  under  the 
statute  because  of  willful  neglect,  as  the  intestate  left  neither 
wife  nor  child  surviving  him.  Jordan's  Adm'r  v.  (.'incinnaH 
Southern  K.  R.  C-o.,  i<S)  Ky.,  40,  and  other  cases  decided  by  this 
court,  settle  tliis  question. 

Willful  neglect,  used  in  this  statute,  i?  intentional  neglect,  or 
such  ri'cklessness  as  evidcMU-es  a  purpose  to  injure,  and  when  a 
recovery  is  souirht  under  the  statute  for  willful  neglect,  causing 
death,  contributory  neglect  constitutes  no  defense  (Lou.,  Cin. 
&  Lex.  R.  R.  Co.  v.  Mahoney's  Adm'r,  7  Bush,  2J*/5);  but  not  so 
where  the  recovery  is  sought  not  under  the  statute  but  under  the 
rule  of  the  conimon  law,  for  then,  however  high  the  degree  of 
neglect,  the  plea  of  contributory  neglect  is  good,  and  with  evi- 
dence to  support  it  the  facts  constituting  the  degree  must  go  to 
the  jury. 

The  defense  in  this  case  is  that  defendants' own  neglect  caused 
the  injury,  and  but  for  that  neglect  he  would  not  have  been  in- 
jured, and  the  injury  was  unavoidable  on  the  part  of  the  defend- 
ant. 

After  the  testi\rony  was  all  in  the  court  said  to  the  jury:  **If 
they  believed  from  the  preponderance  of  the  testimony  that  de- 
fendants' employes,  superior  in  decree  to  decedent,  were  guilty 
of  willful  neglect,  whereby  plaintiff's  intestate  was  injured,  then 
defendant  can  not  be  released  from  responsibility  on  account  of 
contributory  negligence  on  the  part  of  the  intestate." 

This  court  has  in  no  case  held,  where  the  action  for  negligence 
was  based  on  the  common  law  or  on  a  statute  authorizing  the 
personal  representative  to  sue  where  the  intestate  could  have 
sued  if  he  had  survived,  that  ccmtributory  neglect  was  not  a  good 
defens(»,  and  has  applied  the  ruling  contended  for  alone  to  cases 
arising  under  the?  statute  for  the  loss  of  life  where  willful  neglect 
must  be  shown  in  order  to  recover  punitive  damages. 

In  instruction  No.  7  the  court  told  the  jury  that  "if  Pat  Coniflf, 
by  his  own  negligence,  voluntari  y  contributed  to  such  an  extent 
to  produce  the   injury    to    himself   that    but  for  his  negligence  it 
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would  not  have  happened,  then  the  plaintiff  can  not  recover 
unless  the  defendant's  agents  in  nianaginc:  the  train,  superior  in 
authority  to  Pat  Conifl,  knew,  or  by  slight  care  could  have 
known,  of  the  peril  in  which  Pat  Coniff's  negligence  had  placed 
him,  and  defendants'  said  agents  failed  to  observe  said  care  to 
avoid  the  injury  to  him/' 

This  instruction,  with  the  word  voluntarily  omitted,  and  in 
place  of  tlie  words  slight  care  insert  ordinary  care  or  reasonable 

J)recaution,  eml)races  the  law  of  the  case  as  to  contributory  neg- 
ect,  but  this  instruction  being  in  conflict  with  instruction  No.  4, 
was  calculated  to  mislead  the  jury,  and  at  last  authorized  a  ver- 
ilict  based  on  the  statute.    ' 

Willful  neglect  is  a  higher  degree  of  neglect  than  gross  neglect, 
and  was  unknown  to  the  common  law.  It  is  a  creature  of  the 
statute,  and  while  it  has  been  used  as  synonymous  with  gross 
neglect  in  opinions  discussing  the  facts  of  a  particular  case,  the 
doctrine  is  well  settled  that  the  statutory  neglect  is  the  only  de- 
gree of  neglect  to  which  the  plea  of  contributory  neglect  may  not 
be  relied  on  as  a  defense,  and  it  will  not  be  contended  that  an 
instruction  to  a  jury  to  disregard  the  plea  of  contributory  neglect 
would  be  good  when  gross  neglect  is  charged,  and  tliere  is  proof 
conducing  to  sustain  the  plea. 

The  appellant  may  have  been  guilty  of  gross  neglect  in  run- 
ning its  train  to  the  place  or  switch  where  the  intestate  was 
injured,  still  if  the  intestate  was  not  ordered  to  open  or  close  the 
switch,  and  was  wliere  he  ought  not  to  have  been,  the  appellant 
would  not  be  held  liable  unless  its  employes,  being  awj^re  of  Ills 
danger,  failed  to  use  reasonable  precaution  to  prevent  the  injury. 

There  should  have  been  no  instruction  as  to  willful  neglect, 
but  even  if  this  degree  of  neglect  had  been  inserted  in  the  in- 
struction as  meaning  nothing  more  than  gross  neglect,  this  c<»urt 
would  not  have  reversed  the  judgment  but  for  instruction  No.  4, 
that  tells  the  jury  the  plea  and  proof  of  contributory  neglect  is 
no  defense  wliere  willful  neglect  is  shown.  Instruction  No.  4 
sliould  have  been  refused,  and  instruction  No.  7  given  as  mod- 
ified. 

It  seenijs  that  two  instructions  have  been  copied  in  the  record 
that  have  no  relation  to  this  case,  and  how  or  why  the  clerk 
copied  them  is  not  necessary  to  determine.  They  have  nnt«been 
consicJered,  and  have  no  application  to  any  fact  in  the  case  but 
belong  to  another  record.  The  court  below  certifies  that  the  bill 
contains  all  the  instructions  given  and  refused. 

The  judgment  below  is  reversed  and  remanded  for  a  new  trial 
iu  conformity  to  this  opinion. 


EWELL  V.  PITMAN. 
(Filed  October  6,  1894— Not  to  be  reported.) 

Annulment  of  discharge  in  bankruptcy-. Turisdlctinn  of  C'»urt— The  ap- 
pellant having  brouffht  siiir.  n^ainsr.  the  appellee  for  certain  mmi  s  of  innney. 
and  the  appellee  having  pleaded  his  discharge  in  bankruptcy,  the  a]>|el]nnt 
a6t<ails  this  discharge  un  the  ground  that  it  was  obtained  by  fraud.  The 
provision  in  the  bankrupt  act  allowing  creditors  who  desire  tn  content  the 
validity  of  the  discharge  to  do  so  at  any  time  within  two  vears  from  the 
date  thereof,  by  applying  to  the  court  granting  the  same,  confers  not  only 
plenary  but  ezolusive  authority  upon  the  court  grantiug  the  disoharge  to 
annul  it.  and  a  State  court  can  neither  annul  nor  disregard  a  discharge 
granted  by  a  court  of  bankruptcy  lor  auy  cause  that  would  authorize  such 
courc  to  set  it  aside. 
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Wm.  H.  Holt  and  R.  L.  Ewell  for  appellant. 
J.  W.  Aloorn  for  appellee. 
Appeal  from  Laurel  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Pryor. 

Tills  action  was  instituted  in  the  Laurel  Circuit  Court  in 
March,  1883,  by  the  appellant  to  recover  certain  sums  of  money 
alleged  to  be  owing  by  the  defendant  to  the  plaintiff.  A  part  of 
the  claim  is  for  legal  services  rendered,  and  the  balance  for 
money  paid  by  the  plaintiff  as  the  surety  of  the  defendant.  An 
attachment  was  obtained  that  was  letied  on  land  said  to  belong 
to  the  defendant.  To  this  petition  the  defendant  pleaded  his 
■discharge  in  bankruptcy,  obtaind  in  the  District  Court  of  the 
TJnitod  States  of  Kentucky,  on  May  22,  1882,  about  ten  months 
prior  to  the  bringing  of  this  action. 

The  appellant,  for  reply  to  the  answer  of  the  defendant,  states 
that  the  defendant  fraunulently  withheld  his  claims  from  the 
?;chedule  of  his  indebtedness,  and  also  the  claim  for  which  he 
was  liable  as  surety;  further,  that  defendant  failed  to  list  or 
make  part  of  his  estate  the  land  attached,  and  that  it  was  done 
with  the  fraudulent  purpose  of  secreting  his  property  from  re- 
sponsibility for  debt,  etc. 

It  is  well  settled  that  when  one  becomes  a  bankrupt,  and  his 
assignees  are  invested  with  title  to  his  estate,  the  creditors  can 
maintain  no  action  unless  the  assignee  refuses  to  sue,  or  is  in 
collusion  with  the  bankrupt  in  aiding  him  to  avoid  paying  his 
tlobts.  Cases  may  occur  where  the  creditor  may  sue  after  the 
bankrupt  has  been  discharged  and  the  assignee  surrenders  the 
instate  left,  if  any,  to  the  bankrupt,  yet  creditors  are  interested 
and  the  assignee  should  at  least  be  made  a  party  to  the  proceed- 
ing. 

Here  was  a  suit  brought  while  this  case  was  pending  in  the 
■district  court  and  in  less  than  a  year  after  the  discharge  was 
granted,  and  the  purpose  of  this  action  is  to  assail  the  proceed- 
ings in  bankruptcy  on  the  ground  of  fraud  by  reply  to  defend- 
ants' answer  made  seven  years  after  the  discharge  had  been 
f ranted.  It  is  not  pretended  by  the  plaintiff  that  he  did  not 
now  of  the  discbarge  after  it  had  been  given,  and  we  perceive 
no  reason  for  the  State  court  to  now  interfere  and  hold  that  the 
discharge  was  impropely  obtained. 

This  court,  in  the  case  of  Laidley  v.  Cummins,  7  Ky.  Law 
Bep.,  616,  and  83  Ky.,  606.  in  discussing  the  question  as'^to  the 
Jurisdiction  of  the  district  court  to  grant  the  discharge  referred 
to,  section  3110  of  the  bankrupt  act,  by  which  the  creditors  who 
desire  to  contest  the  valid^ity  of  a  discharge  upon  the  ground  of 
fraud  may  do  so  at  any  ftme  within  two  years  after  the  date 
thereof  by  applying  to  the  court  granting  the  same;  and  further, 
'•'it  seems  to  us  that  the  bankrupt  act  was  intended  to  confer  not 
only  plenary  but  exclusive  authority  upon  the  court  granting  a 
discharge  to  annul  it,  and,  as  held  by  this  court  in  Thurmond  v. 
Andrews,  10  Bush,  400,  a  State  court  can  neither  annul  nor  dis- 
regard a  discharge  granted  by  a  court  of  bankruptcy  for  any 
cause  that  would  authorize  such  a  court  to  set  it  aside.*' 

The  court  below  was  asked  to  subject  this  property  because  of 
fraud  on  the  part  of  the  bankrupt  in  obtaining  the  discharge. 
The  district  court  had  complete  jurisdiction  over  the  subject- 
matter,  not  only  to  grant  the  discharge  but  to  annul  it  if  the 
facts  showed  fraud  on  the  part  of  the  bankrupt  in  obtaining  it. 
It  had  exclusive  jurisdiction,  and  has  been  open  to  the  plaintiff 
since  the  discharge  was  obtained,  and  is  the  forum  in  which  relief 
«)hould  be  sought. 

Judgment  affirmed. 
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HAGERMAN  v.  SOUTHERLAND. 
(Filed  October  11,  1894— Not  to  be  reported.) 

1.  MaliciouR  proseontion— Allei;at.ionB  of  petition— In  an  action  for  ma- 
lioious  proeeoution  the  petition  should  alletie  specifically  the  facts  showinf?- 
the  corrupt  and  improper  motives  of  the  judge  or  justice,  and  the  mere  alle- 
gation that  the  judgment  was  without  cause  and  corrupt  does  not  state  & 
oause  of  action.  Demurrer  to  petition  in  this  case  should  have  been  sus- 
tained on  these  grounds. 

2.  Erroneous  judgment— Liability  of  justice— A  judge  or  justice  is  not. 
liable  becanse  he  renders  an  opinion  not  justified  or  authorized  by  the  evi- 
dence. There  must  be  corrupt  action  on  his  part  before  the  liability  exists, 
and  this  must,  be  averred. 

3.  Same— The  justice  having  jurisdiction  of  this  case,  it  was  his  duty  ta 
hear  the  evidence  and  pass  upon  it.  and.  though  the  judgment  was  errone- 
ous, be  is  not  liable  upon  it  as  it  was  not  malicious. 

Hill  &  Hill  for  appellant. 

Carrico  &  Miller  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  is  an  action  for  malicious  prosecution,  in  which  the  prin-^ 
cipal  cause  of  complaint  is  that  the  magistrate  having  complete 
jurisdiction  over  the  case  he  was  called  on  to  hear,  without  prob- 
able cause  and  with  improper  and  corrupt  motives,  held  the  ap- 
pellant for  trial  in  the  circuit  court  for  forgery,  or  until  the 
grand  jury  then  in  session  could  investigate  the  charge. 

The  appellant,  on  a  proper  affidavit  presented  to  the  magis- 
trate, was  charged  with  the  crime  of  forgery,  and  a  warrant  de- 
manded for  his  arrest.  The  justice  issued  the  warrant.  The  ap- 
pellee was  arrested  and  the  grand  jury  investigating  the  case  re- 
fused to  find  an  indictment.  The  appellant  now  maintains  that 
the  appellee  should  have  discharged  him,  as  there  was  not  suffi- 
cient evidence  to  hold  him  over  for  further  trial. 

There  is  no  pretense  in  this  case  that  the  justice  acted  without 
jurisdiction,  but,  on  the  contrary,  it  was  his  duty  to  hear  the 
evidence,  and  from  it  determine  whether  or  not  reasonable 
grounds  existed  for  an  investigation  by  the  grand  }nvy.  He  was 
compelled  under  the  law  to  decide  the  case  upon  the  evidence 
before  him,  and,  although  rendering  an  erroneous  judgment,  ne 
liability  exists  unless  it  appears  that  he  acted  from  corrupt 
motives;  and  the  facts,  where  he  had  the  jurisdiction  to  try  the 
case,  Bhowing  such  corrupt  motives,  should  be  alleged  that  the 
judge  or  justice  may  know  the  particular  fact  or  facts  upon 
which  the  charge  of  corruption  is  based. 

It  was  his  duty  to  decide  the  case.  Having  rendered  the  opin- 
ion, the  mere  allegation  that  it  was  without  probable  cause  and 
corrupt  is  not  sufficient  to  require  an  answer  because  no  fact  or 
circumstance  is  averred  indicating  corruption,  but,  on  tlie  con- 
trary, tlje  facts  stated  imposed  on  the  appellee  the  duty  of  decid- 
ing his  case. 

A  judge  or  justice  is  not  liable  because  he  renders  an  opinion 
not  justified  or  authorized  by  the  evidence.  There  must  be  coi- 
rupt  action  on  his  part  before  tlie  liability  exists,  and  this  must 
be  averred. 

In  this  case  it  appears  the  appellant  had  sold  a  fire-proof 
safe  to  one  Wright,  and  that  Wright  had  signed  a  contract,  tlie 
terms  of  which,  or  a  part  at  least   had    been    left   blank   and  the 
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appellant,  after  the  signing  by  Wright,  filled  up  the  blank  with 
the  terms  of  the  contract  and  handed  a  copy  to  Wright.  There 
was  in  fact  no  forgery  committed,  and  no  intention  to  commit 
any  offense  on  the  part  of  the  appellant;  but  the  justice,  think- 
ing, perhaps,  the  insertion  of  the  terms  of  the  contract  after 
Wright  had  signed  it,  and  in  his  absence,  was  a  forgery,  held 
the  appellant  for  trial. 

This  character  of  officials  are  not  generally  learned  in  the  law, 
and  to  hold  them  liable  in  an  action  for  tort  for  every  erroneous 
opinion  would  deter  men  who  are  disposed  to  do  right  from 
holding  such  an  office,  or  any  like  office,  where  the  rendition  of 
erroneous  judgments  are  made  the  foundation  of  a  civil  action 
against  the  judge  or  justice  rendering  them. 

There  may  be  difficulty  in  stating  facts  or  circumstances  in  a 
petition  from  which  a  jury  might  infer  the  decision  was  not  the 
result  of  an  honest  conviction  of  right,  still  it  is  better  to  require 
the  pleader,  when  bringing  such  an  action,  to  allege  the  facts 
than  to  require  o^the  judge  or  justice  to  speculate  as  to  the  facts 
upon  which  such  a  serious  charge  is  made. 

In  Caulfleld  v.  Bullock,  18  B.  M.,  494,  this  court  said:  '*To  sus- 
tain the  action  it  is  necessary'  to  allege  and  prove  that  the  action 
of  tlie  judge  of  an  election  in  refusing  a  votp  was  not  according 
to  an  honest  conviction  of  duty,  but  corrupt,''  etc. 

We  are  aware  that  numerous  reported  decisions  of  the  State,  in 
passing  upon  similar  questions,  in  general  terms  say  that  in  the 
petition  must  appear  the  averment  of  a  want  of  probable  cause, 
and  corrupt  and  impure  motives  on  the  part  of  the  judge  or  jus- 
tice; still  where  one  is  bound  by  the  law  to  render  a  decision, 
and  has  full  and  complete  jurisdiction  to  do  so,  we  are  satisfied 
the  ends  of  justice  and  good  pleading  require  more  specific  aver- 
ments. 

There   can    be   no   independent   administration    of   the   law  if, 
when    acting    within    the   scope   of  his   jurisdiction,  the  justice, 
upon  the  mere  allegation  of  want  of  probable  cause  and  malicious 
motives,  must  answer  and  place  in  issue  the  fact,  "was  the  judg- 
ment rendered  by  him  erroneous  or  malicious?" 

The  judgment  below  was  erroneous  but  not  malicious,  as  the 
evidenct^  disclosed,  and,  therefore,  the  nonsuit  was  proper,  and, 
besides,  the  demurrer  should  have  been  sustained  to  the  petition, 
as  it  presented  no  cause  of  action. 

Judgment  affirmed. 


BUTLER,  SHERIFF  v.  WATKINS'  EX'ORS. 

(Filed  October  18,  1894— Not  to  be  reported.) 

1.  Tnxes— Receipt  bars  subspqnent  proceeding?— Where  the  auditor's  aizent 
had  proceeded  against  the  executors  of  the  deceased  for  taxes  upon  property 
not  listed  by  decedent  in  certain  years,  and  the  executors  had  compromised 
with  the  agent  upon  the  amount  of  the  taxes,  had  paid  that  amount  and 
taken  the  agent's  receipt  in  full  of  all  taxes  due  on  property  failed  to  be 
listed  by  decedent,  a  suhsequent  proceeding  by  the  sheriflf  of  the  c<»unty  for 
taxes  on  property  not  listed  for  years  within  the  period  covered  by  the  settle- 
ment with  the  auditor's  agent  can  nor  be  sust-ained. 

2.  8ame— Institution  of  proceedings— Priority— A  summons  issued  by  the 
county  judge  on  the  IPth  of  the  month  upon  information  given  by  the  au- 
ditor's agent  on  the  l'2th,  that  decedent  had  failed  to  list  property  for  t-axa- 
tlon  on  certain  years,  takes  precedence  of  proceedings  filed  on  the  18th  of  the 
same  month  by  the  sherifit  for  taxes  due  for  years  within  the  same  period. 
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3.  Same— iDformntlon  in  Writing— Pi*e8umpfcioD—GoDcediDg  that  the  in> 
formation  should  have  been  in  wrltins.  the  person  cited  could  appear  and 
answer  to  the  merits  of  the  case  and  thus  waive  the  informality  of  the  in- 
formation arising  from   its  beinff  verbal.    There   being,  however,  no  clear 

f^roof  that  the  information  wits  not  in  writing,  this  court  will  assume  that 
t  was  in  writing,  as  the  county  judge  acted  upon  it.  It  was  at  least  suffi- 
tsient  for  the  purpose  of  obtaining  the  aunnnons  and  setting  on  foot  the  pro- 
ceedings of  the  agent,  and  certainly  so  in  the  absence  of  any  objection  to  its 
form  by  the  executors. 

4.  Same— Burden  of  proof— The  sheriflf  having  filed  lists  of  property  which 
he  claimed  had  not  been  a.(«8ess<>d  by  decedent,  budren  is  on  him  to  show 
proof  that  it  had  been  omitted,  for  the  statute,  which  provides  that  the  com- 
plainant wishing  to  reduce  the  assessment  must  produce  evidence  to  show  that 
the  property  was  assessed  for  more  than  its  fair  cash  value,  does  not  apply 
in  this  case^  which  does  not  involve  the  question  of  valuation  but  of  omis- 
sion to  list  at  all.  The  statute  was  not  intended  to  subvert  The  rea.(«ouab]e 
and  well  recognized  rules  of  civil  procedure,  and  the  sheriflf  should  at  least 
show  the  existfr'noe  of  the  property  which  he  claims  was  not  listed  and  the 
delinquent's  ownership  of  it. 

5.  The  lists  furnished  by  the  executors  in  the  auditor's  agent's  proceeding 
oan  not  l)e  utilized  by  the  sheriif  for  the  purpose  indiC2fcted,  for  thi-se  lists 
served  their  wiiole  purpoi^t^  wh^n  the  executors  paid  the  asent  the  taxes  re- 
quired on  them,  as  they  were  made  under  an  agreement  of  compromise  and 
in  settlement  of  that  special  proceeding. 

6.  This  court  can  not  say  that  because  the  executors  found  on  hand  an 
amount  of  propertv  lartrely  in  excels  of  that  given  iu  l»y  the  testator  in 
former  years,  therefore,  he  owned  such  property  in  those  years. 

Ben  T.  Perkins,  jr.,  Ewdard  \V.  Hines,  J.  E.  Byars  and  W.  J. 
Hendrick  for  appellant. 

Forgy  &  Petrie  for  appellee.«». 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  l?y  Judj^e  Hazelrlj^j?. 

This  is  a  proceeding  by  the  sheriif  of  Todd  county,  acting  on 
behalf  of  the  Commonwealth,  aj^ainst  tiie  executor.s  of  Wm.  Wat- 
kins,  decea.'sed,  for  tlie  collection  of  taxes  on  bonds  and  credits 
of  money  at  interest,  etc.,  alleged  to  have  been  omitted  foi  as- 
sessment by  the  decedent  durinp:  (he  years  frcun  187(5  to  IWH),  in- 
clusive. 

From  tlie  years  1876  to  1878,  inclusive,  Watkins  listed  with  the 
assessor  of  his  county,  under  the  liead  of  •*  Value  under  the 
equalization  law,"  the  following  amounts:  For  the  year  1876, 
$65,  UX);  for  the  year  1877,  $44,r)(M);  for  the  year  1878,  $42,  KM),  and 
for  the  years  188*2  and  1886,  inclusive,  as  follows:  For  the  year 
1882,  $80,0(K);  for  the  year  1888,  $4(M)<H);  for  the  years  ias4,  1885,  1886, 
each,  $4<).(XM).  Under  tiie  head  of  '* Credits  or  mcmey  at  interest, 
either  in  or  out  of  the  State,"  he  listed  for  the  yj^ar  1887,  $40, (KM); 
and  for  the  years  1888,  1889  and  18tX),  each,  $1(M),(M)(). 

These  lists  were  returned  by  the  various  assessors  to  the 
proper  officer,  wlien  they  were  overlooked  by  the  county  hoard 
of  supervisors  for  the  years  named,  and  tlie  taxes  collecteci  ac- 
cordingly in  due  season. 

ITpon  the  death  of  Watkins  his  executors  listed  for  the  year  1891, 

under  the  head  of  '* Credits, "  etc.,  the  sum  of  $88,000,  and  under 
the  head  of  "Bonds  of  all  kinds,"  etc.,  the  sum  of  $618,750.  There- 
upon the  slieriflf,  on  June  17,  1891,  listed  against  his  executors,  as 
property  omitted  to  be  listed  by  Watkins,  the  following  amounts 
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under  the  head  of  **  Bonds  of  all  kinds,  except  U.  S.  government 
bonds  exempt  from  taxation:''  For  the  year  1886,  $330,266;  for  the 
year  1887,  $371,407;  for  the  ypar  1888,  $357,119;.  for  the  year  1889, 
$407,911;  for  the  year  1890,  $464,346. 

On  August  6,  1891,  he  filed  with  the  county  court  clerk  an  addi- 
tional list  as  property  omitted  by  Watkins  under  tho  head  of 
** Bonds  of  all  kinds,  except  U.  S.  bonds  exempt  from  State  tax- 
ation, and  credits  of  money  at  interest,  either  in  or  out  of  the 
State:"  For  the  year  1876,  $50,000;  for  the  vear  1877.  $60,000;  for 
the  year  1878,  $70,(X)0;  for  the  year  1882,  $261, 0(X);  for  the  year  1883, 
$243,(300;  for  the  year  1884,  $269,000;  for  the  year  1885,  $298,000. 

The  executors  resisted  the  collection  on  various  grounds.  The 
county  court  adjudjjed  the  county  entitled  to  some  $600,  but  dis- 
missed the  proceedir.gs  as  to  the  State.  The  circuit  court  dis- 
missed the  entire  proceeding,  and  the  Commonwealth  has  ap- 
pealed. 

It  appears  that  on  June  18,  1891,  the  county  judge  of  Todd  county 
caused  process  to  be  issued,  directed  to  the  sheriff,  wherein 
he  recited  that  information  had  been  given  him  on  June  12,  1891, 
by  F.  L.  Wilkinson,  artditor's  agent  for  Todd  county,  that  Wm. 
Watkins,  deceased,  had  failed  to  give  a  proper  list  of  his  taxable 
personal  property  for  the  years  1870  to  1890,  inclusive,  and  the 
sheriff  was  thereupon  commanded  to  summon  the  executors  to 
appear  before  him  within  ten  days  and  list  for  taxation  for  the 
years  aforesaid  so  much  of  the  property  of  tlie  said  decedent  as 
had  not  tlieretofore  been  listed. 

In  settlement  of  the  amount  claimed  in  this  proceeding,  and 
in  compromise  of  it,  the  executors  listed  with  the  clerk  of  the 
county  court  the  following  amounts  as  property  omitt^^d  to  be 
listed  by  Watkins:  For  the  year  1886,  $125,aj0;  for  the  year  1887, 
$175,000;  for  the  vear  1888,  $225,000;  for  the  vear  1889,  $275,000;  for 
the  year  1890,  $847,(X)0;  and  on  July  22,  1891,  they  paid  the  re- 
quired taxes,  amounting  to  $6,752.49,  and  took  the  auditor's 
agent's  receipt  in  full  of  all  taxes  due  on  the  property  omitted 
to  be  listed  by  the  decedent. 

The  executors  insist  that  they  are  not  liable  to  further  taxa- 
tion, first,  because  they  have  settled  in  full,  as  is  evidenced  by 
this  receipt.  It  is  shown  that  the  papers  of  the  decedent  do  not 
indicate  wiien  he  first  became  the  owner  of  tlie  bonds  and  the 
other  personal  estate  in  the  possession  of  the  executors,  or  how 
long  he  had  owned  them. 

For  some  time  prior  to  his  death  the  testator  had  bought,  sold 
and  speculated  in  real  estate  in  Nashville,  Tenn.,  and  the  execu- 
tors, after  a  careful  examination,  were  not  able  to  say  whether 
or  not  Watkins  had  omitted  to  list  any  property  whatever  prior 
to  1886;  but,  from  the  best  evidence  obtainable  and  to  aVoid 
further  litigation,  the  settlement  indicated  was  made  with  the 
auditor's  agent,  who  had  visited  Nashville,  lor  the  purpose  of 
inspecting  the  dealings  of  the  decedent  there,  and  had  al>^o  vis- 
ited and  consulted  the  auditor  of  the  State  in  relation  to  his 
duties  in  the  premises.  There  was  no  date  from  which  it  could 
be  ascertained  how  much  Watkins  was  worth  at  any  given  date, 
and  the  settlement,  was  made  not  simply  for  amounts  of  property 
omitted  for  the  years  1886  to  1890,  but  in  full  for  all  vears  since 
1870. 

The  general  power  of  the  agent  tn  thus  settle  the  demands  of 
the  State,  especially  when,  as  in  this  case,  his  action  was  sub- 
mitted to  the  supervision  of  the  county  court  and  the  approval 
of  the  auditor  is  not  questioned,  but  it  is  contended  that  pro- 
ceedings for  the  collection  of   the   taxes   were   first  instituted  by 
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the  sheriff,  and   that  .thereafter  the  agent  was  powerless  to  aot, 
and  his  receipt  afforded  no  protection. 

Without  considering  the  limitations,  if  any.  on  his  authority 
when  exercised  subsequently  to  the  action  of  the  sheriff,  we  are- 
not  convinced  that  tlie  agent^s  proceedings  were  in  fact  Insti- 
tuted after  those  of  the  sheriff.  The  sheriff's  list  for  the  years 
1886  to  1890  was  filed  June  18th,  and  the  summons  on  the  infor- 
mation of  the  agent  issued  on  the  19th  of  the  same  month,  but  it 
WAS  issued  on  information  given  on  the  12th  of  the  month. 

It  is  claimed,  however,  that  this  informarlon  was  not  in  writ- 
ing, and  can  not  be  regarded,  therefore,  as  the  beginning  of  any 
legal  steps  by  the  agent.  If  we  concede  that  the  information 
should  be  in  wrtiting,  as  appears  to  have  been  decided  in  Cassidy 
V.  Young,  13  Ky.  Law  Rep.,  613,  yet  can  not  the  person  cited 
appear  and  anwser  to  the  merits  of  the  case,  and  thus  waive  the 
supposed  informality  of  the  information?  Besides,  the  informa- 
tion does  not  clearly  appear  to  have  been  verbal. 

As  the  countv  judge  acted  on  it,  we  might  fairly  assume  it  ta 
have  been  in  writing.  It  was  at  least  sufficient  for  the  purpose 
of  obtaining:  the  summons,  and  was  lodged  with  the  judge  ac- 
cording to  his  writ  on  the  12th  of  the  month;  and  for  the  purpose 
in  view,  that  of  setting  on  foot  the  proceedings  of  the  agent,  we 
must  regard  the  information  given  on  the  12th  as  sufficient,  and 
certainly  so  in  the  absence  of  any  objection  to  its  form  on  the 
part  of  the  executors. 

In  the  second  place  the  executors  contend  that  the  sheriff  has 
produced  no  proof  whatever  of  any  omission  on  the  part  of  the 
alleged  delinquent  to  list  his  property  for  the  years  in  question, 
though  ample  opportunity  to  do  so  was  given  him  in  both  the 
county  and  circuit  courts. 

This  19  met  by  the  assertion  that  the  lists  returned  by  the 
sheriff  are  prima  facie  correct,  and  the  burden  is  on  the  execu- 
tors to  show  any  error  or  overcharge  in  the  assessment;  that 
such  is  the  ordinary  rule,  and  the  one  contemplated  b3'  the  stat- 
ute, can  not  be  denied. 

The  statute  on  the  subject  provides  that  the  party  complaining 
may  ** offer  evidence  in  support  of  his  complaint  to  the  county 
court  of  the  county  in  winch  the  assessment  was  made;  and  if 
said  court,  after  due  consideration  of  the  evidence,  finds  that, 
the  property  has  been  assessed  at  more  than  its  fair  cash  value, 
it  may  correct  the  same  by  reducing  the  assessment  to  the  fair- 
cash  value."  etc. 

But  the  question  here  is  not  one  of  valuation,  but  of  omissioa 
to  list  at  all.  Evidently  the  state  of  case  likely  provided  for  by 
the  statute  is  one  where  the  assessed  value  of  certain  designated* 
property  is  sought  to  be  reduced,  and  the  complainant  must,  of 
course,  present  bis  proof  of  the  erroneous  valuation;  but  this, 
statute  was  not  intended  to  subvert  the  reasonable  and  well  rec- 
ognized rules  of  civil  procedure. 

In  this  case,  as  we  have  seen,  the   testator  in   his  lifetime  had 
given  in  his  property  **  under  the  equalization   law"  as  provided: 
by  the  statute  on  the   subject  prior   to   1886,  and  his  *' bonds  and 
credit  of  money,"  etc.,  as  provided  by  the  Hewitt  law  since  that, 
date. 

The  various  assessors  had  approved  and  reported  this,  acting 
on  their  official  oaths.  The  respective  county  boards  of  super- 
visors had  overlooked  the  lists.  The  county  officers  had  collected 
the  taxes  without  motion  for  further  assessment.  The  auditor's 
agent,  since  the  creation  of  such  office,  in  1880,  had  failed  to  de- 
tect any  delinquency,  and  now  the  sheriff,  after  the  death  of  the 
alleged  delinquent,  now  claiming  an  undervaluation  of  any  spec- 
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ifled  property,  but  claiming  to  have  discovered  a  quantity  of 
special  property  omitted  from  the  lists  theretofore  given  In  by 
the  taxpayer,  institutes  proceedings  to  assess  the  omitted  prop- 
erty. We' think  he  must  at  least  show  its  existence  and  the  de- 
linquent's ownership  of  it,  and,  as  far  as  may  be  under  the  cir- 
cumstances, its  kind  and  amount. 

Ought  the  sheriflP  to  list  the  property  unless  he  has  some  proof 
at  least  that  it  has  been  omitted?  and  if  he  had  such  proof,  shall 
he  not  be  required  to  produce  it?  May  he  rest  his  case  on  the 
figures  and  lists  he  has  made  out— it  may  be  in  the  privacy  of 
his  office— and  which  makes  the  taxpayer  a  violator  of  his  oath, 
and  the  preceding  county  officials  negligent  of  their  duties?  We 
think  the  rule  is  clearly  otherwise. 

In  Bate,  &c.  v.  Speed.  &c.,  10  Bush,  644.  it  was  said  that  *Mn 
colateral  proceedings  the  presumption  may  sometimes  be  in- 
dulged in  that  taxation  has  been  legally  imposed;  but  in  such  a 
case  as  this,  where  the  action  of  the  ministerial  and  judicial 
officers,  whose  duty  it  is  to  impose  it,  is  called  directly  in  ques- 
tion by  the  taxpayers,  such  a  presumption  does  not,  from  the 
very  nature  of  things,  can  not  arise.''  This  is  not  an  assessment 
made  in  the  ordinary  course  of  things,  the  regularity  and  correct- 
ness of  which  may  be  presumed. 

We  do  not  think  the  lists  furnished  by  the  executors  in  the 
auditor's  agent's  proceeding  can  be  utilized  by  the  sheriff  for  the 
purpose  indicated.  These  lists  served  their  whole  purpose  when 
the  executors  paid  the  agent  the  taxes  required  on  them,  and 
they  were  in  fact  made  under  an  agreement  of  compromise  and 
in  settlement  of  tliat  special  proceeding;  nor  can  we  say  that 
because  the  executors  found  on  hand  an  amount  of  property,  in 
the  form  of  bonds,  etc.,  largely  in  excess  of  that  given  in  by  the 
testator  in  former  years,  he  theretofore  owned  such  property  in 
those  years,  either  in  the  form  of  **  value  under  the  equalization 
law'*  or  of  *'honds,  credits,"  etc. 

If  it  were  shown  that  deceased  had  been  the  owner  of  bonds, 
notes,  etc.,  in  a  given  year,  we  might  infer  that  he  had  them  In 
the  same  form  in  succeeding  j'ears;  we  might  with  reason  say 
that  the  burden  of  showing  a  disposal  of  them  or  their  invesi- 
ment  in  real  property  or  in  nontaxable  bonds,  etc.,  would  rest 
on  the  owner. 

In  this  case  the  taxpayer  had  been  an  extensive  dealer  in  real 
property  in  an  adjoinigng  State,  and  this  property  was  taxable 
there.  It  would  be  the  merest  guess  worK  to  assume  that  the 
deceased  was  the  owner  of  any  given  amount  of  personal  ptop- 
erty,  taxable  either  as  **  value  under  the  equalization  law"  or  as 
*' bonds,"  etc.,  in  any  given  year  because  he  owned  certain  bonds 
at  his  death.  This  might  start  an  inquiry,  but  is  proof  of  noth- 
ing tangible. 

We  think  that  the  proceedings  of  the  auditor's  agent  and  his 
receipt  tn  the  executors  are  conclusive  of  the  issues  involved  in 
the  sheriff's  proceedings,  and,  even  if  otherwise,  that  the  State 
has  not  made  out  a  case  of  omission  to  list  on  the  part  of  the  de- 
cedent. 

The  claims  of  the  county  do  not  appear  to  be  involved  here. 

Wherefore,  the  judgemnt  is  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  ALEXANDER.  Ac. 

(Filed  October  11,  1894— Not  to  be  reported.) 

1.  Feme  sole— Liability  for  partoersblp  debts— A  marrid  woman  who  has 
bef^n  empowered  to  trade  as  a  single  woman  may  form  a  partnership  with 
her  husband  and  Is  liable  for  the  debts  so  contracted  jointly  with  her  has- 
band. 
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2.  CoDStitutioDal  law— An  aot  passed  in  1806  oreatin^  a  married  woman  a 
feme  sole  does  not  violate  the  provisions  of  the  Constitution  then  in  foroe. 
The  benefloiary  of  the  act,  having  procured  it.  can  not  impeach  its  const!* 
tDtionality. 

J.  M.  Chatterson,  Wm.  Lindsay,  Lyttleton  Cooke  and  Edward 
W.  Hines  foi  appellant. 

Knott  &  Edelen  for  appelles. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  principal  question  involved  on  this  appeal  is  whether  or 
not  a  married  woman,  who  has  been  empowered  to  trade  as  a 
single  woman,  may  form  a  business  partnership  with  her  hus- 
band, by  reason  of  which  she  may  be  made  liable  for  the  part- 
nersliip  debt. 

It  is  insisted  by  the  appellee  that  such  a  partnership  can  not 
be  created;  that  the  statute  only  enlarges  the  powers  of  married 
women  as  to  others  than  her  husband.  The  case  of  Kalfus  v, 
Kalfus,  92  Ky.,  542,  is  relied  on  as  supporting  this  contention. 
It  will  be  noticed,  however,  that  that  case  was  one  in  which  only 
the  rights  of  the  husband  and  the  wife,  as  between  themselves, 
were  Involved,  and  it  was  he'd  that  tlie  same  reciprocal  obliga- 
tions, rights  au'l  duties  pertaining  to  the  marriage  relation  existed 
as  if  no  such  power  liad  been  conferred  on  the  wife.  But  in  the 
case  at  bar  the  wife  deals  witli  a  stranger;  and  why  is  she  less 
bound  by  her  contract  because  she  contracts  jointly  with  her  hus- 
band? She  may  become  the  surety  of  the  husband  (Sypert  v. 
Harrison,  &c.,  88  Ky.,  461;  Hart  v.  Grigsby,  14  Bush,  o42),  and 
we  perceive  no  reason  why  she  may  not  become  a  joint  obligor 
with  her  husband.  She  can  not  say  to  the  world,  **I  am  inter- 
ested in  this  business  venture  with  my  husband,  and  my  property 
is  therefore  pledged  to  the  payment  of  partnership  debts,"  and 
then  escape  liability  on  the  plea  that  the  peace  and  quiet  of  do- 
inesfic  life  render  it  impolitic  for  husl^anas  and  wives  to  form 
such  business  relations.  These  considerations  can  not  be  allow- 
ed to  affect  strangers,  and  the  property  rights  of  the  partners  are 
not  here  involved. 

It  is  also  contended  that  the  act  of  the  general  assembly,  em- 
powering the  appellee  to  trade  as  a  feme  sole,  etc.,  is  unconstltu* 
tional.  as  it  confers  on  her  special  privileges  not  common  to  all 
citizens  of  the  same  class. 

The  act  in  question  was  passed  in  1866,  and  while  it  does  not 
occur  to  us  to  violate  the  provisions  of  the  old  Constitution,  it  is 
enough  to  say  that  the  beneficiary  of  the  act  and  the  one  procur- 
ing it  can  not  thus  impeach  it.  The  appellee  can  not  take  ad- 
vantage of  her  own  wrong,  if  wrong  there  was.  (P'erguson,  Ac.  v, 
Landram,  Ac,  5  Bush,  2;S0;  Stone,  &c.  v.  Werts,  Ac,  8  Bush,  486.) 

Judgment  reversed  for  proceedings  in  conformity  herewith. 


TERRY  V.  JOHNSON,  Ac. 

(Filed  October  16,  1894.) 

Title  to  land— Prior  entry  and  survey— The  appellant  having  entered  and 
surveyed  vacant  and  unappropriated  land  before  the  entry  or  survey  of  the 
appellee  or  patent  therefor  obtained  by  him,  the  entry,  survey  and  patent  of 
the  appellee  are  void  under  the  statute,  which  provides  that  "every  entry, 
survey  or  patent  made  or  issued  under  this  aot  shall  be  void  so  far  as  it  em- 
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braoes  land  previously  entered,  surveyed  or  patented.'*    Aa  the  appellee  has- 
Do  rificbt  to  the  laud,  he  has  no  Interest  In  the  timber  thereon,  and,  ooDse- 
quently,  oan  not  maintain  this  action  for  saw  logs  out  therefrom. 

J.  B.  Marcum  and  Wm.  H.  Holt  for  appellant. 

Samuel  H.  Patrick  for  appellees. 

Appeal  from  Breathitt  Court  of  Common  Pleas. 

Opinion  of  the  court  hy  Chief  Justice  Quigley. 

This  is  a  controversy  between  appellant,  Isaac  Terry,  and  ap- 
pellee, Caloway  Johnson,  for  title  to  nineteen  and  a  quarter  acres 
of  land  on  the  Lick  branch  of  the  middle  fork  of  the  Kentucky 
river,  in  Breathitt  county,  and  for  the  recovery  by  appellant  of 
certain  saw  logs  cut  therefrom  by  appellee,  each  claiming  title  to 
the  land  (and,  therefoie,  tlie  saw  logs)  by  patent  from  the  Com- 
monwealth of  Kentucky. 

The  patent  under  which  appellant  claims  issued  April  16,  1889, 

and  contains  a  grant  of  seventy-flve  acres  of  land.  That' of  ap- 
pellee is  for  nineteen  and  a  quarter  acres  of  land  and  issued  July 
18,  188^1.  The  entry  and  survey,  under  which  appellant  procured 
his  patent,  were  made  in  1871;  the  appellee's  in  1888. 

From  1864  up  to  the  time  the  land  was  entered  and  surveyed  by 
the  surveyor  of  Breathitt  county,  in  the  name  of  Solomon  Bacl^^, 
for  the  use  and  benefit  of  appellant,  he  had  claimed  the  land,  and 
believed,  until  the  entry  and  survey  were  made  in  1871,  that  it 
was  embraced  in  other  lands  owned  by  him  and  lying  on  either 
side  thereof.     His  claim  was  notorious  in  the  neighborhood.     Ap- 

Eellee  was  his  neighbor  and  knew  thereof,  but  whether  or  not  he 
ad  knowledge  of  the  entry  and  survey  made  in  1871  is  immaterial, 
as  the  want  tliereof  on  his  part,  if  any,  is  supplied  by  the  statute. 

It  is  alleged  that  appellant's  patent  was  obtained  by  fraud. 
The  allegations  are  not  sustained  by  the  evidence.  The  evidence 
is  too  voluminous  to  be  recited  in  this  opinion,  but  the  court  i& 
satisfied  therefrom  that  the  entry,  survey  and  patent  to  the  land 
in  question  were  obtained  by  the  appellant  in  good  faith,  and  that 
his  transactions  with  the  surveyor  in  relation  thereto  were  abso- 
lutely free  from  fraud;  besides,  there  is  no  evidence  tendinjr  to 
establish  the  fact  that  the  order  of  survey,  alleged  to  have  been 
issued  by  the  county  court  to  Solomon  Back  for  seventy-five  acres 
of  land,  and  under  which  the  entry  and  survey  were  made  in  1871 
for  the  use  and  benefit  of  appellant,  as  assignee  of  Solomon  Back, 
was  never  issued  by  said  court. 

It  is  conceded  by  the  parties  and  established  by  the  record  that 
the  land  granted  in  appellee's  patent  is  embraced  in  and  covered 
by  the  grant  in  appellee's  patent.  The  question,  then,  in  this 
case  is,  which  one  of  the  parties  under  his  oatent  has  the  best 
title?  All  other  questions  raised  by  the  recora  being  merely  inci- 
dental and  collateral  thereto. 

The  land  in  question  was  vacant  and  unappropriated  land,  ly- 
ing in  the  county  of  Breathitt,  on  the  Lick  branch  of  the  middle 
fork  of  the  Kentucky  river,  and  subject  to  the  disposal  of  said 
county  under  chapter  1()9  of  the  General  Statuts,  entitled  **Treas- 
ury  Warrant  Claims." 

Section  3  of  said  chapter  provides  **that  none  but  vacant  land 
shall  be  subject  to  appropriation  under  this  chapter.  Every  en- 
try, survey  or  patent  made  or  issued  under  this  chapter  shall  be 
void,  so  far  as  it  embraces  land  previously  entered,  surveyed  or 
patented." 
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And  this  court  said,  in  the  case  of  Goosling,  &o.  v.  Smith,  90 
"Ky.,  157,  •*  the  language  quoted  precludes  necessity  of  concurrence 
•of' en  try,  survey  and  patent  by  and  for  one  party,  in  order  to  ren- 
der void  sub.^quent  entry,  survey  or  patent  ot  the  same  land  for 
another,  but  in  express  terms  makes  the  existence  of  either  suf- 
ficient. While,  therefore,  a  party  who  makes  the  first  entry  of 
land,  then  subject  to  entry,  may,  if  necessary,  enforce  by  Judi- 
cial proceedings  his  right  to  have  survey  first  made,  neverthe- 
less, if  there  has  been  already  either  an  entry  or  survey  made  of 
the  same  land  by  another,  his  entry,  survey  and  patent  are,  in 
the  meaning  of  the  statute,  void." 

The  land  having  been  entered  and  surveyed  in  1871  for  the  use 
and  benefit  of  appellant  as  aforesaid,  and  before  entry  or  survey 
thereof  were  made  by  appellee,  or  patent  therefor  obtained  by 
him,  the  entry,  survey  and  patent  of  appellee  under  the  statute 
are  void;  and,  being  void,  he  can  not,  either  in  his  name  or  that 
•of  the  Commonwealth  of  Kentucky,  for  his  use  and  benefit,  main- 
tain this  action. 

The  land  no  longer  being  vacant,  he  was  denied  the  right  under 
the  statute  to  either  enter,  survey  or  patent  it.  He  is  a  mere  tres- 
passer. Ho  can  not  rely  for  title  on  the  weakness  or  infirmity  of 
the  title  of  his  adversary.  As  he  has  no  title  to  the  land  he  has 
no  interest  therein  or  in  the  timber  cut  therefrom,  and,  therefore, 
no  standing  in  court. 

The  court,  in  the  case  of  Kirk  v.  Williamson,  82  Ky.,  162,  said: 
**The  object  of  this  provision  of  the  statute  is  to  discourage  the 
nefarious  practice  of  searching  out  defects  in  patents,  and  then 
knowingly  entering  the  lands  which  had  been  honestly  entered 
-and  surveyed  and  paid  for  by  the  patentee,  and  also  to  destroy  the 
power  of  junior  entries  or  surveys  or  patents  (either  or  all)  which 
had  been  honestly  and  legally  made  and  returned  as  required  by 
law. 

If  a  person  enters  land  and  pays  for  it,  and  complies  with  the 
statute  in  having  the  entry  and  survey  made  in  the  time  fixed  by 
law,  no  other  person  has  any  right  either  to  enter,  survey  or  pat- 
ent the  same  land;  and  whenever  the  Commonwealth  lawfully 
patents  the  land  once,  it  can  not,  for  any  cause,  patent  the  same 
land  a^ain  as  vacant  or  unappropriated  land,  for  that  would  breed 
confusion  and  contention." 

The  judgment  is  reversed,  with  instructions  to  the  lower  court 
to  ascertain    from    the  evidence    the    value  of   the  **saw  logs"  in 
■controversy,  and  render  judgment  therefor  for  appellant. 


STANBERRY'S  ADM'R  v.  ROBINSON,  &c. 
(Filed  October  18,  1894— Not  to  be  reported.) 

1.  AdmiDistrator— Ezoe^sive  oommission  allowed— This  oourt  will  not  di8« 
turb  tbe  finding  of  a  court  of  ohanoery  which,  upon  appeal,  redaoed  the 
'CoramissioD  of  5  per  cent,  on  $240,000,  the  amount  disbursed,  allowed  by  the 
•county  court  to  the  admlDistrator  of  the  decedent's  estate,  as  the  allowance 
of  the  county  court  was  flagrantly  excessive  by  reason  of  tlie  fact  that  the 
administrator  came  into  possession  of  the  estate  without  trouble  or  litiga- 
tion ;  that  he  turned  over  to  the  heirs  the  stocks,  bonds,  etc. ,  of  the  decedent 
In  bnlk  and  in  kind ;  that  his  attorney,  to  whom  an  allowance  was  made, 
prepaied  all  necessary  releases,  and  the  whole  transaction  was  of  tbe  simplest 
character. 

2.  Same— Allowance  for  services  as  asent  of  decedent— The  administrator 
"was  not  entitled  to  compensation  for  services  rendered  decedent  as  her  agent 
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in  rolleotiDf]:  ber  rents,  interest,  eto. ,  as  she  had  paid  bini  for  those  sorTices 
before  her  death  and  died  believing  that  he  was  satisfied  and  bad  no  further 
olaim. 

3.  Appeals— Time  of  appeals  to  cironit  oonrts— A  partial  settlement  haYiDsr 
been  made  by  the  administrator,  and  the  final  settlement  soaie  months  later. 
at  which  exceptions  were  filed  by  the  heirs  of  the  deoedent  and  passed  upon 
by  the  oounty  court,  an  appeal  taken  to  the  circuit  court  sixty  days  from 
the  final  settlement  is  in  compliance  with  the  requirements  of  the  statute 
regulating  appeals  in  such  oases.  No  exceptions  were  filed  at  the  first 
lettlement,  which  was  a  partial  one.  The  administrator  still  bad  in  bis 
hands  funds  for  the  future  disposition  of  the  court,  and  the  oounty  court 
•till  retained  control  of  the  question  of  allowance  to  the  administrator  or  of 
any  other  matter  embraced  in  the  settlement.  At  the  first  settlement  the 
order  approving  the  report  of  the  oounty  judge  and  ordering  it  to  be  recorded 
was  not  a  final  order. 

4.  Same-— Circuit  courts— In  the  statute  providing  fcr  appeals  to  the  circuit 
oourt  in  oases  of  this  kind  ''the  words  'circuit  courts'  shall  be  construed  to 
mean  nny  court  of  similar  jurisdiction,  either  criminal,  ordinary  or  equi- 
table." 

W.  H.  Mackoy,  for  appellant. 

Boot  &  Boot  fot  appellees. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Mrs.  Cecilia  B.  Stan  berry  died  intestate  in  April,  1889,  the  own- 
er of  a  large  personal  estate,  and  on  May  13th  following  Geo.  W. 
Neff  was  appointed  by  and  qualified  before  the  Campbell  County 
Court  as  her  administrator. 

The  estate  was  singularly  free  from  complications,  and  on  June 
S4,  1889,  the  administrator  turned  over  in  bonds,  stocks,  etc.,  to 
the  heirs  of  the  decedent  more  than  $210,000,  for  which  be  took 
their  joint  receipt. 

In  a  partial  settlement  made  in  the  Campbell  County  Court  on 
August  1,  1889,  the  total  amount  of  disbursements  was  $213, 924. 28« 
and  on  this  sum  that  court  allowed  the  administrator  5  per  cent, 
or  $10,696.21  as  his  commission. 

In  June,  1891,  a  second  and  final  settlement  was  made,  and  on 

the  additional  amount  found  to  have  been  distributed,  viz.,  $28,* 

349.65,  the  county  court  allowed  the  administrator  the  same  per- 
centage, or  $1,371.25,  making  the  total  amount  allowed  him  as 
compensation  the  sum  of  $12,067.46.  The  county  judge  also  allow- 
ed him  the  sum  of  $3,000  for  services  as  agent  for  the  decedent  In 
collecting  her  rents,  interest,  etc.,  for  a  period  of  some  eight 
years  immediately  preceding  her  death. 

The  first  settlement  was  ex  parte,  but  at  the  final  settlement 
the  heirs  of  Mrs.  Stanberry  appeared  and  filed  a  number  of  ex- 
ceptions, none  of  which,  however,  need  be  noticed  here,  save 
those  going  to  the  amount  of  the  allow^ance  to  the  administrator 
and  the  charge  for  services  as  agent.  These  exceptions  were 
overruled  by  the  county  court,  but  on  appeal  to  the  Campbell 
Chancery  Courty  the  heirs  the  allowance  to  Neff  as  administra- 
tor was  reduced  by  $6,000,  and  his  demand  as  agent  was  rejected 
altogether.  From  that  judgment  Neff  appealed  to  this  court, 
where  the  appeal  Is  being  prosecuted  by  his  administrator,  he 
having  since  aied. 

It    18  insisted   that  the  allowance  of  5  percentum    upon    the 
amount  received  and  distributed  was  reasonable  and  should  not 
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have  been  disturbed;  that  the  chancery  court  had  no  jurisdiction 
of  the  appeal  because  more  than  sixty  days  elapsed  from  the 
time  of  confirming  the  settlement  allowing  the  commission  com- 
plained of  in  the  county  court  until  the  appeal  was  taken  to  the 
chancery  court,  and  because  the  statute  provides  for  appeals  in 
oases  of  this  kind  to  circuit  courts  only,  and  not  to  chancery 
courts;  that  the  claim  of  $3,000  was  reasonable  and  should  have 
been  allowed. 

On  the  question  of  the  administrator's  compensation  we  are  not 
disposed  to  disturb  the  finding  of  the  lower  court.  He  came  into 
the  possession  of  the  entire  estate  withdut  trouble  or  litigation. 
He  turned  over  to  the  parties  ready  to  receive  them  the  stocks, 
bonds,  etc.,  of  the  decedent  in  bulk  and  in  kind.  His  attorney,, 
to  whom  an  allowance  of  $1,000  was  made,  prepared  the  necessary 
releases,  and  the  whole  transaction  was  of  the  simplest  character. 
The  promptness  of  the  adimnistatoris  to  be  commended,  but  it  ift 
not  tnought  that  he  earned  more  than  the  sum  given  him  by  the 
chancery  court.  It  seems  to  us  that  the  allowance  by  the  county 
court  was  fla&rantly  excessive. 

We  do  not  tnink  that  the  limitation  of  sixty  days,  within  which- 
an  appeal  may  be  prosecuted  from  the  orders  and  judgments  of 
county  courts  to  circuit  courts,  is  applicable  to  cases  like  the  one 
under  consideration. 

The  judge  of  the  county  court  is  given  authority  to  settle  the 
accounts  of  fiduciaries  when  called  on  for  that  purpose.  His  *'re» 
port  in  writing  shall  be  returned  to  the  county  court  at  its  next 
regular  term  and  noted  of  record.  The  report  shall  show  the  re- 
sult, giving  items  of  debit  and  credit,  and  he  shall  return  there- 
with all  vouchers  and  evidence  adduced  before  him  on  the  set- 
tlement.'^ The  clerk  shall  'Miidorse  on  the  report  the  time  of  fil- 
ing the  same,  and  it  shall  lay  over  one  term  for  exceptions  to  be 
filed  by  any  person  interested.''  "If  no  exceptions  are  filed 
by  or  at  the  succeeding  term  of  the  court,  the  report  shall, 
if  approved, be  recorded."  If  the  exceptions  are  taken  the  court 
shall,  upon  evidence  heard  on  the  whole  case,  *' reject,  confirm, 
alter  or  amend  the  report,  and,  if  confirmed,  order  it  to  be  re- 
orded."  ''Settlements  so  made  and  recorded  shall  be  prima  facie 
evidence  between  the  parties."  (Subsections  1  to  10  inclusive, 
section  2,  article  14.  chapter  28,  General  Statutes.) 

In  this  case  there  were  no  exceptions  filed  to  the  first  settlement, 
which,  as  we  have  seen,  was  only  a  partial  one.  The  adminis- 
trator still  retained  in  his  hands  some  $40,000  for  the  future  dis- 
position of  the  court.  We  are  of  opinion  that  the  county  court 
still  retained  control  of  the  question  of  allowjince  t3  the  adminis- 
trator, or  of  any  other  matter  embraced  in  the  settlement.  The 
order  approving  the  report  of  the  county  judge  and  ordering  it  to- 
be  reooraed  was  not  a  final  order.  As  said  by  this  court  in  a. 
case  precisely  similar  to  this: 

Ist.  "There  is  in  such  a  case  no  judicial  contest   and  no  judi- 
cial  decision,  but  the  order  of   confirmation"  (approval   in  our 
{^resent  statute)  "partakes  rather  of   the  character  of  a  minister- 
al  than  of  a  judicial  act. 

2d.  "There  is  no  final  adjudication  or  determination  in  favor  of 
one  person  or  against  another,  or  upon  any  question  of  property 
or  of  personal  rights. 

8d.  "The  settlement  and  its  confirmation  are  not  conclusive 
either  upon  the  parties  who  may  have  been  interested  in  oppos- 
ing them  or  upon  the  court  itself,  which  may  order  another  set- 
tlement in  which  errors  in  the  first  may  be  corrected."  (Scott's 
heirs  V.  Kennedy^s  ex'or,  12  B.  M.,  510.) 

Within  sixty  days  from  the  judgment  of  the  Campbell  County 
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Court,  passing  on  the  exceptions  of  the  heirs  to  the  final  settle- 
ment of  the  accounts  of  the  administrator  of  Mrs.  Stanberry.  an 
appeal  was  taken  to  the  Campbell  Chancery  Court  and  this,  we 
think,  was  in  compliance  with  the  requirements  of  the  statutes. 
That  such  an  appeal  might  go  to  the  chancery  as  well  ss  to  the 
circuit  court  appears  clear. 

**The  words  'circuit  courts'  shall  be  construed  to  mean  any 
<50urt  of  simliar  jurisdiction,  either  criminal,  ordinary  or  equita- 
ble.*' (Section  28.  chapter  21,  General  Statutes;  see  also  section 
14,  title  17,  Civil  Code.) 

Of  the  demand  of  Nefl  as  agent  the  chancellor  said:  *'The  ap- 
pellee (Neff)  was  a  friend  of  Mrs.  Stanberry.  She  was  his  friend. 
She  received  a  large  estate  upon  the  death  of  her  husband  in  1881. 
The  appellee  did  assist  her  in  the  management  of  her  business. 
It  was  not  complicated  or  difficult.  She  paid  him  $50  for  every 
month  during  the  eight  years  in  which  she  enjoyed  the  estate  for 
his  services.  She  did  not  agree  to  pay  more,  nor  did  he  signify 
that  he  desired  greater  compensation.  She  died  in  the  belief 
that  he  was  satisfied  and  had  no  further  claim.  It  did  not  occur 
to  him  to  suggest  this  claim  in  August,  1889.  He  had  received 
4t4,800  in  the  lifetime  of  the  intestate  for  these  sevices.  It  did 
not  occur  to  him  to  assert  the  claim  until  1891.  He  might  have 
been  entitled  to  more  than  $600  per  year  upon  a  quantum  meruit, 
if  he  had  not  allowed  her  to  believe  that  sne  was  paying  him  all 
that  he  claimed." 

We  approve  these  conclusions.  The  motion  ot  the  administra- 
tor de  bonis  non  of  Mrs.  Stanbi^'ry  to  be  made  a  partv  appellee 
here  is  overruled.  The  balance  in  the  hands  of  the  ?orm*^r  ad- 
ministrator is  rot  an  unadministereti  asset. 

Judgment  affirmed. 


HAYDON  V.  HAYDON,  &c. 
(Filed  October  18,  1894— Not  to  be  reported.) 

Cousideration  for  agreement— Weight  of  teRtiniony>-In  this  action  for  tbp 
specific  perrortUflDce  of  an  agreement  by  defendant  to  convey  to  plaiDtlff  100 
acres  of  land  In  consideration  of  the  surrender  to  defendant  of  a  note  held 
against  him  by  plaintiff,  the  defense  that  the  note  was  without  considera- 
tion and  that  defendant  thought  at  the  time  of  executing  the  title  bonds 
that  the  note  was  an  Individual  one  Is  not  sufiQcient,  as  the  weight  of  tenti- 
mony  shows  that  the  note  was  given  by  defendant  for  money  paid  by  plain- 
tiff as  surety  for  bim  and  his  brother,  who  were  a  firm  engaged  in  the  fale 
of  goods,  and  that  the  note  was  signed  by  defendant  in  the  firm  name,  which 
created  an  obligation  on  which  he  was  individually  liable.  The  tesMnooDy 
having  also  shown  that  the  defendant  bad  recognized  this  claim  of  plaintiff 
as  a  valid  one.  and  had  srated  that  he  was  going  to  make  the  plaintiff  a 
deed  to  the  100  acres  of  land,  the  facts  of  the  case  are  inconsistent  with  the 
defense  that  the  note  was  obtained  by  force  or  fraud.  An  amended  petition 
having  been  filed  treatins  the  bond  as  a  mortgage  only,  the  defendant  may 
-elect  whether  the  land  shall  be  subjected  to  the  payment  of  the  note,  or  a 
specific  performance  of  the  agreement  shall  he  had. 

Hugh  Bodman,  Knott  &  Edelen  and  Thomas  B.  Ford  for  ap- 
pellant. 

John  W.  Bodman,  Lindsay  &  Botts  and  D.  W.  Lindsay  for  ap- 
pellees. 

Appeal  from  Franklin  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Pryor. 

This  is  an  unfortunate  oontroversy  between  father  and  son,  and 
muoh  testimony  of  a  conflicting  character  as  to  the  main  fact  in 
issue.  The  action  is  in  equity  for  the  specific  performance  of  an 
agreement  executed  by  the  son  to  convey  to  the  father  a  tract  of 
100  acres  of  land. 

The  consideration  is  the  surrender  by  the  father  to  the  son  of  a 
note  held  by  him  on  the  latter  for  $1,3(50.40,  dated  in  the  year 
1877,  Hnd  the  further  consideration  of  a  full  settlement  of  all  mat- 
ters between  them. 

The  writing  sued  on  is  a  complete  release  of  the  father  of  all 
tiemands  on  the  son,  and  must  be  regarded  in  the  light  of  an  ex- 
ecuted agreement,  and  such  Is  its  Ipgal  import. 

The  note  for  $1,360.40  was  executed  on  April  21,  1877,  and  the 
bond  for  title  was  executd  on  February  10,  1890,  and  is  as  follows: 
•'This  agreement  between  Calvin  Haydon  and  F.  T.  Haydon, 
witnesseth  that  we  have  this  day  settled  all  the  differences  bet- 
ween us,  and  in  consideration  of  the  said  F.  T.  Haydon  deliver- 
ing to  the  said  C.  R.  Haydon  a  note  for  $1,360.40  in  favor  of  said 
F.  T.  Haydon  v.  C.  B.  Haydon,  dated  April  21,  1877.  and  in  *  set- 
tlement in  full  of  all  claims  of  every  kind  whatsoever  between 
said  C.  B.  Haydon  and  F.  T.  Haydon,'  the  said  C.  B.  Haydon 
hereby  agrees  and  binds  himself  to  convey  to  the  said  F.  T.  Hay- 
tlon  about  UX)  acres  of  land,  it  being  the  same  land  conveyed  to 
C.  B.  Haydon  by  Wm.  Cromwell,  commissioner,  of  date  Novem- 
ber 20.  1886.  except  80  acres  thereof  sold  to  Mansford,  and  50  acres 
on  the  southeast  side  which  C.  B.  Haydon  has  sold  to  Alexander 
Kring,  and  which  is  to  be  surveyed  off  and  conveyed  to  said 
Kring.  leaving  about  100  acres  as  aforesaid,  which  the  said  C.  B. 
Haydon  is  to  convey  to  the  said  F.  T.  Haydon  ah  soon  as  the  50 
acres  is  laid  off  for  Kring,  which  is  to  be  in  full  and  flnal  settle- 
ment of  all  matters  between  them,  and  the  said  F.  T.  Haydon  is 
to  deliver  possession  of  the  said  50  acres  to  said  Kring  as  soon  as 
it  is  surveyed  and  laid  off. 

•'Upon  the  execution  of  said  deed  for  said  100  acres,  the  said 
C'  B.  Haydon  is  to  surrender  and  give  up  all  claims  he  has 
against  F.  T.  Haydon,  and  F.  T.  Haydon  is  to  give  up  and  sur- 
render all  claims  be  has  against  C.  B.  Haydon. 

'•Witness  our  hands  this  the  10th  day  of  February,  1890. 

**C.  B.  HAYDON 
"FOR  F.  T.  HAYDON,  J.  W.  HAYDON. '' 

The  note,  which  seems  to  be  the  substantial  consideration  for 
the  agreement,  is  claimed  to  be  invalid  for  the  want  of  consider- 
ation and  a  mistake  by  the  defendants  in  its  execution  and  fraud 
in  obtaining  it  on  the  part  of  the  parties,  and  the  enforcement  of 
the  terms  of  the  bond  for  title  is  resisted  on  those  grounds. 

It  seems  that  the  defendant  and  his  brother  were  partners  in 
the  sale  of  goods,  and,  becoming  involved,  the  firm  went  into 
bankruptcy  and  obtained  a  discharge.  The  plaintiff  (appellant) 
bad  become  the  surety  and  endorser  for  the  firm,  and  paid  out 
as  surety  large  sums  of  moeny.  One  Penn  was  his  co-surety  on 
«ome  of  the  paper,  and  the  appellant  sued  Penn  to  compel  him  to 
contribute. 

It  is  claimed  by  the  defense  that  the  father,  with  a  view  of  ob- 
taining contribution  from  his  co-surety  (Penn)  required  or  de- 
manded that  his  son  should  give  him  his  note  for  the  $1,360.40,  as 
evidence  of  the  fact  that  he  had  paid  as  the  surety  of  the  firm 
of  Haydon  &  Bro.,  and  for  no  other  purpose,  the  son,  at  the  time 
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the  note  was  executed,  insisting  that  he  owed  the  father  nothings 
and  the  latter  assuring  him  that  the  note  would  be  redelivered 
to  him  and  would  never  be  enforced,  and  that  to  prevent  trouble 
with  his  father  he  gave  the  note  and  signed  it  Haydon  A  Bro. 

The  Penn  suit  was  dismissed,  and  the  facts  of  that  case  show 
that  the  appellant,  in  his  action  against  Penn,  asserted  that  this 
note  was  the  obligation  of  the  firm  of  Haydon  A  Bro.,  as  Upon  its 
face  it  purports  to  be. 

The  son  (appellee)  now  states  that  when  he  gave  the  bond  for 
title  he  thought  this  note  was  his  individual  obligation  and  not 
that  of  Haydon  &  Bro.,  and  under  that  impression  he  signed  it, 
and  also  insisting  that  there  was  no  consideration  for  its  execu- 
tion. Waiving  the  question  as  to  the  right  of  the  son  to  make  such 
a  defense  as  the  execution  of  this  note  for  the  purpose  of  defraud- 
ing  some  one  else,  or  to  enable  his  father  to  do  so,  even  under 
compulsion,  it  is  apparent  from  the  testimony  the  defendant  re- 
garded this  as  a  binding  obligation,  and  for  that  reason  executed 
the  bond  for  tilte. 

It  is  not  necessary  to  look  to  the  credibility  of  the  witnesses  or 
whether  the  note  was  signed  in  the  firm  name,  or  was  the  indivi- 
dual obligation  of  the  son,  he  was  liable  to  his  father  when 
executed,  and  the  weight  of  the  testimony  conduces  to  show  that 
the  defendant  regarded  it  as  binding,  and  its  execution  to  the 
father  by  reason  of  the  payment  by  him  of  the  debts  of  the  flrm^ 
for  which  the  son  was  individually  liable  to  the  father. 

Some  five  or  six  witnesses  show  the  recognition  of  this  claim  by 
the  son  long  after  Its  execution  as  a  valid  one.  and  all  the  facta 
are  inconsistent  with  the  idea  that  the  execution  of  the  note  waa 
obtained  bv  mere  persuasion  or  force,  and  without  any  consid- 
eration. When  this  case  was  argued,  and  after  a  hasty  examina- 
tion of  the  record,  it  seemed  that  both  the  note  and  bond  for  title 
were  executed  on  the  same  day,  but  a  careful  inspection  of  the 
papers  show  that  this  bond  for  title  was  executed  on  February  10« 
1890,  more  than  twelve  years  after  the  note  was  ext^cuted,  and 
containing  stipulations  so  specific  as  to  boundary,  location  and 
other  particulars,  etc.,  as  evidences  a  well-considered  businesa 
transaction. 

Can  it,  therefore,  be  even  probable  that  after  this  lapse  of  tlnie« 
with  an  indebtedness  asserted  for  such  a  large  amount,  that  the 
defendant  would  have  forgotten  the  circumstances  under  which 
the  note  was  given?  This  bond  is  inconsistent  with  the  entire 
theory  of  the  defense,  and,  when  considering  the  testimony 
showing  that  the  appellee  time  and  again  recognized  this  indebt- 
edness, and  by  one  of  his  own  witnesses,  that,  in  the  year  1891, 
he  stated  he  was  going  to  make  the  appellant  a  deed  to  the  1(X> 
acres  of  land,  there  can  be  little  doubt  as  to  the  defendant's  lia- 
bility. 

In  the  light  of  this  writing  it  is  rendered  unnecessary  to  dis- 
cuss or  determine  the  nature  and  extent  of  the  liabilities  inour^ 
red  by  the  father  for  his  son,  or  the  amount  repaid  him,  as  it  ia 
not  pretended  this  note  has  been  paid. 

An  amended  petition  was  filed  in  this  case,  treating  the  bond 
as  a  mortgage  only,  and,  therefore,  on  the  return  of  tne  case  th^ 
chancellor,  at  the  election  of  the  defendant,  may  either  subject 
the  land  to  the  payment  of  the  note  or  direct  a  specific  perform- 
ance, and  in  the  event  no  election  is  made  a  conveyance  should 
•be  ordered. 

Remanded  for  proceedings  consistent  with  this  opinion. 


N.  W,  MUTUAL  LIFE  INS.  CO.  V.  BABBOUR,  &C.  31& 

NOBTHWESTERN   MUTUAL   LIFE  INS.  CO.   v. 

BARBOUR,  Ac. 

SAME  V.   SAME. 

(Filed  November  4,  1894.) 

1.  Appeals  from  Superior  Court  to  Court  of  Appeals— Six  luoDtbs'  limita-. 
tloD — An  appeal  from  the  Superior  Court  to  Court  of  Appeals  baviuK  been 
granted  more  than  six  months  after  the  opinion  and  mandate  of  the  court 
in  these  oases  had  been  rendered,  but  within  six  months  from  the  time  of 
the  passing  upon  and  ovefrruling  the  petition  for  rehearing,  a  dismissal  of 
the  appeal  can  not  be  had  on  the  ground  that  the  motion  was  in  noncom- 
pliance with  section  7  of  the  act  creating  the  Superior  Court  of  Kentuokj, 
which  provided  that  no  appeal  should  be  granted  from  that  court  to  the  Court 
of  Appeals  afr«r  six  montos  from  the  time  the  right  to  appeal  accrued.    The- 
right  to  appeal  did   not  accrue,  and,  as  a  oonsHquence.  limitation  of  six 
months  dia  not  begin  to  run  until  after  the  petition  for  rehearing  bad  been, 
passed  upon  and  overruled  by  the  Superior  Court,  for,  as  that  court  retained 
jurisdiction  to  grant  a  rehearing  up  to  the  time  of  the  final  decision  of  that, 
petition.  It  can  not  be  assumed  that  either  the  right  to  appeal  had  accrued 
or  the  power  to  grant  it  existed  previously. 

8.  Same— The  same  opinion  and  mandate,  as  rendered  in  the  case  of  North-, 
western  Mutual  Life  Ins.  Co.  v.  Barbour,  &c.,  92  Ky.,  427,  must  also  be  ren- 
dered  in  these  cases,  as  the  Insurance  policies  sued  upon  In  all  the  cases  ar^ 
similar  and  the  same  defense  is  made  in  all  the  actions. 

Barnett,  Miller  A  Barnett  for  appellant. 

Dodd  &  Dodd  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

October  1,  1889,  three  actions  were  instituted  in  the  Louisville- 
Chancery  Court  by  James  P.  Barbour  and  others  to  recover  of 
the  Noth western  Mutual  Life  Ins.  Co.  on  four  distinct  policies  of- 
insurance  on  his  life. 

One  of  the  actions  was  on  policies  for  $5,000  and  $2,500,  payable 
to  Minnie  R.  Barbour,  his  wife,  and  to  his  children.  The  second 
action  was  on  a  policy  for  $2,500,  payable  to  his  wife  only;  and 
the  third  was  on  a  policy  for  $10,000,  payable  to  his  children. 

Judgment  was  rendered   in  favor  of  plaintilTs  in   each   action, 

though  not  for  full  amount  of  either  policy;  but  from  the  several 
judgments  a  separate  appeal  was  prosecuted  by  defendant— to 
this  court  from  that  rendered  in  the  first,  and  to  the  Superior 
Court  from  those  rendered  in  the  other  actions. 

December  1,  1891,  the  judgment  in  the  first-mentioned  action 
was  by  this  court  reversed  and  tlpe  case  remanded,  with  direc- 
tions to  the  lower  court  to  overrule  the  general  demurrer  to  the 
answer,  which,  unless  the  facts  stated  in  that  answer  turn  out  ta. 
be  untrue,  involves  ultimate  dismissal  of  the  action.  (N.  W.  Life 
Ins.  Co.  V.  Barbour,  92,  Ky.,  427.) 

The  Superior  Court,  however,  affirmed  the  iudgments  rendered 
in  the  other  two  actions,  but  as  the  four  policies  are  similar  in 
character,  and  the  same  defense  is  made  in  each  action,  the 
same  opinion,  followed  by  the  same  mandate,  will  have  to  be 
rendered  by  this  court  in  those  cases,  as  was  done  in  the  other, 
unless  the  motion  of  plaintiffs  to  dismiss  the  two  appeals  from 
the  Superior  Court  be  sustained. 

The  ground  of  that  motion  is  noncompliance  with  section  7  ot 
the  statute,  approved  April  22,  1882,  creating  the  ''Superior  Court; 
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^f  Kentucky,"  as  follows:  **A11  appeals  from  the  Supreme  Court 
to  the  Court  of  Appeals  shall  be  prayed  for  and  granted  in  the 
Superior  Court;  but  no  appeal  shall  be  granted  after  six  months 
from  the  time  the  right  to  appeal  first  aoorued  unless  the  party 
appealing  therefrom  was  a  defendant  in  the  original  action  and 
an  infant.'' 

It  appears  that  July  4,  which  was  in   due  time  after  June  3, 

1891,  date  of  the  opinion  and  mandate  of  the  Superior  Court  in 
the  two  cases,  defendant  filed  a  petition  for  rehearing  in  each, 
but  they  were  not  passed  on  until  Setember  11,  1891.  Nor,  though 
a  motion  therefor  was  made  as  early  as  September  7,  1891,  was 
an  appeal  to   this  court  in   either  case   granted   un-til  January  6, 

1892,  more  than  six  months  after  the  opinion  and  mandate.  So 
it  is  apparent  the  right  of  appeal,  if  gone,  has  not  been  lost  by 
laches  of  defendant;  and  that  the  construction  of  the  statute  con- 
tended for  by  plaintiffs  makes  possible  such  wrong  to  a  litigant 
4s  sufficient  reason  for  not  adopting  it  unless  constrained  to  do  so. 

It  seems  to  us  the  right  to  appeal  in  these  cases  did  not,  in 
meaning  of  the  statute,  accrue;  and,  as  a  consequence,  limita- 
tion of  six  months  did  not  begin  to  run  until  after  the  jjetition 
for  rehearing  had  been  passed  on  and  overruled  by  the  Superior 
Court,  for  as  up  to  time  of  final  decision  of  that  petition  the  Su- 

Eerior  Court,  retained  jurisdiction  to  grant  a  rehearing,  and  was 
ouiid  to  do  so  if,  in  its  opinion,  sufficient  ground  therefor  ex- 
isted, it  can  not  be  assumed  that  either  the  right  to  appeal  had 
accrued  or  power  to  grant  it  existed  previously. 

Wherefore,  in  each    case  the   motion    to   dismiss   is   overruled, 

judgment  on  cross  appeal  is  affirmed  and  on  appeal  reversed  and 

cases  remanded,  with  directions  to  overrule  the  demurrer  to  each 

•answer  and  for  further  proceedings  consistent  with  this  opinion. 
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NEWPORT  NEWS  &  MISSISSIPPI  VALLY  CO.  v.  TERRY. 

Filed  Ootober  84,  1894.     Appeal  from  Hardin  Circuit  Court.    Opinion  of  the 
court  by  Judge  Yost,  reversing. 

1.  Railroads— Liability  for  fires  caused  by  escaping  sparks— In  this  State 
railroad  companies  are  not  liable  for  injuries  caused  by  the  escape  of  sparks 
from  their  locomotives  or  cars  except  where  they  fail  to  use  the  appliances 
required  by  the  statute  for  preventing  the  escape  of  sparks. 

2.  Same— In  this  action  a^zainst  a  railroad  company  to  recover  damages 
for  the  burning  of  plaintiff's  property  adjacent  to  defendant's  roadbed, 
alleged  to  have  been  caused  by  defendaot's  negligence,  as  the  only  question 
under  the  pleadings  was  whether  the  defendant  ran  the  locomotive,  which 
caused  the  fire,  without  the  spark  arrester  or  preventive  required  by  the 
statute,  testimony  tending  to  show  that  there  had  been  other  fires  along  the 
railroad  in  the  same  vicinity  about  the  time  plaintiff's  property  was  burned 
was  incompetent,  there  being  no  effort  to  show  the  origin  of  those  fires  or 
<;hat  the  company  had  even*  failed  to  use  the  appliances  required  •  by  the  law. 

P.  H.  Darby  and  Louis  A.  Faurest  for  appellant;  S.  H.  Bush  for  appellee. 
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TOWN  OF  FALMOUTH  v.  WOODS. 

Filed  October  24,  18fM.    Appeal  from  PeDdleton  Giroult  Court.    Opinion  o£ 

the  court  by  Judge  Yost,  afBrniiug. 

Where  horses  are  frightened  by  an  object  in  the  streets  of  a  town  or  city 
having  a  tendency  to  frighten  horses  of  ordinary  gentleness,  if  the  object 
was  not  placed  in  the  street  by  the  corporation  or  by  any  one  in  privity  with 
it,  the  corporation  is  not  liable  for  the  injury  lesulting  unless  it  had  notice 
thereof  for  a  sufficient  length  of  time  to  have  enabled  it,  by  the  exercise  of 
reasonable  diligence,  to  remove  the  object;  but  this  notice  may  be  either 
actual  or  implied,  and  notice  is  implied  where  a  sufllclent  length  of  time 
has  elapsed  between  the  planing  of  the  object  or  obstruction  and  the  accident 
for  the  corporation,  using  reasonable  diligence,  to  have  removed  it,  or  when 
its  being  so  placed  and  its  nature  are  so  notorious  that  the  corporation 
should  have  known  it. 

In  this  case  a  town    is  held  to  be  liable  for   injuries  resulting  from   the 

frightening  of  horses  by  a  canvass  sign  which  the  town  had  permitted  to  be 
stretched  across  one  of  its  principal  streets,  the  sign  being  so  hung  that 
when  blown  by  the  wind  it  made  a  noise  calculated  to,  and  which  did  on 
Keveral  occasions,  frighten  passing  horses,  these  facts  being  so  notorious  as 
to  cause  general  comment. 
L.  P.  Fryer  for  appellant;  Felix  C.  Newman  for  appellee. 

BROWN,  &c.  V.  BROWN. 

Filed  October  21,  18Q4.    Appeal  from  Nelson  Circuit  Court.    Opinion  of  the 
court  by  Judge  Yost,  affirming. 

1.  No  appeal  lies  from  a  decree  granting  either  an  absolute  divorce  or  a 
divorce  from  bed  and  board. 

2.  Alimony— An  allowance  of  $160  per  annum  for  the  support  of  the  wifa 
and  her  infant  child  is  not  excessive,  it  matters  not  how  poor  the  husband 
and  father  may  Ite. 

8.  Fraudulent  conveyance— The  chancellor  properly  set  aside  as  fraudulent 
a  sale  of  personal  property  made  by  the  husbanH  the  day  before  this  suit  for 
divocre  and  alimony  was  brought.  While  there  was  no  direct  proof  of  fraud, 
the  ciicumstanoes  attending  the  transaction  were  sufficient  to  authorize  the 
judgment. 

George  S.  Fulton  for  appellants;  John  S.  Kelley  for  appellee. 

DEPOSIT  BANK  OF  OWENSBORO  v.  ROBERTSON,  &o. 

Filed  October  24,  1894.    Appeal  from  Breckinridge  Circuit  Court.     Opinion 
of  the  court  by  Judge  Barbour,  reversing. 

1.  Usury — A  payment  made  at  the  date  of  the  renewal  of  a  note,  although 
regarded  as  a  payment  of  usury  and  the  note  renewed  for  the  principal,  will- 
be  regarded  as  a  payment  on  the  principal,  and,  although  the  renewal  may 
be  signed  by  others  than  those  originally  bound,  yet  if  the  original  obligor  la, 
still  bound,  all  usury  will  be  purged  from  the  transaction  so  long  as  he  re- 
mains liable. 

2.  Same— Where  partners,  upon  closing  ap  their  partnership  and  ascertain- 
ing their  loss  and  the  share  each  had  to  bear,  settled  the  balance  due  upon  a 
partnership  note  by  each  partner  giving  his  acceptance  for  his  proportion  of 
the  amount,  in  this  action  upon  one  of  those  acceptances,  it  appearing  that 
there  was  usury  in  the  original  note,  for  the  balance  of  which  these  accept- 

ances  were  given,  the  defendant  is  entitled  to  credit  for  only  his  pro  rata  iwrt 
of  the  usury,  and  not  for  the  whole  usury. 

3.  Same— Conceding  that  the  plaintiff  bank  had  the  right  to  take  out  legal 
interest  in  advance,  yet  as  it  did  not  do  it,  but  chose  to  charge  usurious  in- 
terest in   advance,   it  can   not  now  ask  the  chancellor,  in  arriving  at  the> 
amount  of  nsunr,  to  allow  it  legal  interest  in  advance. 

Weir  &  Weir  for  appellant;  J.  A.  Dean  for  appellees. 
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WESTERFIELD  v.  BALDWIN  &  CO. 

Filed  Ootober  24,  1894.     Appeal  from  JeflfersoD  Circuit  Court,  CommoD  Pleas 
division.    Opinion  of  the  oourt  bj  Judge  Barbour,  affirming. 

1.  Return  of  jury  to  ask  information  as  to  testimony— The  jury  may,  after 
retiring  to  their  room,  return,  and,  in  the  presence  of  the  court  and  of  the 
parties  and  their  attorneys,  have  read  to  them  the  answer  made  to  a  deposi- 
tion read  as  evidence  on  the  trial. 

2.  The  court  may  instruct  the  jury  orally  unless  it  is  requested  to  give  in- 
structions in  writing;  and  while  it  appears  in  this  case  that  appellant  asked 
certain  instructions  in  writing,  yet  as  those  Instructions  were  refused  and 
the  court  suggested  that  as  the  question  was  simply  one  of  fact,  it  would  in- 
sturot  the  jury  orally,  to  which  no  objection  was  made,  appellant  must  be 
regarded  as  acquiescing  in  the  giving  of  the  instructions  orally. 

3.  Instructions  to  jury— As  one  of  several  instructions  asked  by  appellant 

and  refused  by  the  court  is  missing  from  the  record,  this  court  can  not  say 
that  the  lower  court  erred  in  refusing  any  of  them,  is  the  omitted  instruc- 
tion may  have  so  qualified  the  others  as  to  make  it  improper  for  the  court 
to  give   them. 

4.  Objection  waived— Where  it  does  not  appear  that  the  court  acted  upon 
an  objection  to  the  admission  of  testimony,  or  that  there  was  any  exception, 
the  objection  must  be  treated  as  waived. 

E.  S.  Watts  for  appellant;  Simrall,  Bodley  &  Doolan  for  appellees. 

COVINGTON  STOCK  YARDS  CO.  v.  KEITH  &  WILSON. 

Filed  October  31,  1894.     Appeal  from  Kenton  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

Res  adjudicata— To  this  action  instituted  by  appelles,  live  stock  brokers, 
to  recover  of  appellant  a  certain  sum  for  fees  illpgally  exacted  by  it  of  them 
for  passing  live  stock  through  its  yards,  a  judgment  rendered  by  the  United 
States  Circuit  Court,  in  a  proceeding  between  the  same  parties,  which  pur- 
ports to  pass  alone  upon  exactions  made  prior  to  its  rendition,  constitutes 
no  bar,  as  all  the  charges  complained  of  in  this  case  were  made  after  the 
rendition  of  that  judgment;  and  even  if  it  should  be  conceded  that  the  court, 
after  rendering  a  final  judgment  determining  the  rights  of  the  parties  as 

they  then  appeared,  had  the  right  to  retain  control  of  the  case  for  the  pur- 
pose of  determining  matters  that  rolsht  thereafter  arise,  this  oourt  is  of 
opinion  that  the  United  States  Circuit  Court  did  not  attempt  in  its  judg- 
ment to  do  this. 
Hallam  &  Myers  for  appellant;  O'Hara  &  Rouse  for  appellees. 

STROUD  V.  SLMPSON  &  CO. 

Filed  October  31,  1894.    Appeal  from  Grant  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Exceptions— As  appellant  did  not  except  to  the  action  of  the  court  in 
overruling  his  objection  to  oral  testimony  as  to  a  matter  of  which  an  exist- 
ing record  was  the  Itest  evidence,  he  waived  the  objection. 

2.  Verdict  not  against  evidence— As  plaintiff  and  defendant  were  the  only 
witnesses  to  the  real  question  in  issue,  and  each  sustains  his  contention,  the 
verdict  will  not  be  set  aside  upon  the  ground  that  it  is  against  the  evidence. 

3.  Newly -discovered  evidence— The  court  properly  refused  a  new  trial  upon 
the  ground  of  newly- discovered  evidence,  as  the  newly-discovered  evidence 
upon  which  the  appellant  relies  flatly  contradicts  his  own  pleading. 

M.  D.  Gray  for  appellant;  Collins  &  Fenley  and  James  T.  Willis  for  ap- 
tiellees. 

HOLMES,  &c.  V.  LOUISVILLE,  &c..  RY.  CO. 

Filed  Octol)er  31,  1894.    Appeal  from  Breckinridge  Circuit  Court.     Opinion 
of  the  court  by  Judge  Barbour,  reversing.  , 
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1.  Railroads— Injury  to  abutting  property  from  construction  of  road— When 
the  construction  and  operation  of  a  railroad  on  the  street  of  a  town  unrea- 
sonably obstructs  the  ingress  and  egress  of  an  abutting  lot  owner,  the  rail- 
road company  is  liable  to  him  for  the  damages  sustained  thereby,  although 
the  road  was  not  improperly  constructed  or  operated,  and  although  it  was 
ooDstrocted  under  a  license  from  the  town  authorities.  The  lot  owner  has  a 
peculiar  private  use  in  the  street  which  is  an  incident  of  his  title  to  the  lot, 
and  of  which  he  can  not  be  deprived  without  compensation. 

2.  Same— In  an  action  to  recover  such  damages  it  was  error  to  allow  de- 
fendant to  prove  that  plaintiff^s  property,  as  well  as  all  other  property  along 
the  railroad,  had  increased  in  value  since,  and  by  reason  of  the  construction 
of  the  road.  In  such  cases  the  jury  should  ascertain  what  the  value  of  the 
property  was  just  before  it  became  generally  known   that  the  defendant's 

rond  was  to  be  located  in  front  of  it,  and  then  determine  what  proportion  of 
that  value  was  taken  from  the  property  liy  the  construction  of  the  road,  etc. 
J.  W.  Lewis  for  appellants;  Helm  &  Bruce  for  appellee. 

NEWPORT  NEWS  &  MISSISSIPPI  VALLEY  CO.  v.  NIXON. 

Filed    October  24,    1891.    Appeal   from    Graves   Court   of   Common    Pleas. 

Opinion  of  the  court  by  Judge  Barbour,  reversinsr. 

1.  Railroads— Injury  to  property  in  depot  for  shipment— In  this  action 
against  a  railroad  company  to  recover  the  value  of  tobacco  which  plaintiff 
had  delivered  to  defendant  at  its  depot  for  shipment,  but  which  was  de- 
stroyed by  fire- before  it  was  shipped,  ns  defendant  under  its  hill  of  lading  is 
not  liable  unless  it  was  guilty  of  negligence,  and  the  only  negligence  com. 
plained  of  is  defendant's  failure  to  ship  the  tobacco  before  the  fire  occurred* 
it  being  shown  that  there  was  but  one  train  upon  which  tobacco  could  be 
shipped  between  the  delivery  of  plaintiff's  tobacco  for  shipment  and  the 
time  of  the  fire,  and  that  this  train  was  loaded  with  tobacco  received  for 
flbipment  before  plaintiff's  tobacco  was  received,  it  sufficiently  appears  that 
plaintiff's  t-obacco  could  not,  in  the  regular  course  of  business,  have  been 
shipped  before  the  fire,  and,  therefore,  defendant  is  exonerated  from  liability. 

2-  Recovery  of  damages  by  one  of  two  joint  owners— As  plaintiff  owned 

only  one  third  of  the  tobacco,  the  other  two  thirds  belonging  to  his  son,  it 

was  error  to  render  judgment  in  his  favor  for  the  value  of  the  whole,  and 

this  is  true,  whether  the  ownership  was  put  In  Issue  or  not,  as  the  action 
being  one  for  damages  the  plaintiff  can  recover  no  more  than  he  shows  him- 
self to  be  entitled  to. 
Smith.  Bobbins  &  Thomas  for  appellant;  W.  P.  Lee  for  appellee. 

LEWIS,  &o.  V.  CITY  OF  SOMERSET. 

Filed  November  14,  1894.     Appeal  from  Pulaski  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Brent,  reversing. 

1.  Husband  and  wife  must  join  in  an  action  brought  for  the  personal  suf- 
fering or  Injury  to  the  wife  resulting  from  the  negligence  of  another. 

2.  Misjoinder  of  actions— Waiver  of  objection— In  this  action  against  a  city 
brought  by  husband  and  wife,  to  recover  all  the  damage  to  which  they  were 
jointly  and  severally  entitled  on  account  of  Injuries  to  the  wife  resulting 
from  defendant's  failure  to  keep  its  sidewalks  in  repair,  as  the  defendant 
answered  without  requiring  plaintiff  to  elect  which  cause  of  action  he  would 
prosecute,  the  misjoinder  was  waived. 

8.  Either  husband  or  wife  can   testify  in  such  an  action,  but  not  both. 

The  wrongdoer  referred  to  in  section  606  of  the  Code  is  only  such  a  tort- 
feasor as  is  connected  with  the  loss  of  baggage. 

W.  O.  Bradley  and  J.  W.  Colyer  for  appellants;  S.  M.  Boone  and  O.  H. 
Waddle  for  appellee. 
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VANMKTER  v.  TRUE.  BY,  &o. 

Filed  Noevmber  14,  1894.    Appeal  from   Fayette  Court  of  Common   Pleas. 
OplnioD  of  the  court  by  Judge  Barbour,  reversing.  ^ 

1.  Parent  and  ohlld— A  father  has  the  right  to  give  his  ohild  moderate  and 
reasonable  ohastlsement ;  and  the  mother  also  has  a  like  right,  especially  in 
the  absence  of  the  father,  and  in  doing  so  she  may  call  in  the  assistance  of  a 
stranger  to  aid  her  in  capturing  her  ohild  when  fleeing  from  her.  And  if 
one  at  her  call  does  aid  her  in  capturing  her  child  and  in  the  effort  uses  no 
more  force  than  is  necessary  he  incurs  no  liability. 

2.  Assault  and  battery— Evidence  in  mitigation— In  this  action  by  a  boy 
fourteen  years  old  suing  by  his  next  friend  to  recover  damages  for  an  assault 
and  battery,  the  defendant  had  a  right  to  show,  not  as  a  justification  of  the 
battery,  but  in  mitigation  of  damages,  that  be  pursued  and  captured  the 
plaintiff  at  his  mother's  instance,  as  this  was  calculated  to  explain  defend- 
ant's conduct  and  to  mitigate  any  wrongful  act  done  by  him  after  capturing 
the  boy.  And  the  statements  of  witnesses  as  to  the  cries  of  the  mother 
while  in  pursuit  of  her  boy  weie  competent  as  part  of  the  res  gestsB. 

3.  Oral  instructions  to  jury— Where  the  parties  require  it,  the  court  must 
give  written  instructions  to  the  jury.  And  the  court  having  erred  in  refus- 
ing defendant's  request  to  instruct  the  jury  in  writing  and  in  instructing 
them  orally,  that  error  was  not  cured  by  the  giving  of  written  instructions 
after  the  case  was  submitted  to  the  jury  and  in  the  absence  of  defendant  and 
his  counsel,  even  though  the  written  instructions  then  given  may  have  been 
a  correct  exposition  of  the  law  of  the  case.  And  it  is.  therefore,  immaterial 
that  those  instructions  do  not  appear  in  the  record. 

Bronston  &  Allen  for  appellant:  James  A.  Scott  and  Wm.  H.  Holt  for 
appellees. 
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DARNABY  v.  WATTS. 
(Filed  June  16,  1894— Not  to  be  reported.) 

1.  Violation  of  trust— Insolvent  trustee — Liahllitj  of  cotrustee— In  thl? 
action  W.  D.  Watts,  as  trustee,  and  be  with  Garnett  Watts  as  next  friend  of 
an  Imbecile,  Is  seelsinf?  a  settlement  of  the  accounts  of  former  trustees  of 
funds  in  their  hands  unaccounted  for.  It  appears  that  the  plaintifTs  caused 
a  loss  to  the  imbecile  by  reason  of  their  payment  to  the  insolvent  trustee  of 
their  notes  amounting  to  $2,934,  and  they  are  now  seeking  to  subject  the 
solvent  trustee  to  the  payment  of  this  amount.  In  view  of  the  fact  that 
plaintiffs  suggested  to  the  insolvent  cruscee  the  appropriation  of  the  money 
which  they  owed  on  the  trust  account  to  the  payment  of  his  private  debts 
and  thus  induced  him  to  violate  the  trust,  and  also  since  tiie  solvent  tiustee 
bad  nothing  to  do  with  the  breach  of  trust  and  had  no  knowledge  of  the 
payment  until  months  afrer,  the  present  trustee  must  be  held  liable  for  the 
amount  of  the  notes,  and  he  may  have  his  recourse  against  Garrett  Watts 
for  one-half  the  amount. 

2.  Same— Assuming  that  the  conduct  of  the  old  trustees  in  the  manage- 
ment of  the  trust  was  such  as  to  make  one  liable  for  the  acts  of  the  other, 
Btill  the  plaintiffs  caused  the  violation  of  the  trust,  are  the  parties  indebted, 
and  must  account  for  the  sum  lost.  If  the  former  trustee  can  make  them 
liable  to  him.  there  is  no  reason  why  their  liability  can  not  be  adjudged  on 
this,  tbelr  own  petition,  as  much  so  as  if  the  old  trustee  bad  paid  tbeni  the 
money,  and  was  asking  a  cri^dit  for  it. 

3.  Same— PlHin tiffs  being  the  next  of  kin  to  the  ii:jbecileand  entitled  to  bis 
estate  if  they  survive  him,  and  knowing  the  financial  condition  of  the  in- 
solvent trustee  at  the  time  they  paid  him  their  debts  due  the  trust  estate,  it 
would  be  inequitable  to  charge  the  solvent  trustee  on  the  ground  that  he  has 
violated  the  trust  reposed  in  him  by  the  testator  in  not  securing  what  was 
in  the  hands  of  bis  cotrustee. 

Breckinridge  &  Shelby  for  appellant. 

J.  D.  Hunt  and  Bron.ston  &  Allen  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court   by   Judge  Pryor,  Chief  Justice   Bennett 
dissenting. 
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The  appellant,  Darnaby,  and  one  Weathers  were  appointed  exe- 
cutors of  the  last  will  of  Garrett  Watts,  deceased.  They  were 
also  by  the  will  made  trustees  for  an  imbecile  son  of  the  trustee, 
with  the  power  to  control  and  manage  the  trust  fund.  The  two, 
Darnaby  and  Weathers,  executed  a  joint  bond  as  executors,  but 
never  executed  a  bond  as  trustees  of  the  imbecile  son. 

They  managed   the  trust  bj'  taking  charge  of  the  estate,  renting 

it  out,  and  each  paity  seems  to  have  retained  the  control  and  use 

of  the  proceeds  of  the  trust  fund  that  came  to  the  hands  of  each, 

but  there  never  was  a  joint  liability  unless  it  originates  from  the 

executorial  bond  or  from  the  manner  in  which  they  permitted 
each  other  to  use  the  trust  funds.  They  were  both,  at  the  date 
of  their  qualification  as  executors,  men  of  moans  and  of  business 
habits,  and  so  continued  until  a  short  time  before  the  bringing 
of  this  action,  when  Weathers,  by  reason  of  his  liability  for 
others  as  surety,  became  involved,  and  finally  made  an  assign- 
ment for  creditors.  Darnaby  remained  solvent,  and  has  made 
an  account  of  liis  acts  as  trustee,  and  paid  over  the  amount  for 
wiiich  he  is  liable,  except  the  amount  now  in  controversy,  and 
his  liability  for  this  sum  of  money,  caused  by  the  default  of  his 
co-trustee,  Weathers,  is  the  subject-matter  of  this  litigation. 

The  court  below  held  Darnaby  liable,  and  from  that  judgment 
he  appealed  to  the  Superior  Court,  where  the  judgment  below 
was  reversed  and  an  appeal  granted  to  this  court.  Upon  the  fail- 
ure of  Weathers,  the  co- trustee  of  Darnaby,  W.  D.  and  (xarrett 
Watts,  as  the  next  friend  of  the  imbecile,  instituted  this  action  in 
equity  to  compel  the  trustees  to  settle  their  accounts  and  secure 
the  beneficiary.  The  two  trustees  were  removed,  and  W.  D.  and 
<iarrptt  Watts,  who  instituted  this  action,  appointed  in  their 
stead.  In  the  settlement  made  of  the  accounts  of  the  old  trus- 
tees, the  question  arose  whether  or  not  Darnaby  was  liable  for 
$2,984,  the  amount  of  two  notes,  that  was  owing  the  two  trustees 
by  W.  D.  and  Garrett  Watts,  the  parties  who  instituted  the  action 
as  next  frieiid,  and  who  are  now  the  trustees. 

It  is  claimed  by  Daranby  that  the  parties  instituting  the  action, 
and  who  are  now  in  a  court  of  equity  asking  that  he  account  for 
this  mone3\  caused  the  loss,  if  any,  to  the  estate  of  the  imbecile, 
and  they  are  liable  and  not  Darnaby. 

The  two  notes  making  the  $2,934  were  in  the  possession  of 
Weathers,  and  when  the  money  was  paid  to  him  by  the  appellees 
he  gave  them  his  receipts  foi  the  amounts,  the  notes  not  being 
on  his  person  at  the  time,  and  when  Weathers  failed  he  turned 
the  notes  over  to  those  making  the  settlement  without  any  credit, 
but  conceding  all  the  time  tlieir  payment  by  the  appellees. 
Darnaby  knew  that  Weathers  was  in  failing  circumstances,  and 
swears  he  had  notified  Wea.hers  not  to  collect  this  money  and 
the  appellees  not  to  pay  it.  This  they,  however,  deny;  but  that 
the  appellees  knew  as  wi?ll  as  Darnaby  that  Weathers  was  in 
failing  circumstances  when  this  money  was  paid  is  manifest  from 
the  proof.  The  facts,  under  which  this  money  was  paid  to 
Weathers  are  these:  We'athers  was  anxious  to  raise  money  to  pay 
off  a  note  he  had  in  bank.  He  wanted  the  appellees  to  aid  hiin 
in  raising  the  money  by  becoming  his  endorsers  or  sureties  on  a 
note  in  bank  for  $8,(KX).  They  said  to  him  they  would  aid  him  or 
try  and  do  something  for  him.  They,  however  (being  in  Win- 
chester, where  the  bank  is  located  ),'^  did  not  help  him  on  that 
day,  but  returned,  or  met  him,  one  of  them  at  least,  in  Winches- 
ter, and  suggested  to  bin)  they  wx)uld  pay  off  their  note  they  owed 
the  trustees.     Weathers  had  made  no  suggestion  about  their  pay- 
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ing  ofiF  the  note;  be  knew  the  money  did  not  belong  to  him;  was 

«  man  of  high  order  of  integrity;  but,  being  pressed  by  the  bank 

for  the  money  he  owed,  took  the  money  and  paid  off  the  debt,  it 

being  paid  to  him  for  that  purpose. 

These  appellees   were   the   next  of  kin   of   the   imbecile   and 

entitled   to   the   estate  if  tht»y  survive  him.    The  estate  left  the 

imbecile  was  valuable,  and  they   no   doubt  felt  free  to  try  and 

■help  their  friend  by  paying  him  the  amount  of  their  notes,  know- 
ing the  loss  would  come  out  of  an  estate  they  would  likely 
inherit,  or  made  the  payment  on  the  idea  that  if  Weathers  proved 
insolvent  the  appellant  would  be  responsible  for  the  amount. 
The  one  motive  or  the  other  must  have  prompted  them  to  have 
suggested  payment  at  this  particular  time.  Weathers  state  he 
had  no  idea  of  their  paying  him  this  money;  made  no  demand 
for  it,  and  was  making  every  effort  up  to  the  time  he  delivered 
these  notes  to  collect  a  judgment  with,  wihoh  to  repay  the  trust 
fund.  He  wanted  the  appellees  to  take  the  judgment,  but  volun> 
tarily,  and  without  any  expectation  on  the  part  of  Weathers  that 
they  would  do  so,  paid  this  money  to  him  that  he  might  appro- 
priate it  to  the  payment  of  the  bank  debt. 

We  are  aware  that  a  simple  debtor  to  an  executor  or  trustee  is 
not  bound  to  see  to  the  application  of  the  money,  or  to  inquire 
what  disposition  the  trustee  is  to  make  of  it,  or  to  refuse  to  pay 
for  fear  he  may  misapply  it.  The  trustee  holds  his  note;  the 
debtor  pays  it  off,  and  whether  with  or  without  demand  is  im- 
material; the  trustee  can  enforce  the  obligation  and  the  debtor 
<;an  pay  it  when  he  chosses  if  the  trustee  will  accept  it,  and  if 
there  was  nothing  else  in  this  case  but  the  fact  of  payment,  even 
with  a  knowledge  that  Weathers  was  going  to  use  it  for  his  own 
purpi)ses,  no  liability  would   arise  on    the  part  of   the  appellees. 

Nor  is  it  necessary  to  adjudge  in  this  case  that  tlie  purpose  of 
the  appellees  was  to  defraud  IDarnaty,  but,  on  the  contrary,  as 
before  suggested,  they  knew  the  character  of  the  holding  by  the 
trustees,  and  while  the  unfortunate  son  was  the  beneficial  owner 
they  knew  they  stood  as  the  parties  who,  at  some  future  time, 
must  acquire,  in  conjunction  with  another,  tl:e  absolute  estate, 
and  for  that  reason  not  only  consented  to,  but  by  their  conduct 
suggested  to  Weathers,  a  violation  of  the  trust.  They  may  not 
at  the  time  have  been  acting  witli  a  view  of  making  Darnaby 
liable,  but  wiien  Weatheis  failed  to  relieve  the  estate  by  the  ap- 
propriation of  the  judgment  he  had  as  a  compensation  for  the 
breach  of  trust  committed  by  the  parties,  the  chancellor  is  asked 
by  these  app'?llees,  as  thp  next  friend,  and  finally  as  the  trustees 
of  the  imbecile,  to  make  Darnaby  responsible  for  the  |2,984. 

The  parties  are  all  in  a  court  of  equity,  with  the  appellees  as 
the  next  friend,  the  trustees  and  the  remote  beneficiaries  of  the 
estate,  seeking  to  hold  Darnaby  liable  on  the  ground  that  he  has 
violated  the  trust  reposed  in  him  by  the  testator  in  not  securing 
what  was  in  the  hands  of  Weathers.  Under  such  circumstances 
it  would  be  inequitable  to  charge  the  appellant  with  this  sum  of 
money. 

The  commissioner  in  his  report  says  that  the  appellees  knew  of 
Weather's  financial  condition,  and  it  is  evident  the  suggestion  of 
payment  by  the  appellees  to  Weathers  was  to  enable  nim  to  pay 
the  bank  debt.  Darnaby  had  nothing  to  do  Avith  the  breach  of 
trust  on  the  part  of  Weathers,  and  was  without  any  knowledge 
■of  the  payment  to  him  for  months  after. 

It  is  said  that  the  rights  of  the  imbecile  must  be  protected, 
and,  the  action  being  for  his  benefit,  the  connection  tne  appel- 
lees have  in  the  transaction    with  Weathers  may  give   Darnaby  a 
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cause  of  action  against  the  appellees,  but  he  mustlTrsC  aeeoimt  t4> 
them  as  trustees  before  such  an  issue  can  arise. 

We  will  assume,  for  the  purposes  of  this  case,  that  the  conduct 
of  both  the  old  trustees  in  the  management  of  the  trust  was  sucti 
as  to  make  one  liable  for  the  acts  of  the  other,  and  that  Darnaby 
is  liable  to  the  imbecile  for  not  taking  the  proper  steps  to  secure- 
the  fund  in  the  hands  of  Weather^;  still  it  is  these  appellees^ 
seeking  to  enforce  the  liability,  when,  as  between  themselves  and 
Darnaby,  they  are  liable  for  the  money  and  not  Darnaby. 

The  chancellor  can  say  to  them:  You  caused  this  trust  to  be- 
violated,  and  are  the  parties  indebted,  and  this  sum  must  be  ac- 
counted for  by  you;  for  if  Darnaby  can  make  them  liable  to  hiui 
there  is  no  reason  why  their  liability  can  not  be  adjudged  on  the 
petition  of  f.hese  appellees,  who  are  seeking  this  settlement,  as 
much  so  as  if  Darnaby  had  paid  them  the  money  and  was  asking^ 
a  credit  for  it.  The  rights  of  the  imbecile  should  be  protected  by 
the  chancellor,  and,  while  the  solvency  of  the  appellees  is  not 
questioned,  before  charging  them  and  releasing  appellant,  an 
inquiry  may  be  instituted  as  to  their  ability  to  pay,  but  we  infer 
from  the  record  that  no  such  necessity  exists. 

Judgment  reversed  and  remanded  that  the  appellees  may  be 
charged  with  this  money  and  not  the  appellant. 

The  judgment  of  affirmance  is  set  aside,  Chife  Justice  Bennett 
dissenting. 

(Modified  opinion— Filed  November  27,  1894  .) 

W.  D.  Watts  was  the  trustee  of  the  imbecile  and  was  seeking  a 
settlement  <»f  the  accounts  of  former  trustees  of  funds  in  their 
hands  unaccounted  for. 

It  appeared  that,  by  the  joint  action  of  W.  D.  and  Garrett  Watts 
who  were  the  plaintiffs  in  the  action,  and  who  were  seeking,  as 
the  next  friend  of  the  imbecile,  to  have  the  trust  fund  secured  or 
surrendered,  that  they  had  caused  a  loss  to  the  imbecile  by  rea- 
son of  their  payment  to  the  insolvent  trustee  of  their  note, 
amounting  to  $2,9H4.  W.  D.  Watts  was,  before  the  final  settle- 
ment, made  the  trustee,  and,  therefore,  the  chancellor,  instead 
of  charging  that  sum  to  Darnaby,  should  charge  it  to  the  trustee; 
and  if  Garrett  Watts  was  not  a  co-trustee,  and  it  seems  he  was 
not,  W.  D.  Watts  must  look  to  him  for  one- half  the  amount. 

The  court  labored  under  the  impression  that  the  appellees  were 
both  trustees  in  lieu  of  Darnaby  and  Weathers,  but  as  this  was  a 
mistake  of  fact,  it  is  doubftul  whether  a  judgment  could  be  or- 
dered against  one  who  sues  as  the  next  friend  only,  and  the  opin- 
ion is  so  modified  as  to  charge  the  entire  amount  to  the  trustee, 
and  the  latter  has  his  recourse  against  Garrett  Watts.  It  does 
not  appear  that  Darnaby  lias  been  reimbursed  in  any  way,  but 
if  he  has  received  on  this  $2,934  its  proportion  of  the  insolvent 
trustee's  (Weather's)  estate,  ho  should  account  for  it,  and  is  cer- 
tainly entitled  to  no  commission  on  it.  These  facts  may  be  made 
to  appear  on  the  return  of  the  case.  What  this  court  decides  is 
that  as  to  Darnaby  he  is  not  to  be  made  liable  for  this  |2,9^. 

The  opinion  is  modified  to  the  extent  indicated  and   the  peti— 
tion  overruled. 
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DOWELL  V.  WOODSIDES. 
XPiletl  October  9,  1894— Not  to  be  reported.) 

1.  miFapplioation  of  fundn  by  master  oomniisfiioDer— Suhrofration  of  cred- 
itor to  riffhts  of  BuretteH— Where  a  master  oommissloDer  mortfzages  his  prop- 
erty to  his  sureties  to  indemnify  them  afrainst  loss,  an  owner  whose  funds 
have  been  appropriated  by  the  commissioner  may  be  suhrogated  to  the  rights 
t)f  the  sureties:  and  all  subsequent  conveyances  of  the  property  are  made 
subject  to  these  rights. 

2.  Same — Trost  fund— It  lieiug  manifest  that  the  land  in  controversy  was 
put  in  lien  for  the  purpose  of  paying  the  money  collected  by  the  commis- 
sioner, the  numerous  provisions  respecting  the  mortgage  in  the  subsequent 
conveyances  of  the  land  create  a  trust  fund  in  lieu  of  the  mortgaged  prop- 
erty Itself  for  the  purpose  of  estinguisbing  the  debt. 

3.  Same— As  the  indemnity  was  out  of  the  estate  of  the  debtor,  it  operates 
•as  a  security  to  the  creditor  for  the  payment  of  the  debt,  and   it  was  not 

necessary  for  the  creditor  to  bti  a  party  to  the  mortgage  in  order  to  become  a 
benertciary  thereof. 

4.  Same — As  the  misappropriation  of  the  fund  and  the  failure  to  pay  oc- 
curred during  the  last  term  of  the  commissioner,  his  sureties  for  that  term 

•are  liable,  although  the  money  was  collected  by  the  commissioner  prior  to 
the  execution  of  the  bond  by  the  sureties. 

Blue  &  Blue  for  appellant. 

Nunn  &  Cruce  and  C.  S.  Kunn  for  appellee. 

Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

A  controversy  between  J.  K.  and  P.  H.  Woodsides  over  the 
ownership  of  a  note  for  $1,0()0,  secured  by  a  lien  on  real  estate, 
was  pending  in  the  Crittenden  Circuit  Court  for  many  years,  be- 
Kinning  in  1873.  Pending  this  litigation  the  court  ordered  its 
master  comimssioner  to  sell  the  real  estate  and  collect  the  pur- 
chase money  bonds  when  due.  Accordingly,  in  May,  1876,  the 
property  was  sold  and  the  commissioner  afterwards  collected  of 
the  purchase  money  the  sum  of  $670,  the  last  sum  paid  him  being 
1250,  in  April,  1879. 

In  June  of  that  year,  the  same  commissioner  was  re-appointed 

and  executed  bond.     He  then  had  in  his  hands  the  sum  named 

above  and  was  ready  and   able  to  pay  it  out  as  the  court  might 

direct.     No  order,  however,  was  ever  made  in  the  case  directing 

him  to  pay  it  into  court  or  otherwise  until  in  July,  1887,  when 

Walker,  then  commissioner  of  the  court,  was  directed  to  ascer- 
tain in  whose  hands  the  proceeds  of  the  sale  were.  The  sum  re- 
ported to  be  in  the  former  commissioner's  hands  in  June,  1^, 
was  $966.30,  and  this  sum,  in  June,  1891,  was  adjudged  to  J.  K. 
Woodsides.  the  present  appellee.  It  appears  that  in  June,  1879, 
when  the  commissioner  gave  bond  as  such  officer,  he  executed  to 
his  sureties,  Blue,  Boaz  and  others,  a  mortgage  on  certain  of  his 
real  and  personal  estate  for  the  purpose  of  holding  them  harm- 
less and  to  indemnify  them  against  loss.  The  fact  that  the  com- 
missioner had  in  his  hands  this  Woodsides  money  was  well 
known  to  the  sureties,  and  it  is  manifef-t  from  the  proof  that  the 
property  of  the  commissioner  was  thus  put  in  mortgage  for  the 
express  purpose  of  providing  for  its  payment  if  the  commissioner 
should  not  be  able  to  pay  it  in  some  way.  The  evidence  of  the 
commissioner  and  the  sureties,  showing  such  to  have  been  the 
iutention  of  all  the  parties  to  the  transaction,  is  uncontradicted. 
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In  June,  1879,  B.  A.  Dowell,  the  present,  appellant,  obtained  a^ 
personal  judgment  for  f  150  against  the  commissioner,  upon  which 
he  procured  an  execution  to  issue  and  which  was  levied  on  a 
tract  of  land  belonging  to  the  commissioner.  This  land  was  em- 
braced in  the  mortgage  to  the  sureties.  Dowell  bought  the  land 
under  his  execution  for  something  less  than  his  debt,  though  it 
wns  worth  much  more.  The  levy  of  the  execution  and  sale  of 
the  property,  however,  was  made  subject  to  the  mortgage  there- 
tofore made  to  the  sureties.  Afterwards  Dowell  conveyed  to  his 
son,  and  the  son  in  1885  conveyed  to  Rochester  &  Walker,  for  the 
sum  of  $7(X),  but  in  that  deed  it  is  said,  that  as  Blue  and  others 

hold  a  lien  on  the  land,  the  purchase  price  is  not  to  be  paid  until 
this  lien  or  pretended  lien  shall  be  released  in  some  way  satis- 
factory to  the  parties.  Rochester  &  Walker  then  sold  to  Hurst,  but 
before' consenting  to  the  sale,  Blue  and  his  co-sureties  required 
that  $8(K)  of  the  purchase  price  should  be  held  back  by  reason  of 
their  mortgage.  Hurst  then  sold  a  portion  of  the  tract  to  A  ins- 
worth. 

This  suit  was  instii.uted  in  June,  1891,  by  the  appellee,  J.  K. 
Woodsides,  seeking  to  be  subrogated  to  the  riqrhts  of  Blue  and  the^ 
other  suretips  of  the  commissioner  in  their  mortgage  and  con- 
tracts with  respect  to  the  purchase  money  of  the  land.  The  appeU 
lant,  Dowell,  contends  that  the  land  belongs  to  Hurst  and  A  ins- 
worth  and  is  free  from  the  mortgage  of  June.  1879;  that  the  sure- 
ties have  paid  nothing,  and  the  indemnity  to  them  being  a  per- 
sonal one,  the  doctrine  of  subrogation  does  not  apply.  The  court 
sustained  the  contention  of  Woodsides,  save  tliat  Dowell  was 
given  a  lien  for  his  purchase  money  under  the  execution.  From 
this  judsrment  Dowell  appeals.  As  stated  heretofore,  it  is  mani- 
fest that  the  land  in  controversy  was  put  in  lien  for  the  express 
purpose  of  paj'ing  this  Woodsides  debt.  It  is  impossible  to  con- 
strue the  numcirous  provisions  respecting  the  mortgage  in  the 
subsequent  conveyances  of  the  land  otherwise  than  as  creating  a 
trust  fund  in  lieu  of  the  mortgaged   property   itself  for  the  pur- 

Eose  of  extinguishing  this  debt  whenever  its  ownership  should 
e  determined  in  the  courts.     Dowell    had    actual    notice   of    the 
ptent  with  which  tlie  mortgage  was  given   and  of  the  litigation 

etween  the  Woodsides  as  to  the  ownership  of  the  money  then  in 
the  hands  of  the  commissioner.  He  bought  subject  to  the  mort- 
gage and  when  he  sold  he  recognized  tlie  right  of  his  vendees  to 
hold  back  tlie  purchase  price  until  the  lien  was  satisfied. 

In  Tavlor  v.  Farmers  Bank  of  Kentucky,  87  Ky.,  398,  the  rule 
is  thus  stated:  **The  rule  is  well  settled  that  where  a  security  is 
given  by  a  principal  to  his  surety,  it  operates  eo  instanti  as  a 
security  to  the  creditor  for  the  payment  of  his  debt,''  but  **a 
different  state  of  case  is  presented,"  said  the  court  in  the  same 
case,  "where  the  contract  of  indemnity  is  bv  a  stranger  to  the 
debt,  and  for  the  personal  benefit  of  the  surety  merely  in  opposition 
to  the  idea  of  a  trust  for  the  payment  of  the  debt.  In  such  case 
the  indemnity  is  not  out  of  the  estate  of  the  principal.'' 

To  the  same  effect  is  the  case  of  Macklin,  &c.  v.  Isorthern  Bank 
of  Ky.,  88  Ky.,  814.  In  the  case  under  consideration  the  indem-^ 
nity  was  out  of  the  estate  of  the  debtor,  and  the  sureties  have 
cautiously  kept  alive  their  right  to  apply  the  indemnity  to  the 
payment  of  the  debt  of  the  principal.  They  have  not  sought  to  sa 
apply  it,  because  no  effort  has  been  made  to  coerce  the  debt  out 
of  them.  It  was  not  necessary.  The  creditor  had  the  indemnity^ 
to  which  he  could  more  justly  look.  Nor  was  it  necessary,  aa 
contended,  that  Woodsides  should  be  a  party  to  the  mortgage  ia 
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order  to  become  a  beneficiary  thereof.  The  doctrine  of  subroga- 
tion is  said  to  be  the  creature  not  of  contract  but  of  natural 
equity. 

It  is  contended  that  the  sureties  were  not  liable  for  the  Wood- 
sides  money  because  it  was  collected  by  the  commissioner  prior 
to  the  execution  of  the  bond  of  June,  1879.  But  there  was  no 
misappropriation  of  the  fund  and  no  failure  to  pay  it  over  until 
after  that.  Just  when  and^how  the  conversion  of  the  money  was 
made  is  explained  by  the*  testimony,  and  this  occurred  during 
the  last  term  of  the  commissioner. 

The  plea  of  res  adjudicata  is  also  made  by  Dowell.  It  appears 
that  toward  the  close  of  the  Woodsidos  litigation  J.  K.  Wood- 
sides  had  a  judgment  entered  in  the  old  suit  directing  Rochester 
&  Walker  to  pay  over  to  him  the  money  in  their  hands,  and  that, 
too,  when  they  had  never  been  made  parties  to  that  suit.  Dowell 
enjoined  enforcement  of  the  judgment,  and,  on  appeal  by  Wood- 
sides  to  the  Superior  Court,  the  injimction  was  perpetuated  on 
the  sole  ground  that  Rochester  &  Walker  were  not  parties  to  the 
suit  when  the  judgment  was  rendered.  On  a  return  of  the  case 
Dowell  was  given  judgment  for  this  money,  but  under  an  order 
that  it  was  in  nowise  to  prejudice  Woodsides  in  his  proceeding 
to  oollect  the  money  of  the  commissioner  or  of  Dowell. 

It  seems  to  us  the  judgment  is  right,  and  is,  therefore,  afflrmed- 


STANDARD  OIL  CO.  v.  TIERNEY. 
(Filed  October  18,  1894.) 

1.  Excessive  damages— This  beine  a  case  in  which  the  jury  is  authorized 
to  award  the  injured  ptrty  couij^nsation  for  the  pain  and  suffering  caused  by 
the  nnjzlect  of  the  defendant,  his  loss  of  time  ano  ft)r  any  permanent  injury 
which  lessens  his  capacity  to  make  a  llvinji,  and  the  verdict  being,  throujjch 
sympathy  for  plaintff  and  prejudice  aorainst  defendant,  in  excess  of  the  sums 
usually  allowed  in  this  State  evun  as  punitive  damn<;es  in  cases  of  willful 
Degleot,  it  is  the  duty  of  this  court  to  jirant  a  new  trial. 

2.  Competency  of  evidence— It  was  competent  for  the  plaintiff  to  show,  by 
those  familiar  with  such  matters,  that  one  with  ordinary  prudence  and  care 
for  his  own  safety  had  no  reason  to  apprehend  any  danger  from  entering 
with  a  lighted  lamp  a  car  loaded  with  oil.  ordinarily  used  for  illuminating 
purposes,  ana  for  tiie  defendant  to  show  the  danger,  If  any,  attendant  upon 
it. 

8.  Instructions- In  instructing  the  jury  as  to  the  degree  of  care  required 
of  the  defendant  In  shipping  naptha,  lnst*»ad  of  the  words  "to  notify  all  per- 
sons connected  with  its  transportation,"  the  instruction  should  have  read 
that  a  mark  or  lahel  on  the  barrel  should  have  notified  the  plaintiff  of  its 
dangerous  character. 

Humphrey  &  Davie  for  appellant. 

Wilson  &  Thum  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  case  is  here  for  the  second  time,  and  the  opinion  revers- 
ing the  judgment  of  the  lower  court  is   found  reported  in  92  Ky., 

The  main  ground  of  reversal  was  on  account  of  the  damages 
being  excessive,  and  this  court,  without  attempting  to  establish 
any  fixed  rule  as  to  the  amount  of  damages  to  be  recovered  for 
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compensation  in  this  character  of  case,  and  had  no  power  to  do 
so,  said  in  plain  and  unmistakable  terms  that  a  verdict  for  $25,<)00 
would  not  be  sustained,  and,  in  discussing  this  branch  of  the 
case,  made  it  equally  as  plain  that  a  verdict  of  $20,000  would  not 
be  upheld.  In  cases  of  willful  ueRlcet,  where  punitive  damages 
are  allowed  for  the  loss  of  life  caused  by  the  hif^hest  decree  of 
negligence,  the  verdicts  in  this  State  are  for  a  much  less  sum  in 
damages  than  the  verdict  in  this  case. 

While  corporations  are  the  mere  creatures  of  the  law,  the  right 
to  use  and  enjoy  property  in  a  corporate  name  is  as  sacred  as 
that,  held  in  the  name  of  the  individual  owner.  This  court  can 
not  sanction  spoliation,  although  it  comes  in  the  form  of  a  judi- 
cial mandate,  and  the  ability  to  pay  in  a  case  involving  the  ques- 
tion of  compensation  only  will  not  be  considered  in  determining 
whether  or  not  the  damages  are  excessive.  It  is  not  claimed 
there  was  any  intention  on  the  part  of  the  appellant  to  injure 
the  appellee,  and  the  wrong  consists  in  doing  that  which  has 
caused  a  serious  injury  to  the  person  of  the  appellee,  when  it 
could  have  been  avoided  by  the  exercise  of  orainary  prudence 
and  care  on  the  part  of  the  appellant.  It  is  a  case  where  the 
jury,  by  way  of  compensation,  is  authorized  to  award  the  appel- 
lee damages  for  the  pain  and  suffering  caused  by  the  neglect,  his 
loss  of  time,  and  any  permanent  injury  that  lessened  his  capacity 
to  make  a  living. 

This  is  not  a  case  for  inflicting  punishment  on  the  defendant, 
and  where  the  verdict  is  evidently  the  result  of  sympathy  for  the 
injured  man,  and  from  its  amount  evincing  prejudice  against  the 
corporation,  it  becomes  the  duty  of  this  court,  as  it  was  that  of 
the  court  below,  to  grant  a  new  trial. 

During  the  progress  of  the  trial  a  question  arose  on  the  plea  of 
contributory  neglect,  relied  on  by  the  defense.  The  question  as 
to  the  danger  of  going  into  a  car  loaded  with  oil  used  ordinarily 
for  illuminating  purposes  with  a  lighted  lamp  was  made,  and  we 
think  it  was  competent  for  the  plaintiff  to  show  by  those  familiar 
with  that  substance  that  one  of  ordinary  prudence  and  care  for 
his  safety  had  no  reason  to  apprehend  danger,  and  by  the  defend- 
ant to  show  the  damage,  if  any,  attending  it.  We  perceive  no 
error  in  the  instructions. 

It  would  have  been  more  proper,  when  fixing  the  decree  of  care 
required  of  the  defendant  in  shipping  naptha  as  in  instruction 
No.  1,  that  n  mark  or  label  on  the  barrel  should  have  been  such 
as  to  have  notified  the  plaintiff  of  its  dangerous  character,  in- 
stead of  the  words  "to  notify  all  persons  connected  with  its 
transportation,"  etc.  While  some  of  the  instructions  refused  are 
perhaps  unobjectionable,  those  given  embrace,  in  a  condensed 
form,  the  law  of  tho  case. 

Reversed  and  remanded  for  a  new  trial. 


STANLEY,  &c.  v.  JONES. 

(Filed  October  27,  1894— Not  to  be  reported.) 

1.  Title  to  land— Recovery  of  posseBsion— Id  this  aotion  Id  equity  to  perfect 
the  title  to  and  recover  the  possession  of  land  that  had  beeD  allotted 
to  plaintiff  in  an  aotion  for  partition  brought  atrainst  the  present  defend- 
ants, the  plaintiff  is  entitled  to  have  her  title  perfected  as  against  the  de- 
fendants, as  the  evidence  failed  to  show  such  an  adverse  holding  by  the 
defendants  as  would  divest  plaintiff  of  title,  and  as  in  the  petition  of  the 
plaintiff  there  is  the  assertion  of  an  equitable  right  as  against  defendants  by 
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Teason  of  the  oonflrmation  by  the  court  of  the  commissioner's  report  of 
divlsloD  and  the  omission  to  make  her  a  deed. 

8.  The  fact  that  this  case  was  heard  on  the  wrong  docket  affords  no  reason 
tor  denying  to  plaintiff  the  relief  sought. 

H.  M.  Stanley  and  Montgomery  Merritt  for  appellants. 

Philip  B.  Cheaney  and  John  F.  Lockett  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  hy  Chief  Justice  Quigley. 

This  action,  although  placed  on  the  ordinary  docket  and  tried 
»s  an  action  at  law,  was  in  fact  an  action  in  equity  to  perfect 
the  title  and  recover  the  possession  of  land  that  had  been  allotted 
to  the  plaintiff  in   an   action   for   partition    brought  against   the 

g resent  defendants  and  their  privies  in  estate,  who  were  entitled 
y  descent,  in  conjunction  with  plaintiff,  to  the  land  now  in  con- 
troversy. 

The  action  in  which  the  partition  was  made  was  that  of  Jones 
V.  Barret,  Ac,  decided  in  the  Henderson  Circuit  Court  more 
than  twenty  years  ap:o.  In  that  action  the  commissioner's  report 
of  division  was  confirmed  but  no  deed  made,  and  the  case  was 
tiled  away  many  years  since. 

At  the  time  of  the  partition  allotting  to  the  plaintiff  a  part  of 
this  land  it  was  uncultivated  and  in  a  wild  state,  but  after  the 
partition  the  defendants,  who  were  parties  to  the  action  as  afore- 
Kaid.  took  possession  of  and  are  now  claiming  title  to  the  land 
by  adverse  possession.  This  they  can  not  do  unless  there  has 
been  such  an  adverse  possession  on  their  part  as  would  divest 
the  plaintiff  of  title,  and  such  an  adverse  holding  is  not  estab- 
lished by  the  evidence,  as  the  court  below  adjudged,  and  in 
which  opinion  we  concur. 

The  old  case  of  Jones  v.  Barret,  &c.,  settled  the  question  of 
title  and  vested  the  plaintiff  with  an  equitable  right  that  the 
chancellor  can  enforce.  The  facts  of  partition  and  allotment  of 
the  land  to  the  plaintiff,  and  confirmation  of  the  commissioner's 
report,  and  that  defendants  were  parties  to  the  suit,  are  alleged 
In  the  present  action.  There  was  no  motion  to  transfer  this  case 
to  ecmity,  and  if  there  had  been  the  facts  entitled  the  plaintiff 
to  relief. 

If  the  plaintiff  had  brought  her  suit  at  law  on  a  title  bond,  and 
claimed  that  she  was  entitled  to  a  deed,  the  fact  that  the  action 
was  not  on  the  equity  docket  would  not  have  prevented  the  relief 
sought.  While  in  an  action  of  ejectment  the  legal  titlf*  must  be 
In  the  plaintiff,  there  is  in  this  case,  in  the  petition  of  the  plain- 
tiff, the  assertion  of  an  equitable  right  as  against  co-tenants  by 
reason  of  the  confirmation  of  the  report  of  division,  and  the 
t)mission  to  make  her  a  deed. 

The  old  action  having  been  filed  away,  and  the  fact  that  this 
case  was  heard  on  the  wrong  docket,  affords  no  reason  for  deny- 
ing to  plaintiff  the  relief  sought.  The  relief  the  plaintiff  is  en- 
tiltled  to  is  to  have  her  title  perfected  as  against  appellants,  and 
that  has  been  done  by  the  judgment  of  the  lower  court. 

Wherefore,  the  judgment  is  affirmed. 
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BROADDUS'  EX'ORS  v.  BROADDUS. 

(Filed  October  30,  1894— Not  to  be  reported.) 

Gift  by  wife  to  huHband— In  this  action  by  executors  against  the  flurTlvins 
husband  of  their  testatrix  to  reoover  cert^aln  promissory  notes  in  the  posses- 
sion of  defendant  which  they  allet;^  constitute  a  part  of  the  estate  of  the 
testatrix,  the  evidence  Is  sufficient  to  sustain  the  defense  of  the  husband 
that  the  notes  were  fziven  to  him  by  hie  wife,  who,  by  an  antenuptial  oon« 
tract,  had  reserved  the  power  to  control  her  estate,  and  who  was  also  em- 
powered by  decree  of  court  to  trade  in  her  own  name. 

A.  B.  Burnain  and  J.  W.  Caperton  for  appellants. 

Smith  &  Moberly  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinon  of  the  court  by  Judge  Pryor. 

Tlie  appellants,  as  the  executors  of  tlie  will  of  Nancy  Broaddus» 
Instituted  this  action  below  against  the  appellee  (Hroaddus)  to 
recover  certain  promissory  notes  amounting  to  near  $9,000,  allege 
ing  a  riglit  of  property  in  the  executors,  the  custody  of  the  notes 
by  the  appellee  and  his  refusal  to  surrender  the  possession.  The 
action  was  filed  on  the  equity  docket,  and  the  case  determined 
by  the  judgment  of  the  chancellor  in  favor  of  the  appellee. 

The  testatrix,  Nancy  Broaddus,  was  the  first  wife  of  Alexander 
Tribble,  who  died  childless  in  the  county  of  Madison  in  the  year 
1888.  He  left  a  last  will  by  which  he  disposed  of  a  large  and 
valuable  estate,  giving  one-half  to  his  collateral  kindred,  with 
some  special  beciuests,  and  the  other  half  to  his  widow,  vesting 
in  her  the  absolute  fee. 

The  widow  not  long  after  the  death  of  her  husband  intermar- 
ried with  the  present  appellee,  H.  C.  Broaddus.  At  the  time  of 
this  marriage  she  entered  in  to  a  marriage  contract  with  lier  in- 
tended husband,  by  which  she  secured  all  of  her  estate  against 
any  claim  of  his  by  reason  of  the  marriage  and  retained  in  ex- 
press terms  the  power  to  control  and  manage  all  of  her  estate, 
with  the  power  to  dispose  of  it  by  gift,  deed  or  will. 

The  testatrix,  at  the  time  of  her  second  marriage,  was  past  the 
age  of  seventy,  and  the  api)ellee  her  junior  by  several  years  and 
without  any  estate. 

From  the  testimony  in  thr^  case  she  was  doubtless  a  woman  of 
much  business  capacity,  as  her  life  seems  to  have  been  devoted 
to  the  accumulation  of  property,  and  with  the  purpose  of  hold- 
ing on  to  wliat  she  acquired. 

Shortly  after  her  marriage  with  the  appellee  she  applied  to  a 
court  of  equit.v,  asking  to  he  empowered  with  the  right  to  act  as 
a  feme  sole,  and  evidently  had  but  little  confidence  in  the  capac- 
ity of  her  husband  to  manage  any  part  of  her  estate.  She  ex- 
pressed often  to  her  kindred  the  purpose  to  make  tliem  her  sole 
devisees,  and  had  a  will  prepared  and  executed  to  tjiat  effect,  but 
subsequently  annexed  a  codicil,  by  which  slie  gave  a  house  and 
lot  to  her  husband  that  is  not  involved  in  this  lititration. 

The  appellee  claims  that  shortly  prior  to  her  death  she  gave 
him  the  notes  in  controversy,  and  the  large  note,  exceeding  $7,- 
000,  known  as  the  Fair  note!  she  assigned  to  him  by  writing  her 
name  on  the  back,  the  endorsement  being  filled  up  by  him  either 
shortly  before  or  after  his  wife's  death.    As  to  the  other  notes  h^ 
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Btates  she  grave  tbem  to  him,  directing  him  to  take  them  from 
her  bureau  drawer  into  his  custody;  that  he  did  so  in  the  pres- 
ence of  others,  and  at  her  request. 

Under  the  marriage  agreement  and  the  judgment  making  the 
wife  a  feme  sole,  the  presumption  necessarily  arises  that  all  the- 
notes  in  the  wifes'  name,  as  well  as  other  property  purchased 
with  her  own  means  and  on  the  premises,  belonged  to  the  wife, 
and  the  burden  is  on  the  appellee  of  showing  a  gift  by  his  wife 
to  him  of  these  notes. 

It  appears  from  the  deposition  of  Col.  Estill,  who  was  an  inti-^ 
mate  acquaintance  of  the  testatrix,  that  some  eight  or  ten 
months  after  her  marriage  with  the  appellee  he  called  at  he-r  res- 
idence at  her  request,  and  she  suggested  to  him  that  some  per- 
sons thought  she  ought  not  to  have  married  the  appellee,  and. 
whatever  others  might  say  she  intended  to  give  to  her  husband 
what  she  thought  proper,  and  fixed  the  sum  at  $20,0(K),  to  bf; 
made  up  of  the  house  and  lot  she  then  occupied,  and  the  balance 
in  money. 

She  gave  to  him  the  house  and  lot  by  a  codicil  to  her  will,  and 
whether  or  not  she  gave  him  the  notes  is  the  issue  the  chan- 
cellor has  determined.  The  note  known  as  the  hvrge  note,  or  the 
Fair  note,  had  upon  it  the  Ijlank  endorsement  of  the  wife.  Her 
handwriting  is  not  disputed,  and  Miss  Nicliols  was  in  the  room 
of  the  testatrix,  when  she  saw  the  husband  leaving  her  bed  witii 
something  in  his  hand.  There  was  a  bottle  of  ink  in  testatrix's 
lap,  and,  when  discovering  it,  she  ask^d  the  testatrix  what  she 
had  been  doing,  and  her  reply  was.  *'she  had  just  given  the  Fair 
note  to  Mr.  Broaddus;''  and  a  short  time  before  siie  ciitd  heard 
testatrix  say  she  had  given  more  notes  to  her  husband,  but  she 
did  not  know  who  the  notes  were  on,  nor  did  the  witness  see 
them.  Otlier  witnesses  speak  of  statements  made  by  the  wife  to 
the  effect  she  had  given  the  Irvin  note  (which  was  the  Fair  note), 
to  her  husband. 

We  are  satisfied  from  the  evidence  that  this  u:ift  was  made,  and 
equally  so  as  to  the  remaining  notes  in  controveisy.  The  testi- 
mony as  to  those  notes,  while  not  certainly  identifying  tiieni, 
conduces  to  show  the  same  character  of  gift  as  the  Fair  note. 
One  of  the  obligors  in  one  of  the  notes,  when  wanting  indalgence, 
was  told  that  it  was  the  husband's  note,  and  the  repeated  declar- 
ation of  the  wife  that  she  liad  given  to  the  husi)and  all  her  notes, 
and  her  manifest  intention  to  clearly  establish  by  tlie  testimony 
of  Col.  Estill  and  an  attorney  of  the  city  with  whom  slie  con- 
sulted, when  added  to  the  direct  and  positive  testimony  as  to 
the  gift,  leaves  but  little  doubt  as  to  the  correctness  of  the  judg- 
ment below. 

There  is  no  conflicting  testimony  on  the  issue  except  such  as 
arises  from  the  natural  inclination  on  the  part  of  the  wife  to 
makn  all  she  could,  and  give  nothing,  and  her  frequent  declara- 
tions that  her  estate  svas  for  her  kindred.  It  does  appear 
that  no  property  was  listed  by  her  husband,  and  that  when  the 
interest  was  collected  by  him  it  was  deposited  to  thp  credit  of 
his  wife,  and  it  is  apparent  from  the  record  that  neither  the  hus- 
band nor  the  wife  desired  her  kindred  to  know  of  these  gifts  to 
the  husband,  and  while  concealment  may  conduce  to  estab- 
lish fraud,  when  done  to  prevent  family  disturbances  and  in  a 
rational  and,  it  may  be  said,  a  natural  disposition  of  the  prop- 
erty, there  is  no  reason  to  imply  fraud  or  to  disregard  a  gift 
made  doubtless  from  motives  of  real  affection. 

The  husband    was  in   an   impecunious   condition.    He   had   no. 
means,  and  liking,  if  not  loving,  him   well  enough   to  make  him 
her  husband,  it  was  natural,  when  she  knew  her  days  were  num-. 
bered,  in  making  a  disposition  of  her  large  estate,  to  realize  her« 


^32  teURRA^Y  V.  MURRAY. 

husband's  condition,  and  provide  for  iiis  wants  by  ffifts  of  prop- 
erty that  were  neitlier  unreasonable  nor  nnore  doubtless  than.  In 
her  opinion,  would  compensate  him  and  gratify  her  for  his  kind- 
ness, attention  and  affection  shown  her  during  their  married  life. 

The  character  and  mental  condition  of  the  wife  at  the  time  these 

gifts  were  made  forbid  the  conelusion  that  the  husband's  wiil 
ominated  that  of  the  wife;  but,  on  the  contrary,  the  superior 
intellect  of  the  wife  and  her  strong  will  could  not,  from  the  proof 
in  this  case,  be  said  to  be  subordinated  by  any  influences  sur- 
rounding her.  She  had  these  gifts  in  contemplation  long  before 
they  were  made,  and  made  inquiry  of  her  attorney  in  the  city  in 
whfch  she  lived  as  to  wliether  title  could  pass  to  notes  by  mere 
delivery. 

The  husband  was  not  present  when  these  interviews  were  held 
with  Estill  and  Hmith,  and  from  their  depositions  the  delibera- 
tive purpose  on  the  part  of  the  wife  to  make  these  gifts  to  the 
husband  clearly  appears,  and  that  in  execution  of  this  purpose 
there  was  an  actual  delivery  of  the  notes,  and  the  intended  gift 
made  perfect.  Conceding  the  testimony  of  the  husband  incom- 
petent to  show  title  in  himself  as  against  the  executors,  and  still 
tile  decided  weight  of  the  testimony  sustains  the  claim  of  the 
appellee. 

This  is  really  an  action  at  law  to  recover  the  notes  in  the  posses- 
sion of  tlie  appellee,  and  the  verdict  of  a  jury  for  the  appellee  on 
the  issue  would  have  been  sustained,  and  if  regarded  in  equity 
the  judgment  of  tlie  chancellor  is  proper. 

Judgment  affirmed. 

Judge  Hazelrigg  not  sitting. 


MURRAY  v.  MURRAY. 

(Filed  November  1,  1894— Not  to  be  reported.) 

1.  A dvAD cements  to  children  in  fraud  of  wife's  rights— Equities  between 
<)hildren— In  an  action  by  a  widow  a^ialnst  the  children  of  her  deceased  hus- 
band by  another  wife  to  set  aside  conveyances  by  the  hnsband  to  two  of  his 
sons,  on  the  ground  that  they  were  In  fraud  of  her  marital  rights,  the  court 
held  that  the  conveyances  were  unreasonable,  and  increased  the  amount  of 
her  distributable  portion  of  the  estate  over  that  previously  allowed  her.  The 
extra  allowance  thus  made  to  the  widow  reduced  the  funds  in  the  hands  of 
the  executors  so  that  they  were  able  to  pay  to  a  third  son  only  a  portion  of  a 
legacy  of  $4,000  which  the  testator  had  by  his  will  directed  his  other  two 
sons  as  executors  to  set  apart  and  pay  over  to  him  out  of  "stocks,  bonds, 
cash,  notes  or  money  on  hand."  The  appellant,  the  third  son,  now  seeks  by 
supplemental  proceedings  in  the  acrion  by  the  widow  to  r*-cover  of  appellee, 
the  survivor  of  the  two  executors,  his  legacy  of  $4,000.  and  one-half  i»f  bis 
deceased  brother's  share  in  the  estate  coming  to  him  by  reason  of  the 
brother's  death  without  widow  or  issue.  Held— That  it  was  the  intention 
of  the  testator  that  appellant  should  have  his  legacy  in  any  event,  and  be 
should  not  bear  any  part  of  the  burden  of  the  extra  allowance  to  {he  widow 
or  of  the  costs  of  her  suit,  but  the  whole  of  that  burden  should  be  borne  by 
the  property  advanced  to  the  other  two  sons  which,  by  the  judgment  of  the 
ohancellor,  was  in  effect  brought  back  into  the  estate,  the  only  advance- 
ment made  by  the  testator  to  appellant  being  manifestly  not  an  unreason- 
able one.  The  same  equitable  principle  applies  to  the  half  of  the  deceased 
brother's  share  coming  to  the  appellant. 

2.  The  claim  asserted  by  appellant  to  the  estate  held  by  his  father  at  the 
time  of  his  death,  and  also  to  that  advanced  to  his  brothers,  upon  the  gmand 
'that  it  was  held  by  bis  father  in  trust  for  him  under  his  mother's  will,  is 
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not  sustained  by  the  evidence,  and,  besides,  is  barred  by  limitation,  as  is^ 
also  his  claim  .against  the  estate  growing  out  of  a  partnership  between  him 
and  his  father. 

John  L.  Scott  &  Son  and  Thos.  B.  Ford  for  appellant. 

Wm.  Lindsay  and  John  B.  Lindsay  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrlgg. 

H.  H.  Murray  died  testate  in  1888,  leaving  a  widow,  Jane  C.». 
and  three  children,  to  wit:  The  appellant,  Wm.  H.,  the  appellee^ 
Jas.  A.,  and  John  W.,  since  deceased.  Wm.  H.  was  his  only  sur- 
viving son,  by  his  first  wife,  Louisa  Iseminger,  and  Jas.  A.  and 
John  W.  were  sons  by  his  second  wife,  Margaret  Whitehead. 
Jane  C.  was  his  third  wife,  and  upon  the  death  of  her  husband 
renounced  the  provisions  of  his  will  and  instituted  an  action 
against  the  executors  and  the  children  in  the  Franklin  Circuit 
Court  for  the  settlement  of  the  estate,  and  claiming  that  her  hus- 
band, after  his  contract  to  marry  her,  and  after  the  consumma- 
tion of  the  marriage,  had  conveyed  and  assigned  to  his  two  sons, 
Jas.  A.  and  John  W.,  property  of  the  value  of  many  thousand 
dollars  in  fraud  of   her  marital   rights,  and   for   the   purpose   of 

lessening  her  interest  in  his  estate  if  she  survived  him. 

The  sons,  and  no  one  of  them  more  so  than  the  appellant, 
stoutly  resisted  any  recovery  by  the  widow,  and  maintained  that 
the  conveyance  and  gifts  of  the  father  were  made  in  good  faith 
and  largely  in  consummation  of  promises  by  him  to  his  former 
wife,  Margaret,  to  convey  what  he  had  received  by  her  to  her 
children.  The  case  went  to  the  commissioner  for  settlement  of 
the  estate,  and  it  appeared  that  after  the  payment  of  all  claims 
there  remained  in  the  hands  of  the  executors  for  distribution  the 
sum  of  some  $12,000,  to  one-third  of  wJiich  the  widow  was  ad- 
judged to  be  entitled.  The  transfers  and  conveyances  were  not 
disturbed. 

On  appeal  to  this  court  it  was  held  that,  as  the  amount  of  the 
estate  given  the  children  within  a  short  time  after  the  marriage 
was  from  $30,000  to  $40,000,  it  was  difficult  to  escape  the  conclus- 
ion that  there  was  a  purpose  on  the  part  of  the  husband  to  lessen 
the  wife's  interest  in  his  estate  in  Ihe  event  she  survived  him» 
and  it  was  determined,  after  allowing  for  reasonat)le  advance- 
ments to  the  children,  that  the  widow  ought  to  have  $10,000  as 
her  distributable  portion  of  the  estate. 

The  son,  Wm.  H.,  had  been  given  only  $4,0(K),  and  the  balance  of 
the  advancement  (some  $30,000)  had  been  made  to  the  sons  Jas. 
A.  and  John  W.  Pending  that  appeal  John  W.  died,  leaving  his 
estate  to  his  brother,  Jas.  A.,  save  $50  each  to  his  half-brother, 
Wm.  H.,  and  his  stepmother,  Jane  C. 

Vpon  a  return  of  the  case,  and  after  notice  of  the  filing  of  the 
opinion  and  mandate  of  this  court,  Jas.  A.,  as  executor  and  in 
his  own  right,  in  June,  1890,  filed  his  amended  and  supplemental 
answer,  setting  up  that  upon  the  revival  of  the  case  by  this 
court  he  had  paid  the  widow  the  sum  adjudged  her,  inchiding 
certain  costs  and  fees,  and  presented  his  final  settlement  for  the 
approval  of  the  court.  By  that  settlement  there  was  a  balance 
in  his  hands  of  some  $1,900,  and  he  asked  that  of  the  attorney's 
fees  incurred  in  defense  of  the  widow's  suit,  viz.,  $1,600,  Wm.  'H. 
should  be  charged  $500,  leaving  some  $1,400.     This   he   asked   to. 
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1)6  adjudfced  to  Wm.  H.  in  full  of  the  legacy  of  $4,000  maie  to 
him  in  his  father's  will.  The  court  adjudged  accordingly,  and 
thereupon  filed  the  cause  away. 

Of  this  proceeding  Win.  H.  appears  to  have  had  no  notice, 
though  he  did  have  notice  that  judgment  would  be  asked  in  ae- 
'cordance  with  the  opinion  and  mandate  of  this  court. 

In  November  following  Wm.  H.  gave  notice  to  Jas.  A.  that  at 
the  approaching  February  term  of  the  court,  he  would  move  to 
redocket  the  case,  and  to  set  aside  the  order  of  June,  1890.  In 
January  following  he  filed  his  petition  in  equity  against  Jas.  A., 
setting  up  claim  to  the  whole  estate  ownecf  by  his  father  at  the 
time  of  his  death  In  1886,  and  in  the  main  all  that  which  he  had 
given  in  his  lifetime  to  the  other  sons.  He  also  set  up  a  large 
olaim  against  the  estate,  growing  out  of  a  partnership  between 
his  father,  one  Zeigler  and  himself  in  the  lumber  business  in  the 
years  1869-70-71-72  and  up  to  February,  1873.  In  February,  in 
accordance  with  his  notice  to  that  effect,  he  made  his  motion, 
and  the  proceedings  on  it  and  on  the  matters  growing  out  of  the 
petition  were  heard  together.  After  an  extended  and  tedious 
preparation,  and  the  accumulation  of  many  hundreds  of  pages 
of  record,  the  chancellor  overruled  the  one,  dismissed  the  other 
and  Wm.  H.  lias  appealed  to  this  court. 

Regarding  the  motion  and  the  petition  as  in  the  nature  of  an 
upplication  for  a  new  trial  upon  grounds  discovered  after  the 
term  at  which  the  judgment  complained  of  was  rendered,  and., 
therefore,  as  not  coming  too  late  for  consideration,  we  think  the 
application  ought  to  have  prevailed. 

The  allegations  of  the  supplemental  answer  of  thp  appellee, 
filed  only  a  day  or  two  before  the  judgment,  directly  and  vitally 
^atfeoted  the  interests  of  the  appellant.  In  fact  the  judgment, 
based  on  this  pleading  and  the  settlement  of  the  executor  set  up 
by  it,  took  nearly  the  whole  of  his  legacy  under  his  father's  will 
to  pay  the  widow,  and  that,  too,  when  the  additional  allowance 
to  lier  by  the  appellate  court  over  that  made  her  by  the  circuit 
-court  was  wholly  by  reason  of  gifts  and  advances  made  by  the 
father  to  the  sons,  Jas.  A.  and  John  W. 

Manifestly  the  sum  advanced  to  the  appellant  shortly  after  the 
father's  marriage  was  not  regarded  as  an  unreasonable  advance- 
ment or  as  forming  any  part  of  the  husband's  estate  held  to  have 
been  fraudulently  given  away  to  lessen  the  wife's  distributable 
share.  As  the  judgment  of  the  chancellor  stood  before  the  appeal 
of  the  widow,  Wm.  H.'s  legacy  of  $4,000  was  intact,  as  well  as 
his  own  half  of  John  W.s'  share,  nr  one-half  of  $2,5tX)  remaining 
to  the  latter  under  the  will  of  his  father;  but  by  reason  of  the 
gifts  to  Jas.  A.  and  John  W.  the  appellate  court  increased  her 
allowance  by  some  $6,IXX),  leaving  open  for  future  settlement, 
liowever,  in  express  terms,  any  equities  existing  between  the 
other  parties  to  the  appeal. 

It  was  easily  seen  by  the  court  that  the  extra  allowance  to  the 
widow  would  substantially  consume  the  estate  left  in  the  execu- 
tor's hands  and  leave  unpaid  the  special  legacy  to  Wm.  H., 
hence  these  equities  were  left  for  the  adjustment  of  the  chan- 
tsillor. 

By  his  will  H.  H.  Murray  first  provided  that  after  payment  of 
his  "debts  his  executors,  Jas.  A.  and  John  W.,  trom  his  stocks, 
bonds,  cash,  notes  or  money  on  hand,  should  sot  apart  and  pay 
over  to  his  son,  Wm.  H.,  $4,(KX).  Then  all  the  balance  of  his 
estate  he  gave  to  Jas.  A.  and  John  W.,  to  be  divided  equally  be- 
tween them;  but  at  the  first  death  among  the  three  sons,  without 
widow  or  issue,  his  portion  was  to  go  to  the  survivors,  etc. 

It  is  clear  that  the  father  intended  this  sum  for  his  son,  Wm, 
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H.,  in  any  event,  and  while  he  did  not  anticipate  the  assertion 
of  this  demand  of  his  widow  or  provide  against  it,  we  think  it 
Inequitable  and  unjust  and  contrary  to  the  intent  of  the  testator 
that  this  legacy  to  him  should  be  destroyed  or  reduced  by  reason 
of  his  generosity  to  the  other  two  sons.  They  were  the  soJe  ben- 
eficiaries of  the  transactions,  giving  rise  to  the  increased  allow- 
ance to  the  widow,  and  the  property  brought  bacl?  into  the  estate, 
80  to  speak,  by  this  court  for  the  purpose  of  making  an  addi- 
tional allowance  to  the  widow,  should  bear  the  additional  burden. 

This  same  equitable  principle  applies  also  to  the  moiety  of  the 
estate  coming  to  Wm.  H.  by  reason  of  John  W/s  death  without 
widow  or  issue. 

The  large  estate  conveyed  by  the  father  to  John  W.  jusi  after 
the  marriage,  an«l  taken  into  the  account  by  this  court  in  adjust- 
ing the  wife's  portion,  together  with  that  given  Jas.  A.  under 
like  circumstances,  should  bear  the  entire  loss  to  the  estate 
growing  out  of  the  additional  allowance  to  tlip  widow,  as  well  as 
the  fees  and  costs  of  his  suit.  Estimated  according  to  this  plan 
the  appellant  is  entitled  to  the  sum  of  $4,(XKX  the  amount  of  the 
legacy,  and  the  further  sum  of  $1,375,  the  amount  of  his  half  of 
the  residuary  estate  coming  to  John  W.,  interest  to  be  allowed 
from  about  July  1,  \m). 

The  chief  contention  of  tlie  appellant,  however,  and  that  to 
which  the  preparation  of  the  case  has  been  mainly  directed,  is 
the  matter  set  up  in  his  petition.  He  contends  that  his  mother, 
Louisa,  owned  the  Glen  Willis  and  the  I.  Davis  property ;  that 
with  her  means  the  eleven  U.  S.  bends  were  purchased;  that  his 
father  was  of  unsound  mind  when  he  made  the  conveyances  to 
Jas.  A.  and  John  W.  in  1882  and  1883,  and  when  he  made  the 
transfers  to  them  of  the  railroad  bonds,  bank  stock,  etc.,  or  was 
induced  to  do  so  by  undue  influence;  that  his  father  was  in- 
debted to  him  in  the  sum  of  some  |5,0(X)  or  $6,(XK),  growing  out  of 
the  partnership  of  Murray,  Zeigler  &  Co.,  and  that  the  property 
indicated  was  held  in  trust  by  his  father  under  the  will  of  appel- 
lant's mother,  made  in  1855. 

We  think  the  testimony  fails  to  show  that  his  mother  ever 
owned  the  Glen  Willis  place  or  that  her  means  paid  for  it.  It 
was  bought  of  W.  D.  Reed,  and  the  first  payment  was  made  by 
H.  H-  Murray,  in  stone  and  brick  work.  He  afterwards  paid  his 
notes  for  the  remaining  purchase  money.  Tlie  mother  of  the  ap- 
pellant made  no  mention  of  any  claim'  or  interest  in  that  plaoe 
in  her  will,  although  she  sets  out  speciflcHlly  the  property  she 
owned  at  the  time,  even  her  furniture.  The  Davis  place  was 
obtained  long  after  her  death.  There  is  no  evidence  whatever 
that  the  V.  S.  bonds  were  bought  with  the  means  of  the  mother 
of  the  appellant.  The  proof  is  conclusive  that  these  bonds  were 
bought  by  his  father,  and  in  his  lifetime  given  to  John  W.,  nor 
can  there  be  the  slightest  doubt  of  the  soundness  of  his  father*s 
mind  and  his  freedom  from  any  undue  influence  at  the  time  of 
the  various  gifts  and  conveyances  to  his  sons. 

The  claim  growing  out  of  the  partnership  is  not  established  by 
any  competent  proof,  and  is  long  since  barred  by  the  lapse  o*f 
time,  as  indeed  are  the  claims  arising  out  of  the  alleged  trust 
under  his  mother's  will.  Moreover,  the  allegations  of  the  peti- 
tion, in  all  those  matters  pertaining  to  the  allf  ged  trust,  are  in- 
consistent with  the  statements  of  the  appellant's  answer  in  the 
suit  of  the  widow  against  him  and  his  brothers.  He  there  swore 
that  the  larger  part  of  the  estate  alleged  by  Jane  Murray  to  have 
been  the  property  of  H.  H.  Murray  was  the  property  of  the 
mother  of  Jas.  A.  and  John  W.,  and  bought  with  her  means,  and 
its  conveyance  to   them    was   in   accordance   with   his   father's 
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promise  to  her,  and  that  the  transfers  of  the  stocks,  bonds,  eto.^ 
were  made  in  good  faith  and  in  fraud  of  no  one. 

There  were  in  fact  no  issues,  however,  between  the  brothers  in 
that  suit,  and  we  may  concede  the  sincerity  of  the  appellant  in 
asserting  these  claims  thereafter.  This  is  shown  in  his  refusal 
to  accept  the  various  sums  tendered  him  in  accordance  with  the 
first  Judgment  of  the  chancellor,  but  his  cause  of  action  in  all 
of  them  arose  at  least  as  early  as  1867,  when  he  reached  hia 
majority,  and  upon  any  day  of  the  nineteen  years,  during  which 
bis  father  lived  thereafter,  he  might  have  asserted  his  demands. 
If  by  his  silence  he  has  sacrified  his  pecuniary  interests  and  sub- 
ordinated his  love  of  gain  to  his  filial  devotion,  he  has  at  least 
lost  from  no  unworthy  motive. 

Judgment  reversed  for  proceedings  in  accordance  with  this 
opinion,  but  the  costs  of  this  appeal,  having  accrued  on  the 
claims  of  the  plainitfif  in  the  petition,  are  to  be  paid  by  the  ap« 
pellant. 


SAPP  V.  COMMONWEALTH. 
(Filed  November  15,  1894 — Not  to  be  reported.) 

InRtructions— Shooting  at  without  woundinf?  in  sndden  heat  and  passion-- 
At  the  appellant^s  trial,  under  an  indictment  for  malicious  shooting  at  with- 
out wounding,  with  intent  to  kill,  there  was  much  evidence  to  show  that 
the  shooting  was  done  in  sudden  heat  and  passion,  without  malice;  there- 
fore, the  accusi'd  was  entitled  to  an  instruction  telling  the  jury  that  the 
shooting,  if  done  without  malice  in  sudden  heat  and  passion,  was  a  misde- 
meaner  and  not  a  felony.  The  error  in  failing  to  give  such  an  instruction 
was  not  cured  by  an  instruction  that  the  oflense  was  a  misdemeanor  if  done 
**in  a  sudden  atfray." 

W.  E.  &  S.  A.  Russell  and  Leo  Russell  for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  is  an  indictment  for  malicious  shooting  at  without  wound- 
ing with  the  intent  to  kill. 

It  was  no  doubt  the  outrageous  conduct  of  the  appellant  in  his 
attempt  to  induce  the  young  lady  to  marry  against  the  consent 
of  her  relatives  that  induced  the  jury  .to  send  him  to  the  State 
prison.  He  was  armed  with  a  shotgun  and  full  of  whisky;  had 
made  up  his  mind  to  exercise  narental  control  over  the  girl  and 
marry  her  to  his  friend,  regardless  of  the  wishes  or  advice  of 
those  who  were  r^^ally  interested  in  her  welfare. 

It  seems  from  the  proof  that  he  had  abandoned  the  purpose  of 
taking  the  girl,  and  was  leaving  the  house  of  Smothers,  when  be 
was  shot  at  by  the  latter,  and  the  accused,  turning  his  face 
towards  Smothers,  returned  the  fire,  and  this  ended  the  trouble 
between  them. 

It  does  appear  that  the  gun  of  the  accused,  or  one  of  its 
barrels,  went  off  accidentally  when  not  pointed  in  the  direction 
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of  SmotherB  or  his  house,  and  t^e  latter  may  have  supposed  he 
was  firing  at  him,  but  every  witness  for  the  State,  speaking  on 
this  point,  say  that  the  gun  A'as  pointed  in  an  opposite  direction 
when  it  fired,  and  the  accused  was  then  sixty  or  seventy  yards 
from  the  house,  or  at  least  was  going  in  an  opposite  direction 
from  Smothers. 

There  was  no  previous  malice  existing  between  the  two  men, 
and  if  any  did  exist,  it  must  be  implied  from  the  acts  and  con- 
duct of  tlie  accused  when  at  or  near  Smothers'  premises.  If 
there  was  no  malice,  but  a  shooting  in  sudden  heat  and  passion, 
the  ofl^ense  is  not  a  felony,  but  a  fine  and  imprisonment  in  the 
county  jail,  or  either,  as  the  jury  may  see  proper. 

The  jury  was  told  that  if  the  shooting  was  done  in  a  sudden 
affray  it  was  not  a  felony,  but  failed  to  say  that  if  done  in  sud- 
den heat  and  passion,  and  without  malice,  it  was  yet  an  offense 
less  than  a  felony,  and  in  failing  to  do  so  the  entire  law  uf  the 
ease  was  not  presented  by  the  instructions. 

The  statute  is:  '*If  any  person  shall,  in  a  sudden  affray,  or  in 
sudden  heat  and  passion,  without  previous  malice,''  etc. 

It  results,  therefore,  that  the  court  erred  in  not  telling  the  jury 
"if  the  shooting  was  in  sudden  heat  and  passion,  without  pre- 
vious malice,  it  was  a  misdemeanor  and  not  a  felony."  Whether 
the  shooting  was  or  not  in  self-defense  is  for  the  jury,  and  it  is 
needless  to  pass  on  that  question. 

The  judgment  is  reversed,  and  remanded  for  a  new  trial  and 
proceedings  consistent  with  this  opinion. 


WRIGHT,  &c.  v.  WOODS'  ADM'R,  &c. 

(Filed  September  2,  1S94.) 

Death  through  willful  neglect— Distribution  of  recovery— In  this  case  the 
administrator  brought  an  aotion  for  judgment  of  court  as  to  proper  distribu- 
tion of  money  recovered  as  damages  for  the  death  of  his  intestate,  caused  by 
th*»  willful  neglect  of  the  servants  of  a  railroad  company.  The  widow  was 
adjudged  entitled,  and  the  two  heirs  at  law,  the  brother  and  sister  of  the 
deceased,  appealed  from  that  judgment  on  the  grounds  that  for  the  deter- 
mination of  the  controversy  we  must  look  alone  to  section  241  of  the  present 
Constitution,  adopted  prior  to  the  decedent's  death,  which  provides  that  in 
oases  where  damages  are  recotered  for  the  death  of  a  person  caused  by  the 
willful  neglect  of  another  or  others,  the  general  assembly  may  provide  how 
the  recovery  shall  go  and  to  whom  belong,  and  until  such  provision  is  made 
the  same  shall  form  a  part  of  the  personal  estate  of  the  deceased.  Held — 
That  section  3.  chapter  67,  General  Statutes,  which  provides  that  the  widow 
and  children  alone  are  entitled  to  money  recovered  for  the  destruction  of  the 
life  of  a  person  through  willful  neglect,  and  under  which  the  action  for  dam- 
aegs  was  brought,  is  not  meant  to  be  repealed  by  section  241  of  the  Constitu- 
tion, as  it  is  manifest  that  the  said  section  was  not  intended  to  supersede 
or  affect  existing  statutes  that  had  already  provided  how  damages  recovered 
in  particular  oases  should  go  and  to  whom  belong,  but  to  operate  only  in 
such  other  cases  and  for  the  benefit  of  such  other  persons  as  the  general 
assembly  had  hitherto  failed  or  refused  to  provide  for.  The  widow  is,  there- 
fore, entitled  to  the  whole  of  the  recovery. 

Chapeze  Wathen  and  J.  A.  Dean  for  appellants. 

John  I).  Atchison  and  Powers  &  Atchison  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

vol.  16—22 


338  WBIGHT,  &c.  V.  woods'  adm'b,  &c. 

John  Feland,  administrator,  having  received  the  sum  of  $3,600 
on  compromise  of  an  action  instituted  by  him  in  1892,  to  recover 
damages  for  destruction  of  the  life  of  his  intestate,  John  Woods, 
a  short  time  previously,  through  the  willful  neglect  of  servants 
of  the  Owensboro  &  Nashville  R.  R.  Co.,  brought  this  action  for 
judgment  of  court  as  to  proper  distribution  of  the  fund,  Mary 
Woods,  widow,  and  Milton  Woods  and  Betty  Wright,  brother  and 
sister  of  deceased,  who  left  no  child,  being  defendants  and 
claimants. 

By  the  judgment  appealed  from  by  the  two  heirs  at  law  the 
widow  was  found  entitled,  and  the  administrator  directed  to  pay 
her  the  entire  fund,  after  deducting  amount  of  certain  fees  and 
costs. 

John  Feland  alleges  in  his  petition  of  this  action,  without  de- 
ninl,  that  he,  as  administrator,  instituted  said  action  against  the 
Owensboro  &  Nashville  R.  R.  Co.,  under  and  for  the  specific 
cause  provided  in  section  3.  chapter  57,  (teneral  Statutes;  and  if 
that  section,  as  iioretofore  construed  by  this  court,  is  to  govern, 
judgment  of  tlie  lower  court  must   be  afllrmed.     It  is  as  follows: 

'*If  the  life  of  any  person  or  persons  is  lost  or  destroyed  by  the 
willful  nejrlect  of  anotlier  person  or  persons,  company  or  com- 
panies, corporation  or  corporations,  their  agents  or  servants, 
then  tl)e  widow.  Iieir  or  personal  representative  of  the  deceased 
shall  have  tlip  right  to  sue  such  person  or  persons,  company  or 
companies,  corporation  or  corporations,  and  recover  punitive 
damages  for  the  loss  or  destruction  of  life  aforesaid.'' 

But  it  is  contended  by  appellants  that  for  determination  of  the 
controversy  we  must  look  alone  to  section  241  of  the  present  Con- 
stitution, adopted  prior  to  the  death  of  John  Woods,  and  is  as 
lollows: 

"WMienever  the  death  of  a  person  shall  result  from  an  injury 
inllicted  by  negligence  or  wrongful  ar't,  then  in  every  such  case 
damages  uiay  be  recovered  for  such  death  from  the  corporation 
and  persons  so  causing  rhe  same.  Tntil  otherwise  provided  by 
law  the  action  to  recover  such  damages  shall  in  all  cases  be  pros- 
ecuted by  the  personal  representative  of  the  deceased  person. 
The  general  assembly  may  pmvide  how  the  recovery  shall  go 
and  to  whom  bolong;'and  until  such  provision  is  made,' the  same 
shall  form  part  of  the  personal  estate  of  the  deceased  person." 

If  that  section  operated  to  presently  and  absolutely  repeal  sec- 
tion 3,  chapter  57.  General  Statutes,  there  did  not  exist  during 
the  period  irom  adoption  of  the  Constitution  to  enactment  of 
necessary  and  contemplated  legislation  on  the  subject,  any  stat- 
utory provision  whatever  in  regard  to  destruction  of  iifeofa 
I)erson  through  willful  neglect;  and,  as  a  consequence,  the  fund 
in  (iU(»stion  forms,  in  virtue  of  section  241,  part  of  the  per- 
sonal estate  of  decedent,  John  Woods,  and  his  widow  is  entitled 
according  to  the  statute  of  distribution  existing  at  the  time  to 
only  half  of  it,  after  tlie  payment  of  debts,  the  residue  going  to 
his  brother  and  sister  as  heirs  at  law. 

The  decisive  ouestion  then  is  whether  such  repeal  was  in- 
tended. Section  1  of  the  schedule  is  as  follows:  "That  all  laws 
of  this  (Commonwealth  in  force  at  the  time  of  the  adoption  of 
this  (constitution,  not  inconsistent  therewith,  shall  remain  in 
full  force  until  altered  or  lepealed  by  the  general  assembly.  »  •  • 
The  provisions  of  all  laws  which  are  inconsistent  with  this  Con- 
stitution shall  cease  upon  its  adoption,  except  that  all  laws 
which  are  inconsistent  with  such  provisions  as  require  legisla- 
tion to  enforce  them  shall  remain  in  force  until  such  legislation 
is  had,  but  not  longer  than  six  year  after  the  adoption  of  this 
('onstitution  unless  sooner  amended  or  repealed  by  the  general 
assembly." 
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• 

There  being  no  express  declaration  of  intention  by  those  who 
Trame  the  Constitution  to  thereby  repeal  section  3,  chapter  57. 
Oeneral  Statutes,  section  241  can  not,  according  to  a  well-settled 
rule  of  tynstruction,  be  regarded  as  having  so  operated  unless 
there  is  absolute  inconsistency  beween  the  two.  (Peyton  v. 
Mosiey>,  3  Mo*,  80;  City  of  Henderson  v.  Lambert,  8  Bush,  607; 
Crourtney  v.  Louisville,  12  Bush,  419.) 

And  though  they  may  be  seemingly  incompatible  or  contradic- 
tory, still  if  they  can  be  both  enforced,  the  latter  will  not  be  held 
to  repeal  the  former  unless  there  is  reason  to  conclude  it  was  not 
intended.  (B.  &  P.  R.  R.  Co.  v.  Trustees  of  Elizabethtown,  12 
Bush,  233.) 

On  the  contrary,  if  section  241  can  be  fairly  interpreted  as 
merely  giving  cumulative  or  additional  power,  right  or  remedy, 
it  is  not,  in  meaning  of  the  Constitution,  inconsistent  with  sec- 
tion 8,  chapter  57,  General  Statutes,  and  botli  may  be  upheld. 
(Gorham  v.  Luckett,  6  B.  M.,  146.) 

The  only  pnrt  of  the  former  section,  even  seemingly  inconsist- 
ent with  the  latter,  is  the  following:  *'The  general  assembly  may 
provide  liow  the  recovery  shall  go  and  to  whom  belong;  and 
until  such  piovision  is  made  the  same  shall  form  part  of  the  i>er- 
sonal  estate  of  the  deceased  person."  But  when  the  real  purpose 
for  which  that  section  was  engrafted  in  the  Constitution  is  con- 
sidered, it  becomes  manifest  t))e  clauses  thereof  just  quoted  were 
not  intended  to  supersede  or  affect  existing  statutes  tliat  had 
Hiready  provided  how  damages  recovered  in  particular  cases 
should  go  and  to  whom  belong;  but  to  operate  only  in  such  other 
teases,  and  for  benefit  of  such  other  persons  as  the  general  assera- 
blv  had  hitherto  failed  or  refused  to  provide  for. 

IPot  many  years  before  the  adoption  of  the  present  Constitution 
it  had  been  the  settled  and  approved  policy  of  the  Common- 
wealth to  give  to  the  widow  and  children,  exclusively  and  solely, 
money  recovered  for  destruction  of  the  life  of  a  person  thiough 
negligence  or  wrongful  act  of  another.   . 

In  1851  was  enacted  a  statute  giving  to  the  widow  and  minor 
child  of  a  person  killed  in  a  duel  exclusive  right  of  action  against 
the  surviving  principal,  seconds  and  others  aiding  or  promoting 
it.  In  1860  exclusive  right  of  action  war,  given  to  the  widow  and 
minor  child  of  a  person  killed  by  careless  or  wanton  or  malicious 
use  of  firearms  or  other  deadly  weapon;  and  section  8,  chapter 
57,  as  it  now  reads,  was  in  1873  made  part  of  the  general  Stat- 
utes^ by  which,  as  construed  by  this  court,  the  widow  and  chil- 
tlren  only  were  entitled  to  money  recovered  for  destruction  of  the 
life  ot  a  person  through  willful  neglect.  And  it  was,  moreover, 
decided  that  no  others  were  under  that  section  entitled  to  re- 
cover or  receive  any  damages,  even  when  there  was  left  no 
vldow  or  child  of  thp  person  killed. 

The  former  C'onstitution  contained  no  provision  in  terms 
authorizing  such  statutory  enactments,  nor  was  it  necessary 
there  should  have  been  in  order  to  make  the  three  statutes  re- 
ferred to  valid;  but  the  general  assembly  refused  to  enlarge  the 
scope  of  either,  and  it  is,  therefore,  plain  that  the  only  object  of 
section  241  was  to  authorize  recovery  of  damages  for  destruction 
of  human  life  in  cases  and  for  benefit  of  classes  of  persons, 
where  the  general  assembly,  even  if  possessing  the  constitu- 
tional power,  had  not  nor  probably  would  make  statutory  provis- 
ion; and  with  the  single  purpose  of  meeting  the  emergeny  thus 
treated  by  section  241  the  clauses  in  question,  legislative  in  char- 
acter and  of  merely  temporary  effect,  were  made  parts  of  the 
Constitution. 

To  hold  they  were  intended  to  repeal  or  affect  section  3,  chap- 
ter 67,  or  in  fact  either  of  the  three  statutes  mentioned,  is  to  as- 
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sume  a  wanton  purpose  on  the  part  of  the  framers  of  the  Cons^ff* 
tution  to  take  from  the  widow  one-half  she  would  be  otherwise- 
entitled  to  in  such   cases,  and  all  from   the  infant  and  helpleBa^ 

children  in  case  there  were  creditors  of  the  estate  of  the  husband 
and  father  whose  life  was  destroyed. 

The  fact  that  section  241  conferred  full  authority  and  discretion 
upon  the  general  assembly  to  continue  in  force  the  three  statutes- 
mentioned,  or  enact  others  giving  the  same  power,  if  not  ex« 
elusive  right,  and,  as  a  consequence,  tlie  clauses  quoted  might 
and  probably  would  become  obsolete  immediatley  after  such  leg- 
islation bjr  the  next  general  assembly,  shows  conclusively  they 
were  not  intended  to  have  either  permanent  or  temporarj'  effect 
of  so  radically  changing  a  policy  long  settled  and  according  with 
the  reason  and  purpose  of  laws  of  that  character;  and  that  the 
first  general  assembly  after  adoption  of  the  Constitution,  coin« 
posed  of  many  persons  who  were  members  of  the  Convention 
that  framed  that  instrument,  did  by  section  6  of  chapter  I,  Ken- 
tucky Statutes,  give  the  same  preference  to  widow  and  children 
of  a  person  killed  by  willful  negligence  of  another  that  already 
existed  under  section  3,  chapter  57,  General  Statutes,  is  at  least 
persuasive  section  241  was  not  intended  to  deprive  them  of  it  in 
any  case  for  any  period  of  time. 

In  our  opinion    the  judgment  appealed   from   is  correct  and,. 
therefore,  affirmed. 


WILSON,  RECEIVER  v.  LINVILLE,  &c. 

(Filed  September  2,  1894.) 

1.  Signing  of  surety's  name  by  pricol pal— Liability  of  surety— Where  the 
sheriff  in  the  presence  and  at  tne  instance  of  a  surety  on  the  couDty  levy 
bond  sif^ned  the  name  of  the  surnty  to  the  said  bond,  the  surety  can  not  be* 
held  liable  on  the  bond,  as  the  authority  to  siirn  his  name  was  not  Kiveu  in 
writing.  Tne  fact  that  the  principal  si^rned  the  name  of  the  surety  in  his 
presence  does  not  render  it  any  less  the  act  of  an  agent. 

a.  Same— Liability  of  cosureties— One  surety  having  been  released  by  rea- 
son of  tiie  fact  that  his  name  was  signed  witliout  written  direction,  the  co- 
sureties are  also  released,  as  the  contract  entered  into  by  each  in  the  oaee 
was  that  he  should  be  bound  as  cosurety  along  with  the  others  signing  the 
bond.  The  fact  that  the  cosureties  were  present  when  the  principal  sifi^ned 
the  nanje  of  the  surety  does  not  alter  the  case,  as  they  had  a  right  to  pre- 
sume that  whatever  authority  the  law  required  the  principal  to  have  in 
order  to  bind  the  surety  had  been  procured. 

Whi talker  &  Robertson,  Ross  &  Owens,  J.  J.  08l>orne  and   Han- 
son Kennedy  for  appellant. 

Cochran  &  Son  and  Winfield  Buckler  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Tlie  county  levy  bond  of  Geo.  L.  Linville,  sheriff  of  Robertson 
county,  for  the  year  1890  was  executed  in  the  county  court  on 
December  16,  1889,  in  the  following  manner:  Geo.  L.,  the  princi* 
pal,  signed  his  own  name,  and  also  at  his  instance  and  In  hi& 
presence  the  name  of  Peter  Linville  as  surety.  Neal  Ballingal^ 
another  surety,  signed  his  own  name.  The  name  of  Thomas  G» 
Linville,  the  last  of  the  sureties,  was  subscribed  to  the  bond  by^ 
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thfe  cleTlt,  Jett,  at   the   instance   and   repuest  of  Thomas  G,  who 

then  made   his   mark   following  the  middle   letter  "O.'' of  his 

Dame.     Following  all  the  signatures,  and  to  the  left,  the  olerk 

wrote  the  words:  ''Attest:  M.  B.  Jett,  Clerk  Bobertson  County 

XJourt-" 

At  the  time  of  this  transaction  an  order  was  made  in  court  ap- 

T)roving  and  accepting  the  bond,  but  this  order  was  not  signed 
oy  the  county  judge  until  some  three  years  later,  when,  in  pur- 
suance of  a  nunc  pro  tunc  order  to  that  effect,  it  was  signed  by 
the  same  person  who  was  on  the  bench  when  the  order  of  ac- 
fseptance  and  approval  was  made,  but  who  was  then  holding  a 
different  term  of  the  office  of  county  judge. 

The  admitted  and  undischarged  liability  of  the  sheriff  on  the 
bond  in  question  is  some  $8,600,  and  to  prevent  recovery  against 
them  in  this  action  bv  the  appellant,  Wilson,  receiver,  etc.,  the 
sureties  make  various  defenses: 

1st.  Peter  Linville  says  that  his  name  was  subscribed  as  such 
surety  by  Geo.  L.  without  written  authority  to  do  so. 

2d.  *^Ballingal  and  Thomas  G.  Linville  plead  the  same  thing, 
and  say  that  this  fact  relieves  them,  as  the  actual  as  well  as  the 
implied  contract  was  that  they  were  to  be  co-sureties  with  Peter. 

3d.  Thomas  O.  also  pleads  that  his  name  was  subscribed  by 
Jett  as  his  agent  without  written  authority  to  do  so;  and  lastly, 
all  the  sureties  rely  on  the  failure  of  the  county  judge  to  sign 
the  order  approving  the  bond  as  set  forth  a!)ove. 

We  notice,  first,  the  contention  of  Peter  Linville  that  he  is  not 
bound  on  the  bond  by  reason  of  the  manner  in  which  his  name 
was  signed.  It  is  insisted  for  the  county  that  as  Peter  was  pres- 
ent in  open  court  and  made  the  request  of  Geo.  L.  to  sign  his 
name,  it  was  his  own  act  of  signing,  and  not  that  of  an  agent. 
It  seems  to  us  that  this  exact  point  has  been  settled  otherwise 
b.7  this  court. 

In  Billington  v.  Commonwealth,  79  Ky.,  400,  the  appellants' 
name  bv  his  direction  was  subscribed  to  a  hail  bond  by  an  attor- 
ney at  law  in  the  presence  of  the  judge  taking  the  bond,  and  the 
Commonwealth  contended  that  this  act  should  be  construed  to 
be  the  act  of  the  appellant,  and  not  that  of  his  agent.  This 
^ourt  sad:  "Why  a  thing  done  in  the  presence  of  the  one  directing 
It  is  any  the  less  an  act  of  an  agent  for  his  principal  than  if  the 
•act  was  done  in  the  absence  of  the  principal,  and  by  his  previous 
'direction,  is  difficult  to  conceive.  In  either  case  the  thing  done 
is  but  the  peformance  of  a  physical  act  whicii  is  in  conformity 
to  the  win  of  the  principal,  and  in  all  such  cases  the  law  seems 
to  contemplate  that  the  will  of  the  principal  shall  not  be  ir.ade 
binding  upon  liim  unless  it  be  expressed  in  writing." 

To  the  same  effect  are  the  cases  of  Simpson  v.  Commonwealth, 
SB  Ky.,  412;  Bagan  v.  Chenault,  78  Ky.,  546;  Dickson's  Adm'r  v. 
Luman^  14  Ky.  Law  Bep.,  884. 

Peter  Linville  being  released,  we  are  next  to  determine  what 
■^ffeiit,  if  any,  this  has  on  the  liability  of  the  co-sureties;  and 
-this  question  also  we  find  substantially  determined  by  this  court. 

In  English  v.  Dycus,  Ac,  9  Ky.  Law  Bep.,  188,  the  county 
ludge  accepted  the  bond  of  the  sheriff  when  two  of  the  sureties 
haa  not  in  fact  signed  the  bond  or  authorized  by  a  writing  any 
-one  else  to  sign  it,  and  did  so  on  the  idea  that  a  mere  verbal 
authority  from  the  surety  to  sign  his  name  was  sufficient.  The 
•other  sureties  were  held  to  be  released,  the  court  saying:  "It  is 
the  duty  of  the  county  judge  to  see  that  the  bonds  are  executed 
laroperly.  Thoy  are  to  be  approved  by  him,  and  each  surety  has 
the  right  to  rely   on    his   vigilance    to    the   extent  at  least  of  his 
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knowing  that  the  signatures  of  their  oo-sureties  are  genuine,  8<^ 

as  to  create  an  obligation  to  pay  in  the  event  the  principal  is  in 

default. 

This  duty  of  the  judge  to  see  that  each   surety  is  bound  on  the 

bond  is  due  primarily  to  the  county,  but  he  owes  It  as  well  to 

those  whose  signatures  to  the  bond  make  them  oo-sureties.     The 

nature  of  the  contract  undertaken  by  each  surety  in   thfs  case  is 

that  he  is  to  be  bound  as  co-surety  along  with  the  others  signing 

the  bond.  The  judge  appears  to  have  acted  on  the  mistaken 
belief  that  the  verbal  direction  given  in  open  court  by  the  surety, 
Peter  Linville,  was  sufficient;  still  his  duty  remained  to  so  ta&e 
the  bond  as  to  create  an  obligation  on  each  surety  to  pay  in  the 
event  the  principal  was  in  default.  But  it  Is  insistecf  that  the 
other  sureties  were  present  and  heard  Peter  Linville  give  the 
direction  to  Geo.  L.  to  sign  the  bond. 

It  must  be  admitted  that  if  this  can  be  regarded  a»  notlee  or 
information  to  the  other  sureties  that  Peter  was  not  bound,  then 
they  are  bound;  for  they  could  bind  themselves^  regardiesK  of 
whether  he  was  liable  or  not,  just  as  they  might  have  bound 
themselves  had  they  been  told  that  Peters  name  was  a  forgery. 
It  is  not  claimed,  however,  that  they  had  such  knowledge,  only 
that  they  ought  to  have  known  that  such  signing  was  not  suffi- 
cient, just  as  the  county  judge  ought  to  have  known  H. 

It  seems  to  us  that,  relying  on  the  vigilance  of  the  court,  the 
sureties   might   have   presumed,  and   had   the  right  to  presume, 
that  whatever  authority   the   law   required   Geo.  L.  to   have  in 
order  to  bind  Peter  had  certainly  been  procured,  and  was  in  the 
custody  of  those  having  the  bond  in  custody.     The  judge  of  the 
court  and  not  the  sureties  was  taking  the  bond.     In  Clianiber* 
lain,  &c.  V.  Brewer,  3  Bush,  561,  it  Is  said  of  cases  where  it  is  tbe^ 
duty  of  a  court  or  officer  to  take  official  bonds:  ''The  name  ap- 
pearing to  the  bond,  it  being  in  the  custody  of  the  court  or  offloer 
who  is  to  take  it,  he  (referring  to  the  surety)  may  presume  that 
the  signature  is  genuine,  and  common  prudence  does  not  require 
that  he  should  inquire  into  this." 

In  Fletcher.  &c.  v.  Leight,  Barrett  &  Co.,  4  Bush,  808,  the 
court  said:  "The  sureties  who  did  sign  the  bond  were  under 
neither  a  legal  nor  moral  duty  to  see  that  all  the  approved  par- 
ties had  signed  it,  nor  to  see  that  Peterson  should  execute 
another  bond.  They  had  a  right  to  rely  upon  the  legal  diJ^charge 
of  official  duty  by  those  whose  duty  it  was  to  see  a  proper  bond 
executed,  and  to  dismiss  all  oversight  of  it." 

Cases  have  arisen  and  some  of  them  are  relied  on  by  the  appel- 
lant, where  it  is  said  that  as  surety,  knowing  of  the  withdrawal 
of  his  co-surety's  name,  and  not  objecting  to  it,  should  be  held 
liable  because  he  does  not  object  to  it  or  because  he  consents  to 
it.  He  is  held  as  though  he  was  the  only  surety,  and  knew  be 
was  such  when  he  signed  it.  (Bracken  County  Commissioners 
V.  Baum,  8()  Ky.,  388.) 

We  conclude,  therefore,  that  the  apnellees  are  not  liable  on  the 
bond.  It  is  useless  to  consider  other  questions  raised  by  the 
apnellees  as  further  grounds  for  their  release* 

The  judgment  below  is  affirmed* 
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WILLARD  V.  COMMONWEALTH. 
(Filed  November  17,  1894.) 

PuDishment  of  persoDS  uoder  eiffhteeD  years  of  a^e— In  this  case  the  appel- 
lant seeks  to  have  a  judgment  of  conviotion  for  housebreaking  reversed  on 
the  ground  that  since  the  Constitution  has  provided  for  the  establishment 
l»y  the  lecrlslature  of  a  house  of  reform  for  persons  under  eighteen  years  of 
age  convicted  of  certain  crimes  designated  by  law,  there  can  be  no  constitu- 
tional Incarceration  in  the  penitentiary  of  the  class  of  offenders  named. 
Held — That  chis  court  has  no  power  to  afford  relief  if  the  legislature  fails  to 
act  In  accordance  with  this  provision,  and,  therefore,  the  judgment  can  not 
be  reversed  on  the  ground  named. 

Wni.  F.  Rus.sell  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Marlon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant,  a  lad  of  sixteen  years,  was  tried  and  convicted 
of  the  crime  of  breakng  in  to  a  storehouse  with  intent  to  steal, 
and  was  sentenced  to  the  State  penitentiary  for  one  year. 

The  bills  of  exceptions  recites  that  the  trial  was  regular  and 
free  from  errors,  and  the  evidene  Justified  the  finding;  and  this 
is  conceded  by  counsel*  But  because  the  culprit  is  only  sixteen 
years  of  age,  and  the  Constitution  (section  252)  provides  that  the 
general  assemby,  as  soon  as  practicable,  shall  provide  "for  the 
establishment  and  maintenance  of  an  institution  or  institutions 
for  the  detention,  correction,  instruction  and  reformation  of  all 
persons  under  the  age  of  eighteen  years  convicted  of  such  fel- 
onies and  misdemeanors  as  may  be  designated  by  law,'*  that, 
therefore,  no  incarceration  in  the  penitentiary  can  be  constitu- 
tionally adjudged  against  those  falling  within  the  class  of  offend- 
ers named.  The  legislative  department  of  the  government,  how- 
ever, has  failed  to  provide  this  "House  of  Reform,"  as  it  was  to 
be  styled,  and  however  much  we  deplore  this  failure,  there  is  no 
power  vested,  under  the  Constitution,  in  the  Judiciary  depart- 
ment to  compel  the  legislative  department  to  act,  or  to  afford  re- 
lief if  it  does  not  act.  If  this  appeal  has  been  prosecuted  to  ob- 
tain from  this  court  an  endorsement  of  the  legislation  required 
by  section  252,  we  unhesitatingly  express  the  belief  that  the 
want  of  some  such  reformatory  institution  has  long  been  a  cry- 
ing evil  in  our  State. 

We  are  powerless,  however,  on  this  appeal,  to  revise  the  action 
of  the  legislative  department,  and  can  reverse  only  for  errors 
appearing  in  the  record. 

Judgment  affirmed. 


344  GEBMAN  INS.  CO.  V.  HABT. 

KENTUCKY  SUPERIOR  COURT. 


GERMAN  INSURANCE  CO.  v.  HART. 

(Filed  November  21,  1894.) 

1.  Fire  iDsurance— Ghanfre  of  use  of  property— The  fact  that  insured  prop- 
erty is  described  as  devoted  to  a  certain  use  oris  in  a  given  condition,  does 
not  amount  to  a  warranty  that  it  should  so  continue,  but  is  merely  a  repre- 
sentation that  it  is  so  used  or  in  such  a  condition  at  the  time  the  applica- 
tion is  made.  Therefore,  a  change  of  use  or  condition,  unless  forbidden  in 
the  contract,  does  not  operate  to  invalidate  the  policy  unless  the  change  in- 
creases the  risk. 

3.  Same — Increase  of  risk— Although  a  policy  of  fire  insurance  on  a  barn 
provided  that  it  should  be  void  if  the  hazard  should  '*be  increased  in  any 
way  wnatever  except  with  the  company's  consent  and  approval,"  the  placing 
and  use  of  a  steam  thresher  near  the  barn  did  not  vitiate  the  policy,  but  was 
merely  such  a  temporary  use  of  the  property  in  the  course  of  the  business  of 
the  assured  as  would,  from  its  nature  and  surroundings  at  the  time  the  pol- 
icy was  Issued,  have  been  anticipated  by  the  contracting  parties.  And  the 
fact  that  the  use  of  the  steam  thresher  near  the  barn  caused  the  fire  does  not 
necessarily  bring  it  within  the  prohibited  clause. 

3.  The  powers  of  the  agent  are  prima  facie  co  extensive  with  the  business 
intrusted  to  his  care  and  the  knowledge  of  the  agi-nt  is  the  knowledge  of  the 
principal.  And  this  rule  applies  as  well  to  soliciting  agents  of  insurance 
companies  as  to  the  general  agents.  Therefore,  the  knowledge  of  the  solicit- 
ing agent  in  this  case  that  the  Insured  intended  to  use  the  thresher  near  the 
barn  was  i;he  knowledge  of  the  company  and  the  company  is  estopped  to 
claim  a  forfeiture  on  account  of  such  use. 

John  Allen  Murray  for  appellant. 

Knott  &  Edelen  and  N.  MeC.  Mercer  for  appellee. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Yost. 

On  the  20th  of  July,  189(),  the  appellee  made  an  application  to 
the  appellant  company  for  insurance  on  his  barn,  its  contents 
and  certain  other  property  on  the  premises.  On  the  1st  of  August 
following  the  policy  was  issued  and  delivered  to  him,  the  insur- 
ance running  for  a  period  of  three  years. 

The  application  contained  the  following  question  and  answer, 
viz:  "Are  there  any  exposures  other  than  ordinary  out  buildings 
within  100  feet?"     *'No." 

The  policy  contained  this  clause:  '*  *  *  *  or  if  the  hazard 
shall  be  increased  in  any  way  whatever,  *  *  *  except  with 
the  comi)any's  consent  and  approval,  *  *  *  then  *  *  *  this 
policy  shall  be  absolutely  void." 

On  the  7th  of  September  1892,  the  assured  placed  a  threshing 
machine  in  close  proximity  to  the  barn,  where  his  wheat  stacks 
were  situated,  which  was  operated  by  steam  power,  the  engine, 
however,  being  more  than  lO*)  feet  from  the  buildins:.  This  ma- 
chinery had  a  straw  carrier  running  from  its  separator  into  the 
barn,  and  sometime  during  the  day  the  straw  in  the  separator 
caught  fire,  which  instantly  communicated  with  the  straw  in 
the  barn,  and  it  with  all  of  its  contents  was  consumed. 
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The  company  faileil  and  refused  to  pay  the  loss  and  this  suit 
followed. 

The  defendant,  in  its  answers  and  rejoinder,  pleaded  the  ques- 
tion and  answer  given  above  as  a  warranty  that  no  such  exposure 
would  be  placed  within  that  distance  from  the  building  insured; 
and  further,  that  thn  thresher  and  engine  brought  about  such  a 
t;hange  in  and  increase  of  the  risk  as  vitiated  this  policy,  alleg- 
ing that  the  fire  was  caused  either  by  escaping  sparks  from  the 
-engine  or  by  the  friction  of  the  machinery.  Demurrers  to  so 
much  of  their  pleadings  as  set  up  the  designated  part  of  the  ap- 
plication as  a  warrany  were  sustained,  and  the  case  went  to  the 

Jury  upon  the  remaining  issue. 

The  plaintiff  testified  that  at  the  time  the  application  w^as 
made  he  showed  the  defendant's  soliciting  agent  where  his 
wheat  stacks  were  placed,  and  informed  him  that  he  had 
threshed  his  wheat  there  before  and  expected  to  do  so  again,  to 
wliich  the  agent  replied  that  there  woulJ  be  no  impropriety  in 
setting  a  steam  thresher  at  that  point  and  there  threshing' his 
wheat. 

It  was  there,  we  may  say,  conclusively  shown  that  the  fire 
t)rigin»ted  \u  the  separator,  and  was  caused  by  friction  from  a 
hot  journal. 

The  court  said  to  the  jury  that  if  they  believed  from  the  evi- 
dence that  the  ha/.ard  to  the  plaintiff's  barn  and  other  property 
insured  was  incrased  by  reason  of  his  suffering  the  machine  to 
be  used  and  operated  near  the  building,  and  that  by  reason 
thereof  it  Wcis  burned,  the  law  was  for  the  defendant,  and  so 
they  should  find;  or  further,  that  if  the  plaintiff's  so  doing  was 
such  an  act  as  would  appeal  to  an  ordinarily  prudent  and  dis- 
creet man  to  so  increase  the  hazard,  they  should  find  for  the 
defendant.  They  were  further  told  that  they  could  not  consider 
the  testimony  touching  the  statements  made  to  and  by  the  agent 
Hs  in  anywise  changing  or  modifying  the  policy  of  insurance,  but 
«ould  consider  them  only  so  far  as  they  br)re  upon  the  question 
■as  to  whether  or  not  the  acts  of  the  plaintiff  increased  the  risk. 

It  is  useless  to  discuss  the  question  of  the  answer  in  the  appli- 
xsation  being  a  warranty  unless  the  placing  of  the  thresher  was 
sucli  an  exposure  as  materially  increased  the  hazard  in  carrying 
the  insurance.  Section  22,  chapter  22  of  the  General  Statute's,  in 
force  at  the  time  this  contract  of  insurance  was  made,  provides 
tnat  all  statements  or  descriptions  in  any  application  for  a  policy 
of  insurance  shall  be  deemed  and  held  representations  and  not 
warranties. 

The  fact  that  the  property  insured  is  described  as  devoted  to  a 
■certain  use,  or  is  in  a  given  condition,  does  not  amount  to  a  war- 
ranty that  it  shall  so  continue,  but  is  merely  a  misrepresentation 
that  it  is  so  used,  or  in  such  a  condition  at  the  time  the  applica- 
tion is  made.  It  follows,  therefore,  that  a  change  of  use  or  con- 
dition, unless  forbidden  in  the  contract,  does  not  operate  to  in- 
validate the  policy  unless  the  change  increases  the  risk. 

It  seems  to  us  that  the  placing  and  use  of  the  steam  thresher 
did  not  vitiate  the  policy,  but  was  merely  such  a  temporary  use 
■of  the  property  in  the  course  of  the  assured 's  business  as  would, 
from  its  nature  and  surroundings  at  the  thne  the  application  was 
Accepted  and  the  policy  issued,  have  been  anticipated  and  in- 
tended by  the  contracting  parties.  That  it  caused  the  fire  can 
not  of  course  be  questioned,  but  that  does  not  necessarilv  bring 
It  within  the  proliibited  clause.  A  lighted  lantern  carefully  car- 
ried by  the   insured   might   have   caused    the   same   disaster,   as 
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miyht  a  number  of  other  temporary  matters  which  could  not,  by 
any  process  of  reasoning,  come  within  the  prohibition,  if  it  coul^ 
be  80  considered  "an  exposure  other  than  an  ordinary  outbuild^ 
ing, "  or  be  regarded  as  an  *' increase  of  risk  within  the  true 
meaning  of  the  policy.''  The  instructions  under  this  view  of  the 
law  were  not  only  in*  every  way  favorable  to  the  defendant,  but 
were  more  than  it  was  entitled  to. 

The  plaintiff  testified,  and  his  statements  were  unquestioned, 
that  at  the  time  the  application  was  made  the  company's  agent 
tacitly,  if  not  openly,  consented  that  the  property  might  be  used 
as  it  was  used  when  burned,  and  yet  the  full  weight  and  bearing 
of  this  testimony  was  taken  from  the  jury. 

In  Phoenix  Ins,  Co.  v.  Spiers  &  Thomas,  87  Ky.,  286,  it  was 
held  that  if  the  company  knew  of  the  increased'  risk,  fairness 
and  good  faith  should  estop  it  from  insisting  upon  a  forfeiture  of 
the  policy  because  its  consent  was  not  endorsed  upon  it  accord- 
ing to  its  literal  terms. 

It  is  the  settled  doctrine  in  this  State  that  the  powers  of  the 
agent  are  prima  facie  co-excensive  with  the  business  entrusted 
to  his  care,  and  that  the  knowledge  of  the  agent  is  the  knowledge 
of  the  principal. 

Said  the  court  further,  in  the  case  above  cited:  '*It  seems  to 
us.  considering  the  amount  of  business  entrusted  to  and  done  by 
soliciting  agents  of  insurance  companies,  the  oircumstancea 
under  which  and  persons  with  whom  it  is  generallj^  done,  the 
opportunities  they  have  and  the  temptations  put  in  their  way  by 
the  company  to  overreach  those  desiring,  or  rather  those  whom 
they  persuade,  to  insure,  that  the  rule  mentioned  would  be  nearly- 
inoperative  if  not  made  to  apply  to  them  as  well  as  general 
agents." 

It  is  urged  that,  as  the  evidence  showed  that  if  the  company 
had  known  that  this  property  would  be  so  used  it  Mrould  have 
increased  the  rate  of  premium,  this  was  proof  positive  of  the 
increase  of  the  risk,  but  this  is  by  no  means  a  decisive  consider- 
ation. It  is  for  the  jury  and  not  for  the  insurers  to  say  whether 
the  risk  was  increased,  and  while  the  fact  that  the  company 
would  have  charged  a  greater  rate  for  the  risk  as  altered  estate, 
lishes  the  fact  that  it  regarded  the  risk  as  greater,  the  Jury  may^ 
from  the  evidence  believe  that  it  was  not  increased. 

Such  terms  as  these  are  were  to  be  considered  or  construed  in 
their  literal  sense,  but  due  regard  must  be  given  to  the  real 
meaning  of  the  parties.  To  kindle  a  fire  in  an  insured  dwelling 
would  increase  the  risk;  to  handle  inflammable  material  in  a 
store  adds  to  the  hazard;  to  bring  matches  upon  premises;  straw 
under  carpets:  lamps  at  night;  all  literally  increase  the  risk,  vet 
when  the  policy  is  issued  it  is  anticipated,  in  fact  known,  that 
fires  will  be  kindled,  oils  sold,  matches  used  and  lamps  lighted, 
and  none  of  theso  things  can  be  looked  upon  or  claimed  as  such 
an  increase  of  risk  as  would  vitiate  a  policy  of  insurance  contain^ 
ing  this  clause. 

In  this  case  the  jury,  under  the  evidence  before  them  that  this 
company  knew  that  this  barn  would  be  so  used,  declared  that 
the  appellee's  acts  were  only  such  as  were  to  be  anticipated,  an<J 
hence  not  an  increase  of  the  risk  in  the  meaning  of  the  policy. 

The  judgment  is  affirmed. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO. v. COMMONWEALTH*. 

(Filed  November  21,  1894.) 

1.  Nuisance— Every  eDjoyment  by  one  of  his  own  property  which  conflicts 
with  the  rights  of  Another  in  an  essential  degree  is  a  nuisance,  and  a  use  of 
property  which  was  at  common  law  a  nuisance  does  not  cease  to  be  so  be- 
cause the  same  act  is  made  an  offense  by  statute  and  a  different  punishment 
provided.  The  party  creating  the  nuisance  may  be  pursued  under  either 
common  law  or  statutory  remedy. 

3.  Same— Indictment  charging  more  than  one  offense— An  indictment 
charging  the  railroad  company  with  maintaining  a  public  nuisance  by  the 
unlawful  obstruction  of  a  public  highway,  by  causing  disorderly  persons  to 
assemble  together,  permitting  gaming  and  allowing  its  lessen gers  to  shoot 
firearms,  cnrse,  quarrel,  and  do  many  other  disorderly  acts,  charges  more 
than  one  offense,  and  a  demurrer  thereto  should  have  been  sustained. 

8.  Same— Obstruction  of  highway  by  railroad  train— Excessive  verdict — 
Where  a  railroad  excursion  train  was  detained  at  a  station  thirty-five  minutes 
waiting  the  arrival  of  a  regular  train,  which  by  reason  of  an  unavoidable 
accident  near  the  station  was  delayed  twenty-five  minutes,  and  the  excur- 
sion train  during  the  time  it  was  thus  detained  could  not  safely  be  un- 
coupled so  as  to  prevent  the  obstruction  of  the  highway,  a  verdict  against 
the  railroad  company  for  1800,  under  an  indictment  against  it  fur  nuisance 
based  upon  these  facts,  was  downright  spoliation. 

4.  Same— The  railroad  company  can  not  be  held  responsible  for  the  disor- 
derlv  conduct  of  passengers  who  left  the  coaches  and  went'upon  the  highway- 
while  the  train  was  delayed  at  the  station. 

J.  C.  Beckham  and  A.  P.  Harcourt  for  appellant. 

R.  F.  Pealc  and  W.  J.  Hendrick  for  appellee. 

Appeal  from  Spencer  Circuit  Cvourt. 

Opinion  of  the  court  by  Judge  Yost. 

An  excursion  train  run  by  the  appellant  was  necessarily  de-. 
tained  at  a  station  on  its  road  for  thirty-five  minutes,  and  while 
so  delayed  the  coaches  were  left  standing  across  a  public  high- 
way, and  thus  obstructed  its  use  for  that  length  of  time.  In- 
dicted for  maintaining  a  public  nuisance  and  found  guilty  as 
charged,  it  prosecutes  this  appeal. 

We  may  say  at  the  outset  that  we  can  not  agree  with  counsel 
in  his  contention,  that  a  person  can  not  be  indicted  for  maintain- 
ing a  public  nuisance  when  a  statute  has  fixed  a  penalty  for  the 
offense  constituting  the  nuisance.  The  one  is  meant  to  be  made 
to  punish  for  continual  wrongful  acts,  while  the  other  prescribes 
a  penalty  for  a  single  violation  of  the  law. 

Every  enjoyment  by   one   of   his  own  property  which  conflicts 

with  the  rights  of  another  in   an   essential  degree  is  a  nuisance, 

and  a  use  of  property,  which   was  at   common    law   a   nuisance* 

does  not  cease  to  be  so   beccause   the  same  act  is  made  an  offense 

by   statute,    and   a  different   punishment  provided.     The   party 

creating  the  nuisance  may  be  pursued  under  either  the  comiuon 
law  or  statutory  remedy. 

Mr.  Wood,  in  discussing  this  question  in  his  work  on  Nuisances, 
section  12,  says  that  when  a  certain  act  or  thing  is  a  nuisance  at 
common  law,  and  the  statute  law  also  imposes  a  penalty  for  the 
act  unless  the  statute  in  express  terms  takes  away  the  common 
law  remedy,  either  may  be  pursued. 

In  Rennock  v.  Morris,  7  Hill,  575,  it  was  announced  as  the  law 
that  the  giving  of  a  superadded  penalty  for  acts  constituting  a. 
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nuisance  did  not  take  away  the  common-law  riglit  of  the  public 
to  have  the  offender  indicted  and  the  nuisance  removed.  And  to 
this  effect  held  our  own  Court  of  Appeals  in  C.  R.  R.  Co.  v. 
'•Commonwealth,  80  Ky.,  137. 

We,  therefore,  conclude  that  while  it  is  true  that  a  corporation, 
acting  strictly  within  the  scope  of  legislative  power,  can  not  be 
indicted  for  a  public  nuisance,  it  by  no  means  follows,  if  the 
atos  are  in  excess  of  the  power  given,  that  because  they  are  done 
under  such  authority  the  oflfender  can  not  be  punished  therefor 
if  the  acts  create  a  public  nuisance. 

The  appellant  complains  that  the  court  erred  in  overruling  its 
'demurrer  to  the  indictment,  admitted  improper  testimony,  and 
misinstructed  the  jury.  The  evidence  now'pointed  out  as  incom- 
petent was  clearly  so,  but  was  not  objected  to  at  the  time,  and 
the  instructions,  although  erroneous,  were  not  copied  in  the  bill 
of  evidence  or  made  part  of  the  record  by  an  order  of  court, 
hence  we  could  not  reverse  for  either  of  these  errors. 

Til  ere  is  enough  in  the  record,  however,  to  show  that  the  appel- 
lant did  no  have  a  fair  trial.  The  indictment  was  defective  in 
that  more  than  one  offense  was  there  named.  The  defendant 
was  accused  of  maintaining  a  public  nuisance  by  the  unlawful 
obstruction  of  a  pulilic  highway;  of  causing  disorderly  persons 
to  assemble  together;  permitting  gaming  and  allowing  its  pas- 
sengers to  shoot  firearms;  curse,  quarrel  and  do  and  commit 
many  other  disorderly  acts.  Under  section  165  of  the  Criminal 
Code  the  demurrer  to  the  indictment  should  have  been  sustained. 

The  evidence  showed  that  tlie  excursion  train  arrived  at  the 
station  ten  minutes  before  the  time  for  the  arrival  of  the  regular 
passeneer  train,  which  the  conductor  heard  whistle  at  the  next 
station.  If  this  train  had  been  on  time  the  delay  of  the  excursion 
train  would  have  been  only  ten  minutes.  It  was,  however,  owing 
to  an  unavoidable  accident  happening  within  a  short  distance  of 
the  station,  twenty-flve  minutes  late,  aild  hence  the  excurison 
train  was  delayed  thirty-flve  minutes.  During  this  time  it  stood 
across  the  turnpike.  It  could  not  safely  be  uncoupled,  so  the 
officers  of  both  trains  testified,  because  it  would  take  fully  ten 
minutes  to  prepare  the  cars  and  flag  the  approaching  train,  and 
this  was  momentarily  expected. 

While  it  is  true  that  some  of  the  excursionists  left  the  train 
and  were  boisterous,  it  is  preposterous  to  argue  that  the  com- 
pany can  be  held  responsible  for  the  proper  conduct  of  passen- 
gers after  they  leave  its  coaches. 

The  delay  was  necessary.  The  safety  of  the  lives  of  tlie  pas- 
sengers of  both  trains  depended  upon  the  excursion  train  being 
kept  at  the  station  until  the  passenger  train,  which  had  the 
right  of  way,  had  passed.  The  verdict  of  the  jury  fixing  the 
punishment  of  the  accused  at  $8(X)  was  downright  spoliation. 

The  judgment  is,  therefore,  reversed  and  cause  remanded  for 
lurtlier  proceedings  consistent  with  this  opinion. 
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SUPERIOR  COURT  ABSTRACTS. 
STOUT.  &o.  V.  HOPKINS.  &o. 

Filed  Novfimber  14, 1804.     Appeal  from  Woodford  Circuit  Court.     OpIuiOD  of 

the  court  by  Judge  Yost,  afflrmlDg. 

Preference  of  creditors —In  this  action  to  have  certain  payments  made  by- 
AD  insolvent  debtor  to  creditors  declared  to  operate  as  an  assignment  under^ 
tbe  statut-e,  the  circumstances  attending  the  transaction  are  sufficient  to  re- 
pel the  presumption  of  an  intention  to  prefer. 

J.  C.  Bdclcham  and  Rd.  M.  Wallace  for  appellants;  D.  L.  Thornton  and  J. 
M.  Hofce  for  appellees. 

KLEIN  &  CO.  7.  BENSENT  &  SEITZ. 

Filed  November  14,  1804.     Appeal  from  Marion  Circuit  Court.    Opinion  of 

tbe  court  by  Judge  Yost,  reversing. 

Mortgages,  though  unrecorded,  are  valid  against  creditors  with  notice;, 
and  tbe  holder  of  such  a  mortgage,  where  another  creditor  of  the  mortgagor 
has,  subsequent  to  its  execution,  levied  his  fi.fa.  on  the  mortgaged  property » 
may  at  any  time  before  sale  under  the  writ  give  notice  to  the  execution  cred- 
itor of  bis  mortgage,  and,  arresting  the  sale,  enforce  his  lien  in  preference 
to  the  lien  acquired  by  the  levy  of  the  execution. 

Adair  &  Morton  for  appellants;  Allen  &  Hughes  for  api)el]ees. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  SURVANT. 

Filed  November  14,  1804.    Appeal  from  Marion  Circuit  Court.     Opinion   of 
the  court  by  Judge  Yo^t,  reversing. 

1.  Willful  negligence— In  an  action  against  a  railroad  company  to  recover^ 
damages  for  persoual  injuries  not  resulting  in  death  it  was  error  to  instruct 
the  jury  as  to  will  fnll  negligence,  as  the  statute  touching  willful  negligence 
applies  only  where  death  ensues  from  tbe  injuries  sued  for. 

2.  Failure  of  railroad  train  to  signal  at  private  crossing— Railroad  trains., 
are  not  required  to  slow  up  and  signal  at  private  crossings  along  the  road, 
and,  therefore,  the  failure  to  signal   is  negligence  only  where  the  way  is  a 
public  one. 

8.  To  constitute  a  public  crossing  within  the  meaning  of  this  rule  the  road 
must  have  been  established  as  a  public  road  in  the  manner  prescribed  by  the 
statute,  or  must  have  been  dedicated  to  the  public,  and  that  dedication  ac- 
cepted by  tbe  county  court  upon  its  records,  or  by  the  continued  use  and 
recognition  of  the  ground  as  a  public  highway  for  such  a  length  of  time  aa 
will  imply  a  public  highway. 

Under  this  rule  the  court  in  this  case  erred  in  permitting  witnesses  ta 
testify  that  the  road  was  a  public  road. 

4.  Bzoessive  verdict— As  the  only  testimony  as  to  plaintiff's  injuries  is 
that  he  received  a  out  upon  the  head,  that  his  left  leg  was  hurt  and  that  ha 
was  stiff  and  sore  for  two  weeks,  a  verdict  for  12,500  strilces  tbe  court  at  first 
blush  as  beyond  all  question  excessive. 

W.  J.  Lisle,  H.  W.  Bruce  and  Thompson  &  McChord  for  appellant;  W.  E.^ 
&  S.  A.  Russell  for  appellee. 
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SCHNEIDER  v.  ARTSMAN.  &o. 

Filed  November  14,  1894.    Appeal  from   Campbell  Circuit  Court.     Opinion 

of  the  court  by  Judge  Barbour,  reversing. 

Void  judgment— Res  adjudicata— Void  execution— Even  tliongb  an  order 

oonflrming  a  report  of  sale  may  have  been  void  as  to  the  person  reported  as 

purchaser,  yet  as  he  did  not  appeal  from  an  order  overruling  a  motion  made 

by  him  to  set  aside  the  confirmation,  that  or>3er  is  conclusive  and  constitutes 

•a  bar  to  an  action  to  enjoin  the  collection  of  the  purchase  money.     But  as 

no  bond  was  executed  by  the  purchaser,  an  execution  issued  against  him  for 

the  amount  of  his  bid  is  void,  although  issued  pursuant  to  an  order  of  the 

court,  as  an  execution  can  only  be  issued  upon  a  judgment  or  a  bond  placed 
by  the  law  upon  the  footing  of  a  judgment.     And  an  order  of  the  court  over- 
ruling a  motion  to  quash  the  execuiion  added  nothing  to  Its  validity  and  is 
not  a  bar  to  this  action  to  enjoin  its  collection. 
J.  C.  Wright  for  appellant;  L.  J.  Crawford  for  appellees. 

LOUISVILLE  WATER   CO.  v.  YOaNGSTOWN  BRIDGE  CO. 

Filed  November  14,  1894.  Appeal  from  Jefferson  Circuit  Court,  Common 
Pleas  division.  Opinion  of  the  court  by  Judge  Barbour,  reversing. 
Penalty  in  contract—Liquidated  damages— Penalties  are  not  favored,  and 
the  courts  will  not  enforce  the  payment  of  a  sum  agreed  upon  as  liquidated 
damages  when  it  amounts  to  a  penalty  or  forfeiture,  or  exceeds  in  a  ma- 
terial degree  the  injury  sustained  by  the  breach  of  the  contract.  But  when, 
at  the  time  of  making  the  contract,  there  is  no  established  rule  by  which 
damages  for  its  breach  can  be  measured,  it  is  legitimate  for  the  parties  to 
stipulate  for  compensation  to  either  in  case  of  a  breach,  and  the  amount 
fixed  by  them  will  be  treated  as  liquidated  damages  unless  it  be  unreason- 
able. 

Appellant  water  company  having  in  course  of  erection  two  large  buildings 
to  hold  the  boilers,  machinery  and  engines  for  a  new  pumping  station,  en- 
tered into  a  written  contract  with  appellee  for  two  sets  of  steel  and  iron 
trusses  for  the  two  roofs.  By  the  t«rms  of  the  contract  the  work  was  to  be 
finished  on  a  certain  day,  it  being  further  at?reed  that  appellee  was  to  re- 
ceive as  a  bonus  $100  for  each  day  the  work  was  finished  before  the  contract 
time,  and  for  each  day  its  completion  was  delayed  beyond  the  day  named 
$100  was  to  be  deducted  from  the  contract  price  as  liquidated  damages.    The 

work  was  not  completed  until  eicht  days  after  the  agreed  time.  Held— That 
appellant  is  entitled  to  the  liquidated  damages  agreed  upon,  although  no 
damages  are  shown,  the  amount  stipulated  not  being  unreasonable. 

T.  L.  Burnett  and  Lane  &  Burnett  for  appellant;  H.  S.  &  M.  S.  Barker 
for  appellee. 

ALLEN  BRADLEY  CO.  v.  ANDERSON   &  NELSON    DISTILLING  CO. 

Filed  November  21,  1894.    Appeal  from   Jefferson    Circuit   Court,  Chancery 
division.     Opinion  of  the  court  by  Judge  Barbour,  nffirming. 

1.  Arbitration  and  award— Where  an  award  covers  the  construction  of  a 
contract,  and  subsequent  obligations  arising  under  the  same  contract  are 
-sought  to  be  enforced  between  the  same  parties,  they  will  be  bound  by  the 
award  just  as  they  would  be  bound  by  a  judgment  determining  the  same 
thing. 

2.  Same— If  arbitrators  act  upon   matters  not  sul>mitted  to  them   their 

action  may  that  far  be  disregarded  and  the  residue  enforced. 

In  this  case  a  majority  of  the  court  are  of  opinion  that  the  only  matters 
submitted  to  the  arbitrators,  whose  award  is  in  question,  were  those  relating 
to  the  adjustment  of  the  then  "outstanding"  accounts  between  the  parties 
growing  out  of  claims  depending  upon  the  peculiar  facts  and  circumstances 
then   existing  and  which   controlled   the  rights  of  the  parties,  and  that  in 
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attempting  to  ooDstrue  the  cod  tract  out  of  which  those  claims  arose  and  de- 
termining the  future  rights  of  the  parties,  the  arbitrators  exceeded  their  au- 
thority, and  to  that  extent  the  award  is  void. 
Grubbs  &  Morancy  for  appellant;  Humphrey  &  Davie  for  appellee. 

NEWPORT  NEWS  &  MISSISSIPPI  VALLEY  CO.  v.  STEWART'S 

ADM'R. 

SAME  V.  STEWART. 

SAME  V.  SAME. 

SAME  V.  WYATT. 

Filed  November  21,  1894.    Appeal   from   Graves  Court  of   Common   Pleas. 
Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Railroads— Care  required  at  exceptionally  dangerous  crossing— In  these 
actions  against  a  railroad  company  to  recover  damages  for  personal  injuries 
^caused  by  collision  with  a  railroad  train- at  a  public  crossing  near  a  city, 
Which  was  peculiarly  dangerous  by  reason  of  the  steep  approaches  to  the 
track  and  the  obstruction  of  the  view  by  a  cut,  the  court  properly  instructed 
the  jury  that  if  they  believed  from  the  evidence  "that  by  reason  of  the 
proximity  of  the  crossing  to  the  city  of  Mayfleld,  and  the  number  of  the 
traveling  public  crossing  there,  or  by  reason  of  any  obstruction  of  view  of 
the  approach  of  trains,  said  crossing  was  exceptionally  or  peculiarly  danger- 
x)U8,  then  it  was  the  duty  of  the  defendant  to  use  ordinary  care  to  discover 
Buob  dangers,  and  if  necessary,  to  avoid  injury  to  travelers,  to  keep  a  flag- 
man there  to  warn  travelers  of  approaching  trains,  or  to  adopt  and  use  some 
"Other  reasonalily  safe  and  effectual  mode  of  warning  travelers  of  the  approach 
t>f  its  trains." 

2.  Same— Instructions  to  jury— The  court  properly  refused  an  instruction 

relieving  the  defendant  if  it  gave  the  "proper  and  usual  signals."    The  jury 
ought  to  have  been  told  what  was  a  proper  signal. 

Smith,  Robbins  &  ThdVrias  and  P.  H.  Darby  for  appellant;  R.  C.  Hester, 
H.  J.  Moorman  and  W.  H.  Hester  for  appellees. 

COMMONWEALTH  v.  POOL. 

Filed  November  81,  1894.    Appeal  from  Hancock  Circuit  Court.    Opinion  of 

the  court  by  Judge  Yost,  reversing. 

Local  option— Where  the  voters  of  a  civil  district,  by  a  vote  under  the  gen- 
eral looal  option  law,  have  prohibited  the  sale  of  liquors  within  the  district, 
the  voters  of  a  town  forming  a  part  of  the  same  district  can  not,  by  a  sep- 
arate vote  under  the  same  law,  permit  the  sale  of  liquor  within  the  town 

limits.     And  a  license  to  sell  liquor  in  the  town  issued  pursuant  to  such  a 
Tote  affords  ihe  licensee  no  protection. 
W.  J.  Hendrick  for  appellant;  Murray  &  Duncan  for  appellee. 

RICKETTS  V.  HAMILTON,  &c. 

Filed  November  21,  1894.    Appeal  from  Montgomery  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Yost,  reversing. 

1.  Continuance— As  the  affidavit  of  the  attorney  for  plaintiff  showed  that 
lo  the  short  time  intervening  between  the  taking  of  depositions  by  defend- 
ant, upon  whom  rested  the  burden  of  proof,  and  the  calling  of  the  case,  he 
bad  been  called  away  from  home  and  kept  so  busily  engaged  that  he  could 
Hot  prepare  the  plaintiff's  case  for  trial,  the  court  should  have  granted  a 
continuance. 

3.  Conclusiveness  of  judgment— One  who  held  a  mortgage  upon  a  tenant's 
interest  in  a  oorp  was  not  bound  by  the  judgment  rendered  in  a  proceeding 
between  the  tenant  and  his  landlord,  he  not  being  a  party  to  that  action. 
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8.  Mortgages— A  mortgagor  can  not  defeat  the  mortgagee's  Hen  by  a  trans- 
fer of  the  mortgaged  property  or  an  asslgnmetit  of  the  proceeds  of  its  sale. 
O'Rear  &  Bigstaff  for  appellant:  Gomelison  &  MoKee  for  appellees. 

SPRINGFIELD  FIRE  &  MARINE  INS.  CO.  v.  PHILLIPS.  &o. 

Filed  November  21,  18Q4.    Appeal  from  Warren  Circuit  Court.    Opinion  of 
the  court  by  Judge  Barbour,  reversing. 

1.  Fire  insurance— False  answer  written  by  agent  In  appllcation^Wbera 
an  applicant  for  fire  Insurance  discloses  to  the  agent  the  existence  of  a  mort« 
gage  on  the  property,  but  the  agent  filling  up  the  application  writes  the  an> 
swer  "no"  in  response  to  the  question,  "is  the  property  incumbered  by 
mortgage  or  other  liens?"  the  assured  not  knowing  of  the  mistake,  is  not 
bound  by  the  paper,  alrhough  he  signed  it,  and  the  company  can  not  escape 
liability  on  the  ground  that  the  answer  as  written  was  false. 

2.  Failure  to  disclose  existence  of  lien— Materiality  to  risk— Where  there  is 
no  fraud  and  the  assured  answers  incorrectly  that  there  are  no  liens  or  mort> 
gages  the  question  arises  whether  the  lien  was  material  to  the  risk.  And  the 
question  of  materiality,  the  facts  being  admitted,  is  necessarily  a  question 
of  law  and  not  a  question  of  fact  for  the  jury.  And  if  the  lien  upon  the 
land  compared  with  its  value  is  so  small  that  it  can  not  possibly  afiect  the 
Interest  in  the  house  which  is  insured,  the  court  will  then  say  as  matter  of 
law  that  the  lien  was  not  material  to  the  risk. 

In  this  case  the  insured  property,  including  the  house,  was  not  worth,  at 
the  highest  estimate,  more  than  $5,i?50.  The  land,  at  the  highest  valuation » 
was  worth  not  more  than  $3,750.  The  mortgage  was  over  $2,500,  and  was 
bearing  interest.  The  insurance  on  the  house  was  for  Si. 200  for  a  term  of 
five  years.  Held— That  the  court  can  not  say  as  matter  of  law  that  the  lien 
was  not  material  to  the  risk,  and  the  question  beiug  one  of  law.  the  court 
erred  in  instructing  the  jury  that  though  they  should  believe  the  plaintiff 
did  not  disclose  the  mortgage,  still  they  should  And  for  plaintiffs  unless 
theif  believe  that  defendant  would  not  have  issued  the  policy  if  It  had  known 
of  the  existence  of  the  mortgage. 

8.  The  testimony  of  the  agent  that  he  would  have  still  insured  the  prop- 
erty  if  he  bad  been  informed  of  the  mortgage  was  incompetent,  as  the  oom- 
pany  was  not  bound  by  the  agent's  opinion  as  to  what  he  might  have  done 
under  different  circumstances. 

4.  Insurance  void  as  to  one  thing  insured  void  as  to  all— While  the  policy 
insures  the  house  for  one  sum  and  the  furniture  for  another  sum.  still  the 
insurance  was  procured  by  one  contract,  and  any  mistatement  or  conceal- 
ment as  to  any  material  fact  which  would  invalidate  the  insurance  us  to  one 
of  the  subjects  will  vitiate  it  as  to  the  other. 

6.  Effect  of  levy  of  execution  and  of  suit  to  enforce  mortgage  lien— A  pro- 
vision in  the  policy  that  it  shall  be  void  "if  an  execution  be  levied  on  the 
property  insui'ed,  or  forclosure  of  mortgage  be  begun,"  must  be  treated  as 
oontracting  against  any  change  in  the  title  or  possession  of  the  property,  as 
is  shown  by  the  additional  words,  "or  if  any  change  takes  place  in  the  title 
or  possession  of  the  property,  whether  by  sale,  transfer  or  conveyance,  legal 
process  or  judicial  decree."  Therefore,  the  policy  was  not  rendered  void  by 
the  levy  of  an  execution  upon  the  property  or  by  judgment  for  the  sale  of 
the  property  in  a  suit  to  enforce  the  mortgage  lien,  there  being  no  change  of 
possession.     Nor  did  a  sale  of  the  property  under  the  judgment  invalidate 

the  policy,  the  sale  proving  abortive  by  the  failure  of  the  purchaser  to  exe- 
cute bond,  and  another  sale  being  ordered. 

Dulaney  &  Mitchell  for  appellant;  Wright  &  McElroy,  T.  W.  Thomas  and 
Edward  W.  Hines  for  appellees. 
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Smith,  c\:c.  v.  Sxowj>en,  &c. 
{Filed  September  %,  im4.) 

1.  Setfing  ashie  conreyanee  on  fjrouml  of  fraud — Burden  of  proof — In  thi^ 
case  two  old  people,  hunband  and  wife,  who  were  ignorant,  illiterate  and  en- 
feebled by  old  age  and  disease,  and  who  were  dependent  to  a  great  extent 
npon  two  of  their  sons  for  the  management  of  their  affairs,  conveyed  to  these 
two  sons  all  the  lands  belonging  to  the  mother.  The  mother  dying  in  a  short 
time,  the  father,  a  third  son  and  a  married  daughter  instituted  an  action  to 
set  aside  the  conveyance  by  reason  of  the  imbecility  and  incompetency  of 
the  grantors,  and  the  fraud,  deception  and  controlling  influence  of  the  two 
grantees.  Held — That  the  burden  is  on  the  grantees  to  show  that  the  trans- 
action was  freely  and  voluntarily  entered  into  and  devoid  of  inequitable  in- 
cidents. The  false  recital  in  the  deeds  of  a  pecuniary  consideration  is  the 
highest  evidence  of  a  fraudulent  intent  on  the  part  of  the  grantees,  and 
readily  opens  the  way  for  equitable  interposition. 

2.  The  grantees  ran  Jind  no  relief  in  nssumin*/  the  position,  after  the  at- 
tack on  the  deeds  was  made,  that  the  real  consideration  was  love  and  aflfec- 
tion  and  an  agreement  to  care  for  the  grantors  during  the  remainder  of  their 
lives.  The  intent  in  the  procurement  of  writings  must  be  gathered  from  the 
recitals  of  the  writings  themselves. 

8.  Incompetency  of  fpanfor— The  vacillating  conduct  of  the  surviving 
grantor,  the  father,  in  having  the  action  dismissed  so  far  as  he  was  con- 
cerned, and  afterwards  moving  to  set  aside  that  motion,  and  upon  appeal 
having  the  appeal  dismis-sed  as  to  him,  is  evidence  of  his  want  of  mind  and 
capacity. 

Eiddell  &  Riddell  and  Hugh  Rodman  for  appellants. 

H.  L.  Wheeler  and  J.  B.  .White  for  appellees. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Ilazelrigg. 

In  November,  1889,  Lucy  Snowden  was  the  owner  of  certain  tracts 
of  land  In  Lee  county,  Ky.,  of  the  value  of  some  $6,000  or  $7,000. 
Her  husband  James  had  recently  sold  some  $3,000  worth  of  realty,  a 


354  SMITH,    &C.    Vv    SNOWDEN,    &C. 

portion  of  the  proceeds  of  which  sale  he  still  had,  together  with 
some  stock  and  other  personalty. 

These  old  people,  the  husband 'beinj?  some  seventy-odd  years  of 
age  and  the  wife  a  few  years  you nprer,  were  living  on  the  wife's  land. 
They  were  illiterate,  ignorant,  enfeebled  by  old  age  and  disease,  and 
greatly  dependent  in  the  management  of  their  affairs  on  their  sons, 
Arch  and  David  P.,  who  lived  with  and  cared  for  them.  Besides  these 
two  sons  there  wasanotj  er,  Asa,  wh(xse  mental  condition  was  below 
the  avtirajre.  There  was  only  one  other  child,  a  marrie<l  dausrhter, 
Margaret  Smith,  who  had  been  a  cripple  since  her  girlhood,  and  who 
lived  with  her  husband  and  seven  children  at  some  distance  from 
her  father  and  mother. 

A  few  days  before  the  date  named  above  the  sons.  Arch  and 
David,  procured  a  surveyor  and  had  the  lands  of  the  mother  run 
out  and  deeds  prepared,  conveying  the  whole  of  them  to  themselves. 
Arch  getting  about  two-thirds  and  David  the  balance. 

Their  mother  may  have  had  some  knowledge  of  this  proceeding, 
but  the  father,  who  at  least  had  a  life  estate  in  the  land,  had  no  no- 
tice whatever  of  what  was  being  done.  Mrs.  Smith  and  her  husband 
were  kept  in  ignorance  of  it.  The  old  people,  however,  unhesitat- 
ingly, and  apparently  voluntarily,  signed  and  acknowledged  the 
deeds,  the  recited  consideration  in  one  of  them  being  $500,  another 
$300,  and  a  third  SoOO— all  cash  in  hand  paid,  the  receipt  of  which 
was  Hcknowledged.  The  old  lady,  then  aifectei  with  heart  disease, 
died  in  a  few  months  thereafter. 

This  action  was  then  instituted  by  the  old  man,  James  Snowden, 
Asa  and  the  daughter,'  Margaret,  and  her  husband  to  set  aside  the 
deeds,  by  reason  of  the  imbecility  and  incompetency  of  the  grant- 
ors, and  the  fraud,  deception  and  controlling  influence  of  the  two 
grantees.  After  the  case  was  prepared  an  order  was  entered  dismiss- 
ing the  action  so  far  as  James  Snowden  was  concerned.  This  was 
on  July  18,  1890. 

On  July  10,  1892,  James  Snowden  offered  to  file  hisafttdavit,  and 
moved  to  set  aside  the  order  of  dismissal.  He  tendered  an  amended 
petition,  which  appears  to  have  been  sworn  to  on  July  13,  1892,  in 
which  he  atrain  seeks  to  be  maiie  a  party  plaintiff,  and  claims  the 
relief  he  had  orisrinally  claimed.  His  affidavit  was  to  the  effect  that 
he  had  been  persuaded  by  his  son  Arch  to  withdraw  from  the  suit. 
The  uniHiuiinent  was  rejected  and,  the  case  being  submitted,  the 
court  dismissed  the  petition. 

The  airieiided  petition  wj\s  made  a  part  of  the  record,  and  James 
Snowden,  to;rether  with  the  Smiths  and  Asa  Snowden,  have  ap- 
pealed to  this  court.  In  this  connection  we  notice  the  verified  plea 
of  James  Snowden,  filed  October  28,  1893,  directing  the  appeal  to  be 
dismii^sed  so  far  as  he  is  concerned,  and  this  order  has  been  made. 

Whether  if  living  the  old  lady  would  have  followed  her  husband 
in  his  rapidly  changing  and  contradicting  positions  in  this  action  we 
have  no  means  of  knowing.  We  do  not  know  that  after  making  the 
conveyances  she  denied  having  done  so,  and  represented  herself  as 
in  a  position  to  still  distribute  her  estate  equally  among  all  of  her 
children.  She  appeared  willing  enough  to  shift  her  position  accord- 
ing to  the  company  she  was  in. 

In  the  consideration  of  this  case  the  leaVned  chancellor  was  doubt- 
less guideJ  by  the  general  rule  that  the  plaintifl'  who  seeks  to  set 
aside  a  deed  of  the  character  here  involved  must  take  the  burden, 
and  make  out  affirmatively  a  case  of  fraud  or  the  existence  of  undue 
jnfiuence. 

As  we  have  seen,  so  far  as  the  proof  of  anj'  witness  goes,  there  is 
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fiothintrto  show  otherwise  than  that  the  deeds  were  executed  and 
ac^cnowled^ed  freely  and  voluntarily.  The  conduct  of  the  officer 
reading  them  and  taking  the  acknowlediafment  is  such  as  is  usual, 
and  is  entirely  free  from  suspicion;  nor  does  any  witness  testify  to 
unsoundness  of  mind  on  the  part  of  the  grantors,  or  to  the  active 
operation  of  any  hurtful  or  undue  influence.  But  does  this  case  fall 
within  the  class  of  cases  in  which  the  burden  is  on  the  .plaintiffs?  It 
is  not  the  case  of  a  gift  from  parent  to  child.  No  such  consideration 
as  love  and  aflection  is  hinted  at.  On  the  contrary,  the  recited  con- 
sideration is  a  pecuniary  one  solely,  and  the  falsehood,  for  such  we 
find  it  to  be,  is  pushed  to  the  extent  of  an  assertion  that  the  sum 
named  is  "cash  paid  in  hand,"  etc.,  when  the  proof  discloses  that 
not  a  dollar  was  paid  or  promised,  nor  is  this  the  case  of  the  executor 
of  a  will  requirintr  the  exercise  of  no  contractual  capacity. 

It  seems  to  us  that  the  relation  of  the  parties  is  such,  and  the  false 
Tecitations  of  the  deeds  emphasize  this  opinion,  as  to  throw  on  the 
parties  seeking:  to  uphold  the  transaction  the  burden  of  showing 
the  absence  of  all  inequitable  features,  as  well  as  that  the  parties 
acted  voluntarilJ^  deliberately  and  with  full  knowledge  of  the  nature 
and  effects  of  their  acts.  Mr.  Pomeroy  and  Mr.  Htory  so  stale  the 
rule. 

The  former  says  of  such  transactions:  '*When  the  accompanying 
incidents  are  inequitable  and  show  bad  faith,  such  as  concealments, 
-misrepresentations,  undue  advantage,  oppressionon  the  part  of  the 
one  wh(»  obtains  the  benfits,  or  ignorance,  weakness  of  mind,  sick- 
ness, old  age,  incapacity,  pecuniary  necessities,  and  the  like,  on  the 
part  of  the  other,  these  circumstances,  combined  with  inadequacy 
of  price,  may  easily  induce  a  court  to  grant  relief,  defensive  or  af- 
flrnnative." 

In  the  case  under  consideration  the  grantors  were  old,  ignorant 
and  enfeebled  by  disease;  the  grantees  were  vigorous,  aggressive  and 
already  in  charge  of  the  persDus  and  the  property  of  the  grantors. 
We  may  say  in  general  that  when  such  a  relation  exists  the  person 
obtaining  the  benefit  must  show  by  the  clearest  evidence  that  the 
transaction  was  freely  and  voluntarily  entered  into,  and  devoid  of 
inequitable  incidents. 

A  most  important  feature  in  this  case  is  the  false  recital  of  the  con- 
sideration. These  old  people  were  themselves  as  clay  in  the  hands 
of  the  potter;  as  to  them  the  question  of  consideration  was  immate- 
rial; but  it  appeared  important  to  the  grantees  to  show  to  those 
equally  and  naturally  interested  in  the  partition  about  to  be  made 
of  the  estate  that  a  bona  fide  sale  had  been  consummated  for  a  val- 
uable consideration.  The  recital  of  the  false  consideration  carries 
with  it  the  thought  and  purpose  of  a  designing  and  intentional  con- 
cealment of  the  truth;  and  this  falsehood  and  concealment  are  the 
highest  evidences  of  the  fraudulent  intent  with  which  the  writings 
were  pnxfured,  not  necessarily  of  actual  but  of  constructive  fraud, 
assumed  in  view  of  the  relation  of  the  superior  contracting  with  the 
inferior,  the  independent  with  the  dependent,  the  strong  with  the 
weak. 

The  grantees,  it  seems  to  us,  can  find  no  relief  in  assuming  the 
position,  after  the  attack  on  the  deeds  was  made,  that  the  real  con- 
sideration was  love  and  affection,  and  an  agreement  to  care  for  the 
Ifrantors  during  the  remainder  of  their  lives.  The  intent  in  the  pro- 
curement of  the  writings  must  be  gathered  from  the  recitals  of  the 
writings  themselves,  and  the  beneficiary  will  not  be  relieved  of  the 
necessary  inference  of  intentional  deceit  on  his  part  by  asserting  a, 
consideration  inconsistent  with  the  one  named  in  the  writing. 


356  BROOKS   V.    COMMONWEALTH. 

4 

We  may  say,  generally,  that  when  the  parties  to  a  deed  sustain- 
fiduciary  and  confidential  relations  toward  each  other,  or  when  one 
of  the  parties  is  subject  to  the  irjfluence  of  the  other,  the  writing 
should  contain  a  fair  and  truthful  statement  of  the  transaclion. 
(Notes  to  section  928,  Pomeroy's  Equiiy.) 

The  learned  author  last  reierred  to  says  in  such  connection:  **If 
the  statement  of  the  consideration  is  untrue  the  instrument  can  not 
be  upheld.  The  parry  seeking?  to  uphold  it  can  not  prove,  in  order 
to  sustain  it,  that  the  actual  consideration  was  partly  that  repre- 
sented in  the  deed  and  partly  something  else,  since  tliis  would  be 
inconsistent  with  the  consideration  stated  in  the  face  of  the  instru- 
ment." 

And  authorities  are  cited  to  the  effect  that  **if  a  pecuniary  consid- 
eration is  stated  in  the  deed  and  is  impeached  the  party  can  not 
show  and  relv  on  the  consideration  of  blood  or  love  and  aflection 
(Clarkson  v.  Hanway,  2  P.  Wins.,  203;  Willan  v.  Willan,  2  Dow., 
274),  thouj^h  **if  the  recitals  stale  a  pecuniary  consideration,  and  the 
operative  part  mentions  love  and  affection  as  being  in  part  the  con- 
sideration of  the  deed,  this  discrepancy  is  not  sufficient  to  raise  a 
presumption  of  fraud."   (Filmer  v.  Gott,  4  Bro.  P.  C,  230.) 

Without  fully  approving  the  doctrine  quoted  to  the  extent  an- 
nounced by  these  authorities, we  may  safely  say  that  the  existence  of 
misrepresentation,  concealment  and  falsehood  is  material  and  im- 
portant particulars  in  writinjrs  betweens  parties  occupying  these  deli- 
cate relationships  towards  each  other  a  fiords  the  strongest  evidence 
of  fraudulent  intent  on  the  part  of  the  superior  contractor,  and  read- 
ily opens  the  way  for  e(|uitable  interposition. 

The  vacillating  conduct  of  the  former  complainant,  James  Snow- 
den,  does  not  merit,  as  it  wo'^ld  under  ordinary  circumsances,  a 
refusal  to  hear  his  pleas,  but  is  of  itself  evidence  of  want  of  mind 
and  capacity. 

In  order  that  the  deeds  may  be  set  aside,  so  far  as  they  may  afTeel 
the  present  appellants,  Asa  Snowden  and  the  Smiths,  the  judgment 
below  is  reversed  for  proceedings  consistent  herewith. 


Brooks  v.  Commonwealth. 

{Filtd  Nov,  lo,  1894— AW  to  be  reported,) 

Instructions — ^Iii  view  of  the  fact  that  the  proof  on  the  trial  of  this  case  e»- 
tablitthcd  that  the  accused  was  guilty  of  a  most  foul  murder,  and  of  the  fur- 
ther fact  that  the  question  here  is  not  one  of  accurate  pleadihg.  the 
defendant  was  not  prejudiced  in  hit?  substantial  rights  by  the  omission  from 
the  instructions  of  the  word  "feloniously,"  and  by  the  use  only  of  the  words 
••willfully  and  with  malice  aforethought." 

A.  K.  Bradley,  E.  D.  Morrow  and  Waddill  &  J^unn  for  appellant. 

Wm.  J.  Hendrick  and  C.  J.  Waddill  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

In  Kaelin  v.  Commonwealth,  84  Ky.,  354,  the  technical  requisites 
of  an  indictment  for  a  common  law  felony  were  under  consideration ^ 
and  it  was  held  that  in  an  indictment  for  murder  the  use  of  the  word 


BB00K8  V.    COMMONWEALTH.  357 

^* feloniously"  was  indispensable.    It  was  said,    however,  to  be  a 
technical  term  or  term  of  art. 

In  the  case  at  hand,  while  the  indictment  charges  that  the  accused 
did  willfully,  feloniously  and  with  maliceaforethoujfht,  kill,  slay  and 
murder  the  deceased,  Briant,  the  court  omitted  the  word  **felo- 
niously,"  when  it  came  to  give  the  instructions,  and  used  only  the 
words'"willfully  and  with  malice  aforethought."  It  U^  therefore, 
contended  for  the  appellant,  on  thestrenprth  of  the  Kaelin  case,  that 
the  omission  was  erroneous  and  prejudicial  to  the  accused.  Logi- 
cally this  criticism  of  the  instruction  may  be  just,  for  if  an  alleged 
homicide  can  not  be  denominated  a  murder  unless  the  act  of  killing 
has  been  done  feloniously,  the  jury  should  not  be  left  to  so  find  un- 
less they  believe  the  killing  was  feloniously  done. 

Nevertheless,  as  the  question  here  is  not  one  of  accurate  pleading, 
and  the  court  is  not  called  on,  as  in  the  Kaelin  case,  to  lay  down  **ihe 
true  lest  of  a  good  indictment  for  a  felony,"  the  question  remains, 
has  there  been,  through  the  omission  of  this  **term  of  art"  and  tech- 
nical word  from  the  instruction,  an  error  of  law,  on  account  of 
which,  **upon  a  consideration  of  the  whole  case,  the  court  is  satisfied 
that  the  substantial  rights  of  the  defendant  have  been  prejudiced 
thereby?" 

The  recognized  rule  is  said  to  be  that  '*every  improper  instruction 
.should  betaken  as  prima  facie  prejudicial  to  the  accused,  sul>ject,  of 
course,  to  be  shown  otherwise  by  the  evidence  in  the  case."  The 
rule  is  not  applicable  to  merely  technical  defects,  arising  out  of  the 
omission  to  use  strictly  accurate  terms  of  art.  (Barnett  v.  Common- 
wealth, 84  Ky.,  449.) 

It  is  true  we  may  not  speculate  as  to  the  effect  of  a  defective  in- 
struction on  the  minds  of  the  jur^';  but  yet,  before  we  are  authorized 
to  reverse,  we  are  enjoined  by  the  law  to  be  satisfied  that  the  sub- 
stantial rights  of  the  accused  have  been  prejudiced.  (Secfioji  340, 
Criminal  Code;  also  section  353  of  same,  where  alike  injunction  is 
repeated.) 

It  does  not  follow,  necessarily,  from  the  omission  of  this  word  in 
the  instruction  complained  of,  that  the  error  was  prejudicial  to  the 
accused.  If  he  killed  the  deceased  in  the  manner  shown  by  the 
State,  it  was  a  most  foul  murder.  The  proof  established  thalt  the 
accused  was  stationed  within  the  door  of  his  house,  with  the  muzzle 
only  of  his  gun  protruding,  awaiting  the  expected  coming  of  the 
deceased  and  his  father;  that  when  they,  unsuspicious  of  dangf^r  and 
heavily  encumbere<l  with  a  load  of  timber  on  their  shoulders,  came 
near,  lie  shot  first  at  the  father  and  then  at  the  son,  killing  the  latter 
almost  instantly. 

The  accused  testified  to  a  state  of  case  tending  to  show  that  he 
acted  in  self-defense.  The  issue  was  fairly  put,  and  the  conclusion 
of  the  jury  rested  solely  on  their  acceptance  or  rejection  on  the  plea 
of  self-defense  interposed  by  the  defendant.  They. rejected  his  story. 
Certainly,  in  a  case  like  this,  to  upturn  the  finding  because  of  the 
failure  of  the  court  to  define  accurately  the  crime  of  murder  or  des- 
ignate the  character  of  the  act  of  killing  by  the  most  accurate  no- 
menciature  possible,  would  be  highly  technical. 

A  hoiuicide  can  not  legally  be  willed  a  murder  unless  the  act  of  kill- 
ing be  done  feloniously  and  with  malice  aforethought;  but  if  an  as- 
sassin from  ambush  shoots  his  victim  for  purposes  of  robbery,  it 
would  be  the  height  of  legal  folly  to  say  that  the  substantial  rights  of 
the  murderer  are  prejudiced  by  a  defective  definition  of  the  words 
^*maliee  aforethought"  or  the  mere  omission  from  an  instruction  to 
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the  jury  of  the  "words  of  art"  technically  required  in  law  to  desig- 
nate a  murder. 

We  are  not  satisfied  that  the  substantial  rigfhts  of  the  appellant 
were  prejudiced  by  the  use  only  of  the  words  ** willfully  and  with 
malice  aforelhouGTht,"  as  descriptive  of  the  act  of  killing?.  On  the 
contrary  we  are  convinced,  from  a  careful  examination  of  the  rec- 
ord, that  he  has  had  a  fair  and  impartial  trial.  There  was  no  error 
committed  in  overruling  the  motion  for  a  continuance  or  in  admit- 
ting or  rejecting  testimony. 

Judgment  atiirmed. 


Amos  v.  Commonw^ealth. 

{Filed  Nov.  15,  1894— iVb<  to  be  reported.) 

1.  Instruction  in  case  of  self -defense — In  a  case  in  which  the  accased  liad,  in 
a  quarrel  with  another  person,  shot  and  wounded  him,  and  on  the  trial  had 
pleaded  self-defense,  the  question  is  not  whether  the  means  used  by  the  de- 
fendant to  protect  himself  from  impending  danger  were,  in  the  opinion  of 
the  jury,  necessary,  but  whether  they  appeared  at  the  time  to  the  defendant 
himself  to  be  necessary  for  that  purpose.  The  instruction  given  did  not 
make  this  distinction  clear,  and  the  defendant's  cause  being  probably  preju- 
diced thereby,  the  judgment  of  conviction  is  reversed. 

2.  Rejection  of  evidence— The  defendant  having  been  permitted  to  prove  that 
the  general  reputation  of  the  wounded  man  "for  peace  or  the  contrary  was 
bad,"  and  hIso  that  he  was  **a  violent,  quarrelsome  man,*'  defendant  was  not 
prejudiced  by  the  court  sustaining  the  objection  to  the  interrogatory  whether 
he  was  a  '^determined,  dangerous  man,**  as  the  jnry  could  not  have  had  a 
reasonable  doubt  as  to  that  fact  in  view  of  what  had  already  been  permitted 
to  be  proved  in  respect  to  his  reputation  and  his  conduct  to  the  accused  on 
that  occasion. 

J.  P.  Norvell  for  appellant. 
\V.  J.  Hendriclv  for  appellee. 
Appeal  from  Nicholas  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

The  offense  of  which  appellant  has  been  convicted  and  sentenced* 
to  confinement  in  the  penitentiary  two  years  is  maliciously  shooting 
and  wnundiniT  one  John  Paricer. 

It  appears  from  the  evidence  that  Parker  came  to  an  open  lot 
where  nppellrtnt  and  others  were,  and  seeing  in  possession  of  one 
Elijah  Banta  a  bottle  of  whisky,  asked  for  a  drink  from  it;  but  be- 
ing told  appellant  had  an  interest  in  it,  he  got  his  permission  and- 
took  the  drink,  throwing  upon  the  ground  in  front  of  him  twa 
nickles. 

Subsequently  Parker  demanded  the  return  of  the  nickels,  but  ap- 
pellant, having  put  them  in  his  pocket,  refused  his  request.  There- 
upon Parker  took  hold  of  appellant^s  coat  collar,  drawing  and 
opening  a  knife,  with  the  handle  of  which  he  struck;  but  appellant 
got  loose  and  ran  through  the  fence  into  another  lot,  and  in  attempt- 
mg  to  jump  across  a  branch  fell  hack  into  the  water,  and  then  Pat^ 
ker,  who  had  closely  pursued,  having  the  knife  opened,  got  upon 
him;  but  as  appellant  beseeched  him  not  to  cut  him,  and  agreed  to- 
give  up  the  nickels,  which  was  done,  he  got  off  him  without  asin^ 
the  knife. 
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They  then  started  back  towards  the  lot,  Parker  bein^  in  front,  and 
when  near  to  the  division  fence  appellant  drew  a  pistol,  previously 
concealed,  and  shot  him  in  the  back.  Though  it  is  proper  to  observe 
that  after  leaving:  the  branch,  and  before  being:  shot,  Parker  told  ap- 
pKellant  he  could  get  his  shotgun  and  his  friends,  which,  under  the 
circumstances,  must  be  regarded  as  a  challenge  to  continue  the  diffi- 
culty,  or  at  least  as  a  taunt. 

The  court,  on  trial  of  the  case,  permitted  appellant  to  prove  that 
the  general  reputation  of  Parker  *'for  peace,  or  the  contrary,  was 
bad;"  also  that  he  was  '*a  violent,  quarrelsome  man;"  but  sustained- 
objection  to  the  interrogHtory  whether  he  was  "a  determined,  dan- 
gerous man,"  which  it  was  avowed  the  witness,  if  permitted,  would 
have  answered  in  the  affirmative;  and  that  action  of  the  court  ii* 
made  one  ground  for  reversal. 

It  seems  to  us  the  jury,  in  view  of  what  was  permitted  to  be 
proven  in  respect  to  the  general  reputation  of  Parker  and  of  his  con- 
duct to  appellant  on  that  occasion,  could  not  have  had  a  reasonable 
doubt  of  his  being  "a  determined,  dangerous  man;"  and,  conse- 
quently, appellant  was  not  prejudiced  by  the  court  sustaining  objec- 
tion to  interrogatory  referred  to  in  the  form  it  was  put  to  the  witness, 
even  if  the  court  did  err  in  that  re?<i  ect. 

Instruction  4  is  as  follows:  *'If  the  jury  believe  from  the  evidence 
that  at  the  time  the  defendant,  Horace  Amos,  shot  and  wounded 
John  Parker,  that  he  (defendant)  in  good  faith  believed,  and  had 
reasonable  ground  to  believe,  that  he  was  then  and  there  in  danger 
of  suffering  loss  of  life  or  of  trreat  boilily  harm  at  the  hands  of  said 
Parker,  then  he  (defendant)  had  the  right  to  use  such  means  as 
were  necessary,  or  apparently  necessary,  to  protect  himself  from  such 
impending  danger,  and  if  in  so  doinjr  he  shot  and  wounded  Parker, 
he  is  excusable,  and  should  be  acquitted." 

The  question  in  this  and  similar  cases  is  not  whether  the  means- 
used  by  a  defendant  to  protect  himself  from  impending  danger  were, 
in  opinion  of  the  jury,  necessary,  but  whether  they  appeared  at  the 
time  to  the  defendant  himself  to  be  necessary  for  that  purpose,  and 
the  instruction  on  that  subject  should  be  so  clear  and  explicit  there 
can  be  no  doubt  in  the  n)inds  of  the  jury. 

The  above-quoted  instruction  is  not,  in  our  opinion,  so  written  as 
to  make  such  distinction  clear,  and  the  jury  mi(;ht,  and  probably 
did,  interpret  it  to  authorize  and  require  them  to  then  determine 
whether  the  means  use<l  by  defendant  were  actually  necessary  to 
protect  himself.  A  proper  understanding  by  the  jury  of  the  true 
import  and  meaning  of  such  instruction  is  especially  important  in 
this  case,  for  appellant,  at  that  time  only  twenty  years  of  age,  was 
evidently  no  match  of  Parker  in  either  physical  strength  or  courage, 
and  was  afraid  of  him. 

Judgment  reversed  for  a  new  trial  and  proceedings  consistent 
with  this  opinion. 


Mallicoat  v.  Commonwealth. 

C Filed  Nov,  22,  I8i)4— .Yo/!  to  be  reported,) 

Self-defense— Instructions — The  accubed,  in  protecting  h  womnn  from  the 
assault  of  a  dangerous  and  violent  man,  killed  the  deceased,  as  he  allegeti!,  in 
self-defenne.  The  court  having  properly  instructed  the  jury  on  the  law  of 
j*elf -defense,  it  was  error  to  add  to  the  instruction  "that  if  the  jury  believed 
that  the  defendant  had  other  safe,  apparent  and  available  means  of  pre- 
venting the  danger,  he  is  not  excusable." 
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Crawford  &  Mason  for  appellant. 
\Vm.  J.  Hendrick  for  appellee. 
Appeal  from  Whitley  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

It  is  not  necessary  to  discuss  the  facts  of  this  case  farther  than  to 
say  that  the  accused,  when  endeavoring  to  protect  a  woman,  how- 
ever lewd  and  unchaste  she  may  have  been,  from  the  indecent 
and  degrading  assault  made  upon  her  by  the  deceased,  shot  and 
killed  the  deceased,  as  he  alleges,  and  with  proof  conducing  to  show 
that  fact,  in  self-defense. 

The  court  properly  instructed  the  jury  as  to  the  law  of  self-defense, 
but  added  to  that  instruction  **that  if  they  (the  jury)  believed  the 
defendant  had  other  safe,  apparent  and  available  means  of  prevent- 
ing the  danger,  he  is  not  excusable."  Tiiis  addenda  to  the  instruc- 
tion should  not  have  been  made.  The  accused  was  beinK  attacked 
by  a  dangerous  and  violent  man;  was  protecting  the  woman  from  an 
assault  the  deceased  was  making  upon  htT,  and,  under  the  circum- 
stances, the  doctrine  of  s*'lf-defense  was  properly  placed  before  the 
jury,  without  the  language  used  at  the  close  of  the  instruction,  that 
was  certainly  prejudicial  to  his  substantial  rights. 

Reversed  and  remanded  for  a  new  trial. 


Commonwealth  v.  Fowler. 

{FUed  uXov.  22,  1894.) 

Drvfffjists'  liquor  licrvse — Const  Hut  ioiiaUtu  of  law  requiring  same'— Thai  sta- 
tion of  the  law  which  provides  that  drugj^ists.  desiring  to  ^ell  spirituous  and 
vinous  liquors  for  medicinal  purposes  only.  sh«ll  procure  a  license  and  pay 
a  tax  thereon  of  $50,  and  shall  sell  only  on  the  orescription  of  a  regolar 
practicing  physician,  being  an  exercise  of  the  police  power  of  the  State,  is 
held  to  be  constitutional. 

W.  J.  Hendrick  for  appellant. 
Knott  <fc  Edelen  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hi^zeirigg. 

The  appellee,  Fowler,  was  indicted  for  selling  whisky  without 
license,  and  found  not  guilty  by  the  court  upon  the  followi*^ng  agreed 
statement  of  facts:  The  defendant,  a  legally  registered  pharmacist, 
regularly  entjaged  in  busine^^s  as  a  retail  and  prescription  druggist 
in  good  faith  in  Louisville,  Ky.,  sold  as  a  medicine  at  his  drug  store 
one  pint  of  whisky  to  11.  H.  Thompson,  at  the  time  and  in  the  man- 
ner charged  in  the  indictment;  that  the  whisky  was  bought  in  good 


faith  to  be  used  as  a  medicine;  that  the  defendant  had  not  procured 
any  license  to  sell  liquors  in  any  quantity,  except  as  required  by  the 


whisky  and  the  various   kinds  of  wines,  are  useful  and  necessary 
medicines  in  the  treatment  of  disease,  and   described  and  recom- 


COMMONWEALTH   V.    FOWLER.  361 

Yuended  as  such  by  all  standard  authorities  on  pharmacology  and 
the  nnateria  niedica,  and  kept,  sold  and  dispensed  by  druggists  every- 
where as  officinal  medicines. 

The  provisions  of  the  law  allegfed  to  have  been  violated  are  as 
follows:  ''Before  engaging  in  any  occupation  or  selling  any  article 
named  in  this  and  section  4225  (relating  to  peddlers)  the  person  de- 
siring to  do  so  shall  procure  license  and  pay  the  tax  thereon  as  fol- 
lows." *  *  *  To  persons  who  are  druggists  in  good 
faith,  to  retail  spirituous  and  vinous  liquors  at  the  drug  store,  in 
quantities  not  less  than  a  quart,  the  liquor  not  to  he  drunk  on  the 
premises  or  adjacent  thereto,  and  to  sell  in  quantities  less  than  a 
quart,  for  medicinal  purposes  only,  on  the  prescription  of  a  regular 
practi<'ing  physician,  $50."  (Kentucky  IScatutes,  section  4224.) 

So  much  of  the  Constitution  as  is  supposed  to  afllect  the  question 
consists  of  a  portion  of  section  ISl,  and  reads  as  follows:  **The  Gen- 
eral Assembly  may,  by  general  laws  only,  provide  for  the  payment 
of  license  fees  on  franchises,  stock  for  breeding  purposes,  the  various 
trades,  occupations  and  professions  or  a  special  or  excise  tax." 

The  learned  judire  below,  in  determining  the  question,  said:  **It 
is  evident  that  under  the  constitutional  provision  aforesaid  the  Leg- 
islature would  have  the  power  to  provide  a  license  fee  upon  drug- 
gists as  a  profession,  or  a  special  tax  upon  them  as  a  class,  or  an 
excise  tax  upon  their  sales  of  commodity,  but  if  we  follc>vv  the  in- 
terjiretation  given  to  a  certain  provision  of  the  old  Constitution, 
then  it  is  clear  that  the  Legislature  would  not  have  the  power  to 
select  one  special  commodity  sold  by  a  druggist  and  leirislate  in 
regard  thereto  by  imposin  *  conditions  upon  a  sale  of  that  com- 
modity, when  made  by  a  druggist,  different  from  what  it  imposed 
upon  any  one  else  who  ^elU  the  same  commodity.  In  other  words, 
section  181  detines  and  limits  the  power  of  the  (leneral  As^^embly, 
and  by  mentioning  wMiat  powers  it  may  exercise  in  regard  to  license 
fees,  special  and  excise  tax,  it  inhibits  and  excludes  the  exercise  of 
lill  other  powers." 

And  the  conclusion  was  reached  that  as  the  General  Assembly,  in 
the  statute  in  qut^stiim,  had  not  followed  either  c»f  the  methods  pre- 
scribed in  section  181  of  the  (Constitution— in  other  words,  had  not 
taxe<l  the  occupation  of  the  druggists  or  imposed  on  them  a  special 
or  excise  tax — the  statute  was,  therefore,  unconstitutional. 

It  must  be  admitted  that  if  this  statute  is  to  be  rey:arded  as  a  rev- 
enue statute,  and  as  an  efT(»rt  to  single  out  for  the  purposes  of  taxa- 
tion proper  and  particular  commodity  in  the  line  of  articles  which 
the  druggist  may  handle  as  such  in  the  prosecution  of  his  calling, 
or  encumbe*"  with  a  spet'itic  tax  any  p;irt  or  parcel,  so  to  speak,  of 
the  druggist's  trade,  properly  eml»raced  in  the  conduct  of  his  bus- 
iness as  a  whole,  then  the  learned  judjre  is  right  in  saying  that  this 
court  has  condemned  such  a  proctss  of  taxation. 

The  Legislature,  after  taxing  the  whole,  can  not  again  tax  the  parts. 
It  could  not  tax  the  occuf)ation  of  the  pharma<*ist  and  then  tax  him 
for  filling  each  prescription  any  more  than  it  could  tax  the  profes- 
sion of  the  lawyer,  and  then  tax  him  for  each  case  he  nnght  engage 
in.  This  would  be  such  an  arbitrary  niethod  of  taxation  as  to  be  in 
violation  of  the  bill  <  f  rights;  so  with  resi)ect  to  the  legal  principle 
expressio  unius,  exclusio  alterius.  The  Constitution  having  desig- 
nated the  subjects  of  taxation  arid  the  methods  to  be  adopted  in  the 
imposition  and  collection  of  the  taxes,  no  constitutional  authority 
for  the  exercise  of  the  power  of  taxation  can  be  found  outside  of 
that  instrument. 

The  former  Constitution,  it  will  be  remembered,  made  no  pro  vis- 
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ion  as  to  taxation  eo  nomine,  but  as  the  power  to  tax  is  inherent  to 
sovereignty,  no  difficulty  was  experienced  on  that  aet»ount.  The 
present  instrument  has  provided  in  sections  preceding  section  181  a 
system  for  the  imposition  and  collection  of  an  ad  valorem  tax  onIy» 
and  in  that  section,  under  the  guise  of  license  fees,  it  provides  for  a 
tax  on  franchise,  etc.;  but  to  no  constitutional  provision  on  the  sub- 
ject of  t;ixation  does  the  act  imposing  this  alleged  tax  on  druggists 
for  selling  a  particular  commodity  conform.  If  regarded,  therefore^ 
as  a  revenue  statute  it  must  be  held  inoperative  and  invalid. 

We  are  convinced,  however,  that  the  act  under  consideration  wa» 
not  intended  as  a  revenue  measure,  and  its  passage  w^as  in  no  sense 
in  virtue  of  the  constitutional  power  of  levying  taxes.  It  is  simply 
the  exercise  of  the  ordinary  prilice  power  of  the  government.  This 
power  is  not  defined  in  the  Constitution  or  its  extent  in  terms  limited. 
It  could  not  well  be  the  subject  of  inflexible  legal  definitif.n  or  restric- 
tion. Certainly  is  the  extent  of  its  exercise  left  unaffected  by  those 
sections  of  the  Constitution  providing  ways  and  means  for  Che  sub- 
sistence of  the  State  by  process  of  taxation.  It  is  not  above  or  be- 
yond the  Constitution,  however,  and  the  question  is,  in  what  respect^ 
if  in  any,  does  the  act  under  consideration  violate  any  right  guaran- 
teed to  the  druggist  under  the  Constitution? 

Every  one  has  the  right  to  follow  an  innocent  calling  without  per- 
mission from  the  government.  He  may  do  with  his  own  whatso- 
ever he  pleases  so  that  he  injure  no  one  else.  We  agree  with  learned 
counsel  that  **the  doctrine  of  let^islative  permis'^ion  as  a  condition 
precedent  to  the  conduct  of  any  useful  or  harmless  business  is  grossly 
repugnant  to  those  obvious  principles  of  human  rij^ht  which  lie  at 
the  foundation  of  just  government  among  men.'*  So,  then,  without 
government  interference  or  consent,  we  say  the  farmer  may  till 
his  soil,  the  merchant  may  buy  and  sell,  the  lawyer  and  the  doctor 
practice  their  profession,  and  the  druggist  and  pharmacist  compoun«l 
their  medicines;  and  if  by  reason  ot  shysters  and  quacks  an  injured 
people  demand  protection,  or  if  because  Ill-behaved  druggists  <»r  pre- 
tended pharmacists  debauch  the  public  morals  by  dealing  out  intox- 
icating liquors  and  nostrums  as  beverages,  yet  the  pursuit  of  these 
calliiius  can  not  be  prohibited.  The  innocent  and  honest  druggist 
can  not  be  restrained  of  his  liberty  by  ret<s  in  of  the  dishonest  prac- 
tices of  others.  His  pursuit  being  in  itself  harmless  ninl  indeed  use- 
ful, and  capable  of  being  conducted  without  harm  to  the  public,  can 
not  be  prohibited,  and  this  Im  true  of  every  legitimate  act  going  to 
make  u\y  and  constitute  his  trade  or  profession.  It  is  as  true  of  his 
right  to  fill  a  prescription  for  whisky  as  a  medicine  as  it  is  of  his 
right  to  fill  one  callin"^  for  calomel.  As  said  by  this  c  »urt,  in  Sarrls  v. 
('ommonwealth,  88  Ky.,  327,  '*the  power  of  the  Lesrislature  to  pro- 
hibit the  prescription  and  sale  of  liquors  to  be  used  as  a  medicine 
does  not  exist,  and  its  exercise  would  be  as  purely  arbitrary  as  the 
prohibition  of  their  sale  and  use  for  religious  purp;)ses."  '  But  to 
prevent  or  le^^sen  the  abuses  which  experience  has  demonstrated 
will  likely  follow  the  tratiic  in  whisky  in  any  form,  the  State  may 
place  watches  over  it,  may  enact  all  sorts  of  police  regulations;  may 
require  license  and  establish  strict  otiicial  inspection  and  police  sur- 
veillance. 

The  efficiency  of  the  license  system,  as  fairly  attaining  the  super- 
vision aimed  at,  is  attesteil  by  common  experience.  The  officers  of 
the  law,  by  a  mere' inspection  of  the  records,  may  at  once  know 
where  the  business  is  foll(»wed  as  to  which  their  supervision  and 
oversight  is  needed.  We  are  concerned,  how^ever,  not  with  the 
wisdom  of  the  plan,  but  rather  with  the  exercise  of  the  power. 
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The  power  to  enact  the  present  statute  with  respect  to  drugreists,  so 
far  as  requiring:  them  to  obtain  a  license  and  pay  therefor  the  sum 
indicated  before  they  may  sell  spirituous  and  vinous  liquors  by  the 
quart,  and,  therefore,  as  a  beverage,  will  probably  not  be  denied.  At 
least  there  is  no  discussion  of  this  phrase  of  the  question  in  the  ex- 
haustive brief  of  counsel,  nor  was  there  in  oral  argument. 

The  contention  is  that  as  the  sale  of  whisky  a«*  a  medicine  is  harm- 
less, and  indeed  often  useful  and  necessary,  it  is  not  within  the  legis- 
lative competency  to  prohibit  it;  that  to  do  so  is  in  violation  of 
natural  right.  We  may  readily  concede  these  premises,  but  it  does 
not  follow  that  the  law  in  question  violates  any  natural  right.  It 
does  not  prohibit  the  sale  as  a  medicine  except  on  the  condition  that 
it  be  made  on  the  prescription  of  a  regular  practicing  physician,  a 
condition  we  think  entirely  reasonable  and  clearly  within  the  power 
of  the  Legislature  to  impose.  May  the  patient  who  wants  the 
whisky  diagnose  in  his  case,  or  may  the  tradesman  who  has  the  goods 
to  sell  prescribe  the  medicine?  Certainly  in  such  event  the  effort 
to  restrain  at  all. the  use  of  intoxicants  would  be  rendered  entirely 
futile.  It  has  I  m^  been  the  settled  policy  of  this  State,  and  indeed 
of  every  State  in  the  Union,  to  confine  the  sale  of  intoxicants,  when 
made  in  small  quantities,  to  druggists  and  physicians,  to  be  used  as  a 
medicine.    (Commonwealth  v.  Reynolds,  89  Ky.,  147). 

It  is  in  the  line  of  the  physician's  profession  to  prescribe  medicines 
— not  in  that  of  the  druggist  or  pharmacist.  It  is  no  interferenc6^ 
with  the  business  of  the  latter  that  the  right  to  fio  prescribe  is  con- 
fined to  the  physician.  It  is  true  the  agreement  in  the  case  at  hand 
recites  that  spirituous  liquors,  including  whisky,  are  kept,  sold  and 
dispensed  by  druggists  in  good  faitli  everywhere  as  ofhcinal  medi- 
cines. 

But  if  a  druggist  may  sell  off  his  stock  in  trade,  of  which  whisky 
is  a  part,  merely  because  his  customer  calls  for  it  as  an  officinal  medi- 
cine, why  may  not  the  grocer  sell  his  whiskies  and  wines  for  culi- 
nary purposes?  It  is  certainly  as  harmless  if  not  as  benevolent  to 
furnish  the  ne'^essary  ingredients  of  a  palatable  mince  pie  as  to 
administer  to  the  wants  of  the  indisposed.  Counsel  may  say,  how- 
ever, that  while  the  power  to  prohibit  is  not  in  terms  conceded  to 
the  ^legislature  under  the  principles  announced,  yet  if  the  ohtain- 
ment  of  the  license  and  payment  of  the  required  fee  therefor  are 
made  conditions  precedent  to  the  sale  of  whisky  for  the  purposes 
named,  it  in  in  effect  the  power  to  destroy  or  prohibit. 

The  answer  is,  however,  that  it  does  not  in  fact  prohibit  save  on 
legitimate  and  reasonable  conditions.  It  restrains  only,  and  that  is 
precisely  the  end  aimed  at  by  such  legislation.  The  iniposition  of  a 
license  fee  in  this  case  dops  not  differ  from  all  license  laws  which  con- 
fer special  privileges  on  fit  and  competent  persons  making  applica- 
tion therefor. 

Druggists  and  physicians  are  deemed  suitable  persons  to  intrust 
with  this  power,  harmless  in  itself  and  useful  to  mankind,  but  dan- 
gerous when  exercised  without  restraint  and  proper  supervision*.  So 
may  an  engineer  be  prohibited  from  running  his  engine  save  upon 
the  condition  that  he  obtain  a  license  after  examination;  an  attorney 
may  not  practice  his  profession  until  his  knowledge  touching  the 
law  may  be  known  of  all  men  through  the  certifications  of  his 
license;  likewise  a  physician  must  exhibit  his  diploma  as  the 
evidence  of  his  fitness  to  follow  his  profession.  Has  it  ever  been 
argued  that  this  requirement — one,  too,  in  the  nature  of  a  condition 
precedent  to  the  pursuit  of  the  calling— is  an  abridgement  of  the- 
natural  right  of  the  engineer  or  lawyer  or   doctor    to  follow    the 
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Kjalline:  of  his  choice?  But  l)y  the  law  in  question  no  man  is 
prohibited  from  following  the  occupation  of  a  drujrgrist.  or  selling 
wliisky  as  a  medicine  as  the  law  requires.  His  personal  liberty  is  in 
no  true  sense  restrained  by  the  demands  of  the  statute.  Whether 
under  the  gruise  of  a  license  tax,  but  which  is  laid  in  the  exercise  of 
the  power  of  taxation  and  for  revenue  purposes,  the  right  of  these 
necessary  factors  in  society  to  continue  their  respective  callings  can 
be  made  to  depend  on  the  payment  of  the  levy,  is  a  question  not 
necessary  to  decide.  Should  such  a  license  fee  (we  mean  one 
■exacted  as  a  means  of  police  regulation)  l)e  iinpos  d  as  would  be  so 
outrageously  unreasonable  as  to  amount  to  prohibitl<»n,  and  go  be- 
yond the  probable  cost  of  regulation,  the  courts  could  interpose  on 
the  principle  announced* 

The  conduct  of  an  innocent  and  useful  business  is  not  made  crimi- 
nal l)y  the  statute  imposing  a  fine  on  the  drujrgist  for  violating  the 
law  requiring  a  license  before  m:iking  sales  of  spirituous  liquors.  It 
is  this  feature  of  his  business  which  brings  him  within  the  over- 
sight and  under  the  control  of  the  police  power  of  the  Slate,  and 
which  power  may  be  thus  exerciserl  as  a  means  of  preventing  or  re- 
ducing to  a  minimum  the  threatened  harm  to  public  moraW.  Much 
has  been  written,  and  this  feature  is  urged  with  warmth  by  distin- 
guish(*d  counsel,  on  the  hardships  liable  to  be  inflicted  in  particular 
instances  by  reason  of  the  reqiirement  of  a  prescription. 

A  man  is  stricken  down  in  the  street  by  a  falling  timber,  and 
whisky  will  relieve  him;  a  woman  is  seized  with  convulsicms,  and 
brandy  will  save  her;  a  child  is  bitten  by  the  deadly  copi»erhead, 
and  ali'ohol  in  some  form  is  a  specific.  These  harrowing  incidents,  if 
they  prove  anything,  would  require  that  intoxicants  should  ba  free 
for  all,  and  kept  in  convenient  places  for  such  emergencies. 

We  might  answer  that  these  individual  hardships  are  indeed  rare, 
and  that  the  greatest  good  to  greatest  number  is  the  controlling 
principlf^  of  the  law;  but  the  old  illustration  given  by  Mr.  Black- 
stone  affords  the  better  answer.  An  old  law  provided  *Hhat  who- 
soever drew  blood  in  the  street  sh(»uld  t)e  punished  with  the  utmost 
severity."  A  person  fell  in  a  fit,  and  a  surgeon  opened  a  vein  and 
drew  blood  in  the  street.  Here  was  a  clear  violation  of  the  letter  of 
the  law,  and  yet  from  that  day  to  this  it  has  never  been  considered 
as  a  violationof  the  spirit  of  the  law. 

The  statutes  of  the  various  States  on  the  subject  under  discussion 
are  not  similar,  and  it  is,  therefore,  difficult  to  find  cases  directly  in 
point.  Very  few,  if  any,  however,  are  repugnant  to  the  views  we 
have  expressed,  and  the  great  bulk  of  thesn  fortify  our  position. 

In  Wright  v.  The  People,  101  III.,  126,  it  was  held,  under  a  statute 
somewhat  similar  to  ours,  that '*the  sale  of  intoxicating  liquor  in 
less  quantity  than  one  gallon  by  a  regular  druggist,  even  if  it  be  in 
good  faith  for  medical  purposes,  without  a  license  to  do  so  from  the 
proper  nmnicipal  authorities,  is  prohibited  by  the  statute,  anti  any 
druggist  *  *  who  shall  so  sell  the  same  without  license  is  liatjle 
to  indictment,  though  the  liquor  is  bought  and  sold,  and  in  fact  useci 
solely  for  medicinal  purposes." 

The  words  of  the  statute,  **whoever,  not  having  a  license,  etc., 
shall  sell,"  were  unqualified  and  without  any  exception  or  liiuitation 
whatever  as  to  any  class  of  persons  or  cases.  'The  same  argument 
made  here  as  to  the  violation  of  natural  right  and  the  probable 
hardships  was  made  in  that  case.  The  court  said:  *'But  let  it  be 
once  understood  that  the  druggist  or  other  tr^idesman,  merely  Ih^- 
cause  his  chief  business  is  confined  to  trattic  in  other  classes  of 'mer- 
*chandise,  may  retail  intoxicating  liquors  ad  libitum  so  long  as  he  in 
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^oocl  faith  sell  for  some  legitimate  purpose  other  than  as  a  mere 
beverage,  the  chief  safeguard  which  the  law,  as  now  understood, 
throws  around  the  subject  will  soon  be  frittered  away,  and  the  do(jrs 
thrown  wido  open  to  ail  manner  of  frauds  and  evasions  of  the  law» 
which  would  bid  defiance  to  the  highest  degree  of  watchfulness  and 
diligenc**  the  otficeis  of  the  law  could  possibly  bring  to  bear  to  the 
official  dischanre  of  their  duties  in  encieavoring  to  enforce  the  law 
on  the  subject."  To  the  same  effect  is  the  case  of  Noeker  v.  The 
People,  91  111.,  494. 

In  the  Intoxicating  liquor  cases,  25  Kansas,  751  (Brewer,  judge), 
the  syllabus  is:  **  A  statute  prohibited  the  sale  of  intoxicating  liquors 
save  by  licensed  druggists  for  certain  excepted  purposes.  Held — 
Constitutional." 

In  re  Ruth^  32  Iowa,  253,  the  court  says:  ''It  has  been  found 
that  the  health  and  lives  of  the  people  demand  that  a  few  licensed 
persons  be  empowered  to  sell  these  liquors  for  lawful  purposes,  and 
that  all  others  be  forbidden  to  deal  in  them.  Of  those  who  are  au- 
thorized, the  law  requires  satisfactory  proof  of  good  irjoral  character. 
In  this  respect  it  differs  not  from  all  license  law  which  bestows  privi- 
leges upon  fit  and  proper  persons  making  application  therefor.  These 
laws  have  always  been  sustained." 

In  VVooiis  v.  State,  36  Ark.,  36,  the  statute  considered  provided 
that  it  should  be  unlawful  for  anj'  person  to  sell  intoxicating  liquors 
*'in  any  quantity  or  f«>r  any  purptxse  whatever  without  tirst  procur- 
ing a  license  from  the  county  court  of  the  county  in  which  such  sale 
is  to  be  made  authorizing  such  person  to  exercise  such  privilege,'/ 
etc. 

It  was  agreed  that  the  defendant,  Woods,  ''was  a  druggist,  and 
sold  as  a  medicine,  upon  the  prescription  of  a  practicing  physician, 
to  one  T.  C.  Miller,  a  half-pint  of  whisky;  that  the  same  whs  bought 
for  and  used  as  a  medicine;  that  whisky  is  often  prescribe<l  by  phy- 
sicians and  used  with  beneficial  effect  in  the  treatment  of  disease; 
and  that  the  defendant  did  not  have  a  license  from  the  county  court 
to  sell  liquors."  The  court  held  that  the  defendant,  though  a  drug- 
gist, could  not  lawfully  s»^M  such  spirits  even  as  a  medicine  upon  the 
prescription  of  a  physician." 

Mr.  Tiedman,  in  nis  work  '-n  Limitations  of  Police  Power,  section 
102,  lays  down  in  substance  thai  when  the  occupation  or  business 
is  not  inherently  harmful,  or,  in  other  words,  where  it  is  possible  to 
conduct  it  without  harm  to  the  public,  its  f)rosecution  can  not  right- 
fully be  prohibited,  but  licenses  may  be  required  and  the  most  rigid 
system  of  police  inspection  be  established. 

We  need  hardly  add,  in  conclusion,  that  we  can  not  hold  this  or 
any  law  invalid  for  the  reason  simply  that  it  violates  our  notions  of 
justice  or  is  oppressive,  or,  in  the  opinion  of  many,  is  not  required 
or  authorized  by  public  necessity.  The  remedy  for  unwise  or  unjust 
legislation  is  not  to  be  provided  by  the  judiciary. 

In  the  language  of  Chief  Justice  Robertson,  in  the  City  of  Louis- 
ville V.  Hyatt,  2  B.  M.,  177,  'Mt  seems  to  us  that  we  should  be  justly 
chargeable  with  wandering  from  the  appropriate  sphere  of  the 
judiciary  department,  were  we,  by  a  subtle  elaboration  of  abstract 
principles  and  metaphysical  doubts  and  difficulties,  to  endeavor  to 
show  that  such  power  may  be  questionable,  and,  on  such  unstable 
and  unjudicial  ground,  to  defy  and  overrule  the  public  will,  as  clearly 
announced  by  the  legislative  organ." 

The  agreed  facts  in  this  case  are  suflBcient  to  sustain  a  conviction^ 
and  the  judgment  is  reversed  for  proceedings  consistent  with  this. 
opinion. 
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Willis'  adm'r  v.  Roberts,  &c. 
{Filed  October  18,  1894— iVb<  to  be  reported.) 

Limitation  of  actions — In  this  case  an  action  brought  by  an  administrator 
for  the  recovery  of  funds  of  the  deceased  distributed  by  the  guardian  with- 
out administration  is  barred  by  section  6  of  article  8  of  chapter  71  of  the 
General  Statutes,  which  provides  that  in  such  actions  for  relief  for  fraud  ''no 
snch  action  thall  be  brought  ten  years  after  the  *  *  perpetration  of  the 
•fraud.'' 

The  action  accrued  against  the  guardian  at  the  death  of  the  ward,  but  could 
not  be  maintained  until  the  appointment  of  an  administrator,  and.  more 
than  ten  years  having  elapsed  before  his  appointment,  the  action  can  not  be 
maintained. 

Chas.  H.  Fisk  and  H.  Clay  White  for  appellant. 

J.  W.  Bryan  for  appellees.  * 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Quip:ley. 

On  the  21st  day  of  April,  1873,  8.  F.  Roberts  was  appointed  by 
the  Scott  County  Court  euardiau  of  Win.  A.  Willis,  a  minor  over 
fourteen  years  of  agre,  and  qualified  a^  such.  On  the  loth  day  of  Octo- 
ber, 1873,  on  an  inqupst  of  lunacy  held  by  the  Scott  Quarterly  Court, 
said  minor  was  adjudged  a  lunatic,  and  sent  to  the  lunatic  asylum  at 
Lexington,  Kentucky,  where  he  remained  until  a  month  or  two 
before  his  death,  when  he  was  removed  to  the  home  of  his  guardian 

in  Kenton  county,  Kentucky,  where  he  died  on  the day  of  May, 

1877,  leaving  as  his  only  heirs  at  law  his  mother,  Jane  A.  Willis, 
and  his  brothers  and  sisters,  to- wit:  Richard  P.  Willis,  Marv  E. 
Roberts,  Kate  Powell,  H.  Clay  Willis,  Robt.  L.  Willis.  Benton  E. 
Willis,  Nannie  R.  Eals.  Laura  B.  Chessman,  Will  R.  Bucher  and 
B.  E.  Willis. 

Thfre  were  no  debts  existing  against  the  decedent's  estate  other 
than  tor  funeral  expenses  and  commissions  due  his  sruardian.  On 
the  27th  day  of  November,  187(5,  the  guardian  received  from  the 
general  goverment  for  his  ward  pension  money  amounting  to 
the  sum  of  S4,274.  Under  the  statute  of  descent  and  di<^tribution, 
after  payment  of  debts,  the  mother  was  entitled  to  one-half  of  the 
money  remaining,  the  ten  brothers  and  sisters  to  the  balance  in 
equal  proportions.  No  administration  was  had  upon  the  estate,  but 
during  the  years  1877,  1878  and  1879  Roberts  paid  to  seven  of  the 
brothers  and  sisters  certain  amounts,  and  took  from  each  a  receipt  in 
full  of  his  or  her  interest  in  the  fund  and  an  assignment  respectively 
thereof  to  himself.  He  also  partially  paid  to  the  mother  her  half  of 
the  fund  by  selling  to  her  a  house  and  ground  in  Kenton  county, 
valued  by  "them  at  SI, GOO,  which  his  heirs  afterwards  conveyed  to 
her.  S.  *F.  Roberts  died  in  Kenton  county,  November  28,  1881, 
intestate,  leaving  a  widow,  Mary  E.  Roberts,  and  two  children, 
Nellie  Van  Patten  and  Rebecca  Armstrong.  John  Armstrong,  Jr., 
was  appointed  by  the  Kenton  County  Court  administrator  of  his  es- 
tate December  7,  1881,  and  on  June  19,  1882,  he  settled  the  accounts 
of  Roberts^  guardian  with  the  Scott  County  Court,  paying  to  the 
mother  the  balance  due  her,  and  to  the  other  two  children,  who 
seem  to  have  been  infants  during  Roberts'  lifetime,  the  amounts  due 
them  out  of  the  fund,  and  took  receipts  therefor.  Mollie  E.  Roberts 
being  the  wife  of  said  S.  F.  Roberts  and  one  of  the  heirs  of  said  Win. 
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A.  Willis,  nothing  was  paid  to  her.  On  October  1,  1883,  Arm- 
strong, administrator  as  aforesaid,  tiled  his  suit  in  the  Kenton  Chan- 
cery Court  against  the  creditors  and  heirs  of  said  decedent,  Roberts, 
to  settle  his  estate,  and  also  his  accounts  as  administrator;  none  of 
the  claimants  of  the  fund  in  question,  however,  were  made  parties. 
The  estate  was  settled,  final  judgment  was  rendered  on  the  28th  day 
of  February,  1884.  and  the  estate  whs  divided  between  thp  widow 
and  the  two  children.  On  the  10th  day  of  November,  1888,  appel- 
lant, H.  Clay  White,  on  his  own  motion,  was  appointed  adminis- 
trator of  the  estatf*  of  Wm.  A.  Willis,  deceased,  by  the  county  court 
of  Scott  county,  (lualifled  as  such,  and  on  the  15th  day  of  July,  1889, 
brought  his  suit'in  the  Kenton  Circuit  Court  against  the  adminis- 
trator, widow  and  heirs  of  decedent,  S.  F.  Roberts,  for  the  sum  of 
$8,191.G6,  beine  thealleoreii  amount  of  said  p^^nsion  fund,  with  inter- 
est, seeking  thereby  to  subject  assets  in  the  posses^^ion  of  the  widow 
and  heir'^  to  the  payment  thereof,  because  ot  alleged  fraud  on  the 
part  of  Roberts  in  tne  distribution  of  the  pension  fund  among  the 
heirs  of  %yiliis. 

Section  6  of  article  8,  chapter  71  of  the  General  Statutes,  entitled 
^'Limitation  of  Action, ''  is  relied  upon  by  appellees  as  one  of  the 
defenses  to  this  action,  and  is  plead  by  thenj  in  bar  thereof.  It  reads 
as  follows: 

*'In  actions  for  relief  for  fraud  or  mistake,  or  damages  for  either, 
the  cause  of  action  shall  not  be  (ieemed  to  have  accrued  until  the 
discovery  of  the  fraud  or  mistake;  but  no  such  action  shall  be 
brought  ten  years  after  the  time  of  making  the  contract  or  the  per- 
petration of  the  fraud." 

This  statute  is  conclusive  of  the  right  of  appellant  to  bring  and 
maintain  this  suit.  It  was  enacted  to  prevent  claims  from  growing 
.stale,  and  parties  from  sleeping  on  their  right:^.  Appellant  contends 
that  this  fund  was  a  continuing  and  sul)sisting  trust  in  the  hands  of 
Roherts,  and  that,  therefore,  the  statute  quoted  does  not  apply. 

Thisc'ourt,  in  the  case  of  Hargis,  &c.  v.  Sewell's  adm'r,  87  ky.,  63, 
said:  **The  reason  the  statute  does  not  run  in  such  a  case  is  that  the 
cestui  que  trust  has  no  right  to  sue  the  trustee  and  recover  the  trust 
fund.  But  whenever  the  right  of  action  exists  there  is  no  reascm  why 
the  trustee  may  not  rely  upon  the  statute,  if  the  time  has  run,  as  a 
bar  to  the  recovery,  for  when  the  right  of  action  accrues  the  trust 
terminates." 

As  against  Roberts  a  cause  of  action  accrued  at  once  upon  the 
death  of  his  ward,  but  it  could  not  be  maintained  until  the  appoint- 
ment of  an  administrator,  the  right  of  action  existing  in  the  heirs  to 
be  asserted  only  through  the  administrator,  because  from  the  nature 
of  the  estate  it  vested  in  the  personal  ref»resentatives  of  Willis  and 
not  the  heirs;  and  they,  having  preferred  to  have  the  fund  distri- 
bute! without  administration  being  granted,  did  so  at  their  own  risk, 
and  can  not  at  this  late  day  be  heard  to  complain.  More  than  ten 
years  having  elapsed  since  the  alleged  fraud  is  charged  to  have  been 
committed  the  statute  relied  upon  constitutes  a  comi)lete  bar  to  this 
action. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 
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Bl'ckler's  adm'r,  &c,  v.  Brewer's  adm'k. 

(Filed  October  27,  1894--iVo/!  lobe  reportecL) 

Bankruptcy — Jurisdiction  of  Stute  court — In  this  action  to  have  lands  sold  to 
eatinty  the  creditors  of. one  who  had  been  adjodj^ed  a  bankrupt  on  the  groand 
that  a  sale  made  of  these  lands  by  the  assignee  in  bankruptcy  was  not  or- 
dered by  the  bankrupt  court  nor  confirmed  by  it,  there  being  a  failure  to 
show  that  the  assignee  in  bankruptcy  had  not  reported  this  action  to  the 
district  court,  a  State  court  has  no  jurisdiction  over  the  subject-matter. 

Winfield  Buckler  for  appellants. 
Kennedy  &  Son  and  W.  H.  Holt  for  appellee. 
Appeal  from  Robertson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

In  the  year  1893  the  appellant,  as  the  personal  representative  of 
Robert  Buckler  and  Winfleld  Buckler,  both  creditors  of  the  estate  of 
Robert  Brewer,  tiled  this  petition  for  a  settlement  of  his  (Robert 
Brevvei's)  estate,  alleging:  that  his  administrator  and  heir  had  recused 
to  unite  in  the  petition,  and  m  ikiuir  them  defendants.  In  the  year 
1878  Brewer,  the  debtor,  was  adjudged  a  ba)krupt,  and  Walter 
Cleary,  who  is  also  a  defendant,  was  the  assignee  in  bankruptcy. 
Brewer,  when  declared  a  bankrupt,  owned  a  tract  of  land  the  title  to 
which  passed  to  his  assignee,  and  this  land  is  now  the  subject  of  the 
controversy  between  the  appellants  and  the  real  appellee,  Bogers, 
who  purchased  it  from  the  assignee  in  bankruptcy  arul  obtained  a 
deed  therefor.  There  was  a  purchase  money  note  for  $600  due  by 
Brewer  on  the  land,  and  Rogers,  the  purchaser,  held  a  mortgage 
upon  it  for  about  Sl,;")00.  He  paid  off  the  purchase  money  lien,  and 
his  lien  by  mortgage  for  5^1,500  made  near  $2,200  he  paid  for  the  land. 
The  creditor  is  now  seeking  to  have  the  land  sold  to  satisfy  first  the 
liens  and  then  the  creditors  of  Brewer.  He  alleges  that  the  sale  to 
Rogers  was  not  ordered  by  the  bankrupt  court  nor  confirmed  by  it; 
that  there  was  an  agreement  between  Brewer  and  Rogers  by  which 
the  latter  was  to  pay  off  the  liens  and  hold  the  land  in  trust  for 
Brewer;  that  the  assignee  had  abandoned  the  claim  as  worthless  to 
creditors,  and,  therefore,  the  State  court  hati  the  jurisdiction  to  sell 
the  land,  that  was  worth,  when  sold  to  Rogers,  $8,000. 

This  land  was  sold  in  the  year  1878,  and  Brewer  die<i  in  the  year 
18S1.  A  demurrer  was  nustained  to  the  petition,  and  no  amendiiieDt 
bein^ tendered  it  was  dismissed. 

There  is  an  averment  in  the  petition  that  the  land  in  controversy 
was  listed  in   the  bankrupt  proeeedi ng^  as  a  part  of  the  estate  of 
Brewer  and  the  deed  made  to  Rogers  in  September,  1881.    Although 
it  is  alleged  that  the  sale  was  not  made  under  an  order  of  court  or 
confirmed,  there  is  a  failure  to  allege  the  assignee  had  not  reported 
his  sale  to  the  bankrupt  court,  or  that  the  appellant's  claim  had 
never  been  proven  as  a  debt  against  the  bankrupt,  for,  if  proven,  the 
creditor  was  before  the  court  and  has  no  right  to  complain  in  a  State 
court  of  the  want  of  confirmation  of  the  sale  by  the  district  court, 
nor  will  the  alleged  agreement  to  hold  the  property  in  trust  be  en- 
forced upon  the  idea  that  the  assignee  had  abandoned  the  claiiii  l)e- 
cause  the  averments  of  the  petition  show  that  the  assignee  had  not 
abandoned  it,  but  sold  the  land  as  a  part  of  the  bankrupt  estate,  and 
made  him  a  deed  in  pursuance  of  the  sale. 


L.  &  N.  R.  R.  CO.  V.  POPP,  BY,  &C.  ,  369 

If  he  made  the  (Jee*1  to  Rog^ers,  knowini;  of  this  parol  aorreeraent, 
he  was  fifuilty  of  fraud  as  u'ell  as  Kojrer^;  but  it  is  not  pretended  that 
he  hH<l  any  such  kno\vled;::H,  and  it,  therefore,  results  that  a  State 
court  is  l)einjj  asked  to  cancel  this  conveyance  or  sulject  th^*  land  to 
the  payment  of  dehts,  when  the  fact  may  exist,  and  doubtless  does, 
that  the  a^^signee  reported  his  action  to  the  district  court.  A  State 
court  has  no  jurisdiction  over  the  subject-matter. 

Judjrment  atlirmtMl. 
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I.  lUiilrotuis — Se[iU(jviice — Where  a  railroad  company  was  backing  a  train 
for  the  purpoi»e  of  coupling  it  to  two  cars  standuig  on  the  railroad  track  near 
to  the  phitiorm  of  the  depot,  which  was  unenelosed,  it  was  gross  negligence 
iu  the  company  in  failing  to  have  a  servant  near  to  warn  persons  of  the 
danger,  and  the  company  is  liable  in  damwges  to  an  infant  between  five  and 
six  years  old  who.  while  standing  on  the  rear  platform  of  the  hindmost  car, 
had  his  leg  caught  between  the  car  and  a  bumper  and  crushed  so  as  to  neces- 
sitate amputatinn. 

U.  i^uuic  -Trt'spcissers  -Whv.a  an  injury  is  the  result  of  nonperformance  or 
violrttion  of  a  plain  and  manifest  duty  for  protection  of  human  hfe  and 
safety,  the  party  thui»  acting  will  not  be  heard  to  say  in  justification  that  the 
j)erso«  thus  injured  was  merely  a  tre:»passer.  * 

H.  Same  —Dam fKjes  —  Whvrc  the  injury  was  such  that  amputation  of  the  leg 
was  necessary  a  verdict   tor  SIO  000  is  not   excessive. 

4.  Some — Jfistructious  —  li]  an  instruction  given,  which  directed  the  jury  to 
find  for  the  (•lamtifl',  if  they  believed  from  the  evidence  that  the  Hgents  or 
employes  of  the  defendant  or  any  of  them  knew,  or  **/iff(/  cause  to  believe,"  thsit 
plaintiff  was  on  either  <'f  the  two  cars,  or  was  standing  vn  the  track  and 
tHjled  to  use  ordinary  care  lo  protect  him  from  harm,  and  that  plaintiff  was 
injured  by  reason  of  thn  falure  of  the^e  em[)ioyes  to  use  ordinary  care,  the 
words  "hnd  cause"  could  not  have  been  understood  by  the  jury  to  mean 
«ither  than  rea?»onable  grounds  to  believe,  and  was,  therefore,  nut  prejudi- 
cial t<i  defendant. 

Lyttleton  Cooke  and  Helm  A-  Bruce  for  appellant. 

Burton  Vance,  Augustus  E.  Willsoii  and  \V.  \V.  Thum  for  appel- 
lees. 

Appe*al  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis.. 

Appellee,  an  infant  between  five  and  six  years  old,  brought  this 
action  by  his  father  and  next  friend  to  recover  damages  for  injury 
t(}  his  lesr,  necessitating  amputation  above  the  knee,  which  was 
cau<?ht  between  a  passenger  car  in  motion  and  what  is  called  a 
bumper  placed  at  the  end  of  a  railroad  track  in  Louisville  owned  by 
Hpf>e]bint. 

The  injury  was  done,  according  to  a  map  filed,  about  o  feet  from 
Set'oiul  street  and  Joo  feet  froiTi  the  west  end  of  the  passenger  depot 
buiiciing,  which  is  about  200  feet  long  by  20  feet  wide,  and  situated 
north  of  Water,  between  First  and  8L>cond  stre(»ts.  A  passenger  plat- 
form extencis  from  First  to  Second  street  that  at  its  eastern  end  is 
about  3o  and  on  each  side  of  the  depot  building:  T^  feet  wide.  To  a 
line  distant  from  the  west  end  of  the  building  2")  feet  the  platform  is 
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also  35  feet  wide,  but  from  there  to  Secrmd  street  only  10,  the  remain- 
ing: space  north  of  and  between  it  and  the  track,  at' end  of  which  is 
the  bumper  mentioned,  be'in^  used  for  an  open  roadway  that  extends 
from  Second  street  to  the  line  referred  to. 

On  the  south  as  well  as  north  side  t)f  the  depot  building  is  a  rail- 
way track,  at  usual  distance  from  ed^e  of  the  platform,  and  u>ed 
^exclusively  f«»r  passenger  trattiJ*.  There  are  five  other  tracts  further 
north,  likewise  extendiiijr  to  Second  street  or  very  near  it,  one  of 
which,  the  most  northern,  runs  ilirectly  into  or  throuj>h  a  freijrht 
depot  building  situated  east  of  First  street.  The  f)thers  intersect  the 
two  pHssenjrer. tracks  at  unequMi  distances  east  of  that  street,  and  on 
them  are  put  idle  pHSsenyer  cars,  tht)Uj;h  neither  one  of  those  tracks 
is  adapted  or  used  for  transportation  of  passenjifers. 

The  evidence  shows  that  two  cars  had  been  placed  and  left  station- 
ary on  that  passenger  track  nortri  of  the  depot  hujlding,  the  west 
<»nd  of  one  of  theiii  being  nfar  to  the  bumper.  But  precisely  h«»w 
long  it  had  been  done  t)efore  appellee  was  hurt  does  not  appear, 
though  they  were  there  when  a  Shelby  ville  train  was  backed  to  the 
depot  huiliiing  on  that  track,  and  remained  there  after  ii  left.  It, 
however,  appears  they  were  put  there  for  the  purpose  of  being  at- 
tached to  and  formins:  part  of  an  excursion  train  that  left  the  station 
about  4  p.  m.  on  a  Sunday;  and  it  was  in  the  process  of  making  up 
or  completing  that  train,  by  coupling  to  the  two  stationary  cars  four 
others  backed  on  the  track  by  a  switch  engine,  when  appellee,  at  the 
time  on  the  platform  of  that  one  nearest  the  bumper,  received  the 
injury  complained  of,  a  id  for  which  the  jury  returned  a  verdict  in 
liis  favor  for  $1(MK)0. 

The  >jroun<i  relied  on  for  reversal  is  error  of  the  lower  court  in 
givinir  and  refusing  instructions.  The  first  of  them  given  which  we 
we  will  consider  is  as  follows:  **If  the  jury  shall  believe  from  the 
•evidence  that  the  assents  and  employes  of  the  defendant,  or  any  of 
them,  knew  or  had  cause  to  believe  that  plaintitf,  or  the  chiluren 
who  were  with  him,  was  on  either  of  the  two  cars  which  were  stand- 
ing on  defendant's  track  near  Second  street  and  failed  to  exercise 
ordinary  care  to  protect  them  Irom  harm  when  said  cars  were 
C()uple<l  with  the  train,  and  that  by  reason  of  the  failure  of  said 
agents  or  ewfiployes  to  ot)serve  ordinary  care  the  plaintiff  sustaineil 
the  injury  of  which  he  con»plains,  then  the  law  is  for  the  plaintiff, 
and  the  jury  should  so  find." 

It  seems  to  us  that  instruction  involves  no  more  than  the  simple 
proposition,  often  approved  by  this  court,  that  it  is  the  duty  of  those 
operating  a  railway  train  to  use  reasonable  effort  to  avoid  injuring 
even  a  trespasser  when  his  peril  is  imminent,  or,  by  diligent  atten- 
tion to  and  proper  conduct  of  the  business  they  are  engaged,  at, 
might  have  been  discovereii  in  time  to  prevent  it;  and  such  diligence 
and  attention  is  especially  imperative  in  a  case  like  this;  for,  thou«:h 
ordinarily  a  person  of  matured  experience  and  capacity  might  safely 
remain  on  the  platform  of  a  car  while  being  coupled  to  others,  ft 
would  be  extremely  perilous  for  a  child  five  or  six  years  old  t«i  at- 
tempt doing  it,  or  even  to  go  near  them.  It  is  true  the  evidenie 
does  show  that  the  engine  and  four  cars  were  backed  at  the  rate  of 
ordy  two  miles  per  ht>ur;  but  however  slow  may  have  been  their 
moVement,  it  wjis  inevitable  the  two  stationary  cars  would  be  jarreti 
and  r»ushpd  suildenly  back,  as  did  occur,  with  the  result  of  crushinj? 
appellee's  leg. 

The  phase  "had  cause,''  used  in  the  instruction,  we  think,  eouKi 
not  have  been  understood  by  the  jury  as  meaning  other  than  reason- 
able  grounds  to  believe,  and  was,  therefore,  not  prejudicial  to  appel- 
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lant.  But  it  is  contenrled  there  was  no  evidence  tenrJine  to  show 
that  those  in  charge  of  the  train  either  Icnew  or  had  cause  to  believe 
appellee  was  then  on  or  n*^ar  to  either  car. 

It  appears  he,  accompanied  by  three  other  boys  about  his  age, 
-except  one,  who  was  nine  years  old,  on  their  way  (though  not  by  the 
most  direct  route)  home  from  someplace  east  of  First  streer,  .^topped 
on  the  platform  at  the  eastern  end  of  the  depot  buildinar,  whence 
they  wer**  driven  by  the  baj^ifatre  master.  A  passenj^er  for  the 
JShelbyville  train,  before  leaving,  also  tried  to  induce  them  to  go  off, 
and  another  employe,  probably  ensrineer  of  that  train,  endeavored 
to  frijjhten  them  away  by  threat  to  carry  them  to  the  country.  But 
instead  of  leaving  the  premises  they  went  to  west  end  of  the  plat- 
form, and  finally  into  the  car,  for  the  purpwe  of  ^e  tinjjf  ice  water, 
which  was  jfiven  to  them  by  two  men  who,  there  i.s  some  reason  to 
believe,  though  not  satisfactorily  shown, were  enjployes  of  appellant. 
After  jrt'tling  the  v.*ater  they  l(»itered  about  the  car,  appellee  remain- 
ing on  the  platform  of  it,  until  the  engine  and  four  cars  attached 
were  backed  on  the  track  in  order  lo  m  ike  the  couplmg. 

The  fjroof  is  the  bell  was  rinffing  »s  tlie  train  backed,  and  thereby 
is  aflonled  some  confirmation  of  the  statement  of  a  witness,  who 
was  at  that  time  on  opposite  side  of  Second  street,  that  appellee, 
i^eminely  frijrhtened  at  the  cominif  collision,  called  some  person  to 
help  him  off  the  platfortn,  and  to  escape  the  danj^er  endeavored  to 
get  on  the  bumper. 

There  is  no  direct  evidence  that  those  in  charjjfe  of  the  backing 
train,  or  any  other  employe,  actirally  saw  him  on  the  car  platform 
in  time  to  avoid  injuring  him;  and  whether  they  had  reasonable 
grounds  to  believe  he  was  there  we  will  consider  in  connection  with 
the  following  instruction: 

*'The  fact  that  the  said  two  cars  were  standing  upon  the  track  un- 
ench^ed,  and  that  the  plaintiff  was  injured  upon  one  of  them,  are 
not  sufficient  of  themselves  to  render  the  defendant  liable  in  this 
action.  But  it  was  the  duty  of  the  defendant  to  exercise  ordinary 
<*are  with  regard  to  said  cars  to  prevent  injury  to  atiy  one  by  theni, 
and  if  the  jury  shall  believe,  from  all  the  facts  and  circumstances 
admitted  in  evidence,  that  the  defendant  or  its  asrents  or  employes 
failed  to  exercise  ordinary  care  to  prevent  injurv  to  others  by  said 
<?ar,  and  that  the  injury  which  plaintiff  sustained  would  not  have 
been  receive<l  by  him  but  for  the  failure  of  said  employes  to  observe 
ordinary  care  with  respect  to  said  cars  for  the  safety  of  others,  then 
the  law  is  for  plaintiff,  and  so  should  the  jury  find.'* 

There  is,  in  our  opinion,  no  difficulty  in  determining  whether,  as 
a  question  of  law,  the  servants  of  appellant  exercised  due  care  to 
prevent  injury  to  appellee;  for  the  legal  rights  and  duties  of  railroad 
eompanies  have  been  heretofore,  in  analogous  cases,  fully  and  clearly 
defined. 

A  railroad  company  has  the  right  to  exclusive  use  and  occupation 
of  its  private  y^rd  an(i  tracksexcept  at  crossings,  and  is  not  bound  at 
such  places  to  look  out  for  intruders  and  trespassers,  otherwise  it 
could  not  properly  perform  its  duty  to  the  public.  (K.  i\  R.  R.  Co. 
V.  Gastineau,  88  Ky.,  119;  Conley  v.  C,  N.  ().  T.  R.  R.  (V).,  S9  Kv., 
402;  McDormott  v.  K.  C.  R.  R.  Co.,  93  Ky.,  408;  L  cV  N.  R.  R.  Co. 
V.  Hunt,  11  Ky.  Law  Rki\.  82o.) 

Bat  the  place  where  appellee  was  injured  is  not,  in  meaning  of  the 
eases  cited,  the  private  yard  of  appellant,  where  others  than  em- 
ployes have  no  right  nor  can  be  reasonably  expected  to  go,  and 
where,  as  a  legal  consequence,  there  is  no  obligation  to  look  out  for 
them.     It  is  not  a  place  where  turntables  are  placed  and  used  as  in 
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the  MoDennott  case,  nor  where  trains  are  usually  ami  n\n  be  sjifHly 
made  up  or  ears  coupled  as  in  the  (iastineau  case,  nor  wh'MM  -^wiirli- 
inir  trains  and  chan^intr  cars  are  properly  done  as  in  the  Hunt  i-a-e. 
On  the  (•()ntrary,  the  track  in  <|uestinn  is  near  enough  to  the  depot 
phitforni  for  pas>enjrers  lo  Nt»p  ott'  mikI  on  cars;  within  h^s  than 
eivrht  4^eet  of  llie  (h'pot  buildinir,  whert*  the  travelintr  pui»lic,  com- 
posed of  men.  women  and  children,  resort,  and  actually  contigmais 
to  ami  parallel  witli  the  open  roa<lway  from  Seccaid*  street,  so  that 
where  appellee  was  injured  children  or  adults  mijrht  tjo  without  ob- 
struction up««n  the  track  or  even  into  the  cars  lett  standiui^  thereori; 
and  that  children  of  all  sjz  s  were  in  the  habit  of  troiny  about  the 
depot  bidldiniT  and  g:r(»und  for  pastime  and  amusement  was  known 
to  servants  of  appelhtnt,  as  they  testified.  Moreover,  tne  fact  that  ap- 
pellee and  companions  went  into  the  car  on  their  own  motion  to  jjet 
ice  water  shows  they  were  familiar  with  the  premises.  Therefore, 
while,  as  the  lower  court  substMiitially  instructed  the  jury,  appellant 
was  not  leiraliy  b(»und  to  enclose  its  dep  >t  buildinjjand  gfrounds,  and 
leaviiiiT  the  two  cars  .standing?  upon  thnt  track  was  not  of  itself  neg- 
ligence, still  it  was  so  manifestly  dangerous  to  couple  them  at  that 
place  anrl  under  existing  circumstances  to  the  backinjj  train  that  ac- 
tive viifilance  on  the  part  of  the  employes  was  re(|uired  in  order  to 
prevent  injury  to  others;  iind  failure  to  exercise  >t  must,  c(  nsist- 
ently  with  decisions  of  this  court  in  ot tier  caries,  be  treated  as  irross 
netfli^ence.  For  it  has  bc^en  held  thnt  to  move  or  perndt  to  l)e 
moved  either  a  train  or  siniile  car  on  a  side  track  in  a  city  or  town 
where  the  public  may  ixo  by  licen-^e  or  custom,  without  a  servant 
beinjr  in  position  to  jrive  WMrninsr  of  its  approrich  and  to  control  its 
movement,  is,  where  death  re-^nlts,  willful  nej^lj^ence  in  meaning; 
of  the  statute  on  that  subject.  (Shelbv'-  alm'r  v.  ('.,  N.  <).  cV:  T.  R. 
R.  Co..  S-»  Kv.,  224;  (Jonley  v.  Same,  S\)  Kv.,  402;  L.  *V'  N.  R.  R.  Co. 
V.  Potts,  i)2  ky.,  ail.) 

And  we  see  no  reason  why  that  rule  sliould  not  apply  in  this  case, 
for  the  employes  undertook  not  merely  to  back  the  train  upon  a 
track  near  the  r)a*'senu:er  platform,  which  is  always  danoferous  when 
the  premises  are  unenclosed,  but  to  make  up  or  complete  the  train 
by  coupling  it  to  two  stationary  cars  within  a  few  feet  of  the  depot 
building,  which  at  t)est  is  very  narrow  an<i  contracted  for  a  city 
like  Louisville.  It  is  true  there  was  a  brakeman  on  the  western  enil 
of  the  moving  train,  but  he  w'as  there  simply  to  make  the  <'r)upiiii^, 
and  could  not  see  whethei  there  were  persons  on  either  of  the  two 
station  iry  cars  or  near  to  them. 

The  company  had  employed  at  that  time  a  station  master  and 
walchma!!,  both  of  whose  services  it  must  be  presimed  It  deemed, 
and,  in  our  opinion,  was,  necessary  on  such  occasion,  but  neither  of 
Them  was  present  to  i;ive  warning  of  the  peril  of  the  appellee  and 
his  companiotis,  or  aid  in  preventing  injury  to  them.  S  )  while  the 
evidence  conduces  to  show  no  employe  of  appellaiu  was  aware  af 
the  pre-ence  of  the  appellee,  it  can  not  bp  assumed  they  dirJ  not  huve 
reas<aiable  grounds  to  believe  he  or  some  other  person,  infant  or 
adult,  might  be  in  peril,  much  less  can  it  be  assumed  it  was  not  the 
legal  duty  of  appellant  to  have  some  employe  in  a  position  on  the 
platform  or  train  to  see  to  it  there  was  no  person  in  danger  of  being* 
injured  by  the  collision. 

Technically  appellee  was  a  trespasser,  but,  as  said  in  the  Conley 
ease,  when  an  injury  is  the  result  of  nonperformance  or  violation  <if 
a  plain  and  manifest  duty  for  protection  of  human  life  and  safety* 
the  party  thus  acting  will  not  be  heard  to  say,  in  justification,  that 
the  person  thus  injured  was  merely  a  trespasser.     We  do  not  doubt 
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-Hpplioahility  of  that  principle  to  this  case,  for  (»bviously  to  attempt 
backiiiir  a  tniiii  and  couplinjr  cnrs  at  the  place  and  under  circuiii- 
>tances  it  was  done  when  appellee  was  injured  is  violation  and  dis- 
rejrard  of  a  plain  duty. 

There  is  another  aspect  in  whi<'h  the  conduct  of  aiU'^'^hmt's  ein- 
plo\c»s  shows  nejjli^onceof  a  reprehensible  character.  It  wms  kn<»wn 
to  them  that  children  of  all  aj^eswere  in  the  habit  of  resortinir  to  the 
ilepot  premises,  yet  not  only  were  the  two  cars  coupled  to  the  bj^'k- 
int;  train  without  any  servant  beinjj  in  a  i)osition  to  warn  appellee 
of  his  dar»irer,  but  one  <»f  the  cars,  if  not  both,  was  It^fl  open  so  as 
to  invite  and  tempt  children  loenter,  asappelleeand  his  companions 
<lid  do,  and  if  the  two  men  who  jjave  them  water  were  not  actually 
employes,  the  fact  is  thus  nnule  apparent  that  the  cars  were  left  so 
open  and  exposed  that  any  one,  child  or  adult,  might  enter  at  will, 
no  employe  beinir  present  to  prevent  or  warn  them  of  the  coupling 
process  that  W(»uld  and  did  shortly  take  place. 

In  Bransom  v.  Labrot,  81  Ky.,  638,  it  was  held  that  conduct  which 
towards  the  general  public  mi^ht  be  up  to  the  standard  of  due  care 
fnay  t»e  jruiss  or  williul  negligence  when  considered  in  reference  to 
<*hildren  nf  leixler  age  and  immature  experience.  And  a  case  in 
J)  East.,  277,  was  cited  insupj)ort  of  the  doctrine,  where  this  lauiruaire 
was  used:  *'It  would  l)e  a  barbarous  rule  of  law  that  would  nudve 
the  ovvner  of  lantl  lial)le  for  -ettinga  trap  thereon,  baited  with  stink- 
ing meat,  so  that  his  neighbor's  dog,  attracted. by  his  natural  in- 
stinct, might  run  into  it  and  be  killed,  and  which  would  exempt 
him  from  liability  for  the  cons(Mjuences  of  leaving  exposed  and  un- 
guarded oti  his  land  a  dangerous  machine  so  that  his  neighbor's 
child,  attracted  to  it  and  tempted  to  intermeddle  by  in^^lincts  ecpially 
as  stronL'',  might  thereby  be  killed  or  njaimed  for  life.  Such  is  not 
the  law." 

In  our  opinion,  if  appellant  elected  to  keep  unenchHed  its  passt^n- 
ger  depot  and  adjacent  premise>,  so  that  childn-n  irnghl  go  there, 
and,  tempted  by  curiosity  or  thirst,  wander  upon  its  railway  tracks 
and  into  its  cars,  it  was  the  duty  of  its  employes  to  know  appellee's 
position  and  danger,  and  t«)  be  in  a  position  at  the  proper  time  to 
protf'ct  tnm  trom  injury  by  its  movirjg  trains  and  cars,  especially  as 
it  was  improper  to  couple  cars  on  that  track  and  at  that  place. 

The  only  r»ase  in  which  this  court  is  authorized  to  reverse  a  judg- 
meiit  on  account  of  excessive  damages  is  when,  as  provided  by  the 
Civil  Code,  the  verdict  ap|>ears  to  have  been  rendered  under  inttu- 
enct^  of  pas>ion  <»r  prejudice  In  cases  heretofore  decicled  l)y  this 
<:i;urt,  wheie  the  injury  was  not  greater  than  that  received  by  appel- 
lee, verdicts  for  as  great  amount  have  been  sustained,  and  we  see  no 
reasr)n  for  now  departing  from  such  precedents. 

Judgment  atfirmed. 


C.  A  ().  H.  li.  Co.  V.  COWIIKKI). 
{Fi/rd  (k'tnher  27,  181)2.) 

1.  An  nvtionfnr  an  injury  dime  irifhouf  the  Sfttte  mat/  he  lunintdined  against 
a  ui>nreHident  corporatui'i  and  common  carrier,  whicli  |>as«*t  s  into  the  State, 
uader  section  78  of  the  ("ivil  ('ode.  in  a  county  into  which  the  cnrrier  doe8 
not  pans  anvl  in  which  the  plaintiff  does  not  reside.  Section  7;J  of  the  Code 
does  not  Mpply  to  this  case.  * 

2.  Same — S4'n'iee  (if  svmmon}*  Service  of  summons  upon  the  h)cal  ticket. 
agent  of  the  corporation  in  a  county  into  which  it  did    not    pass    was  a  sufti- 
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cicnt  sunimon;^  of  the  corporation,  a-*  th^  ticket  aj^ent  was  the  only  a^ent 
of  the  carrier  in  the  couutv.  and  was  its  chief  officer  or  aji^ent  within  the 
meaning  of  subsection  H  of  section  51  of  the  Civil  Code. 

8.  It  was  not  (in  (ihuse  uf  discretion  on  the  part  of  the  court  below  in  hold- 
ing the  jury  together  after  they  had  declared  a  number  of  times  that  the/ 
con  Id  not  agree. 

Helm  &  Bruce  and  VV.  H.  Jackson  for  a[)pellant. 

Fairleigh  *fe  Straus  for  appellee. 

Appeal  from  Jettersoii  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellee,  a  citizen  of  Shelby  county,  Ky.,  was  injured  in  the- 
Slate  of  West  Virginia  through  the  negligence  of  the  apj>eliani» 
a  nonresident  corporation  an(i  common  carrier. 

He  brought  his  action  for  damages  arising  out  r.f  the  injury  in  the 
Jetterson  Court  of  Common  Fleas,  and  process  was  execufed  on  a 
ticket  agent  of  the  corporation  stationed  at  Louisville. 

The  carrier  has  no  chief  <»tf3<'e  or  pla^-e  of  busi ne-^s  in  this  State, 
and  no  chief  officer  or  agent  residing  in  this  State  It  does  not  pass 
into  or  through  the  counties  of  Jetferson  or  Sheloy,  but  does  run 
from  Lexington  eastv\ardly  through  a  number  of  counties  in  thi** 
State.  The  queslioji  of  jurisdiction  us  well  as  of  the  sutticiency  of 
the  service  of  pr(»c(»s«<  was  made  by  appropriate  plea  and  motion  to 
(juash,  and  both  pi.  a  and  motion  having  been  determined  adversely 
to  the  appellant,  a  trial  was  had,  resulting  in  a  verdict  for  the  ap- 
pellee for  the  sum  of  $l,r)<M). 

Theappellant's  chief  contention  is  that  the  Jetterson  Court  of  Com- 
mon Pleas  had  no  jurisdiction  of  the  action,  and  this  is  the  first 
(juestion  we  will  consider. 

It  is  argued  by  appellant's  counsel,  and  such  Is  the  view  adopted 
by  the  majority  of  the  Superior  Court,  that  while  actions  of  this 
kind  are  transitory  in  their  nature  and  were  so  at  the  common  law, 
they  have  been  made  lo(*al  and  not  transitfu'y  actions  by  the  pro- 
visions of  our  ('ivil  ('«)de,  section  78  of  which  is  relied  on  to  sustain 
this  contetition.  That  section  is  as  follows:  ^'Excepting  the  actions 
mentiotied  in  section  7r»  (whicrh  section  relates  solely  to  actions 
against  persons  constructively  summoned)  an  action  against  a  com- 
mon carrier,  whether  a  corporation  or  not,  *  *  *  (or  an  injury  to 
a  passenger,  or  to  other  person  or  his  property,  must  be  brought 
in  the  county  in  which  the  defendant,  or  either  of  several  <b*fend- 
ants,  resides,  or  in  which  the  plaintiff  or  his  property  is  injured,  or 
in  which  he  resides,  if  he  reside  in  a  county  into  which  the  carrier 
passes.'* 

Applying  this  section  to  the<'aseat  hand,  the  JefTerson  Court  of 
Common  Pleas  had  no  jurisdiction  because  Jefferson  county  was  not 
the  county  of  the  defendant's  residence,  or  that  in  which  the  plain* 
titf  was  injured,  or  that  in  which  he  resided  and  into  whlc.i  the  car- 
rier passed. 

Moreover,  if  this  action  is  to  control,  the  plaintiff  is  wbolly  with- 
out remedy  so  far  as  the  courts  of  his  Slate  are  concerned.  The 
corporation  has  established  itself  in  business  within  the  jurisdiction 
of  the  courts  of  the  State,  but  because  the  injury  was  infiicted  be- 
yond the  territorial  limits  the  plaintitt'  is  not  allowed  to  sue  in  any 
of  her  courts;  and  so  long  as  the  carrier  fails  to  run  its  roa<i  through 
Shelby  county,  or  fails  to  establish  its  chief  office  or  place  of  business- 
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in  Kentucky,  the  complainant  i?<  vvithciut  remedy  so  far  as  this  statute- 
jjives  him  relief,  even  thoujrh  the  manauini;  afi:ent8  of  the  carrier 
miirht  be  found  doinjr  business  in  every  county  in  the  State. 

We  do  not  believe  this  construction  of  the  law  to  be  sound.  No  at- 
tempt was  made  to  localize  actions  where  the  jurisdictional  facts 
contemplated  in  the  statute  were  wholly  wanting.  In  the  very  na- 
ture of  things  it  would  seem  iinpossil»le  to  localize  an  action  for  a 
personal  injury  inflicted  by  a  nonresident  l)eyt>nd  the  limits  of  the 
State. 

The  existence  of  the  localizinir  facts  can  he  only  accidental,  and  in 
most  cases  would  be  wantin<j,  as  they  are  hen*.  It  seems  to  us  the- 
law  was  intende<i  to  apply  only  in  cases  where  the  defendant,  or  one- 
of  them,  resides  in  the  State,  or  when  the  plaititit!' is  injure(i  in  the 
State,  or  resides  in  a  county  in  the  State  into  which  the  carrier  passes. 
In  the  atxsence  j)f  these  jurisdictional  facts  in  any  given  case  we 
must  conclude,  not  that  the  plalntill  is  without  remedy,  but  that 
the  localizing  statute  is  not  applicat>le.  Ttie state  of  fact  wliich  would 
lindt  or  conflne  *.he  plaintitf  to  certain  designatefi  counties  in  the 
institution  of  his  actir»n  does  not  exist  in  the  case  at  hand.  It  was 
impossible  for  the  plaintiff  to  luring  this  action  in  any  of  the  counties 
designated  in  the  section  relied  on  to  localize  the  action,  hence  sec- 
tion 78  <»f  the  Code  applies,  and  this  provides  that  **an  action  whicb 
is  not  re(iuirH<l  l)y  the  foregoing  sections  of  this  article  to  be  brought 
in  some  otiier  county  may  b^  brought  in  thec(»imtyin  which  the 
defendant,  or  in  which  one  of  several  defendants,  who  may  be  prop- 
erly joined  as  such  in  the  action,  resides  or  is  summ  aicd." 

It  seems  to  us  that  the  applicatitm  of  this  section  to  this  case  is  en- 
tirely free  from  objection.  The  nonresident  commoti  carrier  is  thus 
put  on  the  same  footing  with  other  nonresident  litigants.  When 
found  doing  bu-^iness  in  the  State  it  is  presutnHt)ly  with  the  <'onsent 
of  the  State,  and  that  consent  nmst  be  assumeri  to  have  been  on  the 
condition  that  it  subject  itself  to  the  same  legal  environments  that 
encompass  other  litigants,  and  it  may,  theretbre,  be  sued  as  other 
litigants  when  properly  summoned. 

It  may  t)e  true,  indeed  is  true,  that  formerly  a  corporation  could 
not  be  sued  in  an  action  for  the  recovery  of  a  personal  demand  out- 
side of  the  State  by  which  it  was  created,  the  old  principle  being- 
that  the  corporation  must  cJwell  in  the  place  of  its  creation,  and  that 
It  could  not  migr  te  to  another  sovereignty.  Under  the  legal  fic- 
tion it  may  be  true  that  the  corporation  couhi  not  be  sued  away  fron> 
its  sovereignty  without  its  permission;  but  when  it  comes  within 
another  sovereignty  to  transact  business  it  Ci)mes,  as  we  have  said,, 
as  other  litigants. 

But  thequesticm  recurs,  was  the  corporation  properly  summoned? 
Sul)section  ii  of  section  'A  of  the  Civil  Code  provides  that  **in  an  ac- 
tion against  a  private  corporation  the  sununons  may  be  served  in 
any  county  upon  the  defendant's  chief  officer  or  agent  who  may  be 
f<amd  in  the  Srate;  or  it  mav  be  served  in  the  county  wdierein  the 
action  is  broiight  upon  the  defendant's  chief  ofticer  or  agent  who 
may  be  found  therein." 

And  the  chief  oftici-r  or  airent  of  a  corporation  is  defined  to  be: 
*'First,  its  president;  second,  its  vice-president;  third,  its  secretary 
or  librarian;  fourth,  its  cashier  or  treasurer;  fifth,  its  clerk;  sixth, 
its  managing  agent." 

Here  the  summons  was  served  on  the  ticket  or  passenger  agent, 
and  that  he  was  the  highest  ofticer  and  agent  of  the  corporation  in 
the  county  where  the  action  was  brought  is  shown  by  the  return  on 
the  summons.     He  was  the  otily  agent  of  the  carrier  in  the  county^ 
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and  was  its  chief  and  managinj?  ay:ent  in  the  deparlment  of  which 
he  had  control. 

We  think  he  w'as  the  ch  ief  officer  or  ajyent  of  the  corporation  wilhin 
the  meaning  of  the  hiw.  Fornierly  in  an  action  against  a  raih'oad 
company,  hroujJ:ht  pursuant  to  seciion  78,  and  now  in  all  action?* 
against  such  company,  the  summons  may  he  served  upon  the  de- 
fendant's passenjjer  or  frei^jfht  aj^ent  stationed  at  or  nearest  to  the 
county  seat  of  the  county  in  which  the  action  is  bnmaht.  Bacon, 
the  agent  served  in  this  case,  says  he  was  not  the  jreneral  ayent  of 
the  corporation,  nor  does  the  statute  require  him  to  he  such  in  order 
to  enforce  the  appearance  of  his  principal  by  service  of  process  on 
hinj.  lie  does  not  say  lie  is  not  the  manasinjr  airent  or  chief  a^ent 
in  the  county.  He  styles  himself  **the  local  ticket  a j^rent  stationed 
at  Louisvilh*  for  the  C.  <Si  O.  II.  R.  Co.."  a  position,  we  must  assume, 
involvinjj:  the  chief  su[)erintendency  anrl  mana<rement  ol  the  affairs 
of  the  company  in  this  defnartment  of  its  service. 

AVe  perceive  no  abuse  of  discretion  on  tlie  part  of  the  court  l>elo\v 
in  holding  tlie  jurv  tojrether  a**ter  they  had  declared  a  nund>erof 
times  that  they  could  not  ajfree,  nor  was  ihere  any  error  in  ihe  in- 
structions which  could  have  possil)ly  atiected  or  prejudiced  the  sub- 
stantial rights  of  the  <lefendanl. 

Judgnjent  attirmed. 


Xewcomh's  ex'tx  v.  Nkwcomh. 

{Fi/ecl  (iciitbvr  oO,  18J)4.) 

1.  ()j)hiions  (tii  to  sanit]!  <>f  ff^stator  --/'Jrnh'nrc-  Tho  opiiiio'is  of  u(>ii-<-x perls 
as  to  the  sanity  or  insauity  of  tlie  tc.-^t.'itor  u^v  conw'vti'iv  without  a  state  me  it 
of  the  facts  u])oii  which  the  opiI^()ll^  are  haM.'(l  if  by  jissociation  and  obser- 
vation »n  op])ortuni«y  to  form  such  opinions  has  been  had. 

2.  Will  conffst  -Instrvrtiffiis  In  a  \Mb  contest  an  mstricfion  which  pro- 
vides that  the  jury  shall  tind  for  the  will,  if  at  tlie  time  he-execnied  the  in- 
strument th(>  testator  had  the  capHcity  to  know  his  wife  and  children  and 
his  estate,  and  "to  dispose  of  the  same  in  a  rational  manner  accitrdioj^  to  a 
fixed  purpose  on  his  part."  is  nor  mish^adintr. 

H.  Wcitjht  o/ /*r<(/;»/jr'p  — Thoui^h  thi'  preponderanci*  of  the  proof  for  the  will 
was  manifest,  as  the  findinfr  aj/ain**t  the*  pa]»t-r  wm.s  nut  so  pHlpablv  a;jain?t 
the  weight  of  evidence  as  to  indicate  i»assion  or  prejurlice.  the  court  will  m^t 
set  it  aside  on  that  j^round. 

4.  Kriih'nce  -Provisions  in  a  will  wliieh  are  unnatural  and  utireasunable 
may  be  relied  npon  to  show  want  of  t*-stamentarv  canacitv. 

5.  Tkc  fitct  thitl  the  cioird  djijiluinicfl  the  eflforls  of  one  of  the  cnuU'^i'l  f'»r 
the  aj)pellee  upon  the  trial  of  the  case  below  dot-s  not  afford  iftouud"  for  re- 
versal. a>  no  motion  was  made  lo  ^li^charge  the  jury,  nor  objection  m  nny 
form  to  the  incident. 

Veaman  i&  Lockett  and  Knott  A-  Kdelen  for  ap|)ellant. 

John  Young  Brown,  S.  B.  iV:  U.  D.  Vance  and  James  F.  Clay  fir 
appellee. 

Appeal  from  llender-on  Circuit  Court. 

()l)inion  of  the  court  by  Judjxe  Hazel rij^-fj. 

The  findinji:  of  the  jury  in  the  court  below,  to  the  effect  that  a  paper 
purporting?  to  be  the  will  of  E.  H.  Newcomh,  decea^sui,  was  not  his 
will,  is  soup:ht  to  be  set  aside  on  ihis  appeal  by  his  widow  and  sole 
devisee  on  the  following  jjrounds: 
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Iftt.  That  the  opinions  of  nonexperts  ap^ain^t  the  sanity  of  the 
alletred  testator  were  taken  without  a  stateaient  of  facts  upon  which 
the  opinions  were  based. 

It  is  conceded  that  the  witnesses  thus  permitted  to  express  tl)eir 
opinions  of  the  incompetency  of  Newcomb  to  make  the  will  in  con- 
test had  opportunities  more  or  less  ample  to  form  opinions  of  his 
mental  condition,  throu^rh  lonj?  acquaintance  an<l  assnciatidii  with 
him.  Hut  on  the  authority  of  thf^  McDaniel  will  cise,  :!  J.  J.  ^I., 
832,  and  of  the  case  of  Hunt's  heirs  v.  IlufU,  cV:c.,  .*{  H.  M.,  57'),  it  is 
insistcfl  that  tlie  correct  rule  and  true  doctrine  is  that  *'the  opinions 
of  witnesses  other  than  the  suhscribinp:  witnesses  as  to  the  compe- 
tency of  a  testator,  without  statinjj  facts  on  whirh  ti)ey  arc  prcdi- 
tjateti,  are  not  evidence." 

We  put  the  <ontention  of  counsel  in  the  very  lan^uaire  c»f  the*  Hunt 
case,  and  yet  it  is  evirhMit  thai  just  whit  ii\v't<  nnisi  he  stated  to  en- 
title th«»  witness  to  uive  his  opinion  is  left  un<letermiiied  by  the 
•court.  Unciuestionably  the  ooinion  of  a  notiexpert,  who  ha-*  had  no 
opportunity  to  form  an  opinion  ol  the  sjiiiiry  or  iiisuniiy  of  a  te-^ia- 
tor  from  acciuainiaufe.  Association,  ohservation  or  th(*  like,  sliould 
not  be  taken.  We  think  the  true  rule,  affer  a  thoroti^rh  research,  was 
reached  in  Brown  v.  Comm(»nv\ealth.  14  f^ush,  8HH  (Mines,  judjre), 
"Where  it  w«s  held  that  t)efore  adinittiiii' the  opinion  of  a  nonpni- 
fes8ioi»aI  witness  as  to  the  sanity  or  insaidty  of  the  person  of  whom 
he  i*^  tt)spe,Mk,  the  court  must  be  satisfied  that  the  witness  has  liad 
an  opptatunity,  by  association  and  observation,  to  form  such  an  opin- 
ion, and  when  sucfi  oppt)riunily  is  shown  the  opinion  i^  competent 
and  its  :idmi>slbili'y  is  not  dependent  (\\\  whether  or  not  the  witness 
is  at»le  fo  <l^tail  rertjiin  specific  iMcts  of  themselves  sliowin*;  sanity  or 
insanity.  The  ability  of  the  witnes«<  to  detail  such  fans  roav  add 
very  jrieatly  to  the  weight 'f  the  o[)inioM  orivpu^  Uul  thc»  will  not 
of  nece-sity  atlect  the  i|uesiion  ol  the  a<lmissil)iliiy  of  ili(»  tesiimotiy. 
What  IS  s(ai<rht  is  the  preci'^e  mental  eondiiion  «»f  the  suhject,  and 
when  we  ctime  to  compin*  the  uierit  of  the  evidence  civen  hy  the 
«^Xf>ort,  whi<'h  ^sadmitied  to  Ijecompe  ent,  who  testifies  upon  a  j^iven 
hypothesis,  often  confus  w^  and  misleadinir,  wiih  the  evidence  of  the 
nci;;hl'»(»r  and  a-sociate  who  spc^iks  from  rictual  obs»rvation,  hovv- 
t^ver  unsubstantial  and  imlefinite  his  fads  may  appear,  we  an*  not 
prepared  to  jiive  })referiMice  tr»  the  former,  certuinlv  not  lo  the  exclu- 
sion of  the  latter.  (Wise  v.  Fnole,  Ml  Ky..  HI;  ViwWw  v.  Baird,  1 1  Ky. 
Law  Ukp.,  \)-V2,) 

2d.  That  this  instruction  was  misleading:  to  the  Jury,  viz.:  *'Ifat 
the  time  said  Newcomb  executed  said  paper  he  h:.<l  the  c.ipucity  to 
know  Ids  wife  anri  children  and  his  esijite,  and  to  dispnse  of  the 
same  in  a  rational  maniicr,  ac(  ordinjjj  to  a  fixed  purpo-^e  mi  his  part, 
then  he  was  of  sound  ujind  accordiuLj  to  law,  and  hey  wiil  find  sdd 
paner  to  be  his  wili." 

It  is  arjrued,  an<l  not  vxithout  souje  f-a-c(»,  tliat  when  told  that  the 
capacity  of  the  testator  most  be  such  as  would  enal>Ie  him  to  di>pose 
of  his  estate  in  a  raiioinil  manner  the  jury  mijrht  coiu'lude  that  if, 
HCC(>rdiny:  to  their  opinions,  the  <li*p()siti(»n  w»s  not  made  **in  a  ra- 
ti<»nal  manner,"  then  they  ndjlit  find  ai::ainst  the  paper.  When  we 
remeudier,  however,  that  on  all  sides  it  Is  admitted  that  the  provis- 
ions of  a  will,  when  rea-onable,  provident  and  natural,  are  in  them- 
selves hijrh  evidencesof  testamentary  capacity  and  may  besubndtteil 
to  the  jury  lor  the  purpose  of  su-^tamiuir  the  paper,  we  are  forced  to 
conclude  that  provisions  of  a  contrary  character  may  be  relied  on  to 
show  want  of  capacity. 

Irrational,  unr«'aso!iable  and   unnatural  provisions  in  a  will  may 
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he  shown  as  elements  of  testamentary  iiieapacity  and  mental  im- 
becility; and  this  is  nil  on  a  criiical  analysis  that  is  sujrg:ested  by  the 
objectionable  words  in  the  instruction.  The  manner  of  the  disposi- 
tion was  not  to  be  regarded  as  rational  accordinjf  to  the  opinion  of 
the  jury,  but  the  disposition  was  to  be  in  a  rational  manner  accord- 
inkT  to  ttie  fixed  purpose  of  the  testator. 

It  is  not  contendeil  that  the  instruction  submits  to  the  jury  what 
is  or  is  not  in  their  opinion  a  rational  disposition  of  the  estate,  but 
the  sole  question  submitted  is  as  to  the  capacity  of  the  testator  t<^ 
make  such  a  disposition.  But  the  discussion  of  the  question  need 
not  be  prolonjjed.     It  is  not  an  open  one  in  this  State. 

In  Tudor  v.  Tudor,  17  B.  ^1.,  ;J83,  the  court  said  of  a  similar  in- 
struction: '*\Ve  do  not  perceive  any  valid  objection  to  the  instruc- 
tion on  this  sut)Ject,  which  whs  given  by  the  court  to  the  juiy.  It 
re<|uires  the  testator  to  have  sufficient  capacity  to  know  in  what  his 
estate  Consists,  and  to  <lispose  of  it  in  a  rational  manner  accordinjr 
to  a  tixed  purpose  of  his  own.  If  he  had  sutficient  capacity  to  know 
his  estate,  the  presumf)lion  would  be  that  he  did  know  it;  and  if  he 
did  not  know  it,  proof  of  that  fdct  would  tend  stronj<iy  to  evince  his 
want  of  capacity  to  know  it,  unless  his  itjnorance  on  the  subject  was 
satisfactorily  acc<»untHd  for.  And  if  be  had  sufficient  capacity  to 
dispose  of  his  estate  in  a  rational  manner,  he  must  nece-sarily  have 
bad  capacity  enouijii  not  only  to  know  his  children.  b«it  also  to  un- 
<lerstand  his  obliy:ations  to  them  as  a  parent.  We  do  in)t,  there- 
fore, consider  any  of  the  <ibjections  whicli  hive  been  made  to  this 
instruction  as  entitled  to  any  weiirht.*'  (Also  to  the  same  etTecl  the 
case  of  Best  V.  Best's  ex 'or,  11  Ky.  Law  Rei\,  210.) 

It  is  ur^e.l  that  this  instruction  has  only  been^approved  when  the 
contestants  have  objected  to  it,  and  they  were  not  ir]  an  attitu<ie  to 
oliject  to  the  test  of  capacity  required  by  it  because  of  its  being^ 
vrreater  than  the  law  authorized.  This  is  not  true,  however,  of  the 
case  i)f  Phillips'  ex'or  v.  Phillips'  adm'r,  81  Ivy.,  .'J28.  There  the  ad- 
ministrator, representing^  the  will  of  ISi)l),was  the  appellant,  and  had 
the  riiiht  to  complain  ol  any  test  y:reater  thaii  the  true  one.  Ihe 
court  a|)proved  this  instruction,  *Mhat  soundness  of  mind  in  making 
a  will  is  capaiity  to  know  by  the  testator  his  lepd  heirs  and  his  es- 
tate, and  to  dispose  of  saoie  in  a  rational  manner,  accordinff  to  a 
tixed  purpose  or  his  own,"  and  siiil  that  it  had  been  so  lonj?  and  so^ 
repeattMlly  indor-^ed  by  this  court  that  it  wouhi  not  be  disturbed,  al- 
thouvch  it  was  possible  to  vjet  an  instruction  with  more  technical  ac- 
curacy. '*It  was  not  <alculate(l,"  said  the  court,  **t<»  n)islead  the 
jury,  and  that  is  reason  enouyrh  for  allowing  it  to  remain  as  it  is." 
Many  later  cases  in  the  same  line  mi^rht  be  cited. 

;]d.  Tiiat  the  court  should  have  sustained  a  perempt<»ry  instruc- 
tion to  the  jury  to  find  for  the  will. 

Without  citinj^  the  evirience  in  detail,  we  are  of  the  opinion,  after 
a  careful  exauiination  of  it,  that  there  was  abundant  testimony  in  U^- 
half  of  the  contestants  to  re(|uire  its  submission  to  the  jury.  Prather 
testified  that  he  hud  known  the  testator  for  many  years.  In  the- 
last  years  in  his  life  his  mind  hud  been  failiny^,  he  was  childish^ 
there  was  a  considerable  chauire  in  his  mind,  and  he  hardly  thoujjht 
him  capable  of  transactiuir  ordinary  business  properly,  or  competent 
to  make  a  will. 

TujTi:  ha<l  known  him  lonir,  and  thoujfht  him  incompetent.  He 
employed  a  (|uack  doi-tor,  a  huinbuy;,  and  that  was  reason  enough* 
he  thoiiirht,  to  show  incompetency. 

E.  Henry  testified  to  his  inoinpetency. and  detailed  circumstances, 
showing?  loss  of  memory  and  lack  of  former  business  capacity. 
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Dr.  Dixon  thouRfht  his  mind  likely  affected  by  a  sunstroke,  and 
never  thoueht  him  very  sound  mentally  after  that,  thou^jh  he 
couldn't  say  he  was  incompetent  to  make  a  will. 

Dr.  Kitcheli  noticed  a  failure  of  mind  and  body  in  1887  and  1888 
(the  will  was  made  in  1890),  and  he  would  bid  recklessly  on  tobacco. 
At  these  times  witness  did  not  think  him  competent  to  make  a  will, 
or  competent  in  1890. 

Kobards  had  known  him  many  years;  saw  a  decided  change  in  his 
mental  condition  in  the  fall  of  1889,  and  detailed  circumstances  indi- 
cating childishness  and  lo-ss  of  memory;  didn't  think  him  competent 
when  he  saw  him  last  in  1889. 

B.  Hill,  R.  C.  Si»aper,  N.  E.  Mitcherson  and  Wm.  Elliott  each 
testified  suk)stantiaily  as  the  others  named,  and  with  n)ore  or  less  de- 
tail. 

Other  evidence  of  a  corrob  )rativech:iracter  was  introiucod  by  the 
contestants  showing  feebleness  of  mind  and  Uoily.  We  thiii^  the 
court  properly  submitted  it  to  the  jury.  The  t(»stimony  for  the  will 
was  also  by  those  who  had  known  the  testator  long  and  well,  and 
made  out  a  stronar  case  for  the  j»ropi)uader,  the  prep[)nrler.mce  of  the 
proof  for  the  p;iper  l)eing  manifest.  Hut  we  can  not  say  that  the  tlnd- 
mif  wa-^  so  palpably  agnnst  the  weigiil  of  tlie  evidence  as  to  indicate 
pa>^sion  or  prejudice.  Nor  (b)  vvh  think  that  because  the  <'rowd  ap- 
plauded ihe  efforts  (»r  one  of  the  <li>tinguished  counsel  for  the  appel- 
lee, when  addressifig  the  jury,  the  substantial  riujhtsof  the  appellant 
were  affected.  The  court  promptly  sup|>ressed  it,  and  counsel  askeci 
them  to  desist;  no  mr»iion  wa^*  then  m  ide  to  discharge  the  jury  or 
obj»-ction  in  any  form  taken  to  the  incident. 

Oil  the  whf>le  case  \v(»  think  the  issue  submitted  was  fairly  tried 
out,  and  the  judgment  is,  therefore,  atlirmed. 


RkKI)  v.  ('()V1X(;T()N  &  Cl  VCINXATI   HKIIKiK  Co. 

iJ*'i/e(l  November  17,  lSi)4— iVo/  /o  he  re  storied.) 

Si'jlii/fncp-Ptr'mijforij  instrurf  ion  —In  this  Ration  to  recover  drtma^e-^  for 
per-«nital  iu juries  to  pUicitiff,  Hlloj^ed'to  hive  been  cKUsed  by  the  negliijeMce 
of  defeiidniit  in  careles-ly  and  netfligently  landing  its  ferryboat  at  ihe  titne 
and  place  n  imed  in  the  petitiou.  the  eviden-e  fHilin^r  to  show  any  iiejrli- 
j^enca  on  the  pHPt  oi  defendant  the  court  properly  j^ave  a  pere  nptorv  in- 
struction to  tind  for  defendant. 

II  illam  &  Mvers  for  appellant. 

Chas.  II.  Fisk  for  appellee. 

Appeal  from  Kenton  Circuit  ('ourt. 

Opinion  of  the  court  by  diief  Justice  (iii^l^y. 


t 
c 


This  is  a  suit  to  recover  damas^es  for  personal  injuries  to  the  plain- 
itf,  allej?ed  to  have  heen  caused  by  the  ne^litfence  of  defendant  in 
^•arelessly  and  negligently  landing  its  ferryboat  at  the  time  and 
place  complained  of  in  the  petition,  by  reason,  of  which  plaintiff,  who 
was  a  pass€»nger  thereon,  instead  of  leaving  the  boat  by  the  usual 
anci  custcmiary  way,  attempted  to  disembark  over  the  l)ow  end  of  the 
boat,  and  in  so  doing  he  fell  into  the  Ohio  river,  between  the  ferry 
and  the  float,  soiling  and  damaging  his  clothe?^,  and  in  falling  strik- 
ing the  side  «)f  the  float,  cutting  a  gash  over  one  of  his  eyes,  and 
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Hhockinjr  his  nervous  system  from  the  frijjht  he  received  from  fear 
of  bein^r  drowned. 

The  delendrtiit  denies  all  neo^lijrence,  and  pleads  contributory 
nejfligfence  on  the  part  of  the  plaintiff*.  On  trial  had,  at  the  conclu- 
sion of  plaintifTs  testimony,  he  beinj?  the  only  witness,  the  court,  on 
defendant's  motion,  instructed  I  he  jury  to  find  (or  the  defendant, 
and  thereupon  the  jury  returned  a  verdict  for  defendant,  and  the 
court  adjudsjed  that  plaintiff's  petition  be  dismis-ed.  Plain li IF  en- 
tered a  motion  and  tiled  the  followiuir  reasons  for  a  new  trial:  1st, 
the  verdict  is  contrary  t(»  Imw;  2d,  the  verriict  is  not  sustained  l>y 
sufficient  evidence;  8d,the  court  eirfd  in  peremptorily  instruclinff  the 
jury  to  find  lor  delendanl.  The  motion  having  lieen  overruled,  the 
plaintiff  prosecutes  this  appeal  to  reverse  the  jud«:ment  and  have  a 
new  trial  awarded. 

It  ap})ears  from  the  evidence  that  the  defendant,  at  the  time  of  the 
injury  complained  of,  was  runniuir  atid  opemtinir  a  ferrybMit  across 
the    Ohio  river,  between  Coviuirton   and    Cincinnati.     iJs  hmdiny: 
place  at  Covinirton  was  a  float,  stationed  in  the  river  at  th«'  foot  of 
Main  street.     The  width  of  the  float  does  not  nppear,  but  its  b'otjth 
was  about  that  of  the  boat,  which  was  eiyhly  or  ninety  feet.     At  the 
sides,  near  the  east  and  west  ends  of  the  float, and  connecting:  it  with 
the  shore,  were  aprons  over  which   ]>asseny:ers,  animals  and  vehichs 
could  pass  to  and  from   the  ferry.     The  plaintiff  resided   in  Covins:- 
ton  and  had    known  of  the  ferry  all   Ins  life,  frecjueiitly   u«*inir  it   in 
Koin;;  to  and  from  Covinjj;ton  to  Cincinnati  and  back  nt'ain.     Me  was 
thoroutjhiy  acquainted   with   the  larnlin^  place  at    C'Ovin<it<ai,  The 
manner  in  which  it  was  constructt-d  and   tlie  customary  and   usunl 
way  in  which  the  boat  landed  at  the  float,  and  the  way  of  ingress 
and  e*::re-s  to  and  from  the  ferry  by  passen^r^^rs.     On  the  rear  end  nf 
the  bou  there  was  a  cabin  f(»r  pa'-^senjrers.     The  front  part  nf  the  t»oat 
WMs  used  for  the  accommodation  of  animals  and   vehieles.     On  the 
sifits  of  the  ferry,  near  the  rear  end,  there  wimc  trales  or  movable 
<;u a rd  rails  by  which  pass ijfcnvays   were  f«irmed  for  the   ingress  and 
vsrress  of  |)as.sent^ers,  and  similar  passaireways  on  the  >ides  near  the 
front  end  for  animals  and  vehicles.     The  cu^^tomary  and   usual  way 
ibr  the  boat  to  land  at  theflimt  was  with  her  bow  up  stream,  the  bow 
first  strikinjr  the  float  as  she  rounded   to,   which   was  fastened  by 
nieans  of  ropes  to  bits  on  the  float,  and  then  so  soon  as  her  rear  end 
worked  in  closc^  eimutrh  to  the  float  a  rope,  havinjr  a  clamp  ""  the 
^nd  of  it,  and  J;«stened  to  a  w  indlass  on  the  flnat,  was  thrown  and 
fastened  to  an  eye  on  the  si«leof  the  boat,  nnd  by  means  of  the  wind- 
Imss  she  was  broii^jht  in  and  moored  jam   up  ay;ainst  the  side  of  the 
float  so  that  there  was  no  space  l)elw«e!i   them,  and   iu»  aprons  were 
u>ed  at  any  time  between  the  boat  and  the  fioat,  and  none  wc»re 
needed.     The  plaintiff  was  co<rniz  int  of  these  facts.     On  Sunday,  Um* 
ioth  day  of  Feljruary,  1K!II,  tlu*  plaintiff,  being:  at  Cincinnati,  lioarded 
tlie  ferry  about  (>  o'cl(»ck  in  tlie  eveniui;  tojjo  to  Covin^tot..   He  went 
aboard  of  her  through  the  rear  yrate,  entered  the  cal)in  ami  remained 
there  until  the  bow  of  the  boat  struck  her  float  at  Covinorton,  andju<t 
so  soon  as  he  heard  or  felt   the  liump  he  jumped   up  and   walked 
throuL'h  the  entrine   room,  followintr  a  pass(*nirer  who  precedeci  him, 
on  to  the  bow  of  the  boat,  and,  without  stoppinjr  or  looking;  t<»   se«^ 
whether  or  not  the  boat   was  against  the  float,  he  walked  into  tht* 
river.     He  did  not  wait  for  the  t)oat  tc»  lie  moore<l  ajrainst  the  flcmt 
so  that  he  ccadd   use  tlie  customary   passaireway   from   the  ferry  to 
the  fioat  in  safety,   but   voluntarily,  and   witluait  invitatiiai  tuithe 
part  of  any  officer  or  employe  of  defendant   in  charge  of  said   Uoai, 
he  undertook  at  his  own  risk  to  leave  the  boat  and  get  onto  the   tlout 
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at  a  place  other  than  that  provided  for  the  diseinbarkment  of  pas- 
sen  sjers. 

There  is  no  evidence  of  incojnpetency  or  inisninnat^oinent  on  the 
part  of  the  crew  of  ihe  boat  or  any  member  thereof  in  offectinp^  its 
landini;  ac  the  time,  or  Ihnt  the  boat  was  out  of  repair  or  her  ma- 
chinery disonlered,  or  that  the  pas-^aifeway  provirled  for  pas?;enj?ers 
wa'^  insecure  or  unsafe  from  any  cause,  or  that  the  boat  failed  to 
make  her  landinvr  in  the  usual  and  ordinary  way. 

The  well-settled  doctrine  of  this  court  is  that  a  peremptory  in- 
struction to  the  jury  to  tind  for  the  defendant  is  proper,  ami  shouh^ 
be  gfiven  where  the  evidence  fails  to  show  any  nea:lig:ence  on  the 
part  of  defendant,  <»r  nejili^fence  tending  to  connect  the  defendant 
with  the  injury  complained  of. 

Tlie  instruction  was  properly  jriven  In  this  case.  Wherefore,  the 
judjj^ment  of  the  lower  court  is  affirmed. 


Biiowx,  &c.  V.  SwANCio,  At. 

(Filed  yor.  17,  1894— .Vo/  fo  be  reporfetL) 

Litn  if  (if  ion —The  purchasf  r  of  a  tract  of  laud  having  held  adverse  j)osses- 
pion  for  more  tli'in  thirty  years,  the  heirs  of  the  vendor  can  not  ret-over  the 
land  on  the  g^round  tliat  only  the  dower  was  meant  to  be  conveyed.  Tht* 
vendor'"*  disabihty  «»f  coverture  did  not  s^rve  to  extend  the  period  of  limita- 
tion beyond  thirty  years. 

.   Wood  <fc  Day  and  W.  H.  Holt  for  appellants. 

\Vm.  l.indsay,  Edward  W.  Hines,  J.  M.  Kash  and  Kobt.  Kiddell 
for  appellees. 

Appeal  from  Wolfe  (.'ircu it  Court. 

Opinion  of  the  court  by  Judjfe  Lewis. 

Appellants  brouji:ht  this  action  to  recover  of  apnellee  one-seventh 
of  a  tract  of  land  inherited  from  her  father,  John  N^ickell,  by  Lovinda 
Ilnjrhes,  who-^^e  heirs  at  law  thny  are. 

June  ](»,  1839,  Gabriel  Huj^hes  and  wife,  said  Lovinda  Hughes, 
executed  a  deed  to  Sanjuel  Hardwick,  by  terms  of  which  they  con- 
veyed all  their  f^art  of  said  land  and  covenanted  to  wrrrant  the 
title,  John  Nickell  beiti«:  then  dead,  and  she  havimr  inherited  that 
fractional  part  of  the  land.  But  accordinjr  to  the  certificate  of  two 
justices  of  the  peace.  b(»f()re  whom  the  deed  was  acknowleciged,  she 
simply  relinquished  her  dower,  and  consequently  the  deed  did 
not  operate  to  divest  her  of  title.  Hardwick,  however,  as  shfjwn  by 
the  evidence,  immediately  took  possession,  and  it  has  been  since 
contin-jously  held  and  claimed  adversely  under  and  in  virtue  of  that 
deed  by  him  and  Little,  to  whom  he  conveyed,  and  by  appellee 
Swango,  claiming;  under  Little.  It  thus  results  that,  althouyrh 
Lovinda  Hug:hes  was  not  simply  and  ah)ne  by  that  deed  divested  of 
title,  she  manifi*stly  did  undertake  to  sell  and  convey  absolute  estate 
in  the  land,  and  as  Hardwick  then  entered,  claiming  adversely  not 
not  merely  the  lite  interest  of  Gabriel  Hughes,  but  hers  as  well,  the 
statute  of  limitation,  according  to  the  case  of  Medlock  v.  Suter,  80 
Ky.,  VH,  and  others  since  decided  by  this  court,  then  began  to  run 
notwithstanding   her  coverture;  and  such  possession  having  since 
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been  continuous  and  uninterrupted  for  more  than  thirty  years,  it 

results  that  appellee  had,  long:  before  the  institution  of  this  action  in 

1880,  acquired  an  indefeasible  title.  For,  according  to  ruling  in  these 

cases,  her  right  of  action  accrued  at  date  of  the  deed,  or  as  soon  as 

Hardwick  entered,  claiming  the  absolute  title  in  virtue  of  his  pur- 

•chase,  and  her  disability  of  coverture  did  not  serve  to  extend  the 

.period  of  limitation  beyond  thirty  years. 

Judgment  affirmed.  ^   *  * 
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(FUed  November  22,  1SS)4— A^o/  fo  be  re  ported.) 

Payinent  in  fret  tul  of  creditors — Antenuptial  contract  —The  ]>ayiiient  of  a  sum 
of  money  to  the  wife  by  the  husband,  who  i«  ou  the  verge  of  ins«  Ivency.  on 
the  ground  that  it  is  in  right  of  the  wife's  claim  upon  the  husband  by  rea- 
son of  an  alleged  antenuptial  parol  contracjt  by  which  the  husband  promij*ed 
to  take  care  of  and  invest  the  wife's  distributable  share  of  her  father's  es^late, 
is  in  fraud  of  creditors,  and  no  such  agreement,  after  the  lapse  of  thirty-five 
years,  should  be  (uiforcedas  against  creditors 

llichards,  Weissenger  &  Btskin  for  appellants. 
Bullitt  tfc  Shield  and  Harnett,  Miller  &  Barnett  for  appellee. 
Appeal  from  Jefferson  Circuit  Court,  chancery  division. 
Opinion  of  the  court  by  Judge  Pryor. 

This  is  an  appeal  by  VV.  J.  Tapp  and  wife  froma  juds:ment  asrainst 
the  wife,  requiring  her  to  pay  a  certain  sum  of  money  into  court  in 
the  e(|uily  actions  numbered  40, 914  and  4o,91-l. 

The  husband,  W.  J.  Tapp,  was  president  of  the  Louisville  Bagging 
Manufacturing  Co.  In  the  month  of  February  (25),  1892,  that  com- 
pany drew  its  draft  on  J.  C.  Todd,  the  appellee,  for  $o,UOt»,  payable 
to  the  order  of  W.  J.  Tapp.  To'Ul  accepted  the  order  at  the  instance 
of  Tapp  and  for  his  accommodation. 

On  April  1,  1892,  a  draft  for  a  like  sum,  and  payable  in  the  same 
way,  was  accepted  by  Todd,  and  both  papers  discounted  by  Tapp, 
the  latter  using  the  proceeds.  The  paper  was  payable  in  fiveinonths. 
On  the  r)th  (»f  July,  1892,  l»efore  either  bill  matured,  Tapp  and  wile 
gave  a  mortgage  to  one  E.  C.  Bohne,  trustee,  for  5^10,(HiO  borrowcMi 
money.  The  money  was  paid  to  Tapp  by  the  attorney  of  Bohne, 
iind  the  former  deposited  the  money  to  the  credit  of  the  Louisville 
Bagging  ('o.,  of  which  he  was  president,  in  the  Kentucky  National 
Bank. 

This  deposit,  it  is  proven,  was  made  by  Tapp,  through  a  mistake  of 
some  sort,  and  on  the  12th  of  July  this  money  was  checked  out  by 
Tapp  and  handed  over  to  \\\s  wile.  On  the  21st  of  July  of  the  same 
year,atid  before  the  bills  or  either  of  them  fell  due  the  basf^ingompany 
made  ati  assignment  fur  the  benefit  <»f  creditors,  and  at  that  date  and 
for  sometime  prior  thereto  all  the  parties  to  the  paper  had  become  in- 
\solvent  except  the  accommodation  acceptor,  Todd.  He  took  up  the 
paper,  obtained  an  attachment,  an<l  in  the  effort  to  secure  his  debt 
found  that  the  husband  and  wife,  on  the  oth  of  July,  1892,  the  day 
on  which  the  mortgage  to  Bohne  was  executed,  had  entered  into  a 
written  agreement  l)y  which  the  wife,  in  consideration  of  $9,7")C», 
.agn^d  to  sign  and  did  execute  the  mortgage  to  Bohne  on  their  resi- 
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<]enc*p,  the  housp  and  lot  then  cx^oupied  by  them  on  Fourth  street, 
*ind  to  give  up  her  |N)tential  rijfht  ot*  dower  in  the  same,  and  the  wife 
further  to  convey  three  lots  in  Kansas  City  to  the  husband,  and  to 
surrender  all  claim  on  the  husband  for  money  and  property  which 
•descended  to  the  wife  from  herfather,  and  which  her  husband  received 
in  trust  for  her  use  and  benefit,  the  money  to  be  held  by  the  wife, 
and  used  for  her  own  .separate  use  and  bfnefit.  This  is  the  substance 
of  the  agreement  t)etween  husband  and  wife,  and  under  which  I  he 
wife  claims  to  hold  this  niofw^v  ajrainst  the  creditors  <if  the  husband. 
It  is  not  pret*^nderl  that  the  value  of  appellant's  potential  riyht  ofdowt  r 
and  the  deed  to  the  Kansas  (^ily  property  was  an  equivalent  for  the 
money  paid  to  the  wife  and  obtained  by  the  execution  of  the  mort- 
gage to  Bohne,  but  the  wife  is  asserting  her  ti^ht  to  the  money  by 
reasc)n  of  what  is  claimed  to  have  been  an  antenuptial  parol  <•<  n- 
tract  lK*tween  the  wife  and  hust>and,  made  in  the  numtb  of  IKm  em- 
ber, li^r>7,  by  whi  h  ht*  promised  the  wife,  before  their  marriajre,  to 
take  care  of  and  invf^st  tor  her  the  money  she  <ferived  or  might  ob- 
tain from  her  father's  estate,  there  having  been  no  distribution  made 
at  that  time,  the  sum  amounting  to  atiout  S12,()IM).  The  chancellor 
below  held  the  transacli(»n  between  the  hiisbHud  and  wife  fraudu- 
lent, and  directed  the  wife  to  i)ay  into  court  the  nmney  received 
under  the  Bohne  niortgagc.  It  seems  to  us  the  bare  statement  of 
the  facts  is  sutticient  to  sustain  the  judgment  bt^lovv  without  any 
further  cofnment  upon  the  testimony. 

In  this  ca-^e  the  husband  reduced  to  his  po-^session  the  njoney  of 
the  wife  under  a  promise  to  keep  it  for  her  and  invest  it,  as  is  alleged, 
and  instead  of  complying  with  his  promise  made  in  the  year  1857 
uses  the  ifioney  in  his  own  burliness  for  a  period  of  over  thirty  year-*, 
and  when  he  became  insolvent  in  the  year  1892  he  proposes  to  dis- 
<'harge  the  obligation  he  is  unrler  to  the  wife  at  the  expense  of  credi- 
tors, who  had  the  right  to  rely  upon  what  the  husband  then  <»wned 
iind  the  property  to  which  he  had  title  as  a  security  for  his  liabilities 
to  them. 

When  the  creditor  seeks  to  make  his  delit  he  is  met  with  a  secret 
parol  trust,  said  to  have  been  made  more  than  thirty-tivp  years  prior 
to  the  recital  in  the  agreement  of  1892,  as  an  ot>siaVle  in  the  way  of 
his  recovery.  Besides,  if  the  firoof  of  this  character  ot  trust  makes 
^uch  a  claim  superior  to  that  of  creditors,  there  isscarccly  an  instance 
where  the  marital  relation  exists  that  proof  as  to  what  the  husband 
:8aid  to  the  wife  or  to  others  as  to  his  purpose  to  protect  the  wife  in 
her  estate  could  not  be  obtained,  ileie  the  hust)and  Invested  and 
used  the  money  in  purchasing  real  estate  and  selling  it  by  regular 
conveyance-*,  the  wife  signing  the  deetls,  and  no  clain)s  asserted 
against  the  husband  until  after  a  lapse  of  more  than  a  quarter  of  a 
<'entury,  and  not  then  until  the  husimnd  had  met  with  pecuniary 
losses  involving  him  in  financial  ruin. 

It  seems  to  us  the  cases  of  Anderson  v.  Anderson,  80  Ky.,  (538; 
Mead*  V.  Stairs,  88  Ky.,  66;  Davis  v.  Justice,  14  Kv.  Law  Rk'p.,  741, 
«nd  other  cases,  are  decisive  of  this  question. 

In  our  opinion  no  sw:h  agreement  should  be  enforced  as  against 
-creditors  after  such  a  lapse  of  time.  The  court  below  reserves  the 
<|uestion  at$  to  the  security  of  the  wife  in  her  potential  right  of  dower 
releasetl  in  the  mortgage  to  Bohne.    That  question  is  not  before  us. 

Judgment  affirmed. 
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Avery  &  Sox.s  v.  Meek. 
(  Fili^d  Noveniher  24,  1894.) 

1.  Iiijunj  t<t  an  t'injiloi/e—In.strucfion.*i — In  thi«  action  for  damage**  for  an 
injury  suistnined  by  an  tmploye  wliile  oiling  a  mnchine  which  was  under  the 
mnnaj^emeiit  and  control  of  a  co-employe  of  a  superior  authority,  who  wast 
lemporarily  absent,  an  instrnction  ^iven  to  the  jury  wa-*  erroneous  and  prej- 
udicial to  the  defendant,  as  it  Hyrtumnd  that  plaintiff  rnay  tiot  have  known 
that  the  machine  whs  dangerous,  when  he  had  see»i  it  in  operation  daily  for 
the  [)receding  six  months,  and  mur»t  have  known  that  it  whs  dangerous  to 
oil  it  in  the  manner  in  which  he  attempted  to  do  so  The  instruction  was 
also  errone<»us  in  informing  the  jury  that  if  rhe  machine  wa.s  defective  the 
defendant  was  liable  for  full  measure  of  damages,  for  the  injury  raHV  DOt 
have  been  cau-ed  directly  or  indirectly  by  that  defect. 

2.  Same-  7se(jli[i<>iu'e — It  was  error  in  the  lower  court  in  failing  to  instruct 
the  jury  as  t  »  th(;  law  that  one  servai.t  can  not  for  any  less  degree  than  gross 
negligt-nce  of  a  co-employe,  superior  in  authority,  recover  for  an  injury. 

8.  Same  —  The  rule  that  where  a  defect  fn  or  nmtit.sion  from  an  iiixt ruction  in 
cured  or  supplied  elsewhere  in  the  series  of  instructions,  it  is  nut  to  bn  treated 
as  reversible  error,  does  not  apply,  as  the  court  fails  to  find  the  defective  in- 
struction qualitied  or  explnned. 

Dodfl  &  Dodd  and  Pirtle,  Speed  &  Trabue  for  appollnnts. 
Kirby  A  Smith  and  O'Neal,  Phelps  d*  Pryor  for  appellee. 
App)eal  from  Jefferson  ('ourt  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Lew  is. 

Robert  Meek,  an  infant,  suing  by  his  father  and  next  friend,  brought 
this  action  to  recover  for  a  personal  injury  receivorl  while  empl(»y€*d 
by  B.  F.  Avery  tV-  Sons,  a  corporation  owning  and  operating  a  plow 
facrory,  he  being  then  about  fourtt'cn  yt-ars  of  age. 

It  s(HMns  to  be  admitted  that  tlie special  and  only  service  he  was  at 
that  time  engaired  to  perform  was  carrying  iron  plates  to  atid  from  a 
sh(»aring  macliinc  uiwler  immediate  control  and  management  of  Sim- 
mons,  another  employe*.  But  it  is  alle^fed  in  thf»  petition  that,  obeying: 
an  order  of  Simmons,  who  was  then  temporarily  absent,  plaintiff  un- 
dertook to  oil  that  machine,  apd  in  doing  so  a  rag  he  haci  (or  the  pur- 
pose of  cleaning  it  was  caught  between  cogs  of  an  upper  and  nether 
wheel  in  njotion,  and  enrieavoring  to  withdraw  it  he  got  hi.s  haii<t 
crushed  so  as  to  recpnre  amputation. 

The  only  t^ror  of  the  lower  couri  relied  on  bv  rlefendant  for  rover- 
sal  of  the  judsjuient  in  this  «ase  we  need  to  consider  relates  to  instruc- 
tions given  the  jury,  which  it  may  be  said  at  the  outset  are  .sf>. 
numerous,  being  eleven  in  number,  as  to  some  extent  perplex  the 
jury.  But  the  '-ne  particularly  objected  to  is  No.  i\  as  follows:  *»It 
was  the  duty  of  the  defendant  to  provide  reasonably  safe  niachlnery 
for  the  use  of  its  employes  and  to  keef)  it  in  reasonably  safe  repair, 
and  if  the  jury  believe  from  the  evidence  that  the  machine  at  which 
ttie  ]  laintitf  was  employed  to  assist  Reuben  Simpson  was  defective 
and  dangerous,  and  that  the  j)laintiff  dirl  not  know  thereof,  but  I  he- 
defendant  or  its  employe  in  control  of  the  plaintiff  knew  it  wa.*^  <ie- 
fective  and  dangerous,  or  might  have  known  it  by  exercise  of  ordi- 
nary care,  then  the  law  is  for  the  plaintiff,  and  the  jury;  should  s«> 
tin<i,  unless  they  further  believe  from  the  evidence  that  the  injury 
which  plaintifi*  received  from  said  machine  was  caused  by  hi.s  own 
negligence." 

That  instruction  is  obviously  erroneous,  and  must  have  prejudiced 
the  defendant. 
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1st.  It  assumes  plaintiff  may  not  have  known  the  machine  was 
dangerous,  when  he  had  seen  it  in  operation  daily  durinj^  six  preced- 
ing: inonths,  and  must  have  certainly  been  aware  it  was  dangerous  to 
oil  it  in  the  manner  and  where  he  attempted  to  <Io  so. 

2d.  The  jury  was  informed  that  if  the  machine  was  defective  de- 
fendant was  legally  liable  for  full  measure ofdamaires,  that  beiny:  the 
plain  meaning  of  the  phrase  '4he  law  is  for  plaintiff,''  even  though 
the  injury  may  not  have  been  caused  directly  or  indirectly  by  that 
defect. 

The  defect  was  first  complained  of  and  set  up  in  an  amended  peti- 
tion file<l  sometime  after  commencement  of  the  action,  and  as  de- 
scribed therein,  was  lack  of  a  cover! ny:  for  the  cog-wheels,  which,  it 
was  stated,  had  been  in  proper  position  but  was  iiroken  off  and  never 
replaced.  But  the  evidence  shows,  and  indeed  an  inspection  of  the 
machine  would  render  it  obvious,  that  by  reason  of  the  direction  in 
which  the  cog- wheels  revolved  it  was  dangerous,  with  or  without  the 
covering,  to  oil  the  machine  on  that  side  plaintiff  attempted  to  do  it, 
while  it  could  have  been  done  in  comparative  safety  on  the  opposite 
side. 

Simpson  testifies  he  did  not  order  plaintiff  to  oil  the  machine  at  all; 
another  advised  him  to  keep  away  from  it,  and  there  is  evidence 
which  not  only  tends  to  show  plaintit!  was  injured  by  his  own  negli- 
gence, but  renders  it  doubtuil  whether  he  was,  when  hurt,  engaged  in 
oiling  the  machine.  But  the  jury  was.  by  theinstructi(m  in  question,, 
relieved  from  the  duty  of  considering  these  exculpatory  facts  and  re- 
quired to  Hnd  for  plaintiff  upon  the  bare  hypothesis  of  the  machine 
being  di'fective  and  dan«jerous,  v\h(»ther  the  injury  was  the  effect 
thereof  or  not.  It  is  true  they  were  in  general  terms  instructed  not 
to  so  find  if  the  injury  was  caused  by  plaintiff's  own  negligence.  But 
the  court  iiaving  lailed  either  to  give  in  that  connection  a  true  and 
full  definition  or  contributory  negligence,  or  to  permit  the  jury  to  in- 
quire and  determine  whether  the  alleged  defect  was  proximate  cause 
of  tlie  injury,  it  can  be  readily  perceived  defendant  was  deprived  of 
benefit  of  what  the  jury  might  have  reirardeii  available  defense-5. 

The  rule  is,  as  ar^jued  for  appellee,  that  an  apparent  omission  from 
or  defect  of  a  particular  instruction  shoulil  not  be  treated  as  reversible 
error  if  elsewliere  in  the  series  of  instructions,  which  must  be  con- 
sidered together,  the  omission  is  supplied  or  delect  <'ure(l.  But  we 
have  looked  at  all  the  instructions  singly  and  collectively,  and  failed 
to  find  the  misleading  and  illegal  proposition  in  second  instruction 
qualitie(]  or  explained.      s 

It  has  been  often  and  uniformly  held  by  this  court  that  one  ser- 
vant can  not,  for  any  less  degree  than  gross  negligence  of  a  co- 
employe  superior  invmthority,  recover  for  an  injury.  But  the  lower 
court  lailed  to  si>  instruct  the  jury  in  this  case,  and  therein  is  another 
error  affecting  substantial  rights  of  the  defendant,  now  appellant. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  a  new 
trial  consistent  with  this  opinion. 


Ware  v.  McCormack. 
{Filed  Nov.  17,  1894.) 


1.  Assignment  of  note — Genuineness  of  signatures—Grounds  of  recovery — 
The  A:j»igDee  of  a  note,  sold  without  recourpo,  may  recover  from  the  assignor 
either  upon  the  ground  of  a  warranty  that  the  signatures  were  genuine  or- 
of  the  want  of  consideration  after  bringing  suit  against  the  obligor,  whob 
pleaded  nan  est  factum. 

January  1,  1895 — 3 
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2.  An  assignynent  of  a  note  without  recourse  only  relieves  the  assit^nee  of  re- 
sponsibility by  reaaon  of  the  insolvency  of  the  obligors,  but  there  is  an  im- 
plid  warranty  that  the  signatures  are  genuine,  and  the  assignee  is  not  re- 
quired to  use  the  same  diligence  in  tes'itig  the  genuineness  of  the  paper  ajt 
is  required  in  teriting  the  solvency  of  the  obligors  in  case  of  a  mere  asdign- 
jnent  for  vp.lae. 

G.  G.  Gilbert  for  appelhint. 

Pry(ir  J.  Foree  and  \V.  H.  Ander«ion  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  the  month  of  January,  1888,  the  appellee,  McCorinack,  held  a 
note  paviible  to  himself  on  H.  Clay  Figg  and  E.  M.  Figgr  for  $G<K», 
datHi  March  1,  188t),  and  due  in  twelve  months.  Resold  this  note 
to  his  niece,  the  appellant,  for  $(542.65,  for  which  she  gave  him  her 
check,  and  he  assigned  the  note  to  her  without  recourse.  She  held 
the  n<)te  until  March,  181)0,  when  she  instituted  her  action  upon  it 
against  both  the  ol)Iigors.  H.  Clay  Fig^  was  insolvent  when  the 
note  was  executed,  and  known  to  be  by  all  the  parties  lo  the  trans- 
action. H»*  left  the  State  and  was  a  nonresident  when  the  action 
on  the  note  was  instituted.  The  solvent  obliuror,  E.  M.  Fiy:jr,  when 
served  with  process,  appeared  and  pleaded  non  t*st  fiictum,  and  upon 
that  issue  it  was  held  by  thejudtrrnent  of  the  court  thdt  he  had  never 
executed  the  paper.  At  the  time  the  appellee  sold  the  note  to  the 
appellant  she  believed  the  note  was  genuine,  and  had  no  reason  to 
think  otherwise  until  the  defense  was  made. 

Afier  judgment  against  her,  urd  in  favor  of  the  solvent  oblijror, 
fthe  instituted  the  present  action  against  her  assignor,  McC«)rmMck, 
alleiring  that  the  signature  of  E.  M.  Figg  to  the  note  was  a  forgery, 
and  in  the  action  against  him  on  that  paper  he  made  that  defense 
and  defeated  the  recovery,  and  soui^ht  lo  recover  upon  an  express 
warranty  bv  the  assignor  as  to  its  validity  or  the  implied  warranty 
that  it  contained  the  genuine  signature  of  the  obligors.  There  was 
also  a  second  paragraph  seeking  a  recovery  back  of  the  money  paid 
for  the  want  of  consideration. 

On  the  trial  of  this  action  a  judgment  was  rendered  against  the 
assignor,  McCormack,from  which  he  appealed  to  the  Superior  Court, 
and  the  judgment  of  the  court  below  was  reversed  on  the  ground 


When  the  case  was  tirst  tried  in  the  court  below  the  plaintifT  was 
required,  over  the  objection  of  her  counsel,  to  elect  whether  she 
would  proceed  on  the  tirsl  or  second  count  of  the  petition,  and,  elect- 
ing to  try  on  the  first  count,  recovered  the  judgment  that  was  re- 
versed. In  the  reversal  of  that  judgment  it  was  in  effect  held  by  the 
Superior  Court  that  on  the  return  of  the  case  the  plaintiff  should  be 
allowed  to  amend,  and<3ouhl  recover  upon  the  trround  of  a  want  of 
<»onsideration  for  the  mon**y  had  and  received  by  the  defendant.  On 
the  return  of  the  case  the  court  below  refused  tlje  offer  to  tile  such  an 
amendment,  and  a  judgment  was  entered  for  the  defendant,  and 
Irom  that  judgment  the  plaintiff  appeals.  It  is  now  insisted  that  the 
<*ffect  of  the  first  judgment  was  to  determine  that  the  second  count  of 
the  petition  contained  no  cause  of  action,  and,  beinR  res  adludlitita, 
the  plaintiff  could  file  no  such  amendment.  The  plaintiff  had  been 
compelled  toelect  to  proceed  on  the  first  paragraph  of  the  petition,  and 
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the  dismissal  of  the  second  paraf^raph  was,  in  its  ofTf^-ct,  a  dis- 
iinissal  without  prejudice.  It  was  not  involved  in  tlie  i.ssii<^  trifd  by 
the  Superior  Court,  nor  could  the  question  hav*^  been  raided  by  a 
cTosrt  appeal,  because  the  plaintiff  had  obtained  by  the  judjiment  re- 
versed all  that  she  had  asked  for,  and  so  when  the  eofle  returned  to 
the  lower  court  the  case  stood  with  the  rijfht  on  the  part  of  that 
court  to  permit  the  second  count  to  be  reinstated,  or  an  amended 
pleading:  setting  forth  a  cause  of  action  arisino:  by  reason  of  the  pay- 
ment of  this  money  without  consideration.  In  fact  there  was  no  rea- 
son for  recjuirinj;  an  election,  and  the  plaintiff  was  entitled  to  recover 
on  either  giound. 

Every  transference  of  a  note  or  bill  transfi-rable  by  delivery  war- 
rants that  il  is  not  fictitious,  fortred  or  altered.  (4  Lawson\s  Rights 
^nil  Remedies,  Ac,  section   1593;  2  Parson's  Notes  and  Bills,  o89.) 

When  a  note  in  assiirned  without  recourse  it  means  only  that  the 
assi&snor  is  not  to  be  responsible  by  reason  of  the  insolvency  of  the 
•oblijrois,  but  there  is  an  implied  warranty  that  the  paper  is  genuine 
that  is  broken  in  the  event  the  signatures  to  the  note  are  fortrer- 
4es.  An  assii^nment  of  a  note  for  value  is  a  uuaranty  of  the  sol- 
vency of  the  obligors  at  the  time  of  the  assignment,  and  the  assitfuor 
t)inds  himself  to  make  the  note  ^ood  in  the  event  the  assignee  uses 
the  pn>per  diligence  by  suit  to  test  Iht*  stilvency  of  the  payors,  but 
this  diligence  is  not  recjuired  in  order  to  test  the  genuineness  of  the 
signature,  for  if  the  obligee  parts  with  the  note  by  mere  delivery  for 
value  and  without  any  assisrnment,  he  becomes  liable  to  return  the 
•consideration  in  the  event  the  paper  he  sells  is  a  forgery.  Plis  lia- 
■ability  in  this  reirard  does  not  ciepend  upon  the  assignment,  but 
arises  from  the  s^ile  and  delivery  of  the  paper,  the  law  implying 
that  the  note  is  what  it  purports  to  be-  -the  genuine  signature  ot  the 
fiarties  to  it. 

The  rule  is  well  settled  in  Emerson  v.  Clay  well,  14  B.  M.,  15:  **If 
an  absolute  and  unconditional  assignment  be  made  of  a  bond,  either 
for  money  or  land,  the  assignor,  where  thpre  is  no  express  stipula- 
tion to  that  effect,  undertakes  by  implication  that  he  is  the  abso- 
lute and  unconditional  owner  of  the  bond,  and  has  an  indefeasible 
right  todetnand  what  the  bond  calls  for,  and  if  he  has  no  such  right 
there  is  a  breach  of  the  implied  undertaking  the  moment  the  bond 
is  &%signed.'^ 

Here  the  assignee,  by  the  contract  of  assignment*,  had  agreed  to 
risk  the  solvency  of  the  obligors,  and  there  was  no  necessity  for  any 
suit  to  test  their  ability  to  pay,  and  certainly  none  to  test  the  gen- 
uineness of  the  signature.  The  note  was  made  payable  to  the  assignor. 
He  is  presumed  to  know  whether  the  signatures  were  or  not  forger- 
ies, and  It  was  not  necessary  for  the  assignee  to  bring  an  action  that 
the  assignor  might  he  informed  as  to  the  validity  of  the  obligation. 
She  has  paid  full  value  for  a  note  that  was  worthless;  that  was  not, 
in  fact  or  in  law,  the  note  of  thesolvent  obligor,  and  if  even  required 
to  institute  legal  proceedings,  that  the  issue  of  non  est  factum  might 
be  determined,  it  then  appears  that,  by  a  proper  legal  proceeding  not 
oaestioned  by  the  appellee,  it  was  adjudged  that  the  name  of  E.  M. 
PlttK  was  a  forgery. 

What  is  the  legal  as  well  as  rational  meaning  of  the  language 
without  recoarse  used  in  the  assignment  of  a  note?  In  makingthesale 
and  transfer  of  this  note  did  the  mind  of  either  party  conceive  the 
necessity  of  testing  by  action  the  validity  (»f  any  signature  to  the 
paper?  Did  the  law  inipose  such  an  undertaking  on  the  part  of  the 
appellant  when  she  made  the  purchase,  and,  when  accepting  the  as- 
^i^aient  by  which  she  risked  the  solvency  of  the  parties  to  it,  im- 
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pose  the  duty  of  requiring  nn  action  on  the  paper  at  the  first  term  of 
court  after  the  asaii^nnient  in  order  to  have  determined  by  n  judicinl 
tribunal  whether  or  not  the  siirnrtturen  of  this  note  execuie<l  to  her 
assignor  were  or  not  >jen nine?  We  think  not.  H.  C.  Figg  was  in- 
solvent at  the  time,  and  so  continued.  The  appellee  has  lost  nothinip^ 
but  has  received  from  the  pluiniitf  the  amount  of  the  note  and  in- 
terest, exceeding  $^1)0,  without  any  consideration  whatever. 

The  doctrine  of  the  case  of  VVynn  v.  Poynter,  3  Bush,  54,  is  over- 
ruled, and  the  judgment  below  reversed,  with  directions  to  permit 
the  amended  pleading  to  be  filed,  and  for  proceedings  consistent 
with  this  opinion. 

Judge  Pryor  delivered  the  following  response  to  petition  for  re- 
hearing: 

The  only  question  in  this  case  necessary  to  be  considered  is,  is  the 
holder  of  a  note  assiarned  without  recourse  required  to  bring  a  suit  at 
the  first  term  of  the  court  after  the  assignment  in  order  to  hold  the 
assignor  bound  for  the  genuineness  of  the  signature?  We  think  the 
question  is  too  plain  for  argument,  and  that  the. assignee  may  sue  at 
any  tim*^  within  five  yeai^s  on  the  implied  warranty  of  genuineness 
that  arises  not  from  the  assignment  but  from  the  sjde  and  delivery 
of  the  note. 

In  the  case  of  Wynn  v.  Poynter  there  was  no  trial  on  the  plea  of 
non  est  factum,  or  pro(»f  that  the  note  was  a  forgery,  as  the  able  judge 
in  his  response  to  the  petition  for  a  rehearing  states;  and  while  that 
case  is  correctly  decided  on  the  facts,  the  objection  to  the  principle 
announced  in  that  case  is,  the  court  held  '*the  action  must  be  prose- 
cuted with  the  same  legal  diliijenceto  ascertain  the  genuineness  of  the 
paper  required  by  theassijinee  to  test  the  solvency  of  the  obligor 
before  you  can  make  the  assignor  responsible.'*  This  we  liold  not  to 
be  the  law,  and  that,  as  in  case  of  the  sale  of  a  chattel,  pHssing  hy 
delivery  or  by  written  transfer,  whenever  there  is  no  legal  title  in  the 
vendor,  or  a  burden  of  the  implied  warranty,  the  vendee  may  sue  at 
once  to  recover  damages,  and  the  measure  of  recovery  usual  in  .such 
cases,  where  there  is  a  total  failure  of  consideration,  is  a  recovery  of 
the  money  back  with  the  interest;  and  if  a  particd  loss  l)y  reason  of 
the  breach,  then  a  recovery  to  that  extent.  The  appellant  in  this  case 
had  agreed,  by  accepting  the  assignment  without  recourse,  to  risk 
the  solvency  of  the  parties  to  the  notes,  and,asthefactsallege(i  show, 
because  there  was  no  doubt  as  to  the  solvency  of  the  appellee,  all 
the  parties  knowing  the  insolvency  of  his  obligor.  Now  this  note 
was  mnde  payable  lo  the  appellant,  and  he  is  required  to  kn<»w  when 
he  sells  the  note  whetlier  or  not  the  paper  is  genuine,  and  it  would 
be  al)surd  to  say  that  it  was  the  duty  of  the  holder  to  sue  that  he 
might  ascertain  the  genuineness  of  the  sii;nature.  If  there  had  been 
an  assignment  in  the  ordinary  foriri  there  might  be  some  reason  for 
holding  the  assignee  bt)und  to  sue  at  the  first  term,  as  it  is  admitted 
that  one  of  the  obligors  signed  the  paper;  but  if  he  had  not  sued,  and 
it  appeared  that  he  had  relied  on  the  solvency  of  one  whose  signa- 
ture w  iS  a  forgery,  and  that  the  other  was  insolvent,  and  had  been 
from  the  date  of  the  assignment,  still  he  could  recover  because  it 
would  have  been  fraud  in  fact  as  well  as  in  law  to  sell  a  forged  note, 
the  liability  arising  from  the  sale  and  delivery  of  the  paper;  and 
having  been  executed  to  him,  it  must  be  coi\clusively  presumed,  in 
an  action  against  him  to  recover  back  the  m'»ney,  that  he  knew  the 
paper,  if  a  S)rgerv,  was  not  genuine. 

It   is  argued   the  Superior  Court  has  decided  that  the  case  of 
Wynn  v.  Poynter  settles  the  question,  and,  therefore,  the  case  is  res 
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adjudicata  when  the  court  expressly  authorized  the  filingr  of  an 
«niende»l  pelilion  construing  the  first  action  as  bein^  on  the  implied 
warranty  of  assijrnnient.  where  there  was  no  such  warranty  except 
such  as  aro^e  from  the  fraud  of  tJie  party  seliin^c  the  paper  and  the 
want  of  consitleraiion. 

If,  therefore,  the  opinion  of  that  court  is  res  afijudicata  as  to  the  one 
question,  it  must  h(»sf)  as  to  all  others;  and,  authorizing?  the  amended 
pleadint;  and  sustaininif  it  when  it  was  offered,  we  have  clearly  be- 
fore us  what  that  court  did  decide.  The  an)pnded  pelitinn  should 
have  been  filed,  and  the  specific  objection  made  here  that  the  peti- 
tion or  the  amend irient  was  not  sworn  to  will  not  avail. 

Petition  overruled. 


Murray   v.  Commonwealth. 

(Filed  December  4,  1804 — Not  to  be  reported.) 

Coi^roborativv  testimony — Appellant  was  convicted  of  burglary  chiefly  on  the 
testimony  of  an  accomplice,  but  in  view  of  the  fnct  that  testimony  was 
sjhovn  that  accused  had  been  to  the  house  broken  into  about  a  week  before 
inquiring  for  work,  and  had  been  afterwards  seen  in  earn  eft  conversation 
with  the  accomplice  and  another,  the  court  will  not  interfere  with  the  find- 
injf  «»f  the  jury,  who  heard  the  whole  case,  and  under  proper  instructions*  be- 
heved  beyond  a  reasonable  donbt  that  the  accused  was  guilty. 

B.  R.  Jouett  for  appellant. 
W.  J.  Hendrick  for  appellee. 
Appeal  from  Clark  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigrg. 

The  appellant  wns  convicted  of  the  crime  of  burglary  chiefiy  on 
the  testinioiiv  of  an  accomplice,  and  whether  there  is  any  proof  cor- 
ruboratinj;  that  testimony  tendins:  to  connect  the  accused  with  the 
commission  of  the  olTense  is  the  snle  question  on  this  appeal. 

On  the  nigfht  of  the  burglary  one  Holiday,  who  lived  some  miles 
from  Winchester,  Ky.,  was  aroused  from  sleep  by  some  one  trying 
to  open  his  bed-room  door,  which  was  propped  with  a  l)oard.  He 
seizi'd  his  gun,  and  when  the  thieves  had  prized  open  the  door  a  few 
inches  he  thrust  the  gun  out  and  tired.  The  parties  returned  the  fire 
and  tiled.  Holiday  found  an  cuter  door  t)roken  as  well  as  a  window, 
an<l  also  (iiscrivered  blood  spattered  over  the  wall  and  floor  near  the 
door,  and  for  some  distance  on  the  grass.  About  8  or  9  o^dock  on  the 
following  morning  the  appellant  was  seen  in  a  spring  wagon  with 
As;i  Murray,  the  negro  x^ho,  as  it  appears  afterwards,  had  been 
shot  the  night  before  by  Holiday.  ZacU  Murray,  a  son  of  Asa,  was 
with  them,  but  was  wnlking.  They  came  on  to  Winchester,  and  by 
Dr.  Holmes  it  was  shown  th»»t  Zack  came  to  his  office  and  had  him 
go  up  to  Highland  street  to  see  a  man  who  had  been  shot.  He  found 
Asa  with  his  hand  shot  to  pieces,  and  was  given  to  understand  that 
he  was  to  do  the  doctoring  without  asking  any  questions  as  to  how 
the  **accident"  occurred.  Although  Asa  objected  to  going  out,  he  pre- 
vailed on  him  to  go  to  his  office,  where  he  became  so  violent  during 
the  operation  on  his  hand  that  he  informed  his  son  that  he  must 
j(et  some  on»»  to  help  hold  his  father,  or  he  would  himself  call  in 
some  assistance.  Zack  left  at  once  and  soon  returned  with  the  ap- 
4>ellant.     After  the  amputati)n  of  the  hand  the  negroes  left,  and  it 
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appears  went  at  once  to  the  depot  and  topk  the  train  to  Cincin- 
nati, the  accused  testifying  that  lie  returned  on  the  following  Mon- 
day. 

It  was  shown  that  about  a  week  before  the  attempted  robi>ery  the 
appellant  and  another  person  came  to  Holiday's  makini;  inquiry  as> 
to  work;  that  he  and  Asa  and  another  had  been  seen  in  earnest  con- 
versation top:ether  prior  to  the  night  in  question.  The  father-in-law 
of  the  accused,  who  attempted  to  prove  an  ah'bl  for  him,  was  shc»WE> 
to  have  said  just  after  the  occurrence,  on  hearing  that  Allen  was  sus- 
pected, that  he  migjit  have  been  there — meaning  at  Holiday's — as 
he  didn't  see  him  until  the  following  Sunday. 

The  circumstances  do  not  connect  the  nccused  with  Asa  at  the  pre- 
cise time  when  the  crime  was  c(»mmitted,  but  if  they  tend  to  do  su 
they  are  sufficient.  "A  conviction  can  not  be  had  upon  the  testi- 
mony of  an  accomplice  unless  corroborated  by  other  evidence  tendlnjr 
to  connect  the  defendant  with  the  commission  of  the  offense."  (Sec- 
tion 241,  Criminal  Code.) 

We  can  not  say  that  these  circumstances  do  not  so  tend.  It  is  prob- 
able that  the  sufficiency  of  this  corroborating  proof  would  no;  have 
been  questioned  but  for  the  unsatisfactory  testimony  of  th*^  accom- 
plice, Asa  Murray.  This  witne&s  was  either  crazy  or  pretended  U> 
be  so  when  testifying,  and  gave  absi.rd  and  silly  answers  to  the- 
questions  propounded  to  him.  He  swore,  however,  that  the  accused 
was  with  him  on  the  night  of  the  burglary,  although  he  swore  oi> 
cross-examination  to  the  contrary,  and  finally  refused  to  answer  fur- 
ther. 

The  jury,  however,  heard  the  whole  case,  and  under  proper  in- 
structions belie  veil  beyond  a  a  reasonable  doubt  that  the  accuseti 
was  guilty.    We  can  not  interfere  with  their  finding. 

Judgment  affirmed. 
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Springfield  Fire  &  Marine  Insurance  (X>.  v.  Phillips,  Ac. 

{ Filed  November  21,  1894.) 

1.  Fire  insurance^ False  ansicer  written  by  agent  in  application — Where 
an  applicant  for  firo  insurance  discloses  to  the  a^ent  the  existence  of  a  mort- 
gage on  the  property,  but  the  agent  filling  up  the  application  writes  the 
answer  "no"  in  response  to  the  qnestion,  "is  the  property  eocnmbered  by 
mortgage  or  other  liens T*  the  assured  not  knowing  of  the  mistake,  is  not 
bound  by  the  paper,  although  he  signed  it,  and  the  company  can  not  escape 
liability  on  the  ground  that  the  answer  as  written  was  false. 

2.  Failure  to  disclose  existence  of  lie.rt— Materiality  to  risk — Where  there  i« 
no  fraud,  and  the  assured  answers  incorrectly  that  there  are  no  liens  or 
mortf^ages,  the  question  arises  whether  the  lien  was  material  to  the  risk.  And 
the  question  of  materiality,  the  facts  being  admitted,  is  necessarily  a  qnes- 
tion of  law  and  not  a  question  of  fact  for  the  jury.  And  if  the  li**n  upon  the 
land  compared  with  its  yaloe  is  so  small  that  it  can  not  possibly  affect  the 
interest  in  the  hou!<e  which  is  insured,  the  court  will  then  say,  %&  matter  of 
law,  that  the  lien  was  not  material  to  the  risk. 
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In  this  case  the  insared  property,  including  the  house,  was  not  worth,  at 
the  highest  estimate,  more  than  $5,250.  The  htnd,  at  the  highest  valoation^ 
was  worth  not  more  than  $3,750  The  mortgage  was  over  $2,500,  and  was 
bearing  interest.  The  insurance  on  the  house  was  for  $1,200  for  a  term  of 
five  years  Heid — That  the  court  can  not  say,  as  matter  of  law,  that  the  lien 
was  not  material  to  the  risk,  and  the  question  being  one  of  law,  the  court 
erred  in  instructing  the  jury  thnt  thou^jh  they  should  believe  the  plrtintiflP  did 
not  disclor^e  the  mortgage,  still  they  should  find  for  the  plaintiffs  unless  they 
believe  that  defendant  would  not  have  issued  the  policy  if  it  had  known  of 
the  existence  of  the  mortj^age. 

3.  The  testimony  of  the  agent  that  he  would  have  still  insured  the  property  if 
be  had  been  informed  of  the  mort^^age  was  ir-competcnt.  as  the  company 
was  not  bound  by  the  agent's  opinion  as  to  what  he  might  have  done  under 
different  circumstances. 

4.  Jiiaurance  void  as  to  one  thing  insured  void  as  to  a//— While  the  policy  in- 
sures the  house  for  one  sum  and  the  furniture  for  another  sum,  still  the  in- 
surance WHS  procurt-d  by  one  contr  ict.  at»d  any  mistatemcnt  or  concealment 
as  to  any  material  fact  which  would  invalidHte  the  insurance  as  to  one  of  the 
subjects  will  vitiate  it  as  to  the  other. 

6.  Effect  of  levy  of  execution  and  of  suit  to  enforce  mortgage  lien—k  ptovision 
in  the  policy  that,  it  shall  be  v»id  "if  an  execution  be  levied  on  the  property 
insared.  or  foreclosure  of  mortgage  be  begun,"  must  be  treated  as  contract- 
ing against  any  ch*inge  in  the  title  or  possession  of  the  property,  as  is  shown 
by  the  additional  words,  "or  if  any  change  takes  place  in  the  title  or  posses- 
sion of  the  property,  whether  by  sale,  transfer  or  conveyance,  legal  process 
or  judicial  decree.'  Therefore,  the  policy  whs  not  rendered  void  by  the  levy 
of  an  execution  upon  the  property  or  by  judgment  for  the  sale  of  the  prop- 
erty in  a  snir.  to  enforce  the  mortgage  lien,  there  being  no  chanv^e  of  posses- 
sion. Nor  did  a  sale. of  the  property  under  the  judgment  invalidate  the 
policy,  the  sale  proving  abortive  by  the  failure  of  the  purchaser  to  execute 
bond,  and  another  sali  beicig  ordered. 

Dulaney  &  Mitchell  for  appellant. 

Wright  &  McEIroy  and  T.  W.  Thomas  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Barbour. 

The  appellant,  by  its  policy,  insured  appellee's  house  and  furni- 
ture against  lo«s  by  fire— the  house  for$l,20(^  and  the  lurniture  for 
$400. 

The  property  having:  been  destroyed  by  fire,  the  appellant  re- 
sists any  recovery  against  it  upon  the  ground  that,  in  violation  of 
the  provisions  of  its  policy,  there  was,  at  the  time  the  application 
was  made  anti  the  policy  issued,  a  liiortaase  upon  the  property, 
which  fact  the  assured  failed  to  disclose;  and  further,  that  after  the 
delivery  of  the  policy,  proceedini^  had  bnen  instituted  for  the  en- 
forcement of  the  mortgfuge  lien  and  a  sale  of  the  property,  and  jud};- 
ment  rendered  therelor,  which  was  in  process  of  execution  when 
the  property  burned;  and  also  that  an  execution  in  favor  of  another 
creditor  had  been  levied  upon  the  property,  and  proceedings  were 
pendinjr  lor  the  enforcement  of  the  lien  when  the  property  was  de- 
stroyed. 

The  provisions  of  the  policy  bearing  on  these  defenses  are  these: 
"It  an  application  *  *  *  is  referred  to  in  this  policy,  such  ap- 
plication *  *  *  shall  be  considered  apart  of  this  policy  and  a 
warranty  by  a.ssu red;  and  if  the  assured,  in  a  written  or  verbal  ap- 
plication, makes  any  erroneous  representation,  or  omits  to  make 
kno^\n  any  fact  material  to  the  risk,  or  if  the  insured  shall  have  or 
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hereafter  make  any  other  insurance  on  the  property  hereby  insured 
without  the  consent  of  the  company  written  hereon,  or  \\  the  ri^^k 
be  increased  by  any  means  within  the  control  of  the  assure<l,  t)r  if 
it  be  a  manufacturinji:  establishment,  runninjr  in  whole  or  in  part 
over  an  extra  time,  or  runnins;  at  nifjht,  or  if  it  shall  cease  to  be 
operated  without  special  aijreement  endowed  on  this  policy,  or  if  an 
execution  be  levied  on  the  property  insured,  or  foreclosure  of  mort- 
jfage  be  bej^un,  or  the  property  be  soM  under  a  deed  of  trust,  or  if 
the  assured  simll  be  adjudjsed  a  bankrupt,  or  if  the  property  insured 
be  assierned  under  any  bankrupt  or  insolvent  laws,  whether  by  sale, 
transfer  or  conveyance,  letjal  process  or  judicial  decress,  *  *  *  or 
if  the  assured  is  not  the  sole,  absolute  and  uncon<iitional  owner  of 
the  property  insured,  *  *  *  then  in  every  sui'h  case  this  policy 
shall  be  void.'* 

In  the  application  this  question  was  asked:  **Is  the  property  en- 
cumbered by  mortjrajre  or  other  liens?"  The  answer,  as  written  in 
the  applicatir)n,  is  **no." 

The  contention  of  the  appellee  is  that  the  existence  of  the  mort- 
jrage  was  made  known  to  the  agent,  who  applied  for  and  took  the 
application,  and  that  he  fdled  out  the  application,  and  the  answer, 
as  it  appears,  was  his  mistake  or  oversight.  If  this  was  so  (as  has 
been  repeatedly  held)  the  assured,  who  did  not  know  of  the  mis- 
take, was  not  bound  bv  the  paper,  althouirh  he  sij^ned  it,.  He  was 
not  in  fault,  and  the  company  cm  not  escape  liability  on  tlie  *:round 
that  the  answer  as  written  was  faNe.  This  was  a  que*^tion  of  fact 
for  the  jury,  and  we  will  not  undertake  to  disturb  their  Hndinjjf  upon 
this  point. 

The  lantl,  includinj;  that  upon  which  the  house  stood,  at  the  hi«:h- 
est  valuation — that  fixed  by  the  assured — was  worth  not  exceeding 
$3,750.  The  morttfai-e  was  for  over  $2,oi)i),  and  was  bearimr  interest. 
The  insurance  on  the  house  was  for  $1,200  for  a  term  of  five  years. 
In  the  Ph(jenix  Insurance  Co.  v.  Co  »nies,  H  Kv.  Law  Rkp.,  6<k3, 
the  insured  house  stood  on  a  tract  of  140  acres  of  land,  upon  which 
there  was  a  vendor's  lien  for  only  $000. 

In  the  Kenton  Insurance  Co.  v.  Wiirjjinton,  89  Ky.,  330,  the  in- 
sured house  was  on  a  larjre  tract  of  land.  Persons  otlier  than  the  in- 
sured had  a  one-fourth  interest  in  the  land,  but  had  no  interest  in 
the  house,  as  it  was  built  by  the  insured  himself.  In  each  of  those 
cases  the  insured  innocently  represented  in  his  application  that  there 
were  no  morte:aires,  liens  or  other  encumbraiu'es  on  the  land.  There 
was  no  fraud  or  attempt  to  deceive,  and  the  court  hehl  that  the 
lien  in  the  one  case  and  the  undivided  interest  in  the  other  could 
not.  considering  the  smallness  of  the  encumbrance  as  compare<l  with 
the  assured's  interest^  have  been  material  to  the  risk*  the  court  in 
the  Coorm^s  case  sayinir:  **It  is  evident  that  if  the  fact  of  the  lien  had 
been  disclosed  it  would  not  have  been  material  to  the  risk,  and  that 
any  prudent  aurent  or  company  would  liave  made  the  insurance." 

in  the  Mesche  idorf  cases  (14  Ky.  Law  Rep.,  Tf)),  the  mortj^ajreon 
insured  personal  property  was  undisclosed.  The  cases  went  off  on  the 
pleadine:s,  which  made  it  appear  that  the  raortirajje  was  jrreater  in  the 
one  case  than  in  the  other.  There  was  in  neither  case  any  applica- 
tion, written  or  verbal,  and  the  court  said:  **The  rule  is  that  where 
no  inquiries  are  made  the  intention  of  the  insured  becofnes  material, 
and  to  avoid  the  policy  it  nmst  be  found  not  only  that  the  matter 
was  material,  but  also  that  it  was  intentionally  and  fraudulently 
concealed,"  and  the  cases  were  decided  upon  that  point.  Thus  it 
will  be  seen  that  where  there  is  no  fraud — for  fraud  vitiates  every- 
thing— and  the  insured  answers  incorrectly  that  there  are  no  Hens 
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or  mortgagees,  the  question  arises  whether  the  lien  was  material  to 
the  risk. 

If  the  lien  upon  the  land,  compared  with  its  value,  is  sf)  small 
that  it  can  not  possibly  affect  the  interest  in  the  house  which  is  in- 
Hured,  the  court  will  then  say,  as  matter  of  law,  that  the  lien  was 
not  material  to  the  risk,  and  would  nt)t  have  prevented  any  prudent 
underwriter  from  makinji:  the  insurance.  The  question  of  materi- 
ality— the  facts  being  admitted — is  necessarily  a  question  of  1h\v  and 
not  a  question  of  fact  for  the  jury.  Here  the  morty:a.;e  was  for  $2, .')()(), 
bearinu:  interest.  The  prop^-rty,  inclndin:;  the  h  >  ist\  at  the  hi^rliest 
estimate,  was  not  worth  more  than  $5,25n.  The  housu  was  insured 
for  Ave  years  for  $1,200.  In  such  case  the  court  can  not  s;iy,  as  mat- 
ter of  law,  that  the  lien  was  not  material  to  tne  risk.  The  question 
being  one  of  law,  the  court  erred  in  giving  instruction  No.  5,  which 
told  the  jury  that  tliou^'h  the  plaintiffs  did  not  disdosn  the  mortgatie, 
still  they  should  find  for  the  plHi')tiffs  unless  they  believed  **that  the 
defend.int  would  not  hMve  i.-sviedsaid  policy  at  all,  or  w^)ul(i  not  have 
iasued  it  for  the  amount  it  did  issue  it  if  it  had  been  known  at  the 
time  c>r  the  existence  of  said  mortgage." 

This  iistrnction  was  based  on  the  statement  of  the  agent  in  re- 
spon-ije  to  the  plaintiff'sqiie-^lion  that  he  would  haveslill  in-«urel  the 
property  if  he  h-^d  l)een  iiformed  of  the  mortgaur  '.  Tliis  evidence 
was  ineompelent.  The  company  was  not  ho  nul  hy  ihe  agent's  opin- 
ion, rii^  inquiry  was  as  to  what  the  ag^nt  did  rlo;  not  what,  under 
ditl'erenl  eircumstances  h'^  might  hiive  done.  TJih  instra  '.tiofi,  be- 
sides, was  in  direet  conflict  with  instruction  A,  which  told  the  jury 
uiile-s  th^»  assured  informed  the  agent  of  the  existence  of  the  mort- 
gage when  he  took  the  application  they  should  find  for  the  d(  fend- 
ant. 

There  was  bj;t  one  contract  for  insurance.  While  the  ]K»licy  in- 
sures the  house  for  one  sum  and  the  fmniture  for  anotlier  sum,  and 
the  contract  ujust  be  treated  as  separate,  in  the  sense  that  the  loss  on 
each  is  limited  to  the  amount  for  which  it  is  in-^ured,  and  while,  as 
we  have  held  in  ri  similar  case,  thecomp  my,  sarist1'»d  as  to  the  value 
of<methi>ig  insured,  maysHtle  for  it  without  losing  the  right  to 
contest  ihe  claim  for  the  other,  still  the  insarance  was  procured  by 
one  contract,  anci  any  misstatemr'nt  or  concealment  as  to  any  mate- 
rial fact  which  would  invalidaie  the  in-urance  as  lo  orie  of  the  sut)- 
jects  of  insurance  will  vitiate  it  as  to  the  other.  The  court,  therefore, 
erred  in  peremptcaily  instructing  the  jury  to  find  for  the  plaintiffs 
the  value  of  the  furniture  lost  not  exceeding  $400. 

Did  the  judgment  or  lerinj:  the  sale  of  the  property  to  satisfy  the 
mortgage  debt  or  the  levy  of  the  execution  invalidate  the  policy? 
There  is  no  provision  a^'alnst  the  voluntary  creation  of  future  liens 
upon  the  property .  A^  to  the  execution  levy,  a  case  in  point  is  the 
Corinth  Insurance  Co.  v.  Rerger,  42  Penn.  S'".,  280;  82  Am.  Dec,  o04. 
There  the  ))olicy  stipulate:!  that  it  should  cease  at  and  from  the  time 
the  property  thereby  insured  should  bn  levied  on  or  taken  into  pos- 
session or  custody  under  any  proci'editig  in  law  or  equity.  The  court 
»aid:  "Was  it  theun(ierstandiug  of  the  parties  that  the  policy  should 
cease  on  the  occurrence  of  an  act  done  hy  a  third  party,  which  could 
not  increase  the  hazarl  of  the  insurers,  nor  take  away  either  his 
power  or  his  motives  for  preserving"  the  property  from  destruction 
by  fire?  We  think  not.  *  *  *  Giving,  then,  to  the  condition  a 
rea.*«onable  construction,  such  as  it  may  be  supposed  was  intended  by 
the  parties,  the  phrases  ^levied  on'  and  *taken  into  possession  or  cus- 
totiy' have  the  same  meaning.  The  latter  defines  the  former.  Un- 
less It  be  so,   the  latter  expression   is  superfluous.    Certainly   the 
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landfuat^e  of  the  ptilioy  admits  of  such  a  c  instruction.  It  is  fonson«nt 
with  what  may  lie  suppr.secl  to  have  he^n  the  intention  of  the  par- 
ties, and  even  if  the  ronstruetion  contended  for  by  the  plaintiffs  in 
error  were  equally  reasonable,  that  must  be  adopted  which  is  most 
favorable  to  the  assured." 

That  c;isf>  was  sunnnarized  and  followed  in  Insurance  Co.  v. 
0*Maley,  82  Penn.  St.,  4nO;  22  Am.  Rep.,  769.  Under  the  letter  of  the 
contrnci  the  provision  that  '*if  an  execution  be  levied  on  the  prop- 
erty Insured,  or  fort^cl-^sure  of  morttj  i^e  b:^  b'-trun,"  his  l)een  vi!»- 
lated,  btit  that  is  not  tl  e  re?!Son  and  spirit  of  the  contract.  As  we 
have  said,  there  was  no  provision  against  the  insured  creatingr  a  lien, 
and  it  is  not  reas«)nable  to  suppose  that  it  was  intended  to  provide 
for  a  forfeiture  on  account  of  a  lien  created  without  his  consent. 
So  far  as  that  question  is  concerned,  we  asj^ume  that  the  comiiany 
knew  of  the  mort:raiie.  The  insiiiuti»>n  of  a  suit  to  enforce  the  lien 
and  se:l  ihe  property  to  pay  the  debts  does  not  increase  the  com- 
pany's risk.  The  purpose  of  all  the  provisions  quoted  is  to  reijuire 
the  a-sured  to  retain  ihe  s:ime  intere-^t  in  the  preservation  of  the 
propel ty  thai  he  h:id  when  he  irsiired  it,  and  they  should,  as  in  the 
case  of  a  h'v  y  of  an  e>:ccniion,  l>e  c<»nstru'^  I  as  r  'I  itin^f  to  and  aff»*ct- 
iufj  the  prov  i-ion  in  the  same  sentence.  **or  if  .:ny  chantre  takes  place 
in  tlic  title  or  p  >sses*ion  of  the  property,  whether  by  sale,  transfer 
or  conveyance,  lejal  process  or  judicial  dei-ree."  In  other  words, 
they  >hotil.i  b»*  treated  as  (Viulrattin^r  a^  linst  any  chan;ie  in  the  title 
or  posses-io'.i  of  tlie  prfjp-rty. 

In /K can  v.  Hibernia  Insurance  Co.,  9  Vrootn  (N.  J.),  441;  20  Am. 
Rep.,  409,  ihe  nolicy  provided  **or  if  the  said  property  shall  tK»  solo 
or  conveyed,  *  *  *  this  policy  shall  be  null  and  void.  A  judg:ment 
in  foreclosure  proceedings  or  sale  under  execution  shall  be  deemed 
an  alienation  of  the  properly.''  The  meanim?  of  this  was,  of  course, 
that  **a  judgment  in  loreclosure  proceedimrs"  should  leiider  the 
policy  void.  The  court  said  **the  lair  dedriciion  from  the  lanjifuaye 
of  the  policy  is  that  the  alienation  inendv^l  was  such  as  would 
amount  to  an  actual  trans  "er  of  the  tile,  and  that  by  the  phrase 
*ajudi?raent  in  foreclosure  proceed i a sjs'  was  meant  some  proceedinir 
which,  <»f  itself,  would  effect  such  a  transft*r.  Tins  result  a  strict 
foreclosure  would  accomplish." 

In  this  State  a  judgment  foreclosiny:  a  mortgage,  as  commonly  ex- 

reclosure 
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forever.  This  takes  place  when  the  mortgagor  has  loifeited  his  es- 
tate by  nonpayment  <>f  the  money  due  on  the  mortgage  at  the  time 
appointed,  but  still  retain^*  the  equity  of  redernption.  In  sucli 
case  the  mortgagee  may  Hie  a  bill  calling  on  the  mortg  gor  in  a 
court  ()•  equity  to  redeem  his  estate  presently,  or  in  default  thereof 
to  be  fonver  barred  from  any  riiiht  of  redemption." 

We  are  of  <»pinion  that  the  court  below  properly  held  that  the 
judiTUjent  in  the  mortgage  case  and  the  levy  of  the  execution  did 
not  invalidate  the  policy.  There  was,  however,  a  sale  under  the 
judgment  foreclosing  the  mort;:aire,  and  the  plaintiff,  Mrs.  Phillips, 
i)id  at  the  sale  and  the  property  was  knocked  off  to  her,  but  she  not 
being  able  to  coujply  with  the  terms  of  the  sale,  another  sale  was 
ordereil,  and  before  it  could  be  hul  the  property  was  burned.  The 
Mtiempl  to  sell  to  Mrs.  Phillips  was  abortive.  It  amounteil  to  noih- 
ini»;  changed  neither  the  title  nor  possession. 

The  case  of  the  Niagara  Insurance  C»).  v.  Scammon,  32  North  ELis- 
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tern  Reporter,  914-916,  seeras  to  be  in  point.  We  have,  however,, 
only  seen  the  syllabus  in  the  Aniericrtn  Diy:est  of  1893.  We  have  not 
been  able  to  tret  the  ease  as  reported  in  lull. 

The  only  questions  in  the  case  for  the  jury  to  try,  other  than  the 
value  of  the  property,  is,  did  theassured  coaimunicate  the  fact  of  the 
existence  of  the  morUrage  to  the  agrent  when  he  made  the  applica- 
tion, and  did  the  ajjent,  without  his  knowied>?e,  write  the  answer  as 
it  appears  in  the  application? 

The  judgment  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 


SUPERIOR  COURT  ABSTRACTS. 


BoLLiNOEB  V,  Commonwealth. 

Shabf  v.  Same. 

Filed  November  28,  1894.     Appeals  from   Kenton  Circuit  Court.     Opinion  of 
the  court  by  Judpfe  Yost,  nffirmingf  in  part  and'veversing  in  part. 

1.  Right  to  amend  judgment — Thti  tri^l  cosTts  have  full  power  over  their 
judgments  during  the  term  at  which  they  were  rendered,  and  can  add  to, 
modify  or  alter  them  at  will:  therefore,  where,  urder  Fn  indictment  for  a 
nuisance,  judgment  has  been  rendered  for  a  fine,  pursuant  to  the  verdict  of 
a  jury,  the  court  has  power  at  a  subsequent  day  of  the  f*ame  term  to  enter 
an  order  directing*  the  abntem(>nt  of  the  nuisance,  as  the  order  of  abatement 
is  to  be  considered  as  merely  an  addition  to  the  judgment. 

2.  Courts  have  the  power  to  order  the  abat&ment  of  a  moral  as  well  as  of  a 
physical  nuisance,  and  are  nor.  limited  to  repeated  indictments  nnd  fines; 
therefore,  it  was  within  tiie  power  of  the  court  in  this  case  to  order  the  abate- 
ment of  a  nuisance,  consisting  in  the  operation  of  a  poolroom. 

*3.  In  ordering  the  abatement  of  a  nuisance  the  court  has  no  power  to  direct 
the  commitment  of  the  offender  to  jail  until  the  order  is  obeyed.  The  court 
^boald  first  merely  order  the  nuisance  abated,  and  then,  on  the  defetidant^s 
failure  to  obey  the  order,  should  bring  him  before  ihe  court  for  cotitempt, 
and  inflict  such  pur)i*«hm^nt  as  will,  in  the  opinion  of  the  court,  enforce  the 
judgment.  Nor  has  the  court  the  right,  in  the  firpt  place,  to  direct  the  sheriflF 
to  execute  the  order  of  abatement.  This  can  only  be  done  in  the  subsequent 
proceedings. 

Hnilam  &  Myers  and  O'Neftl,  Phelps  &  Pryor  for  appellants;  W.  J.  Hendrick 
and  W.  W.  Cleary  for  appe  lee. 

MiLLEB,  &C.  V.  CbOPPEB.  &G. 

Filed  December  5,  1894.     Appe«l  from  Jefferson  Circu't  Court,  chancery  di- 
vision.    Opinion  of  the  court  by  Judge  Harbour,  affirming. 

1.  Bight  to  charge  feoard— An  orphan  girl  having  been  received  by  her  uncle 
into  his  home,  and  a'lowed  to  remain  there  without  any  intention  upon  his 
part  to  charge  her  board,  he  can  not. now  elect  to  do  so  and  hold  her  liable. 

2.  Guardian  and  wardi — Set-off  —  Vf here  the  estate  of  two  wards  consisted  in 
part  of  a  note  against  their  guardian,  upon  which  suit  was  brought  after 
the  terminntion  of  the  guardianship  and  after  the  death  of  one  of  ihe  wards, 
the  Knardian  had  the  right  to  set-off  ngainst  the  interest  of  the  deceased 
ward  in  the  note  his  claim  for  expenditures  made  bn  her  account,  but  he  had 
no  right  to  set-off  any  part  of  that  claim  agninst  the  interest  of  the  other 
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ward  in  the  note,  although  8he  had  received  estate  from  the  deceased  ward  to 
the  full  amount  of  the  balance  of  the  guardian's  claim,  the  pleadings  not 
authorizing  Huch  relief. 

8.  Mortjci'je  of  married  woman's  separate  estate — Under  the  act  of  1868,  en- 
larging the  powers  of  married  women  in  regard  to  their  separate  estate  as 
well  as  under  the  General  Statutes,  a  married  woman  mignt,  in  conjunction 
with  her  husband,  mortgage  her  separate  estate  to  secure  a  debt  created  by 
her,  but  could  not  mortgage  it  to  secure  her  husband's  debt:  and  the  fact 
that  the  debt  for  which  the  mortgage  whs  executed  was  created  upo'i  the 
faith  of  the  mortgage  cToe*  not  make  it  the  del^t  of  the  wife.  Nor  is  the 
averment  that  the  inoftgrtge  note  was  executed  for  money  loaned  to  the  hus- 
band and  wife  sufficient  to  show  that  tht)  debt  was  a  debt  of  the  wife,  and  one 
for  which  she  could  mortgage  her  est  ite. 

Muir,  Hey  man  &  Muir  for  appellants;  F.  Hagnn  for  appellees. 

ELIilOTT,  &C.  V.  AliliEN. 

Filed  December  5,  1894.     Appeal  from  Floyd  Circuit  Court.     Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Sureties  of  deputy  sheriff—  Application  of  payments — Where  one  served  as 
deputy  sheriff  for  the  years  18i'9  and  1890,  and  money  collected  by  him  in 
1890  was  by  his  direction  applied  to  the  payment  of  his  indebtedness  to  his 
principal  on  account  of  his  fMilure  to  pay  over  taxes  collected  for  1889,  the 
sureties  in  the  deputy's  bond  f.or  the  year  1S90  have  no  right  in  this  action 
by  the  sheriff  on  the  bond  to  disturb  the  application  thus  made  by  the  par- 
ties; but  even  if  the  sureties  could  follow  the  money  received  by  the  deputy 
for  1890  tixeF,  and  pa  d  over  to  his  principal,  and  iiis^ist  upon  its  applica- 
tion t«>  thp  1890  taxes,  notwithstandng  the  application  made  by  the  parties, 
the  evidcr  ce  in  the  case  does  not  enable  them  to  do  i«o,  the  burden  of  proof 
as  to  the  misapplication  being  noon  the  deputy  and  his  sureties. 

2.  Same— K.recutiou  sales  —Appraisement — Personal  property  owned  jointly 
by  the  deputy  with  another  having  been  levi?d  on  under  an  attachment  sued 
out  by  the  siierifr.  and  the  deputy  having  executed  a  bond  <<biigatini;  himself 
to  perform  the  judgment  of  the  court  or  have  the  prof-erty  forthcoming, 
and  then  sold  the  property  and  paid  to  the  sheriff  on  account  thereof  an 
amount  greater  than  thnt  at  which  his  interest  was  nppraisfd,  the  deputy's 
sureties  can  not  claim  that  they  are  released  by  reason  of  these  facts,  for. 
assnmins:  that  the  release  of  the  levy  rrl.-ased  the  sureties  to  the  extent  of 
the  value  of  the  property  attiched,  the  properly  was  not  worth  more  than 
the  amount  at  whicli  it  wa?*  appraised;  and  even  t!ioa;?h  the  appraisement 
was  a  nullity  by  reason  of  the  fwct  that  orlv  two  instead  of  three  appraisers 
were  selected,  the  deputv's  sureties  can  not  compJam,  for,  in  the  first  place, 
they  got  the  be?  cfit  of  the  property,  and  in  the  second  place  the  plaintiff  can 
not  lo-e  his  right  by  the  misjudgmcnt  of  the  officers,  though  he  may  himself 
havethonght  two  appraisers  were  sufficient. 

James  Goblo  for  appellants;  Thomas  H.  Hines  for  appellee. 

Caldwell  v.  Stevens. 

■ 

Filed  December  5,  1H94.     Appenl  fiom  Campbell  Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

Herersal  of  ju(l[fment  which  has  been  enfo7'ced —Restitution — Amendment  of 
petition — When  pending  appeal  from  a  judgment  dis-^olving  an  injunction  re- 
strainii'g  defendant  from  prosecuting  a  suit  in  another  State  in  which  he 
had  i»iezed  plaint  ff's  property,  defendant,  the  jndgment  not  having  been 
suspended,  retiewed  the  prosecution  of  his  suit  and  sold  the  property  siezed 
in  th«*  action,  the  lower  c  lurt  shou'd,  unon  the  reversal  by  this  court  of  the 
judgment  dissolving  the  injunction,  and  the  filing  of  the  mandate  in  that 
court,  have  permitted  plaintiff  to  file  an  amended  petition  seating  up  these 
facts,  and  nsking  for  a  judgment  for  the  value  of  the  property  seized  and 
sold.     The  plaintiff's  remedy  wrs  ir>  this  action  and  not  by  a  sep^irate  action. 

M.  R.  Lockhart  for  appellant;  L.  J.  Cr.iwford  for  appellee. 
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Coyne  v.  Cosobovb. 

Filed  December  5,  1894.     Appeal  from   Bell  Circuit  Cjurt.     Opinion  of  the 
court  by  Judge  Barbour  Hffirming. 

1.  Railroad  contractors— Mistake  in  estimates — Where  a  contract  between  a 
railroad  contractor  and  a  subcontractor-  provides  that  "the  engineer  of  the 
railroad  company  Khali  decide  on  the  qaautity  and  quality  of  all  work  done 
and  his  decision  shall  be  final  and  conclu'^ive,"  if  the  decision  of  the  engineer 
is  the  result  of  a  clear  mistake,  or  is  procured  by  the  fraud  of  one  of  the  con- 
tracting parties,  it  may  be  dinregarded. 

2.  Questions  for  jxiry— The  question  as  to  the  amount  of  work  done  as  well 
as  the  question  whether  or  not  the  engineer's  estimate  was  the  result  of 
fraud  or  mistake,  were  questions  of  fact  which  were  properly  submitted  ta 
the  jury. 

C,  W.  Metcalfe  for  appellant;  Thomas»  H.  Hines  for  appelle. 

Williams  v.  Williams. 

Filed  December  6,  1894.     App:Hlfrom   Kenton  Circuit  Coart.     Opinion  of 

the  court  by  Jadge  Yont,  reversing. 

Divorce  and  alimony — W^here  a  judgment  for  alimony  was  rendered  in  an 
action  brought  by  the  wife  for  thftt  purpose  alone,  a  sobsequent  judgment 
of  ab!«  lato  divorce  obtained  by  her  merged  the  judgment  for  alimony  and 
rendered  it  inoperative.  But  the  wife  is  not  without  remedy,  as  the  conrt 
may,  under  section  2123  of  the  Kentucky  Statutes,  make  suitable  orders 
touching  the  maintenance  of  the  ch:ldren  and  an  allotment  in  her  favor 
upon  her  petition. 

B.  F.  Gruziani  for  appellant;  Tisdale  &  Gray  and  F.  J.  Hanlon  for  appel- 
lee. 

Oil  City  Land  and  Impbovi^ment  Co.  v.  Pobteb. 

Filed  December  5,    1804.     Appeal   from  Barren  Circuit  Court.     Opinion   of 

the  court  by  Judge  Yost,  reversing. 

A  subscriber  for  shares  of  stock  in  a  corporation  must,  at  his  peril,  inform 
himitelf  with  regard  to  the  provisions  of  Ha  charter  or  of  its  articles  of  in- 
corporation. Therefore,  one  who  verbally  subscribed  for  shares  in  a  cor- 
poration, the  general  business  of  which  it  was  represented  to  him  by  the 
agent  whs  to  be  the  purchasing,  leasing,  sellinjj  and  improving  of  lands  and 
acquiring  timber,  minernl,  oil  an  1  natural  ga-t  privileges  and  rights,  can  not 
avoid  payment  of  his  subscription  upon  the  ground  that  the  fact  was  con- 
cealed from  him  that  the  corporation  proposed  to  donate  land  to  another 
corporation  and  to  subscribe  for  one  thousand  shares  of  its  capital  stock, 
as  he  was  bound  to  take  notice  of  a  provision  in  the  articles  of  incorpora- 
tion, conferring  upon  the  corporation  power  'Ho  buy  or  subscribe  for  stock 
in  other  companies  or  corporations.''  Nor  is  it  material  that  the  proposal 
to  take  the  one  thousand  shares  of  stock  in  another  corporation  was  set 
forth  in  a  subscription  paper  which  he  never  saw,  and  to  which  his  name  was 
signed  without  his  knowledge  or  authority. 

Stone  Jk  Sudduth  for  appellant;  Lewis  McQuown  and  Edward  W.  Hines 
for  appellee. 

GiBBS,  &o,  V.  Andkbson,  &o. 

Filed  December  5,  3894.  Appeal  from  Jefferson  Circuit  Court,  Law  and 
Equity  division.  Opinion  of  the  court  by  Judge  Yost,  affirming. 
Benefit  societies — Beneficiary  of  i}isurance—V ndar  the  charter  and  general 
lawtf  of  the  Knights  of  Honor  a  member  can  not  designate  as  beneficiary  in 
the  certificate  of  insurance  on  his  life  any  person  who  is  neither  a  member 
of  his  family,  a  blood  relative  nor  dependent  on  him.  And  as  the  person 
named  as  beneficiary  in  the  certificate  in  question  in  this  case  did  not  oe- 
long  to  any  one  of  these  classes,  but  was  merely  desiguRted  in  the  certificate 
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R8    "fostef  mother"  of  the  member,  the  nppoiDtment  fiiled,   and    as  the 
father  of  the  member  was  the  only  other  claimant  and  he  belonged  to  a  class 
from  which  ihe  member  might  have  selected  his  beneficiary,  the  court  prop- 
-erly  adjudged  the  fund  to  him. 

Laue  &  Burnett  for  appellants;  Bbun  &.  Ki'ake'^d  for  appellees. 

Seale  v.  Langdon,  &c. 

Filed  December  5,   1894.     Appeal  from  Owsley  Circuit  Court.     Opinion  of 

the  court  by  Judge  Yost,  reversing. 

Reversal  of  judgment— Title  of  purchaser  not  affected — Where  an  attach- 
ment was  sustained,  and  land  levied  on  under  the  attachment  was  sold  under 
order  of  court,  the  plaintiff  becoming  the  purcliHser,  the  subsequent  reversal 
of  the  judgment  sustaining  the  atta  ^hment  and  ordering  the  nale  of  the  land 
did  not  affect  the  plaintiff's  title,  and  oiie  to  whom  he  sold  his  bid  can  not 
recover  of  him  the  Amount  paid  him  therefor  upon  an  allegation  that  be 
agreed  to  refund  the  money  in  the  event  the  ''judgment  of  the  court  and  the 
•commissioner's  sale  and  his  purchase  of  the  land  was  reversed,*'  as  the  con- 
dition precedent  to  the  right  to  recover  the  money  did  not  happen. 

W.  H.  Holt  and  Riddell  &  Riddell  for  appellant;  Hogg  &  White  for  ap- 
pellees. 

Union  Gentbal  Life  Ins.  Co.  v.  Duvall. 

Filed  December  t5,  1894^    Appeal  from  Boone  Circuit  Court.     Opinion  of  the 

court  by  Judge  Yost,  reversing. 

Life  insurance — Failure  to  pay  premium  note  n.t  maturity — Where  a  life  in- 
surance policy  provides  that  if  a  note  received  for  any  premium  be  not  paid 
the  policy  shall  be  forfeited,  it  is  forfeited,  and  the  insurance  dies  if  the  note 
is  not  paid  at  its  mnturity.  And  when  the  insured,  instead  of  paying  the 
first  premium  in  cash,  executed  his  note  therefor  payable  to  the  agent  m 
his  representative  capacity  and  not  individually,  he  being  described  therein 
as  ''agent/'  the  note  being  accepted  by  the  company  must  be  regarded  as  a 
note  given  to  the  company  within  the  meaning  of  a  provision  in  the  policy 
that  the  policy  should  be  void  upon  the  failure  to  pay  at  maturity  '"notes 
given  the  company  for  premiums."  And  the  insured  failing  to  pay  the  note 
At  maturity  the  policy  was  forfeited,  and  the  delivery  of  a  receipt  to  the  as- 
sured, acknowledging  payment  of  the  cash  premium,  can  avail  him  nothing, 
he  being  bound  by  the  provision  in  the  policy  for  a  forfeiture  upon  the  non- 
payment of  the  note. 

Ramsey.  Maxwell  A;  Rnmsey  and  Q.  M.  Lassing  for  appellant;  C  Y.  Dyas 
and  M.  D.  Gray  for  appellee. 

Moss,  &c.  V.  Wolf. 

File  J  December  6,  1894.     Appeal  from   Hickman  Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

Appeals — Clerical  misjjrision — The  renditic  n  of  judgment  agiinst  defendants 
when  no  cause  of  aciion  was  set  up  was  not  a  clerical  misprision,  but  judi- 
cial error,  nor  was  the  judgment  void,  the  relieT granted  being  prayed  for  in 
the  petition,  and  the  court  havitig  jurisdiction  of  the  subject-matter  and 
the  parties;  therefore,  aa  appeal  lies  without  a  motion  in  the  lower  court  to 
set  aside  the  judgment. 

Thomas  G.  Poore  for  appellants;  W.  G.  Bullitt  for  appellee. 

Fbenoh,  &o.  v.  Tboutuan. 

Filed  December  12,  1894.     Appeal  from  Nelson  Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

Contract  treated  aa  obligation  of  corporation  and  not  of  directors —K  contract 
^nvhich  recites  that  it  is  made  and  entered  into  ''between  the  president  and 
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directors  of  the  Boston  anil  Rolling  Fork  Tnrnpike  Co.,  for  and  in  behalf  of 
the  said  turnpike  road  company,  party  of  the  first  part,"  and  certain  other 
persons,  parties  of  the  second  part,  when  con^dered  in  connection  with  an 
averment  that  the  persons  whose  names  ar«  signed  to  the  writing  were  the 
directors  of  the  company,  must  be  regarded  as  the  obligation  of  the  corpora- 
tion and  not  of  the  individunis  signing  it. 
John  A.  Fnlton  for  appellants. 

Demmien  v.  Bowlbb. 

BowLEB  V.  Demmien. 

Filed    December    12.  1894.     Appeals  from  Kenton  Circuit  Court.     Opinion  of 
the  court  by  Judge  Yost,  affirming. 

1.  In  an  action  by  a  landlord  to  recover  renU  in  which  the  defendant  asserted 
a countercbiim  for  improvements  which  hti  alleged  he.  had  placed  upon  the 
land  under  a  verb  1  contract  with  the  ownsr,  the  evidence  was  snffic  ent  to 
authorize  a  judgm^ut  ff)r  pi  tintiff  for  the  amount  sued  for,  and  dismissing 
the  counterclaim. 

2.  The  defendant  is  bound  by  his  pleading^  and  the  court  can  not  consider  a 
defense  which  he  failed  to  set  up  m  his  answer. 

3.  The  evidence  authorizei  the  chancellor's  judgment  dit^missing  the  land- 
lord's petition  seeking  to  enjoin  the  tenant  from  committing  waste. 

B.  F.  Graziani  and  N.  L.  Bennett  for  appellant;  O'Hara  &  Roase  far  ap- 
pellee. 

Mtze  v.  Godsey. 

Filed  December   12,  1894.     Appeal  from  Wolfe  Circuit  Court.     Opinion  of 

the  court  by  Judge  Y«>st,  reversing. 

1.  Delay  in  preparing  check  for  payment  -The  drawer  of  a  check  has  the 
right  to  expect  it  to  be  presented  for  payment  within  a  redsonabie  time,  this 
depending  upon  the  location  of  the  bank  and  the  residence  of  th«  pariie^r,  nnd 
a  failure  on  the  pnrt  of  the  holder  to  do  this  discharges  the  drawer,  when,  by 
reason  of  the  delay,  he  has  suffered  actual  damage;  therefore,  the  holder  of 
a  check,  in  order  to  recover  of  the  drawer,  must  allege  and  prove  dub  pre- 
sentment and  nonpayment. 

In  this  action  upon  an  account  in  which  defendant  pleaded  payment,  it 
appearing  from  the  evidence  that  defendant  had  given  plaintiff  in  payment 
a  check  which  was  never  paid,  by  reaFon  <  f  the  Suspension  of  the  bank  on 
which  it  wa:4  drawn,  and  that  plaintiff's  failure  to  receive  the  money  on  the 
•check  wa{«  due  to  his  delay  in  presenting  it;  for  payment,  which  he  had  am- 
ple time  to  do  before  the  bank  suspended,  the  defendant  was  released  from 
liability  on  the  debt  to  pay  which  the  ch^ck  was  drawn  and  delivered. 

f.  Neto  promise— It  was*  error  to  permit  plaintiff  to  introduce  evidence 
tovebing  defendant's  jpromise  to  pay  the  debt  after  he  had  been  released,  as 
^heuew  promise  to  pay  was  not  set  up  either  in  the  petition  or  reply. 

Thomas  H.  Hines  for  appellant;  James  Andrew  Scott  for  appellee. 


Gband  Lodge  of  A.  0.  U.  W.  v.  Haynes,  ^. 

Filed  December  12,  1894.     AppeMl  from  Crittenden  Circuit  Court.     Opinion 

of  the  court  by  Judge  Yost,  nffirming. 

1.  Benefit  societies — False  representa^ns — Where  the  e^^rter  of  a  mutual 
benefit  soeifty  provided  that  if  an  applicant  for  membership  phonld  "will- 
fully'* make  any  false  stanement  material  to  the  risk,  his  benefit  certificate 
^should  be  void,  in  an  action  upon  such  a  certificate  the  jury  having  found 
that  certain  statemeot^  of  the  applicant  complained  of  were  not,  evei^  if 
falae,  willfully  made,  this  court  will  not  interfere  with  their  verdict,  there  be- 
ing no  testimony  before  them  to  show  that  the  statements  were  bo  made. 
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2.  Confirmed  drunkenness  of  insured  as  defense  to  action  on  insurance  policy — 
Where  the  charter  of  a  mu^al  benefit  association  (Auoient  Order  of  Uoited 
Workmen)  provided  for  the  trial  and  expulsion  of  members  for  *Hmmoral  or 
unbecoming  conduct/'  and  a  member  charged  with  drunkenness  was  tried 
by  his  lodge  and  merely  reprimanded,  this  lenient  coarse  being  commeoded 
by  the  grand  master  of  the  order,  in  an  action  upon  the  benefit  certificate 
of  the  member  after  his  death  the  defense  that  the  death  of  the  member  was 
caused  by  drunkenness  comes  in  bad  faith;  and  this  is  true,  although  it  was 
provided  in  the  application  signed  by  the  member  that  if  he  should  become 
an  habitual  dtunkard,  or  his  death  be  caused  by  the  use  of  inroxicating 
liquors,  his  benefit  certificate  should  be  void,  the  subordinate  lodge  haying 
no  right  under  the  constitution  to  require  of  applicants  for  membership  any 
such  pledge. 

3.  The  failure  of  a  member  to  pay  an  assessment  constitutes  no  defense,  as  it 
does  not  appear  thnt  notice  of  the  assessment  'vas  ever  delivered  or  mailed  to 
him  as  required  by  the  laws  of  the  order,  and  he  was  recognized  as  a  mem- 
ber after  tne  assessment  was  due  and  payable. 

4.  Reversible  errors — This  court  can  not  consider  error  of  the  lower  court  in 
admitting  testimony  which  was  not  made  gronnd  for  new  trial. 

John  Felrtnd  <fc  Son  for  appellant;  WaJdill  &  Nuan  and  Cruoe  &  Nunn  for 
appellees. 

MlLLEB    V.    MaHONEY. 

Filed  December  12,  1894.    Appeal  from  Nelson  Circuit  Court.  Opinion  of  the 

court  by  Judge  Yost,  nffirminj?. 

Exemptions — Pri9r  to  June  1,  1884,  the  exemption  laws  of  this  State  al- 
lowed H  debtor  nothing  in  lieu  of  exempted  articles  not  on  hand.  The  act 
of  1884  allowed  in  such  cases  other  personal  property  to  be  set  apart  to  the 
debtor. 

In  this  nct'on  upon  a  debt,  a  part  of  which  was  contracted  prior  to  June 
1,  1884.  and  a  part  subsecjuent  to  that  date,  in  which  the  plaintiff  soot^ht 
to  subject,  by  process  of  garnishment,  certwin  debts  owing  defendant  which 
defenifaiit  clnimcd  as  exempt  in  lieu  of  exempttd  articles  not  on  hand,  while 
the  testimony  of  defcnd«int  that  he  had  paid  on  the  debt  sufficient  sums  not 
credit'^d  to  extinguish  all  of  the  debt  contracted  prior  to  June  1,  1884,  is  un- 
.«atif<factory  to  this  court,  yet  the  finding  of  the  chancellor  in  his  favor  on 
this  question  of  fact  is  not  so  glaringly  against  the  weight  of  the  testimony 
as  to  authorize  this  court  to  interfere. 

C.  T.  Atkinson  for  appellant;  Nat  W.  Halstead  for  appellee. 
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1st.  It  assumes  plaintiff  isiay  not  have  known  the  machine  was 
danjferons,  when  he  had  seen  it  in  operation  daily  durinjr  six  preced- 
ine  months,  and  must  have  certainly  been  aware  it  was  dangerous  to 
oil  it  in  the  manner  and  wliere  he  attempted  to  do  so. 

2d,  The  jury  was  Informed  that  if  the  machine  was  defective  de- 
fendant was  lejfally  liable  for  full  measure  of  da maires,  that  hki'iivj:  the 
plain  meaning  of  the  phrnse  "the  law  is  for  plaintiif,''  even  tiiough 
the  injury  may  not  have  been  caused  directly  or  indirectly  by  that 
defect. 

The  defect  was  first  complained  of  anrl  set  up  in  an  amended  peti- 
tion filed  sometime  after  commencement  of  the  action,  and  as  de- 
scribed therein,  was  lack  of  a  coveriu'^:  for  the  coir  wheels,  which,  it 
was  stated,  had  been  in  proper  position  but  was  hroken.oti' and  never 
replaced.  But  the  evidence  shows,  and  indeed  an  inspeciion  of  the 
Hiachine  would  render  it  obvious,  that  by  reason  of  the  dire<'tion  in 
which  the  cojr- wheels  revolved  it  wasdanj^erous,  with  or  without  the 
c<)verin^,  to  oil  the  machine  on  tliat  side  plaintiff  attesnpted  to  do  it, 
while  it  could  have  been  done  in  comparative  safety  on  the  opposite 
side. 

Simpson  testifies  he  did  not  order  plaintiff  to  oil  the  machine  at  all; 
another  ad visi^d  him  to  keep  away  from  it,  and  there  is  evidence 
which  not  only  tends  to  show  plaintitt  was  injured  l)y  his  own  nejjli- 
^ence,  but  rentiers  it  doubtml  whether  he  was,  when  hurt,  enjjajjed  in 
o?lin{?  the  machine.  But  the  jury  was,  l)y  the  instruction  in  c|uestion, 
relieved  from  the  duty  of  considerimr  these  exculpatory  facts  and  re- 
quired to  tind  for  pjaintilf  upon  the  bare  hyiiothesis  of  the  machine 
bei!:jr  defective  and  danirerous,  whether  the  injury  was  the  eff*ect 
thereof  nr  not.  It  is  true  they  were  in  jj^eneral  terms  instructed  not 
to  so  find  if  the  injury  was  caused  t)y  plaintiff's  own  nej^ligence.  But 
the  court  having?  lailed  either  to  jfive  in  that  connection  a  true  and 
full  definition  or  <'ontributory  nej^li^ence,  or  to  permit  the  jury  to  in- 
quire and  determine  whether  theallejjed  defect  was  proximate  cause 
of  the  injury,  it  can  be  rea«iily  peiveived  defendant  was  deprived  of 
benefit  of  what  the  jury  mi|jjht  have  retjarded  available  defense-*. 

The  rule  is,  as  arvrued  for  appellee,  that  an  apparent  omission  from 
or  defect  of  a  particular  instruction  should  not  be  treated  asrevei-sible 
error  if  elsewliere  in  the  series  of  insiruction.s,  which  must  be  con- 
sidered tojjether,  the  omission  is  supplied  or  defect  cured.  But  we 
have  looked  at  all  the  instructions  sinjjjly  and  collectively,  and  (ailed 
to  find  the  misleading;  and  illegal  proposition  in  second  instruction 
quaiifie<i  or  explained. 

It'has  been  often  and  uniformly  held  by  this  court  that  one  ser- 
vant can  not,  for  any  less  degree  than  gross  negligence  of  a  co- 
employe  superior  in  authority,  recover  for  an  injury.  But  the  lower 
court  lailed  to  so  instruct  the  jury  in  this  case,  and  therein  is  another 
error  affecting  substantial  rights  of  the  defendant,  now  appellant. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  a  new 
trial  consistent  with  this  opinion. 


Ware  v.  McCormack. 
(Filed  Nov.  17.  1894.) 

1.  Assignment  of  note — Genuineness  of  signatures— Grounds  of  recovery — 
The  assigoee  of  a  note,  sold  without  recourse,  may  recover  from  the  assignor 
either  upon  the  ground  of  a  warranty  that  the  signatures  were  genaine  or 
of  the  want  of  consideration   after  bringing  suit  against  the  obligor,  who^ 
pleaded  non  est  factum. 

January  1,  1895 — 3 


386  WARE  V.  MC  CORMACK. 

2.  An  assignment  of  a  note  without  recourse  only  relieves  the  assis^nee  of  re- 
"spoDsibility  by  reftson  of  the  insolvency  of  the  obligors^  but  there  is  an  im- 
plid  warranty  that  the  signatures  are  genuine,  and  the  assignee  is  not  re- 
quired to  use  the  same  diligence  in  testing  the  genuineness  of  the  paper  hi* 
is  required  in  te-<ting  the  solvency  of  the  obligors  in  case  of  a  mere  assign- 
ment for  \Rlae. 

G.  G.  Gilbert  for  appellant. 

Pryor  J.  Foree  and  \V.  H.  Anderson  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judg:e  Pryor. 

In  the  month  of  January,  1888,  the  appellee,  McCormack,  hHd  a 
note  payable  to  himself  on  H.  Clay  Fijrg  and  E.  M.  Fijrp:  for  ^6(K», 
dated  March  1,  1886,  and  due  in  twelve  months.  Resold  thin  note 
to  his  niece,  the  appellant,  for  $(542.65,  tor  which  she  gave  him  her 
check,  an<l  he  assijfned  the  note  to  her  without  recourse.  She  held 
the  note  until  March,  1890,  when  she  instituted  her  action  upon  it 
ajrainst  both  the  oblij^ors.  H.  Clay  Fijrjr  was  insolvent  when  the 
note  was  exefute<l,  and  known  to  be  by  all  the  parties  to  the  trans- 
action. Hh  left  the  State  and  was  a  nonresident  when  the  actioD 
on  the  note  was  instituted.  The  solvent  obliifor,  E.  M.  Fitrtr,  when 
served  with  process,  appeared  and  pleaded  non  est  factum,  and  upf»n 
that  issue  it  was  held  by  the  judgment  of  the  court  th.it  he  had  never 
executed  the  paper.  At  the  time  the  appellee  sold  the  note  to  the 
appellant  she  believetl  the  note  was  genuine,  and  had  no  reason  to 
think  otherwise  until  the  defense  was  made. 

After  judjrment  ajrainst  her,  and  in  favor  of  the  solvent  obi i^ror. 
she  instituted  the  present  action  aj^ainst  her  assignor,  McCormack, 
allHL'ing  thMt  the  sijjrn.iture  of  E.  M.  Figg  to  the  note  was  a  forjrery, 
and  in  the  action  against  him  on  that  paper  he  made  that  defense 
and  defeated  the  recovery,  and  ftouirht  to  recover  upon  an  express 
warranty  bv  ihe  assignor  as  to  its  validity  or  the  implied  warranty 
that  it  contained  the  genuine  signature  of  the  obligors.  There  was 
also  a  second  paragraph  seeking  a  recovery  back  of  ihe  money  paid 
for  the  want  of  consideration. 

On  the  trial  of  this  action  a  judgment  was  rendered  against  the 
assignor,  McCormack,  from  which  he  appealed  to  the  Superior  Court, 
and  the  Judgment  of  the  court  below  was  reversed  on  the  ground 
that  as  assignee  she  had  failed  to  prosecute  the  action  again<«t  the  ob- 
ligors with  that  diligence  required  by  the  law,  the  Superior  Court 
basing  its  decision  on  the  case  of  Wynn  v.  Poynter,  3  Bush,  54. 

When  the  case  was  first  tried  in  the  court  l>elow  the  plaintiff  was 
required,  over  the  objection  of  her  counsel,  to  elect  whether  she 
would  proceed  on  the  first  or  second  count  of  the  petition,  and,  elect- 
ing to  try  on  the  first  count,  recovered  the  judgment  that  was  re- 
verse<i.  'in  the  reversal  of  that  judgment  it  was  in  effect  held  by  the 
Superior  Court  that  on  the  return  of  the  case  the  plaintiff  should  be 
allowed  to  amend,  and  could  rec()ver  ujMm  lie  ground  of  a  want  of 
<?on8ideration  for  the  mon**y  had  and  received  by  the  defendant.  On 
the  return  of  the  case  the  court  below  refused  the  offer  to  file  sueKHn 
amendment,  and  a  judguient  was  entered  for  the  defendant,  and 
from  that  Judgment  the  plaintiff  appeals.  It  is  now  insisted  that  the 
4>ffect  of  the  first  Judgment  was  to  determine  that  the  second  count  of 
the  petition  contained  no  cause  of  action,  and,  beinjr  res  adjudii-ata, 
the  plaintiff  could  file  no  such  amendment.  The  plaintiff  had  been 
compelled  toelect  to  proceed  on  the  first  paragraph  of  the  petition,  and 
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the  dismissal  of  the  second  paragraph  was,  in  its  c-flV^ct,  a  dis- 
missal without  prejudice.  It  was  not  involved  in  the  insiu*  tried  by 
the  Superior  Court,  nor  could  the  question  have  been  rai^^ed  by  a 
cToss  appeal,  because  the  plaintiff  had  obtained  by  the  ju<iijment  re- 
versed all  that  she  had  asked  for,  and  ho  when  the  CH^e  returned  to 
the  lower  court  the  ease  stood  with  the  riKht  on  the  part  of  that 
court  to  permit  the  second  count  to  be  reinstated,  or  an  amended 
pleading:  setting  forth  a  cause  of  action  arisino:  by  reason  of  the  pay- 
ment of  this  money  without  consideration.  In  fact  there  was  no  rea- 
:8on  for  requiring:  an  election,  and  the  plaintiff  was  entitled  to  recover 
on  either  ground. 

Every  transference  of  a  note  or  hill  transf.  rable  by  delivery  war- 
rants that  ii  is  not  fictitious,  forjred  or  aliererl.  (4  Lawson's  Rijrhts 
and  Ren^edies,  Ac,  section  1593;  2  Parson's  Notes  and  Bills,  o89.) 

When  a  note  is  assisrned  without  rerourse  it  means  only  that  the 
:assignor  Is  not  to  be  responsible  by  reason  of  the  insolvency  of  the 
•oblijrors,  loit  there  is  an  implied  warranly  that  the  paper  is  genuine 
that  is  broken  in  the  event  the  si^rnatures  to  the  n(»ie  are  forger- 
ies. An  assivrnment  of  a  note  for  value  is  a  guaranty  of  the  sol- 
vency of  the  oblijjfors  at  the  time  of  the  assignment,  arid  the  assignor 
tiinds  hiniself  to  make  the  note  jrood  in  the  event  the  assignee  uses 
the  proper  diligence  by  suit  to  test  the  solvency  of  the  payors,  but 
this  diligence  is  not  require* I  in  order  to  test  the  genuineness  of  the 
^signature,  for  if  the  obligee  parts  with  the  note  by  mere  delivery  for 
value  and  without  any  assiirnment,  he  becomes  liable  to  return  the 
-consideration  in  the  event  the  paper  he  sells  is  a  forgery.  His  lia- 
abiiity  in  this  regard  does  not  clepend  upon  the  ar^signment,  but 
arises  from  the  sale  and  delivery  of  the  paper,  the  law  implying 
that  the  note  is  what  it  purports  to  bo— the  genuine  signature  of  the 
parties  to  it« 

The  rule  is  well  settled  in  Emerson  v.  Claywell,  14  B.  M.,  15:  **If 
•an  absolute  and  unconditional  assignment  be  made  of  a  bond,  either 
for  money  or  land,  the  assignor,  where  there  is  no  express  stipula- 
tion to  that  effect,  undertakes  by  implication  that  he  is  the  abso- 
lute and  unconditional  owner  of  the  l)ond,  and  has  an  indefeasible 
right  to  demand  what  the  txind  calls  for,  and  if  he  has  no  such  right 
there  is  a  breach  of  the  Implied  undertaking  the  moment  the  bond 
MS  assigned." 

Here  the  assignee,  by  the  contract  of  assignment,  had  agreed  to 
risk  the  solvency  of  the  obligors,  and  there  was  no  necessity  for  any 
suit  to  test  their  ability  to  pay,  and  certainly  none  to  test  the  gen- 
uineness of  the  signature.  The  note  was  made  payable  to  the  assignor. 
He  is  presumed  to  know  whether  the  signatures  were  or  not  forger- 
ies, and  it  was  not  necessary  for  the  assignee  to  bring  an  action  that 
the  assignor  might  he  informed  as  to  the  validity  of  the  obligation. 
She  has  fiatd  full  value  for  a  note  that  was  worthless;'  that  was  not, 
in  fact  or  in  law,  the  note  ofthesolvent  obligor,  and  if  even  required 
to  institute  legal  proceedings,  that  the  issue  of  non  est  factum  might 
be  determined,  it  then  appears  that,  by  a  proper  legal  proceeding  not 
qoestioaed  by  the  appellee,  it  was  adjudged  that  the  name  of  £.  M. 
Fiflrg  was  a  forgery. 

What  is  the  legal  as  well  as  rational  meaning  of  the  language 
without  recoui^e  used  in  the  assignment  of  a  note?  In  makingthesale 
^nd  transfer  of  this  note  did  the  mind  of  either  party  conceive  the 
necessity  of  testing  by  action  the  validity  of  any  signature  to  the 
papei?  Did  the  law  impose  such  an  undertaking  on  the  part  of  the 
uppellant  when  she  made  the  purchase,  and,  when  accepting  the  as- 
signment by  which  she  risked  the  solvency  of  the  parties  to  it,  im- 
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days,  to  the  beneficiary  or  proper  representative  of  the  deceased 
member  a  sum  equal/ ^  etc. 

This  section  was  repealed  by  section  5  of  the  act  of  1880,  which 
provides:  "Upon  the  death  of  any  member  of  the  society,  the 
beneficiary  or  proper  representative  of  the  deceased  member  shall 
receive  a  benefit  not  to  exceed  $3.()00,  payable  within  sixty  days 
from  date  of  satisfactory  proof  of  deatli,"  etc. 

The  orif^inal  act  was  further  amend«^d  February  2,  1884,  so  as 
to  provide  **that  the  l>U6iness  of  said  society  was  to  be  done  in 
either  or  both  of  two  departments  to  be  known  as  the 'special  de- 
partment^ and  the  'general  department.^  '^  In  the  general  de- 
partment there  were  two  distinct  funds:  *'The  fund  for  paying 
death  losses'*  and  "'the  expense  fund.'* 

Section  10  of  the  act  of  1884  provides:  "Said  society  may  issue 
and  deliver  to  each  accepted  applicant  for  membership  in  said 
general  department  a  certificate  of  membership,  the  terms  of 
which  shall  be  prescribed  in  the  by-laws  of  said  society,  and 
which  shall  obligate  said  society,  within  sixty  davs  after  due 
notice  and  proof  to  it  in  writing  of  the  death  of' such  member,  to 
pay  to  the  beneficiary  or  beneficiaries  named  in  said  certificate 
such  sum  as  may  be  agreed  upon  between  said  society  and  appli- 
cant, which  sum  shall  constitute  a  basis  of  calculating  the  amount 
of  the  contribution  of  such  applicant  to  the  'fund  for  paying 
fieath  losses'  mentioned  in  the  fourth  section  of  the  act.  But 
said  society  shall  not  issue  certificates  of  membership  to  any  ap- 
plicant who  designates  any  one  as  a  beneficiary  thereof  wlio  has 
not  an  insurable  interest  in  the  life  of  said  applicant."* 

Charles  F.  Weigelnian,  deceased,  became  a  member  of  the  y:en- 
eral  department  of  said  society,  and  on  thi*  28th  day  uf  May,  1886, 
ibii\i\  society  issued  to  him  a  certificate  of  membership,  whicli  in 
part  provides:  "The  American  Mutual  Aid  Society,  witihn  sixty 
days  after  the  rpceipt  of  satisfactory  proof  thereof  and  a  surren- 
der of  this  certificate  properly  receipted,  do  hereby  covenant  and 
promise  to  pay  out  of  the  mortuary  fund  of  this  department  to 
such  person  or  persons  as  the  said 'member,  witli  the  consent  in 
writing  of  the  society,  may  have  designated  by  assignment,  or, 
if  no  assignment  has  been  made,  to  Henry  F.  Bronger,  as  his  in- 
terest may  appear,  or  to  his  legal  representatives,  at  its  office  in 
IjOuisivUe,  Ky.,  an  amount  as  provided  in  No.  14  of  the  rules, 
regulations  and  conditions  of  this  certificate,  but  in  no  case  shall 
there  be  paid  an  amount  exceeding  $2,(MX). " 

In  the  application  for  insurance  Henry  F.  Bronger  is  the  name 
of  the  person  for  whose  benefit  the  insurance  is  i)roposed,  and 
bis  relationsliip  to  VVeigelman  is  stated  to  be  that  of  creditor. 
Weigelman  died  a  member  of  said  society  in  good  standing.  In 
March,  18S7,  Bronger  brought  suit  in  the  Jefferson  C'ourt  of  Com- 
mon Pleas  against  said  society  to  recover  the  face  value  of  said 
ceritficat?.  Judgment  was  rendered  in  liis  favor,  whicK  after- 
wards was  affirmed  by  the  C'onrt  of  Appeals.  Pending  these 
proceedings  the  society  brouglit  suit  in  the  Louisville  Chancery 
Ci»urt.  to  which  Bronger  was  made  a  defendant,  to  have  the  funds 
of  tlie  society  in  the  general  department  distribi»tod  pro  rata 
among  several  claimants  of  deatli  losses,  there  not  being  enough 
fuiids  on  liand  to  pay  each  of  said  claimants  in  full,  and  by  a 
judgment  of  that  court  it  was  ascertained  that  the  distributable 
share  of  Bronger  would  be  $9(51.68,  which  was  to  be  held  in  the 
custody  of  the  court  until  the  final  determination  of  the  suit  be- 
tween Brong<'r  and  said  society.  Before  an  order  of  court  was 
made  directing  the  payment  of  ti)is  fund  to  Bronger,  Minnie 
Weigelman  filed  her  petition  in  the  suit  and  asked  that  it  be  made 
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her  answer  and  counterclaim  against  the  society,  and  a  cross  pe- 
tition over  against  Bronger.  She  alleges  that  Bronger  had  no  in- 
surable interest  in  the  life  of  her  husband;  that  he  was  not  a 
-oreditor  of  her  husband  at  any  time,  and  that  the  notes  which 
he  claimed  to  hold  against  him  were  without  consideration  and 
void;  that  they  had  been  executed  for  money  lost  and  won  at 
gaming,  etc.;  that  her  husabnd  died  without  children,  and  that 
8he,  as  his  widow,  is  entitled  to  said  fund,  and  the  benefit  of  said 
-certificate  and  insurance.  Defendant  Bronger  demurred  gener- 
ally to  the  petition  of  Minnie  Weigelman,  which  was  overruled, 
but  the  defendant  having  replied,  on  rejoinder  thereto  by  plain- 
tff,  the  defendant  demurred  generally  to  the  rejoinder,  which, 
being  curried  back  to  the  petition,  the  court  sustained;  and  the 
plaintiff  declining  to  pleaci  further,  the  petition  was  dismissetl. 
She  prosecuted  an  appeal  to  the  Superior  Court,  which  reversed 
the  judgment  of  the  lower  court,  and  from  said  judgment  an  ap- 
peal has  been  certified  to  this  court. 

It  is  manifest  from  the  act  of  incorporation  of  the  society,  and 
^f  the  acts  amendatory  thereof,  that  it  was  never  contemplated 
or  intended  that  a  third  person  should  have  the  benefit  of  any  in- 
surance tatcFU  out  by  a  member  unless  he  had  an  insurable  inter- 
est in  his  life,  and  was  named  as  the  beneficiary  in  the  certifi- 
cate, or  held  t-he  same  by  proper  transfer  or  assignment  from  the 
insured.  If  no  b(?neflciary  was  named  in  the  certificate,  or  one 
named  who  had  no  insurable  interest  in  tiie  life  of  the  insured, 
the  loss  was  to  be  paid  to  the  proper  representative  of  decedent, 
who,  by  the  construction  of  this  court,  is  meant  to  be  the  widow 
and  cliildren,  if  any,  and  not  the  personal  representative  of  the 
decedent.  If  the  member  desired  he  could  divert  the  fund  from 
his  widow  and  children  to  a  third  person  having  an  insurable  in- 
terest in  his  life,  but  if  he  failed  to  do  so  it  went  to  the  widow 
and  children,  if  any,  and  not  to  his  estate  for  the  payment  of 
debts; 

As  Minnie  Weigelman  was  not  a  party  to  the  suit  of  Bronger 
against  said  society,  nor  a  privy  of  either  of  the  parties  thereto, 
she  w^s  not  bound* by  the  judgment  rendered  therein,  nor  estop- 
ped in  this  action  to  assert  her  claim  by  reason  thereof. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed,  with 
directions  to  overrule  the  demurrer  to  the  answer,  counterclaim 
and  cross  petition  of  Minnie  Weigelman,  and  for  further  proceed- 
ings consistent  with  this  opinion. 


WORD  V.  WHIPPS,  &c. 

(Filed  November  15,  1894— Not  to  be  reported.) 

1.  The  testator  siffned  hiR  name  to  his  will  "A.  J.  Whppri,"  instead  of 
"*'A.  J.  Whlpps,"  but  this  mistake  by  him  does  not  render  the  will  void,  as 
Dot  snhwplbed  in  the  niannpr  required  hy  statute. 

3.  Where  there  is  no  conflict  in  the  evidence  concerning  the  nianner  of  the 
«zeotitioD  of  the  will  the  question  as  to  the  regularity  of  its  execution  is  one 
of  law  for  the  court  and  not  for  the  jury.  But  the  submission,  without  ob- 
jeorion.  of  the  question  to  a  jury  was  not  a  prejudicial  error,  the  jury  having 
decided  the  question  correctly.  ' 

W.  Sho waiter  and  Hallam  &  Myers  for  appellant. 

J.  W.  Bryan  and  Chas.  H.  Fisk  for  appellee?. 

Appeal  from  Kenton  Circuit  Court. 
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Opinion  of  the  oourt  by  Judge  Hazeirigg. 

The  appellanti  s  a  niece  of  A.  J.  Whipps,  who  died  childless  In 
Kenton  county  in  December,  1891.  A  paper  purporting  to  be  the 
last  willK)f  the  decedent  was,  shortly  after  his  death,  probated 
without  contest  in  the  county  court.  An  appeal  from  the  order 
of  that  court  was  taken  to  the  circuit  court  by  the  appellant, 
where,  on  a  trial  of  the  questions  raised,  viz.,  whether  or  not  the 
decedent  had  the  necessary  testamentary  capacity  to  dispose  of 
his  estate,  or  was  unduly  influenced  to  execute  the  paper  or  did 
in  fact   subcribe  his  name  thereto,  the  finding  was  for  the  will. 

The  proof  of  capacity  is  overwhelming,  and  there  is  no  hint  of 

under  influence.    The  contention  is  that  the  name  of  the  testator 

was  not  subscribed   to   his   will   as    the   statute  requires,  for  the 

reason  that  when  he  attempted  to  write  his  name  thereto  be 
wrote  **A.  J.  Whipps,"  instead  of  **A.  J.  Whipps.''  There  is  na 
intimation  of  fraud  or  any  circumstance  attending  the  execution 
of  the  paper  casting  a  suspicion  on  the  transaction.  It  is  mani- 
fest that  the  omission  of  the  letter  **i"  was  merely  an  oversight, 
and  we  do  not  think  that  because  there  is  some  difficulty  in  pro- 
nouncing the  name  as  written  the  due  execution  of  the  paper  i» 
in  anywise  affected.  Counsel  contends,  however,  that  as  there 
were  no  facts  in  issue  as  to  how  the  testator  subscribed  hi» 
name,  the  question  was  one  of  law  and  should  not  have  been 
submitted  to  the  jury.  In  'this  we  concur.  But  when  the  issue 
was  in  fact  submitted  to  the  jury  as  to  whether  or  not  the  paper 
was  subscribed  with  his  name  by  A.  J.  Whipps,  the  verdict  was 
to  the  effect  that  it  was  so  subscribed.  Tliis  finding  was  proper, 
and  accords  with  the  conclusion  to  which  the  court  must  have 
come  as  a  matter  of  law. 

The  court  did  not  err  in  failing  to  give  an  instruction  on  the 
subject  of  undue  influence.  It  was  not  asked,  and  there  was  no 
testimony  on  which  to  base  it. 

Judgment  affirmed. 


SEBREE  DEPOSIT  BANK  v.  MORELAND,  &c. 

(Filed  November  17,  1894.) 

1.  Billfl  and  notes— Notice— Defects  of  answer  cured  by  reply— The  eDdorser 
and  Che  drawer  of  a  bill  of  ezchaDge  presumptively  have  personal  knowledge 
as  to  whether  due  notice  of  nonpayment  was  K^ven  by  the  holder,  therefore,  a 
denial,  upon  information  and  belief,  of  the  giving  of  due  notice  is  bad ;  but 
the  bolder,  having  filed  a  reply  putting  in  issue  such  facts,  tliereby  cured  the 
defect  In  the  answer. 

2.  The  holder  of  a  bill  may  make  the  acceptor  his  agent  to  give  notice  of 
nonpayment  to  the  drawer  and  the  endorser ;  and  such  notice,  if  given  In 
due  time,  is  sufficient. 

8.  Same— Where  the  bolder  of  a  bill  undertakes  to  give  notice  of  nonpay- 
ment by  a  special  messenger,  or  In  any  way  other  than  through  the  regular 
mails,  he  must  distinctly  show  when  such  notice  was  delivered  to  the  parties 
entitled  to  It  in  order  to  hold  them  liable 

4.  Same— An  averment  that  upon  nonpayment  the  holder  mailed  notioes 
thereof  and  of  protest  to  ttie  acceptor,  the  maker  and  the  endorser,  all  in  one 
envelope,  addressed  to  the  acceptor  at  his  postoffice.  and  that  be  (holder) 
"believes  and  charges  that  said  acceptor  at  once  duly  notified  said  drawer 
and  endorser  of  the  dishonor  of  the  bill,"  is  not  sufllcient  to  flhow  that  do- 
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"^^  qT  dishonor  and  protest  was  g\ven  to  the  drawer  and  endorser  in  dne 
time  to  hind  ihem. 

6.  Same— Pleading— In  an  action  upon  a  bill  an  averment  of  the  friving  of 
due  demand,  protest  and  notice  is  sufficient;  but  if  plaintiff  undertakes  to 
set  out  the  manner  of  giving  due  notice,  and  avers  facts  not  sufficient  to 
charge  defendants  with  notice,  the  pleading  must  be  held  bad  on  demurrer. 

€.  Aft-er  the  drawer  and  the  endorser  nf  a  bill  have  been  released  through 
the  failure  of  the  holder  to  give  due  notice  of  dishonor  and  protest,  a  subse- 
quent  vcr^Mil  promisw  by  them  r.o  pay  the  hill  will  not  bind  them  unless  based 
on  a  valuable  oonfiii«*ratlon.  But  where  the  giving  of  such  notice  is  a  mat- 
ter in  issue,  proof  of  such  subsequent  promise  to  pay  is  competent  as  tending 
to  show  that  notice  was  given. 

Reuben  A.  Miller  and  Yeaman  So  Lockett  for  appellant. 

'C.  S.  Walker  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  case  went  off  on  the  pleadings,  the  court  below  sustaining 
a  demurrer  to  the  reply  of  tne  plaintiff,  and  the  latter  failing  to 
amend  or  plead  further,  a  Judgment  was  rendered  for  the  defend- 
ants. 

The  action  is  based  on  a  negotiable  note  for  $4,000,  drawn  by 
the  appellee,  J.  P.  Moreland,  on  S.  P.  Walden  in  favor  of  J.  H. 
Hickman,  another  appellee,  and  made  payable  at  the  Sebree 
Deposit  Bank.  The  paper  was  endorsed  by  Hickman  and  dis- 
counted by  the  liank,  and  the  proceeds  placed  to  the  credit  of 
the  acceptor.  Walden,  the  paper  having  bt-en  made,  as  is  alleged, 
for  his  benefit. 

The  note  was  protested  for  nonpayment,  and  the  defense  made 
by  Moreland,  the  drawer,  and  Hickman,  the  endorser,  is  the 
failure  of  the  bank  (the  holder)  to  give  them  notice  of  the  paper^s 
►dishonor,  and  other  defenses  not  necessary  to  be  considered. 

It  is  insisted  by  counsel  for  the  bank  that  the  averments  of 
the  answer,  made  on  information  and  belief  of  facts  that  must, 
if  they  exist,  be  within  the  personal  knowledge  of  the  defend- 
ants, is  bad  pleading,  and  the  demurrer  to  the  reply  should  have 
been  carried  back  to  the  answer  and  sustained  to  that  pleading. 
There  was  no  demurrer  to  the  answer,  and  the  reply  of  the  plain- 
tiff placed  directly  in  issue  tlie  fact  of  the  want  of  notice  to  the 
•defendants  of  the  dishonor  of  the  paper,  and  cured  the  defect,  if 
any  existed. 

It  is  allegd  in  the  reply  that  the  notary,  in  behalf  of  the  holder 
(the  bank),  ''mailed  notices  of  the  nonpayment  and  protest  of 
the  bill  to  each  of  the  defendants  on  July  12,  1892,  to  the  acceptor, 
•drawer  and  endor.ser  of  the  bill  in  an  envelope  addressed  to  S.  P. 
Walden,  at  Owensbcro,  Ky.,  whi«h  was  his  postofflce,  and  be- 
lieves and  charges  that  the  said  Walden  at  once  duly  notified 
said  drawer  and  endorser,  Moreland  and  Hickman,  of  the  dis- 
honor of  the  bill,  and  that  the  defendants  knew  liefore  the 
maturity  of  the  paper  it  would  not  be  paid,  and  knew  that  it 
had  not  been  paid;  and  with  full  knowledge  of  tliese  facts  did 
repeatedly  promise  to  pay  the  bill,  and,  relying  on  these  prom- 
ises, forbore  to  sue  for  several  months." 

It  appears  from  this  pleading  the  party  not  entitled  to  the 
notice  of  dishonor,  and  without  a  request  even  to  do  so,  had 
been  entrusted  with  the  duty  of  giving  this  notice  to  the  drawer 
and  endorser,  so  as  to  continue  their  liability,  and  with  that 
view  it  is  alleged  in  the  reply  that  when  notices  of  the  protest 
were  received  by  the  acceptor,  he  at  once  delivered  them  to  the 
"drawer  and  endorser. 

When    the   notice   of   protest   was  received   by    Walden   is    not 
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alleged,  and  while  it  must  be  inferred,  as  a  matter  of  law,  that 
he  received  the  notices  in  due  time,  as  the  notice  was  plaoed  in 
the  postofHoe  as  soon  as  it  could  be  done,  if  it  had  been  neces- 
Bary  to  hold  him  bound,  no  such  inference  will  be  indulged  as  to 
the  drawer  and  endorser  of  the  paper.  As  they  were  each  en« 
titled  to  notice,  and  the  time  it  was  received  bv  the  acceptor, 
as  well  as  the  time  it  was  handed  them  by  him.  should  nave 
been  distinctly  alleged,  and  the  averments  that  it  was  received 
in  due  time  by  the  acceptor  and  at  once  delivered  to  the  drawer 
and  endorser  by  him,  are  mere  conclusions  of  the  pleader,  and 
will  not  authorize  the  court  to  say  that  such  diligence  had  beei> 
exercised  by  the  holder  of  the  paper  as  to  continue  the  liability 
of  the  drawer  and  endorser. 

It  was  a  matter  of  doubt  for  a  long  time  whether  the  acceptor 
of  a  bill,  who  had    permitted    his   paper   to    go    to  protest,  could 

five  a  valid  notice,  but  Mr.  Paniel,  in  his  Treaties  on  Negotiable 
nstruments,  says  it  is  now  "a   principle  of   the   law   merchant, 
however  unphilosonhical  it  may  seem.''     (2  Daniel,  section  990.) 

Where  notice  is  delivered  by  a  special  messenger,  other  than 
through  the  regular  mail,  it  must  distinctly  appear  when  it  was 
delivered,  so  as  to  enable  the  court  to  say  that  it  was  delivered 
as  soon  as  it  could  have  reached  the  party  sought  to  be  chargecf 
by  due  course  of  mail. 

In  this  case  the  bank  made  the  acceptor  lis  agent  to  deliver^ 
the  notice  of  protest,  and  enclosed  the  notices  to  the  acceptor  by 
mail.  They  were  not  sent  direct! j^  to  either  the  endorser  or 
drawer,  and  it  is,  therefore,  manifest  the  averments  of  the  reply 
should  present  a  state  of  fact  showing  that  the  appellees  received 
this  notice  as  soon  as  it  could  have  reached  them  oy  the  regular 
mail. 

That  they  were  sent  by  due  course  of  mail  to  the  payor,  anct 
when  received  delivered  at  once  to  the  drawer  and  endorser,  are- 
not  such  facts  as  w*ould  authorize  the  inference  that  due  dili- 
gence had  been  exercised  by  the  holder,  or  that  the  drawer  and 
endorser  received  the  notices  as  soon  as  they  should  have  receiv- 
ed them,  if  the  notiv*.es  had  been  deposited  in  the  regular  mail 
in  due  time,  addressed  to  each  of  the  appellees. 

The  envelope  in  which  the  notices  were  enclosed,  addressed  to 
the  acceptor,  might  have  remained  in  the  postofflce  for  days  be- 
fore its  reception  by  him,  and  while  the  personal  service  or  de- 
livery of  the  notice  by  the  acceptor  to  the  appellees  would  have 
been'good  if  ilelivered  in  due  time,  it  must  appear,  where  the 
postofflce  may  be  used  as  a  means  of  giving  the  notice,  that  a- 
deposit  of  the  notice  in  the  office  within  due  time  was  made,  ad- 
dressed to  the  party  affected  by  the  dishonor  of  the  paper,  or 
that  notice  was  given  by  the  holder  or  his  agent  to  the  party 
sought  to  be  made  liable  by  a  delivery  made  as  soon  as  it  could 
have  been  received  by  due  course  of  mail. 

There  is  no  pretense  that  any  notice  was  enclosed  to  the  ad- 
dress of  these  parties  and  sent  by  mail,  and  no  state  of  fact 
alleged  showing  that  diligence  on  the  part  of  the  holder,  so  as  to 
hold  these  appellees  liable  on  the  paper  unless  it  arises  from  the 
promise  to  pay  alleged  to  have  been  made  after  they  had  known 
of  the  protest,  and  the  failure  of  the  acceptor  to  pay  and  bia 
inability  long  before  the  note  matured  to  make  payment. 

It  is  insisted  by  counsel  for  the  bank  that  the  promises  to  pay 
by  the  drawer  and  endorser  amounted  to  such  an  acknowledg-^ 
ment  of  continued  liability  by  the  drawer  and  endorser  as  abso- 
lutely fixed  their  liability;  that  the  promises  were  made  with  a 
full  knowledge  of  all  the  facts,  and  tne  purpose  of  the  notice  to. 
the  parties  to  the  bill  being  to  prevent  any  loss  by  those  who  are? 
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not  primarily  liable  or  liable  upon  certain  conditions  and  in- 
tended for  their  protection,  they  may  affirm  their  liability  by  a 
recognition  of  their  obligation  to  pay,  and  dispensed  with  the 
conditions  upon  which  the  endorsement  was  made,  the  obligation 
of  the  endorser  being  voidable  only,  therefore,  the  demurrer  to 
the  reply  should  have  been  overruled. 

This  view  of  the  question  is  sustained  by  the  decided  prepon- 
derance of  authority  both  in  the  te»t-books  and  the  reported 
cases.  Mr.  Daniel  says  that  *'the  condition  upon  which  the 
endorser   becomes  liable   is   not  a   strict  and  absolute  condition 

f precedent  as  conditions  in  contracts  construed  by  the  common 
aw.  The  obligation  of  the  endorser  is  regaided  rather  as  void- 
able by  nonfulfillment  of  these  conditions  than  as  actually 
avoided.  If  he  cliooses  to  affirm  rather  than  disaffirm  his  liabil- 
ity, it  can  injure  no  one  to  leave  him  to  the  exercise  of  his  dis- 
cretion.*'    (Section  1147. ) 

Agrain:  "It  makes  no  difference  when  the  promise  to  pay  is 
made  with  knowledge  of  the  laches,  that  the  party  making  it 
did  not  know  of  its  legal  effect  as  a  waiver,  or  that  he  had  a 
legal  defense  to  the  bill  or  note,  for  it  is  a  maxim  that  ignorance 
of  the  law  excuses  no  one,-'  etc.     (Section  1148.) 

The  Supreme  Court  of  the  United  States,  following  the  doc- 
trine of  the  text  books,  held  the  endorsers  liable  upon  their 
promise  to  pay  where  neither  protest  nor  demand  of  payment  had 
been  made. 

Yeager  &  Co.,  of  St.  Louis,  had  endorsed  the  paper  of  HerchofiE 
for  $13,000,  and  the  paper  was  held  by  Farwell  &  Co.,  of  Boston, 
who  had  advanced  the  money  and  were  the  payees.  On  October 
18,  1867,  the  last  day  of  grace,  Yeager  &  Co?  wrote  a  letter  to 
Farrell  &  Co.  to  the  effect  that  Herchoff  would  be  unable  to  meet 
the  paper  at  its  maturity,  but  they  (Yeager  &  Co.)  would  hold 
themselves  "responsible  for  the  payment  of  the  note,  and  will 
see  that  it  is  done  at  an  early  day." 

This  letter  was  not  receivell  in  Boston  by  the  payees  until  after 
the  time  for  protest  had  passed,  and  Yeager  &  Co.,  refusing  to 
pay,  were  sued  as  endorsers  by  Farwell  &  Co.,  and  the  court, 
through  Mr.  Justice  Davis,  held  that  Yeager  &  Co.  were  estopped 
from  alleging  a  want  of  demand  and  notice  of  nonpaynaent.  , 

That  case  could  be  distinguished  from  the  one  before  us  in 
many  of  its  features,  but  the  court,  in  its  opinion,  referred  to  the 
case  of  Sigerson  v.  Matthews.  20  Howard,  496,  in  which  it  is 
said:  "If  the  endorser,  with  full  knowledge  of  the  fact  that  no 
demand  has  been  made  or  notice  given,  makes  a  subsequent 
promise,  he  is  liable  and  can  not  when  sued  set  up  as  a  defensn 
the  want  of  such  demand  and  notice;  and  to  the  same  effect  are 
the  decisions  of  the  courts  in  this  country  generally.  Applving 
the  piinciples  of  these  decisions  to  the  admitted  facts  of  this 
case  there  is  no  difficulty  in  charging  the  endorsers.'' 

While  this  court  recognizes  the  importance  of  uniformity  in 
judicial  utterances  affecting  the  liability  of  parties  to  commer- 
cial paper  we  are  not  disposed  to  follow  these  authorities  on  the 
question  before  us.  The  tendency  of  legislation  in  this  State,  as 
well  as  the  decisions  of  this  court,  is  to  relieve  parties  who  stand 
in  the  light  of  mere  sureties  on  written  obligations  and  to  release 
them  from  continued  liability  based  upon  verbal  promises  subse- 
quently made. 

There  is  no  doctrine  more  firmly  established  than  that  negoti- 
able paper  when  dishonored  requires  demaijd,  protest  and  notice 
to  those  who  are  the  mere  accommodation  endorsers  or  drawers 
in  order  to  hold  them  responsible.  This  is  the  rule  of  the  law 
merchant  and  applicable  to  notes  discounted  in  bank  and  plaiced 
on  the  footing  of  foreign  bills  by  our  statute;  and  to  recognize'a 
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doctrine  that  in  effect  dispenses  with  the  performance  of  condi- 
tions by  the  holder  upon  which  the  endorser  agrees  to  become 
bound  and  hold  him  liable  upon  a  subsequent  promise  to  pay, 
although  released  destroys  the  virtue  of  commercial  paper,  and 
places  the  endorser  at  the  mercy  of  those  who,  in  great  commer- 
cial transactions,  are  seeking  to  hold  those  liable,  who  have  been 
once  released,  upon  the  plea  that  the  laches  of  the  holder  re- 
dounds at  last  to  his  benefit,  if  he  can  establish  a  promise  on  the 
part  of  the  endorser,  although  released  from  the  payment  of  the 
dishonored  paper. 

There  is  no  rule  of  commercial  law  more  rigidly  applied  than 
that  requiring  notice  of  protest  to  those  who  are  the  mere  endors- 
ers of  negotiable  paper,  and  there  is  hut  little  reason,  it  seems  to 
us,  for  dispensing  with  this  rule  or  nullifying  the  conditions  upon 
which  the  endorser  becomes,  and  is  to  remain  bound  for  the  pur- 
pose of  relieving  the  holder  from  the  effect  of  his  own  laches. 

Where  the  question  of  a  want  of  notice  is  in  issue,  it  would  be 
competent  to  show  a  subsequent  promise  to  pay  as  a  considera- 
tion, showing  that  the  party  had  received  notice;  but  to  make 
such  a  promise  conclusive  or  a  waiver  of  the  right  to  a  notice,  is 
a  doctrine  in  which  we  can  not  concur. 

In  this  case  the  reply  alleges  the  manner  in  which  the  notice 
was  given,  and  conceding  the  doctrine  to  be  that  the  general 
averment  of  due  demand,  protest  and  notice  is  sufficient,  when 
the  pleader  attempts  to  set  forth  thp  mode  in  which  notice  was 
given,  and  the  facts  stated  are  not  sufficient  to  charge  the  en- 
dorser, the  pleading  should  be  held  bad  on  demurrer.  And  the 
averment  of  a  subsequent  promise  to  pay,  being  a  mere  matter  of 
evidence,  will  not  be  considered  only  to  the  extent  that  it  re- 
vives the  original  obligation  to  pay— and  to  this  doctrine  we  can 
not  assent. 

If  thfi  promise  had  been  made  upon  the  consideration  that  no 
suit  would  be  instituted  against  the  parties  to  the  bill,  the  prom- 
ise would  be  binding,  and  upon  this  promise  an  independent 
action  could  be  maintained.  No  such  fact  is  alleged  in  the  reply, 
•or  any  facts  connected  with  the  promise  that  would  work  an 
estopple.  It  is  alleged  only  that  the  promise  having  been  made, 
the  plaintiff  forbore  to  sue.  No  loss  or  injury  is  alleged  by  rea- 
son of  the  promise.  There  is  no  allegation  that  the  promise  was 
made  in  consideration  that  no  suit  would  be  brought  on  the 
paper.  The  payer,  Walden,  was  insolvent,  and  the  appellants 
have  a  judgment  against  him  for  the  debt. 

A  promise  to  pay  after  the  maturity  of  the  paper  is  presump- 
tive evidence  that  demand  was  made  and  notice  duly  given,  and 
would  support  a  recovery  if  there  was  no  evidence  to  the  con- 
trary, or  rather  the  question  would  go  to  the  jury  upon  the  issue 
made;  but  in  this  case  the  notice  was  not  duly  given,  as  appears 
from  the  reply  of  the  plaintiff. 

This  court,  in  the  case  of  Lawrence  v.  Balston,  3  Bibb,  104, 
decided  the  question  involved  iiere.  In  that  case  it  appeared 
that  Aaron  Burr,  while  on  a  visit  to  the  present  capital  of  the 
State  on  December  19,  1806,  drew  a  bill  of  exchange  on  George 
W.  Ogden,  a  merchant  of  New  York,  requesting  him,  at  120  days, 
to  pay  Charles  Lynch,  or  order,  $700.  That  paper  was  endorsed 
by  Balston  to  Sebastian,  and  by  Sebastian  to  Lawrence,  the 
plaintiff  in  the  actioit.  Balston,  after  the  bill  was  drawn,  and 
before  maturity,  descended  the  Ohio  and  Mississippi  rivers,  and 
before  his  return  the  bill  was  protested.  Alter  Balston^s  return 
he  was  sought  to  be  made   liable   as   endorser  of  the  paper,  and 
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defended  on  the  ground  that  notice  had  not  been  given  him  of  the 
protest  or  nonpayment.  There  being  no  Hufflcient  evidence  of 
notice,  it  was  then  attempted  to  fasten  iiabilit3'  upon  him  on  the 
ground  of  his  promise  to  pay. 

This  court,  in  reference  to  that  issue,  said:  ''We  think  a  prom- 
ise made  under  such  circumstances,  not  being  founded  on  any 
valiil  consideration,  induces  no  legal  obligation,  and  can  not, 
therefore,  form  a  sufflcient  cause  of  action.  It  is  not  denied  but 
that  a  promise  to  pay  a  bill  by  an  endorser,  unless  accompanied  by 
circumstances  repelling  the  presumption,  is  an  implied  admis- 
sion of  due  notice  having  bepn  given.''     (3  Bibb,  104.) 

This  is  the  extent  to  which  the  authorities  in  this  State  "go, 
»nd,  we  think,  the  correct  rule  on  the  subject. 

In  the  cases  of  the  Bank  of  Tennessee  v.  Smith,  9  B.  M.,  609, 
»nd  Landum  v.  Trowbridge,  Ac,  2  Met.,  281,  a  distinction  is  at- 
tempted to  be  drawn  between  a  promise  made  after  protest  for 
nonacceptance  and  a  protest  made  for  nonpayment  after  ma- 
turity. 

In  the  case  of  Landrum  v.  Trowbridge,  2  Met.,  281,  there  was  a 
protest  for  nonpayment,  as  well  as  nonacceptance,  and  while  the 
distinction  between  the  character  of  the  two  cases  may  exist,  in 
so  far  as  it  affects  the  iiabilitj*  of  the  endorser,  we  think,  and  so 
adjudge,  that  the  subsequ<mt  promise  to  pay  is  not  binding  on 
the  endorsers  unless  supported  by  a  consideration;  but  that  on 
the  issue  as  to  whether  notice  of  protest  had  been  given,  it  is 
tsompetent  to  go  to  the  jury  to  establish  that  fact,  and  to  tnis 
extent  only  we  are  disposed* to  go;  but  as  the  pleadings  in  this 
case  show  that  due  notice  was  not  given,  the  promise,  if  proven, 
would  not  avail  the  appellant. 

The  obligation  of  tne  endorser  is  known  to  the  holder  of  the 
bill.  This  relation  to  the  bill  requires  the  highest  degree  of  dil- 
iij^ence  on  the  part  of  the  holder  for  the  protection  of  the  en- 
tiorsers,  and  when  released  from  liability,  having  occupied  the 
position  of  a  mere  surety,  something  more  than  a  verbal  promise, 
so  easily  established  when  large  commercial  interests  are  in- 
volved," should  be  established  before  that  which  is  dead  is 
brought  to  life,  and  the  liability  continued  without  any  consid- 
eration whatever. 

The  judgment  below  must  be  affirmed. 


BAIN,  Ac.  V.  VANSANT. 
(Filed  November  22,  1894— Not  to  be  reported.) 

1.  GoDveyanoes— Forced  deed— Id  this  aotion.  in  whioh  the  contention  of 
the  appellants  is  that  the  tract  of  land  in  controversy  was  conveyed  to  them 
by  their  father  and  that  the  prior  deed  to  the  flame  hpld  by  their  brnrher, 
tinder  whom  the  appellee  claims,  was  a  forgery,  the  evidence  does  not  estab- 
lish the  c barges  of  orimhial  conduct. 

9.  Same— The  father  haviniz  prior  to  the  conveyance  to  the  appellants  cov- 
enanted for  a  valuable  consideration  to  convey  to  his  son  the  tract' of  land 
in  question,  and  afterwards  executed  a  deed  to  the  same,  It  makes  no  dlfifer- 
-eDoe  whether  or  not  he  intended  to  include  same  in  the  subsequent  convey • 
anoe  to  appellants. 

8.  The  tract  in  question,  beinfr  two  miles  distant  from  the  other  tract 
conveyed  and  situated  upon  different  waters,  can  not  be  included  in  the 
lands  described  as  lying  on  "Left  Hand  and  Syms  Fork  of  Straight  creek. " 

John  T.  Hays  and  Knott  &  Edelen  for  appellants. . 

W.  J.  Hendrick  for  appellee. 
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Appeal  from  Bell  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

December  22,  1881,  James  Culton  conveyed  to  his  son,  T.  J^ 
Culton,  daughter,  Martha  J.  Bain,  and  daughter-in-law,  A.  L. 
Culton,  real  property  tlius  described:  *'The  following  boundary 
or  tract  of  land  lying  in  the  county  of  Bell  and  State  of  KeD« 
tucky  on  the  Left  Hand  and  Syms  Fork  of  Straight  creek,  known 
as  the  old  homestead,  lying  and  being  and  known  as  the  old 
Culton  farm,  including  all  the  lands  I  own  on  the  waters  of 
Straight  creek,  and  in  the  county  of  Bell,  State  of  Kentucky. 
For  boundary,  etc.,  reference  is  made  to  all  my  deeds  and  pat- 
ents." 

February  16,  1882,  they  sold  and  executed  a  covenant  for  con- 
veyance to  John  W.  Culton,  another  son  of  James  Culton,  of 
f property  described  as  "a  certain  tract  or  tracts  and  parcels  of 
and  lying  on  Syms  Fork  of  Left  Hand  Fork  of  Straight  creek, 
and  kiiown  as  the  old  James  Culton  homestead,  and  adjoining 
lands,  being  the  same  lands  deeded  by  James  Culton  to  the  par- 
ties of  the  first  part  on  the  22d  day  of  December,  1891.'' 

It  appears  that  James  Culton  owned  a  tract  conveyed  to  liiiD 
October  7,  1859,  by  James  Farmer,  and  described  in  the  deed  *'aB 
all  that  tract  or  parcel  of  land  lyin^-  and  being  in  the  county  of 
Harlan  (now  Bell)  on  the  waters  of  the  Stoney  Fork,  containing- 
600  acres,  be  the  same  more  or  less,"  and  that  tract  is  the  subject 
of  this  litigation  between  appellee  Vansant.  claiming  under  a 
deed  made  to  him  in  July  1882,  by  J.  W.  Culton,  and  appellants. 
Bain  and  others,  who  claim  under  the  deed  mentioned  of  December 
22,   1881. 

For  appellee  it  is  alleged   and  attempted   to  be  shown   that  id 
March,  1880,  James  Culton  sold  for  a  valuable  consideration   and 
covenanted  to  convey  to  his  son,  J.  W.  Culton,  said  tract  of  land^ 
and  in  June,  1882,  did  execute,  acknowledge  and   deliver  to  him 
a  deed  therefor.     But  appellants  allege  James  Culton,  who  died 
before  this  litigation  began,  never  did  in  fact  execute  either  the 
title    bond   or   deed    to   J.  W.  Culton,  but  that  both  instruments 
w^ere  forged,  as  was  also  the  clerk's  certificate  of  acknowledg- 
ment.    On  the   other   hand,  J.  W.  Culton    alleges   James   CultOD 
did  not  intend  to  convey  to  appellants   Ihe  tract  of  600  acres,  but 
that  after   the   deed    was   signed   and   acknowledged    by    him,  a 
blank  space  left  for  inserting  a  description  of  the  lands  agreed  to 
be  conveyed  was  without  his  knowledge  or  consent  filled  by  the 
grantees  so  as  to  include  the  tract  of  600  acres. 

Through  failure  of  the  respective  parties  to  file  for  inspection 
the  two  original  deeds  of  December,  1881.  and  June.  1882,  is  ca!- 
culatpd  to  create  some  suspicion,  it  is  proper  to  say  the  evidence 
does  not  satisfactorily  establish  either  of  the  charges  of  criminal 
conduct. 

So,  assuming  James  Culton  intended  to  convey  by  the  deed  of 
December,  1881,  the  lands  just  as  they  are  therein  described.,  we 
will  first  consider  whether  the  tract  of  6<X)  acres  is  in  fact,  or 
was  intended  by  the  parties,  to  be  included.  As  appears  froui. 
the  title  bond  of  February  18,  1882,  from  T.  J.  Culton  and  others 
to  J.  W.  Culton,  what  is  called  the  old  James  Culton  homestead 
and  other  tracts  adjoining  were  sold  to  him,  all  being  described 
as  lying  on  Syms  Fork  of  Left  Hand  Fork  of  Straight  creek,  and 
it  seems  to  us  those  tracts  are  the  identical  lands  James  Culton 
intended  to  give  and  convey  by  the  deed  of  December,  18(31.  For 
the  tract  of  6(X)  acres  does  not  adjoin  any  one  of  those  tracts,  but 
is  about  two  miles  away  and  situated  upon  another  water  oour&e. 
And  if  it  had  been  intended  by  James  Culton  to  give  and  convey 
that  tract  also,  a  more   precise   and   definite  description  *  of   it 
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would  bftve  been  set  out  than  was  done.  But  waivinp:  that  ques- 
tion, it  seems  to  us,  without  resorting  to  incompetent  testimony, 
a  great  deal  of  which  was  oilered,  it  is  shown  that  in  March, 
1880,  long  prior  to  the  deed  of  December,  1881.  James  Culton  sold 
for  a  valuable  consideration  and  gave  a  bond  for  conveyance  of 
the  tract  of  600  acres  to  his  son,  J.  W.  Culton;  and.  therefore, 
whether  he  intended  to  Include  in  the  voluntary  conveyance  of 
December,  1881,  that  tract  or  not,  makes  no  difference.  It  is  true 
appellants  in  their  pieadings  allege  that  bond  to  be  a  forgery. 
But  genuineness  of  the  signature  thereto  of  James  Culton  is 
shown  by  the  uncontradicted  testimony  of  one  witness  at  least, 
and,  though  not  necessary,  the  same  witness  testified  he,  as 
deputy  clerk,  took  and  certified  acknowledgment  of  James  Culton 
and  wife  to  the  deed  of  June,  1882. 

The  purchase  of  the  land  by  J.  W.  Culton  for  a  valuable  consid- 
eration prior  to  the  voluntary  conveyance  of  December,  1881,  and 
subsequent  execution  of  the  deed  by  James  Culton  in  compliance 
with  his  covenant  to  convey  beiiig  shown,  it  seems  to  us  the 
lower  court  properly  adjudged  appellee  Vansant  entitled  to  the 
land. 

Judgment  affirmed. 


RATCHFROD  v.  COMMONWEALTH. 
(Filed  November  27,  1894— Not  to  be  reported.) 

Criminal  law— Ciroumstantlal  evidence— iDstructlous— In  the  absence  of 
proor  BbowiDff  the  facta  attending  The  killing  of  which  the  accused  was 
charged,  and  where  conviction  is  sought  solely  upon  circumstantial  evidence, 
the  jury  should  have*  been  instructed  as  to  the  law  applicable  to  iuurder» 
mansIauKhter  and  self  defense. 

Weden  O'Neal  and  R.  K.  Smith  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

On  the  night  of  December  23,  1898,  the  dead  body  of  Bud  Finn, 
with  two  gun-shot  wounds  in  the  left  thigh  and  head  crushed  in 
and  brains  knocked  out,  was  found  near  the  city  of  Falmouth. 
A  number  of  loose  and  bloody  rocks  were  lying  about,  and  that 
there  had  been  a  fierce  struggle  between  the  deceased  and  his 
antagonist  was  evident.  A  necktie,  shown  to  have  been  that  of 
the  deceased,  was  found  torn  into  two  pieces,  and  lying  on  op- 
posite sides  of  the  body. 

The  appellant,  who  lived  with  his  father  in  the  neighborhood, 
and  was  known  to  be  unfriendly  with  the  deceased,  was  at  once 
arrested,  charged  with  the  murder,  and  at  the  foUowins:  January 
term  of  the  circuit  court  was  indicted  therefor.  His  motions  for 
a  change  of  venue  and  continuance  were  each  overruled,  and, 
upon  trial  at  once  had,  he  was  convicted  of  murder  and  sen* 
tenced  to  the  penitentiary  for  life.  He  complains  on  this  appeal 
of  the  orders  overruling  nls  motions,  as  well  as  of  the  admission 
of  incompetent  testimony  and  of  the  misconduct  of  the  attorney 
for  the  Commonwealth  In  his  argument  to  the  jury,  but  his  chief 
ground  for  reversal  and  the  only  one  of  signlflcance  or  necessary 
to  notice  is  that  the  court  refused  to  instruct  the  jury  un  the  law 
of  manslaughter. 

His  counsel  argue  that  the  conviction  is  confessedly  one  based 
solely  on  circumstantial  evidence;  that  there  was  *no  eye  wit- 


412     MG  DONALD,  &0.  V.  MO  DONALD's  ADM'B.  &C. 

ness  to  the  transaetion,  but  because  certain  tracks  near  the  body 
*of  the  deceased  resembled  those  leading  t<oward  or  into  the  house 
of  the  accused,  and  because  of  his  supposed  ownership  of  the 
necktie  found  near  the  body,  the  jury  found  a  verdict  of  guilty. 

This  contention  is  based  on  the  authority  of  Rutherford  ▼. 
Commonwealth,  13  Bush,  608.  That  was  a  case  where  the  facts 
attending  the  killing  were  to  be  asertained,  as  the  court  said, 
*' wholly  from  circumstances."  No  witness  saw  the  killing,  and 
it  was  said  that,  therefore,  the  homicide  might  have  been  ex- 
cusable self-defence,  manslaughter  or  murder,  and  as  it  was  the 
province  of  the  jury  to  ascertain  to  which  category  the  killing 
belonged,  it  was  the  duty  of  the  court  to  instruct  on  the  law 
applicable  to  murder,  manslaughter  and  self-defense  in  order  to 
meet  any  state  of  fact  the  jury  might  find  from  the  evidence  to 
have  existed. 

We  have  been  referred  to  no  opposing  authority,  and  we  know 
of  no  reason  for  departing  from  the  law  as  laid  down  in  that  case, 
^he  defense  of  the  accused  is  that  he  is  not  guilty,  and  the  pre- 
sumption of  innocence  goes  with  him  at  every  step  of  the  pro- 
ceeding. It  is  true  he  testifies  that  he  was  not  at  the  place  of  the 
killing  and  did  not  commit  the  act;  but  the  jury  disbelieved  his 
testimony.  They  entirely  ingored  it,  and,  therefore,  all  the 
facts  and  circumstances  surrounding  the  mystery  are  placed  in 
evidence  in  order  that  the  jury  might  determine  who  committed 
the  homicide  and  in  what  manner. 

Should  the  State  introduce  proof  that  the  body  of  a  person  was 
found  with  mortal  wounds  upon  it,  and,  after  connecting  some 
one  with  the  act  by  circumstances  alone,  close  its  testimony, 
might  not  the  accused  show  the  evidence  of  a  struggle;  that  the 
combatants  grappled  with  each  as  if  in  sudden  or  unexpected 
affray,  or  show  any  circumstance  to  rebut  the  supposition  that 
the  act  was  one  of  lying  in  wait  or  deliberate  killing?  And  if  so, 
for  what  purpose,  save  that  the  jury  may  grade  the  crime;  and 
how  grade  it,  unless  the  law  be  given  to  them  applicable  to  the 
«tate  of  case  they  may  find  to  have  existed? 

How  can  it  be  said  that  the  jury  are  the  sole  judges  of  the 
facts  if  the  law  leavs  them  to  conclude  only  that  the  accused 
•committed  the  homicide  with  malice  aforethought?  Ordinarily, 
the  instructions  must  conform  to  the  proof  and  be  suggested  by 
the  proof,  but  where  there  is  none  showing  the  facts  attending 
the  killir.g,  the  law  applicable  to  murder,  manslaughter  and  self- 
defense  must  be  given. 

Judgment  reversed,  with  directions  to  grant  the  appellant  a 
i\e\y  trial  on  principles  consistent  with  this  opinion. 


McDonald,  &c.  v.  mcdonald's  adm'r,  &c. 

(Filed  December  1,  1894.) 

1.  Death  by  willful  negllgpoce— Disttributton  of  recovery— Money  recovered 
in  one  State  for  the  negligent  destruction  of  life  in  another  should  be  dis* 
tri bated  according  to  the  law  of  the  Scate  where  the  action  accrued. 

2.  Same— Case— The  deceased  having  bi-en  killed  in  the  State  of  Illinois 
by  the  willful  negligence  of  the  Illinois  Cential  Railroad,  and  damages 
therefor  recovered  in  this  State  in  a  county  into  which  the  road  ran,  the  re- 
covery should  go  to  the  widow  according  to  the  law  of  Illinois,  wfalob  pro- 
vldes  that  in  such  recoveries  the  whole  shall  go  to  the  widow,  in  case  there 

are  no  children. 
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J.  JB.  CoQley,  J.  D.  White  and  W.  O.  Bullitt  for  appellants. 
J.  M.  Nichols  for  appellees. 
Appeal  from  Ballard  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

Oscar  McDonald,  a  resident  of  Ballard  county,  Ky.,  was  killed 
in  Illinois  while  in    the  service  of  the  Illinois  Central  Railroad. 

The  appellee,  Shelton,  qualified  as  his  administrator  in  the 
county  named,  and  basing  his  suit  upon  an  Illinois  statute 
authorizing  the  personal  representative  of  a  person  whose  death 
has  been  caused  by  tlie  willful  negligence  of  another  to  recover 
damages  therefor,  he  sued  and  recovered  of  the  company  in  the 
Ballard  Circuit  Court  (the  road  running*  into  that  county)  the 
Buin  of  $2,500. 

The  sole  question  now  before  us  is,  to  whom  does  this  money 
belong?  The  deceased  left  a  widow  but  no  issue,  and  the  appel- 
lants, his  mother,  brother  and  sisters,  claim  that  the  fund  is  ta 
be  disposed  of  under  the  Kentucky  statute  of  distribution,  and, 
therefore,  that  they  are  entitled  to  one-half  of  it  and  the  widow 
the  other. 

The  appellees,  the  administrator  and  widow,  say  it  is  to  go  ex- 
clusivley  to  the  widow,  as  the  Illinois  statute  directs.  The 
Superior  Court  affirmed  the  judgment  below,  dismissing  the 
appellant's  petition.  Under  the  Illinois  statute  the  amount  re- 
covered *' shall  he  for  the  exclusive  benefit  of  the  widow  anil 
next  of  kin  in  the  proportion  provided  by  law  in  relation  to  the 
distribution  of  personal  property  left  by  persons  dying  intestate,'" 
and  looking  to  the  law  fixing  this  proportion,  we  find  that  where 
there  is  a  widow  and  no  issue  the  whole  of  the  personal  estate 
goes  to  the  widow. 

The  appellants  contend  that  we  can  not  inquire  as  to  how  the 
fund  came  to  the  hands  of  the  Kentucky  administrator,  but  find- 
ing? it  there  we  must  distribute  it  as  our  statute  distributes  other 
personal  estate  of  persons  dying  intestate.  We  think  differently. 
While  the  naked  right  of  action,  under  the  Illinois  statute,  is  in 
the  personal  representative,  the  property  light  in  the  thing  re- 
covered is  in  the  ^idow.  The  fund  is  not  an  asset  of  the  deced- 
ent^s  estate.  It  never  belonged  to  him.  The  company  did  not 
owe  it  to  him  but  to  the  widow. 

The  doetrine  that  the  succession  to  personal  property  is  gov- 
erned by  the  law  of  the  intestate's  domicil  has  no  application  in 
this  case.  The  personal  representative  succeeds  to  no  property. 
bcause  the  intestate  died  leaving  none. 

In  the  case  of  Dennick  v.  Railroad  Co.,  103  U.  S.,  17,  the 
Supreme  Court,  after  announcing  what  is  now  the  well-settled 
doctrine  that  an  action  may  be  maintained  in  one  State  for  the 
negligent  destruction  of  life  in  another  State,  pursuant  to  the 
statute  of  the  latter,  held  that  in  such  event  the  sum  received 
should  be  distributed,  and  the  courts  had  full  power  to  do  so 
according  to  the  law  of  the  State  where  Ihe  cause  of  action 
accrued.  These  views  accord  with  the  principles  we  have  stated, 
and  settle  conclusively  that  the  appellants  are  entitled  to  no 
part  of  the  fund  in  controversy. 

But  if  distribution  of  the  fund  were  made  under  the  laws  of 
this  State  the  widow  would  get  it.  It  has  been  determined  time 
and  again  that  where  there  is  no  widow  or  child  no  suit  can  be 
maintained  in  oases  like  the  one  under  consideration.  There 
would  be  no  beneficiary  under  the  statute.  The  acts  providing 
for  a  recovery  in  sue^  cases  fare  for  the  exclusive  benefit  of  the 
widow  and  children  of  the  deceased. 
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As  said  in  Henderson's  Adm'r  v.  K.  C.  B.  B.  Co.,  86  Ky.,  389, 

and   in   Jordan's   Adm'r  v.  C,  N.  O.  «k  T.  P.  B.  B.  Co.,  89  Ky., 

42,  and  in  a  number   of  later  casos,  the  widow  and  children  of  a 

person  whose  life  is  destroyed  by  willful  neglect  have  the  prior 
right  to  sue  and  the  exclusive  right  to  receive   what  may  be  re- 
covered in  such  actions.    Collaterals  take  notliing. 
Wherefore,  the  judgment  is  affirmed. 


AVENT-BEATTYVILLE  COAL  CO.  v.  COMMONWEALTH. 

(Filed  December  1,  1894.) 

1.  Failure  of  corporation  to  pay  mlDer  In  lawful  currency— Evidence— A 
corporation  can  not  be  convicted  of  ttie  crime  of  faillnfi;  to  pay  one  of  Ita 
wage  earners,  employed  in  Its  mine.  In  lawful  currency,  unless  the  evidence 
of  tbe  Commonwealth  proves  or  conduces  to  prove  that  the  defendant  is  a 
corporation,  and  also  fixes  the  time  when  the  wages  were  paid  in  other  than 
lawful  currency. 

3.  Same—The  statute  requiring  such  payment  of  wages  in  lawful  currency 
was  intended  to  secure  the  wage-earner  against  imposition  and  oppression 
at  the  hands  of  his  employer,  and  to  give  him  the  right  to  demand  his 
wages,  when  due,  in  lawful  currency,  and  to  prevent  the  employer  from  re> 
sorting  to  any  device  or  exacting  from  the  employe  any  contract  whereby 
the  latter  was' compelled  to  accept  payment  in  other  than  lawful  currency. 

But  the  parties  have  a  right  to  agree  that  the  wages  shall  not  Income  ciae 
except  at  fixed  periods,  provided  the  periods  so  fixed  are  not  unreasonable, 
and  if  the  employe  wishes  to  receive  aid  from  his  employer  before  his  wages 
become  due,  and  voluntarily  solicits  and  receives  checks  or  orders  for 
merchandise  in  the  employer's  store,  the  latter  may  charge  him  with  the 
checks  or  orders  so  received,  and  on  the  fixed  pay  day  pay  to  him  in  lawful 
currency  only  the  balance  due;  and  this  is  not  a  violation  of  the  statute  re- 
quiring the  payment  of  wages  to  certain  employes  in  lawful  currency. 

Ed.  M.  Wallace,  Robert  Riddell  and  G.  W.  Gourley  for  appel- 
lant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

For  failing  to  pay  one  of  its  wage-earners  in  lawful  money  the 
appellant  was  indicted  in  the  Lee  C'ircuit  Court,  tried,  found 
guilty  and  fined  $1<X). 

its  chief  ground  of  complaint  on  this  appeal  is  that  the  proof 
of  the  State  does  not  sustain  the  finding  of  the  jury,  and,  there- 
fore, the  peremptory  instruction  asked  by  it  should  have  been 
given  by  the  court. 

The  statute  alleged  to  have  been  violated  provides  as  follows: 
**That  any  corporation  or  person  or  persons  having  the  owner- 
ship or  control  of  any  factory,  mine  or  workshop  in  this  Com- 
monwealth, who  shall  violate  the  provisions  of  section  244  of  the 
Constitution,  readi up:  as  follows,  *A11  wage-earners  in  this  State 
employed  in  factories,  mines,  workshops  or  by  corporations, 
shall  be  paid  for  their  labor  in  lawful  money,'  shall  be  guilty  of 
a  misdemeanor,  and,  on  trial  and  conviction  had  in  any  court  of 
competent  jurisdiction,  shall  be  fined  not  exceeding  $500  for  each 
violation  tliureof. "     (Kentucky  Statutes,  section  1B50. ) 

The  only  competent  testimony  offered  by  the  State  was  that  of 
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Henry  Couch,  who  was  the  laborer  whose  wages  were  not  paid 
in  lawfuly  money,  accotding  to  the  allegations  of  the  indictment. 
He  testified  that  he  worked  for  the  defendant  in  its  coal  mines 
in  December,  1893,  and  in  January,  1894,  under  a  contract  that  on 
a  fixed  day  be  was  to  be  paid  all  the  wages  due  him  for  the  work 
done  by  him  during  the  previous  month;  that  day  was  the  Satur- 
day nearest  the  15th  of  each  month;  that  on  that  day  the  defend- 
ant always  paid  him  in  lawful  money  all  tjiat  was  due  him;  that 
be  voluntarily  applied  to  the  defendant's  clerk  and  obtained 
from  him  * 'checks,''  or  round  coin-like  metals,  stamped  with 
the  company's  name,  and  having  on  them  the  figures  5,  10  and 
•so  on  un  to  100,  meaning  5  cents  or  10  cents,  and  also  the  words 
'"payable  in  merchandise;"  that  he  was  never  asked  to  take  any 
Df  these  checks,  but  applied  for  them  himself,  always  before  his 
wages  were  due  under  his  contract,  and  used  them  at  the  com- 
pany's store,  where  he  got  goods,  etc.,  as  cheaply  as  he  could  at 
*ny  other  store  in  the  town;  that  tliese  checks  were  a  conven- 
ience to  him  and  to  the  miners. 

On  pay  days  the  amounts  he  had  gotten  in  checks  were  de- 
ducted from  the  amount  of  his  earnings,  and  he  was  paid  the 
balance  in  money.  The  defendant  did  not  pay  money  for  these 
•checks  on  pay  day.  On  this  proof  it  is  insisted  that  no  case  is 
made  out: 

Ist.  Because  no  time  is  fixed  by  the  witness  when  the  checks 
were  delivered  to  him.  As  the  statute  was  not  in  foree  until 
October  3,  1893,  it  is  urged  that  a  failure  to  pay  tlie  witness  in 
lawful  money  or  deliver  him  checks  for  his  wages  prior  to  that 
date  was  not  in  violation  of  law. 

2d.  Because,  though  indicted  as  a  corporation,  there  was  no 
proof  conducing  to  show  that  the  defendant  was  such.  If  those 
violating  the  statute  were  not  incorporated,  they  were  liable  as 
individuals  and  not  as  the  "A vent  Beattyville  Coal  Co." 

That  the  omission  to  prove  tiiese  facts  is  fatal  to  the  prosecu- 
tion seems  clear  enough,  but,  even  with  the  omitted  proof  in  the 
peremptory  instruction,  should  have  been  given.  Tlie  legislation 
in  question  is  wholly  new  to  our  State.  If  its  letter  is  to  con- 
trol, then  the  delivery  of  thes«^  checks,  as  payments  on  the  wages 
earned  prior  to  the  regular  pay  day  of  the  company,  is  in  vicila- 
tion  of  law.  A  miner  works  a  week  and  has  earned  a  certain 
«uni.  His  wages  are  not  due,  but  he  is  in  need  of  provisions  for 
bis  family.  He  applies  to  the  company  for  relief,  and  it,  in  part 
payment  of  his  wages,  delivers  to  him  not  lawful  money  but 
t)ders  or  checks  on  its  store  for  the  provisions  he  needs. 

This  is  confessedly  a  great  convenience  to  the  workman,  and 
we  can  not  believe  that  it  is  in  violation  of  a  reasonable  con- 
struction of  the  law. 

The  object  of  the  legislation  was  to  protect  the  weak  against 
the  strong,  and  the  wage-earner  is  regarded  as  liable  to  imposi- 
tion and  oppression  at  the  hands  of  his  employer.  The  statute 
^ives  him  the  right  to  demand  his  wages  in  money  whenever  it 
IS  due  him,  and  any  device  resorted  to  by  tlie  employer,  or  any 
contract  exacted  of  the  employe  requiring  the  acceptance  of 
other  than  lawful  money  for  labor,  is  prohibited. 

If  the  time  between  the  pay  Jays  were  unreasonably  extended, 
or  if,  before  employing  laborers,  agreements  were  exacted  of 
them  that  they  were  to  take  even  a  part  of  their  earnings  in 
merchandise,  the  offense  against  the  law  would  be  complete. 

It  may  be  claimed  that  this  is  an  abridgement  of  the  rights  of 
those  laboring  under  no  disability  to  contract  for  themselves, 
and  the  legislation  is  arbitrary  and  opposed  to  the  spirit  at  least 
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of  the  Bill  of  Rights;  but  so  may  the  usurer  complain  of  th« 
Jaws  denying  him  the  right  to  enforee  ageements  to  pay  more 
than  a  specified  rate  of  interest  for  tiie  use  of  money.  The 
object  in  view  is  the  same  in  all  such  legislation — to  prevent  op- 
pression and  overreaching. 

The  law  says,  however,  that  the  wage  earner  shall  be  paid  for 
his  labor  in  lawful  money;  but  when?  It  does  not  say  every  day 
or  every  week;  hence  we  conclude  that  contracts  fixing  pay  daya 
at  reasonable  periods  may  be  made,  on  which,  and  not  before, 
the  laborer  may  demand  his  pay  in  money.  If  such  periods  be 
fixed  even  by  consent  of  the  laborer,  so  tliat  the  effect  is  to  force 
him  by  reason  of  his  necessities  to  apply  for  and  accept  his  pay 
in  checlcs  for  merchandise,  the  contract  is  in  violation  of  law, 
and  the  enforced  delivery  and  payments  are  unlawful;  but  if 
fixed  at  reasonable  periods,  and  the  necessities  of  the  workman 
demand  it,  he  may,  of  his  own  choice,  obtain  relief  of  his  em« 
ployer  through  the  use  of  checks  for  merchandise  without  sub- 
jecting the  latter  to  the  penalty  denounced  in  the  statute.  Any 
other  construction  would  in  the  end  disastrously  affect  the  wasre- 
earner,  for  whose  benefit  the  law  was  enacted. 

There  has  been  no  suggestion  of  oppression  in  the  argument 
and  none  in  the  testimony  growing  out  of  the  regulation  of  the 
pay  days  in  this  case,  and  we  have  assumed  it  to  be  reasonable. 

We  tliink  the  proof  fails  to  show  any  violation  of  the  Const  tu- 
tion  or  the  statute,  and  the  Judgment  is  reversed,  with  directions 
to  dismiss  the  indictment. 


BYRNE  V.  COMMONWEALTH. 
(Filed  December  4,  1894— Not  to  be  reported.) 

Criminal  law— InetiuctioDs— Self-defense— On  a  trial  for  murder,  if  the 
aooufied  killed  the  deceased  after  having  been  merely  slapped  or  kicked  by 
him,  and  In  the  absenoe  of  evidence  of  any  previous  relations  between  the 
parties  showinfc  any  reason  for  belief  by  accused  that  his  life  or  limb  was  in 
danger*  an  instruction  that  the  defendant  had  a  right  to  use  only  the  force 
necessary  to  repel  the  assault  of  the  deceased  would  doubtless  embrace  tiie 
law  of  the  case:  but  if  the  deceased  had  previously  assaulted  the  defendant 
with  a  deadly  weapon,  repeatedly  heaped  insults  upon  him  and  entertained 
tt  feeling  of  intense  hostility  towards  liim,  an  instruction  ought  to  have 
been  given  to  the  effect  that  if  accused,  at  the  time  he  was  assaulted,  bad 
reasonable  grounds  to  believe,  and  did  believe,  that  he  was  then,  etc.,  in 
immediate  danger  of  life  or  great  bodily  harm,  then  he  had  a  right  to  use 
such  force  as  at  the  time  seemed  to  him  necessary  to  repel  the  assault,  even 
to  the  taking  of  the  life  of  deceased. 

Reuben  A.  Miller  and  Hill  A  Hill  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

M.  B.  Byrne   and    Fisher   Beard   were   neighbors,    and   ownecf 
adjoining  farms.     The   farm   of   Beard    was   so   located  as  to  be 
entirely  cut  off  from  the  public  road   by  the  farm  of  Byrne,  and 
Beard,  for  that  reason  and  by  the  consent  of  Byrne,  passed  over- 
the  latter's  land  to  the  highway. 

This  friendly  relation  was  disturbed  by  the  refusal  of  Byrne  to 
give  to  Beard  a  different  pass  way   over   his  farm   than  the  one 
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used,  and  also  bad  feeling  orfginated  between  the  two  in  regard 
to  some  fencing  in  whioh  each  claimed  to  have  an  interest. 

After  this  Beard  leased  eighty  acres  of  his  farm  adjoining 
Byrne  to  his  son,  Thomas  Beard,  who  obtained  a  pass  way  from 
another  neighbor,  and  then  notified  Byrne  and  his  sons  not  to 
come  upon  nis  land  for  any  purpose  except  to  visit  a  tenant  on 
bis  (Beard^s)  place.  After  this  notice  the  sons  of  the  two  men 
became  as  hostile  towards  each  other  as  the  fathers  of  each,  and 
the  repeated  quarrels  finally  terminated  in  the  killing  of  Thos. 
Beard  by  J.  J.  Byrne. 

Frequent  demonstrations  of  this  hostile  feeling  were  made  by 
the  deceased,  and  on  one  occasion  was  evidenced  by  an  assault 
with  a  pistol,  and  forcing  young  Byrne  to  leave  a  fence  that  bad 
been  built  by  him  and  his  brother,  and,  after  leaving,  had  pulled 
the  fence  down.  The  appellant  was  engaged  in  hauling  wood, 
and  when  in  a  lane  claimed  by  the  deceased  forced  the  appellant, 
in  order  to  react)  his  home,  to  leave  the  beaten  path  and  rel^wrn. 
liome  through  his  father's  field.  Other  indignities  were  offered, 
and  such  was  the  feeling  of  bitterness  on  the  part  of  the  deceased 
that  his  friends  interf erred  and  attempted  to  persuade  him  to 
abHudon  his  purpose  to  assert  what  he  claimed  to  be  his  rights  by 
force,  but  he  declined  to  listen  to  their  suggestions. 

The  appellant  was  about  sixteen  years  of  age,  while  th«  de- 
ceased was  in  the  vigor  of  manhood,  and  one  of  the  most  daring 
and  dangerous  men,  when  aroused,  in  his  neighborhood.  On 
Sunday^  the  morning  of  the  shooting,  the  api)ellant  and  two  of 
his  young  friends  started  for  Green  river  for  the  purpose  of  bw4h- 
ing,  and  their  path  led  them  by  the  house  of  one  Jones,  ihe 
father  of  one  of  the  boys,  and  who  was  also  a  tenant  of  Beard's. 
One  of  the  young  men  had  a  pistol  in  his  possession  wlien  at 
young  Byrne's  house  and  proposed  to  leave  it  there,  when  ^he 
appellant  offered  to  take  it  with  him,  and  did  place  it  in  his 
pocket. 

On  reaching  the  house  of  Jones  they  saw  Beard  and  Jcnes 
under  the  shade  of  a  tree,  and  on  reaching  them  Beard  said  to 
the  appellant:  *'\Vhy  do  you  trespass  on  me?"  And  appellant 
responded:  "Why  do  you  trespass  on  us?"  Beard  then  called 
him  a  damn  liar  as  often  as  twice,  and  the  appellant  responded 
by  using  the  same  language,  when  Beard  arose  and  slapped  him 
oh  the  side  of  the  head,  and  as  the  boy  turned  to  walk  off  kicked 
him,  when  he  (appellant)  turned,  drawing  the  pistol  from  l>is 
bosom,  and  fired  three  shots  at  the  deceased,  taking  his  life.  The 
jury,  on  these  facts,  returned  a  verdict  of  manslaugliter,  and 
fixed  his  punishment  at  five  years  in  tlie  State  prison. 

If  there  was  nothing  more  in  this  case  than  the  mere  slap  on 
the  jaws,  or  the  kick  upon  the  body  of  the  defendant,  there 
might  be  much  force  in  the  suggestion  that  the  appellant  had  do 
reason  to  believe  he  was  in  danger  of  great  bodily  harm,  sucki  as 
would  justify  the  taking  of  the  life  of  his  assaifant,  and,  thei*e- 
fore,  tlie  verdict  for  manslaughter  would  have  been  proper:  but 
it  appears  that  a  deadly  enmity  existed  on  the  part  of  deceased 
towards  the  family  of  which  the  appellant  was  a  member,  and 
that  appellant  had  been  subjectetl  to  repeated  insults  and  assailed 
with  deadly  a  weapon  by  rlie  deceased,  for  no  other  reason  ^han 
his  passing  over  the  land  of  the  deceased  on  two  or  more  oc«>a- 
sions;  and  with  this  ev^idence  it  was  proper  for  the  court  to  say 
to  the  jury  that  if  they  believed  from  the  evidence  the  defencVant 
was  assaulted  by  the  deceased,  and  they  further  believed  from 
the  evidence  the  accused  at  the  time  had  reasonable  grounds  to 
believe,  and  did  believe,  he  was  then  in  immediate  danger  of 
loss  of  life  or  of  great  bodily  harm,  he  had  the  right  to  usy  tw\\ 
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.  force  as  may  have  reasonably  appeared  to  him  at  the  time  to  be 
necessary  to  repel  said  assault,  even  to  the  taking  of  the  life  of 
the  deceased;  and  if  the  shooting  was  done  under  such  oiroam- 
stances  the  accused  is  entitled  to  an  acquittal. 

The  instructions  ffiven  the  jury  fail  to  embody  the  law  of  self- 
<».  defense.  The  appellant  by  the  instructions  could  use  no  more 
force  than  was  necessary  to  repel  the  assault;  and  while  for  an 
ordinary  assault,  and  in  the  absence  of  any  other  reason  for  the 
belief  of  danger  to  life  or  limb,  such  an  instruction  would  doubt- 
less embrace  the  law  of  the  case,  or  at  least  would  not  affect  the 
substantial  rights  of  the  accused,  there  is  presented  here  facts 
establishing  previous  threats  as  well  as  an  attack  with  a  deadlr 
weapon  by  the  deceased  on  the  appellant,  connected  als)  with 
the  disparity  in  years  and  strength  as  compared  the  one  with 
the  other,  and  the  Jury,  placing  tliemselves  in  the  position  of  the 
accused  with  the  assault  as  made,  should  have  been  told  if  they 
believe  from  the  evidence  the  accused  used  such  force,  and  no 
more,  as  reasonably  appeared  to  him  at  the  time  to  be  necessary 
to  repel  the  assault,  it  was  their  duty  to  acauit. 

It  is  not  necessary  to  determine  the  other  questions  raised 
except  to  say  that  the  offense  of  mansiaiughter  should  have  been 
defined. 

The  judgment  is  reversed  and  remanded  foi  a  new  trial  in  ac- 
cordance with  this  opinion.  (Oder  v.  Commonwealth,  80  Ky.,  82; 
Estop  V.  Commonwealth,  86  Ky..  — ;  Stanly  v.  Commonwealth, 
8(5  Ky.,  39;  Hollo  way  v.  Commonwealth,  11  Bush,  344;  Amos  v. 
Cominonwealtli,  ante,  358.) 


SMITH,  &c.  V.  MATTINGLY. 
(Filed  December  4,  1894.) 

1.  A  tennnt  for  life  or  a  term  of  years  Is  guilty  of  voluntary  waste  when 
be  coiiiniitts  some  not  desrrnctive  to  the  tHiiement,  and  of  permissive  waste 
when  lie  omitfl  to  keep  the  estate  In  proper  repair. 

2.  A  remainderman  or  reversioner  mm  not  maintain  an  ordinary  action  in 
the  nature  of  trespass  on  the  case  asainst  a  life  r>enant  to  recover  damages 
for  permissive  waste;  his  remedy  is  by  suit  in  equity. 

5.  Treble  damages  done  by  vuluuiary  or  wanton  waste  by  a  tenant  may  be 
recovered  by  the  per^lon  entitled,  in  an  action  at  law,  under  the  proTlsions 
of  article  5,  chapter  75,  Kentuclcy  Statutes. 

4.  Same— Piead in jr«— Where  the  remainderman  in  his  petition,  after  alleg- 
ing  ucts  of  permissive  waste  by  the  life  lenant.  avers  that  said  life  tenant 
"has  destroyed  and  removed  from  said  land  a  large  portion  of  the  fencing 
that  was  arnund  it,*'  the  petition  states  u  cause  of  action  for  voluntary  waste, 
and  if  is,  ihereft)re.  error  tu  sustain  a  demuirer  to  it. 

6.  Plaintiffs  in  an  action  at  law  to  recover  for  voluntary  waste,  having 
averred  acts  of  permissive  waste  by  defendants,  were  entitled  to  a  transfer 
to  equity  of  their  cause. 

6.  A  tenant  oommiiting  voluntary  waste  does  not,  under  the  st^itnte,  for- 
feit the  entire  tract  of  land  in  which  his  estate  exists,  but  the  forfeiture 
affects  only  the  thing  wasted,  whether  it  be  fences,  dwelling  house  ocber  part 
of  the  lau'JI. 

W.  S.  Morrison  and  Eli  H.  Brown  for  appellant. 

Reuben  A.  Miller  and  G.  D.  Chambers  for  appellee. 

Appeal  from  Hancock  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 
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Walter  Smith  and  others,  owning  In  right  of  their  mother  the 
remainder  in  fee  of  a  tract  of  land,  hrouffht  this  aotion  against 
Oeor^e  D.  Mattingly,  purchaser  under  execuiton  and  owner  of 
the  life  estate  of  their  fathei,  to  recovei  damages  and  also  the 
land  for  alleged  waste. 

Plaintiffs  state  substantially  in  their  petition,  as  cause  of 
action,  that  in  1887,  when  defendant  acquired  title  to  the  life 
^estate  and  possession  of  said  land,  it  w&i*  enclosed  by  a  substan- 
tial fence,  clwelling  houses  and  other  buildings  thereon  were  in 
Kood  repair  and  the  soil  in  a  good  state  for  cultivation;  but  that 
he  has  since  ** willfully  and  wantonly  committed  and  permitted*^ 
said  dwelling  house  to  become  untenantable,  other  buildings  to 
become  dilapidated  and  useless,  and  a  large  portion  of  the  farm 
to  be  thrown  open  and  trampled  upon  by  cattle,  and  to  grow  up 
In  shrubs  and  briars.  It  Is  further  stated  that  he  has  destroyed 
«nd  removed  from  said  land  a  large  portion  of  the  fencing  that 
was  around  it. 

The  amount  of  damage  done,  as  alleged,  is  $1,5(10,  treble  the 
amount  of  which  thev  seek  to  recover  under  provisions  of  article 
^.  chapter  66,  General  Statutes,  which  is  the  same  as  article  6, 
chapter  75  of  Kentucky  Statutes.  The  sections  necessary  to 
quote  are  as  follows: 

•* Section  1.  If  any  tenant  for  life  or  years  shall  commit  waste 
-during  his  estate  or  term  of  anything  belonging  to  the  tenement 
so  held  without  special  license,  in  writing,  so  to  do,  he  shall  be 
subject  to  an  action  of  waste,  shall  lose  the  thing  wasted  and 
pay  treble  the  amount  at  which  the  waste  shall  be  assessed. 

"Section  2.  The  action  may  be  maintained  by  one  who  has  the 
remainder  or  reversion  in  fee  after  an  intervening  estate  for  life 
or  years,  and  alsso  by  one  who  has  a  remainder  or  reversion  for 
life  or  years  only;  and  each  of  them  shall  recover  such  damages 
as  it  shall  appear  thai  he  has  suffered  by  the  waste  complained 
of. 

•* Section  7.  If  In  any  action  for  waste  the  jury  find  that  the 
waste  was  wantonly  committed,  judgment  shall  be  entered  for 
three  times  the  amount  of  the  damages  assessed.'* 

There  is  an  obvious  and  well-recognized  distinction  between 
Voluntary  waste,  which  consists  in  the  commission  of  some  de- 
iRtrnctive'  act,  and  permissive  waste,  consisting  in  omission  by  a 
tenant  for  life  or  years  to  keep  the  land  and  tenements  in  proper 
repair;  and  that  the  statute  quoted  was  Intended  to  authorize  an 
action  for  voluntary  waste  onlv,  not  for  permissive  waste,  is 
made  by  the  language  used  too  clear  for  discussion. 

The  question  rhen  arises  whether  an  action  ordinary,  in  the 
nature  of  trespass  on  the  case,  can  be  maintained  at  afl  in  this 
State  by  a  reversioner  or  remainderman  against  the  tenant  for 
permissive  waste.  That  question  has  never  been  presented  ^to  or 
ilecided  by  this  court.  Indeed,  although  the  statute  we  are' now 
•considering  has  been  in  existence  substantially  since  1798,  though 
modified  in  the  manner  to  be  hereafter  noticed,  the  action  there- 
by authorized  has  been  seldom  instituted. 

'The  reason  therefor  Is  thus  stated  In  section  ttl7,  Story's  Equity : 
'*From  this  very  brief  view  of  some  of  the  more  impoVlant  cases 
of  ecjuitable  Interference  in  cases  of  waste  the  inadequacy  of  the 
remedy  at  common  law,  as  well  as  to  prevent  waste  as  to  Ki^e 
redress  for  waste  already  committed,  is  so  unquestionable  that 
there  is  no  wonder  that  the  resort  to  the  courts  of  law  has  in  a 
great  measure  fallen  into  disuse.  The  action  of  waste  is  of  rare 
occurrence  in  modern  times,  an  action  on  the  case  for  waste 
being  generally  substituted  in  its  place  whenever  any  remedy  is 
sought  at  law.  The  remedy  by  bill  in  equity  is  so  much  more 
«asy,  expeditious  and    complete   that  it  is  almost  invariably  re- 
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sorted  to.  By  Buch  a  bill  not  only  may  future  wast«  be  pre* 
vented,  but,  as  we  have  already  seen,  an  account  may  be  de- 
creed and  compensation  given  for  past  waste.  Besides,  an  aetioa 
on  the  case  will  not  lie  at  law  foi  permissive  waste.'' 

In  the  case  of  Loudon  v.  Warfleld,  6  J.  J.  M.,  197,  decided  by 
this  court  as  early  as  1830,  this  language  was  used:  "Indeed  the 
proceeding  by  bill  in  chancery  seems,  according  to  the  modern 
practice,  not  only  to  have  superseded  the  writ  of  estrepement, 
but  to  supply  to  a  certain  extent  the  place  of  the  action  of  waste, 
for  it  is  said  that  when  a  bill  is  filed  for  an  injunction  to  stay 
waste,  and  waste  has  already  been  committed,  the  court,  to  pre- 
vent multiplicity  of  suits,  will  not  oblige  the  party  to  bring  an 
action  at  law,  but  will  decree  an  account  and  satisfaction  for 
what  is  past.'' 

The  statement  in  Story's  Equity  that  an  actiim  on  ibe  case 
will  not  lie  at  law  for  perniiKsive  waste,  although  supported  by 
respectable  authority,  it  is  proper  to  say,  is  not  generally  con- 
curred in  by  other  text-writers;  but  we  need  not  inquire  what 
was  tlie  ancient  rule  of  practice  in  that  respect,  because  exami- 
nation of  the  history  of  legislation  on  the  subject  of  waste  in 
tills  State  has  satisfied  us  that  action  on  the  case  for  permissive 
waste,  if  it  ever  was  a  proper  action  therefor,  was  intended  to  be 
and  has  been  abolislied  by  statute. 

*'^n  act  concerning  waste, "  passed  in  1798,  the  same  already 
referred  to,  contains  this  section:  **The  process  in  action  of 
waste  shall  be  by  summons,  attachment  and  distress;  and  if  the 
defendant  appeal's  not  upon  the  distress,  tiie  waste  shall,  never- 
theless, be  inquired  of  by  a  verdict  of  the  jury,  ard  the  court 
proceed  to  judgment  according  to  tlie  directions  of  this  act." 

The  intention  was  thereby  to  still  adhere  to  the  old  common- 
law  procedure,  but  that  section  was  not  retained  in  the  Revised 
Statutes  adopted  in  1852.  but  instead  was  adopted  section  7,  as 
follows:  '*Any  person  wlio  is  entitled  to  sucli  action  of  waste 
may,  instead  thereof,  bring  an  action  on  tlie  case  in  the  nature 
of  waste,  in  which  he  sliall  recover  such  damages  as  it  shall 
appear  that  he  has  suffered  by  the  waste  complained  of.'* 

The  action  thereby  provided  for  was  in  addition  to  the  remedy 
described  in  section  I  of  article  7,  chapter  56,  Revised  Statutes, 
authorizing  recovery  of  treble  damages  for  voluntary  waste, 
being  the  same  as  now  antiiorized  by  Kentucky  Statutes,  as  had 
been  also  done  by  the  (Jeneral  Statutes;  and  if  that  section  of 
the  Revised  Statutes  had  been  retained  in  the  General  Statutes, 
or  was  a  part  of  tlie  Kentuclvy  Statutes,  it  would  be  a  practical 
question  whetlier  an  action  on  tl;e  case  Wduld  lie  for  permissive 
waste.  But  it  has  been  omitted  from  lioth,  which  is  tantamount 
to  a  repeal  of  it,  and  we  must,  therefore,  conclude  that  the  legis- 
lature, becoming  convinced,  as  had  tlie  court,  that  tlie  remedy 
by  equitable  proceeding  is  more  easy,  expeditious  and  complete 
than  by  an  action  ordinary,  intended  to  restrict  the  right  to  sue 
at  lawto  the  action  for  voluntary  waste  provided  for  in  section 
I,  quoted,  wliereby,  in  case  the  jury  finds  the  waste  was  wan- 
tonly committed,  treble  damages  may  be  assessed,  leaving  ex- 
clusive jurisdiction  of  cases  of  permissive  waste  to  courts  of 
equity. 

It  seems  to  us  the  lower  court  erred  in  sustaining  a  general 
demurrer  to  plaintitf's  petition,  because  it  is  therein  distinctly 
stated  defendant  had  destroyed  and  removed  from  said  land  a 
large  portion  of  the  fencing  that  was  around  it,  which  amounted 
to  an  averment  of  voluntary  waste  for  which  an  action  may  be 
maintained  under  the  statute. 

It  is,  however,  not  true,  as  argued  by  counsel,  that  In  case  of 
voluntarv  waste  of  a  portion,  the  entire  tract  of  land  in  which  a 
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'tenam  l«ay  have  an  estate  for  life  or  years  is  forfeited,  for  the 
statute  provides  that  the  particular  thing  wasted  only  shall  be 
forfeited,  whether  it  be  timber,  fence  rails,  a  building  or  other 
thing  appurtenant  to  the  land. 

It  IS  perhaps  proper  to  further  say  that  as.  there  is  a  cause  of 
action  for  permissive  waste,  stated  cognizable  in  equity,  plain- 
tiflPs  were  entitled  to  have  the  case  transferred  to  the  equity 
'docket. 

For  the  error  indicated  the  judgment  is  reversed  and  cause  re- 
manded for  overruling  the  demurrer  and  other  procedings  con- 
sistent With  this  opinion. 
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(Filed  November  24,  1894.) 

1.  A  Judgment  of  ooDTiction  in  a  orlmioal  case  can  not  be  reversed  on  ap-^ 
l)eal  because  not  supported  by  sufficient  evidence,  if  there  was  any  evidence 
"befor*^  the  jury  conauoing  to  show  the  guilt  of  the  accused. 

8.  The  competency  («f  an  infant  to  testify  as  a  witness  is  determined  by 
her  Intelligence,  and  of  this  the  trial  court  must  be  the  judge.    Ignorance 
*of  Qod  or  of  the  evil  of  lying  does  not  render  the  infant  incompetent. 

8.  Carnal  knowledge  of  infant— Instructions— The  crime  of  carnally  know- 
ing an  infant  under  twelve  years  of  age  is  not  committed  unless  there  hai 
been  some  penetration,  however  Plight. 

Therefore,  it  was  highly  prejudicial  to  a  defendant  to  instruct  the  jury 
that  to  constitute  the  crime  *' there  must  have  been  some  penetration,  bow- 
-ever  slight,  if  the  parts  of  the  infant  were  eufflciently  developed  to  admit  of 
It:  but  if  not  so  developed,  then  the  pressing  or  ruhbing  bis  private  parts 
Against  her  private  parts,  for  the  purpose  of  producing  an  emission,  was 
'BufSoient  to  constitute  carnal  knowledge." 

4.  Carnal  knowledge  of  an  infant  under  twelve  years  of  age,  even  with  her 
nominal  consent,  is,  in  legal  contemplation,  forcible  and  against  her  will, 
although  by  statute  not  punishable  with  the  same  severity,  as  if  in  fact 
foroihie  and  against  her  consent. 

6.  Same— Evidence— Evidence  that  the  place  was  a  bawdyhouse  where  the 
alleged  carnal  knowledge  of  the  prosecuting  witness,  an  infant  under  twelve 
years  of  age,  was  had,  was  incompetent.  The  infant's  reputation  must  be 
proven  by  the  direct  and  positive  evidence  of  her  reputation  among  her 
neighbors. 

J.  L.  Dorsev  for  appellant. 

W.  J.  Hendrick  and  J.  H.  Powell  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Quigley. 

At  the  September  term,  1894,  of  the  Henderson  Circuit  Court, 
~the  grand  jury  of  Henderson  county  found  an  indictment  against 
appellant  for  rape,  commited  in  manner  and  form  as  follows: 
"The  said  Samuel  White,  on  the  29th  day  of  July,  1894,  and  be- 
fore the  finding  of  this  indictment  in  the  said  county  of  Hender- 
son, did  unlawfully,  violently  and  feloniously  make  an  assault 
Yipon  the  body  of  one  Lilly  Ann  Lewis,  a  female  infant  under 
twelve  years  of  age,  and  her,  the  said  Lilly  Ann  Lewis,  then 
And  there  forcibly  and  against  her  will,  feloniously  did  ravish 
and  carnally  know  against  the  peace  and  dignity  of  the  Com- 
monwealth of.  Kentucky.'' 

To   this  indictment  the  defendant  entered    the   plea   of  *'not 
guilty, ^^  and, -on  trial  had,  the  Jury  returned  into  court  the  fol- 
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lowing  verdict:  **We,  the  Jury,  find  the  within-named  defendant 
not  guilty  an  charged,  but  guilty  of  having  carnal  knowledge 
with  the  infant,  Lilly  Ann  Lewis,  and  fix  his  punishment  at 
confinement  in  the  penitentiary  for  ten  years." 

The  defendant  entered  a  motion  for  a  new  trial,  and  in  support 
thereof  filed  the  following  reasons:  The  verdict  of  the  jury  la 
against  the  law  and  evidence;  the  court  erred  in  permitting  the 
prosecuting  witness,  Lilly  Ann  Lewis,  to  testify;  the  court  erred 
in  refusing  to  permit  defendant's  witnesses  to  state  that  the 
house  where  the  Infant  is  charged  to  have  been  raped  was  & 
bawdy  house,  and  had  the  reputation  of  being  such  in  the  neigh^ 
borhood;  the  court  erred  in  giving  to  the  jury  instructions  1,  2, 
8  and  4,  and  in  refusing  to  give  to  the  lurv  instructions  A  and  B, 
asked  to  be  givf^n  by  defendants,  to  all  of  which  the  defendant 
objected  and  excepted.  The  motion  for  a  new  trial  having  beea 
overruled,  and  judgment  having  been  pronounced  against  the 
defendant,  he  prosecutes  this  appeal  to  reverse  the  judgment  of 
the  lower  court. 

This  court  has  held  repeatedly  that  it  has  no  power  to  reverse 
a  judgment  of  conviction  in  a  criminal  prosecution  upon  the 
ground  that  the  evidence  is  not  sufficient  to  support  the  verdict. 
Being" restricted  to  the  single  inquiry  whether  there  was  any  evi.- 
dence  before  the  jury  conducing  to  show  the  guilt  of  the  ac« 
cased,  and  in  this- case  we  think  there  was.  There  is  no  error  in 
the  admission  or  nonadmission  of  testimony,  either  as  to  relev- 
ancy or  competency.  The  intelligence  of  the  witness  is  the  true 
test  of  Competency,  and  that  musi;  be  determined  by  the  court* 
while  the  weight  to  be  given  to  the  evidence  is  for  the  jury.  A 
child  may  be  ignorant  of  *'God"  and  of  the  evil  of  lying  and  of 
the  punishment  prescribed  therefor,  both  here  and  hereafter,  and 
yet  have  sufficient  intelligence  to  truthfully  narrate  facts  ta 
which  its  attention  is  directed. 

Mr.  Blackstone,  in   his  Commentaries,  book  4,  page  218,  third 
edition  thereof,  says  "Moreover,  if   the   rape   be   charged   to   be 
committed  on  an  infant  under  twelve  years  of  age,  she  may  still 
be  a  competent  witness  if  she  hath   sense   and    understanding  to. 
know  the  nature  and  obligations  of  an  oath,  or  even  to  he  sen^ 
sible  of  the  wickedness  of  telling  a  deliberate  lie.     Nay,  though 
she  hath  not,  it  is  thought  by  Sir  Matthew  Hale  that  she  ought 
to  be   heard    without  oath    to   give   the   court   information;  and 
others  have  held    that   what   the   child   told  her  mother  or  other 
relatione  may  be  given  in  evidence,  since  the  nature  of  the  i^ase 
admits  frequently  of  no  better  proof.     But  it  is  now  settled   that 
no  hearsay  evidence  can  be  given  of   the   declarations  of   a  child 
who  hath  not  capacity  to  be  sworn,  nor  can  such  child  be  exam- 
ined in  court  without  oath,  and  that  there  is  no  determinate  age 
at  which  the  oath  of  a  child   ought   either   to   be  admitted  or  re- 
jected.    Yet,  where  the   evidence   of   children    is  admitted,  it  is 
much  to  be  wished,  in  order  to   render   their   evidence   credible, 
that  there  should  be  some   concurrent   testimony   of   time,  place 
and  circumstances  in   order   to    make   out  the  fact,  and  that  the 
conviction  should  not  be   prosecuted   singly   on   the  unsupported 
accusation  of  an   infant   under  years  of  cliscretlon.    There  may 
be,  therefore,  in  many  cases  of   this   nature,  wiinesses  who   are 
competent— that  is,  who  may  be  admitted  to  be  heard — and  yet, 
after  being  heard,  may   prove   not  to  be  credible,  or  such  as  the 
lury  is  bound  to  believe;  for  one  excellence  of  the  trial   by  jurv 
18  that  the  jury  are  triers  of  the  credit  of  the  witnesses  aA  wefl 
as  of  the  truth  of  the  fact.     It  is  true,  says   this  learned   judge* 
that  rape    is   a    most   detestable    crime,    and,    therefore,    ought 
severely  and  impartially  to  be  punished  with  death.   But  It  must 
be  remembered  that  it  is  an  accusation  easy  to  make;  bard  to  be 
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proved,  but  harder  to  be  defended  by  the  party  accused,  though 
Innocent/'  Also  Wharton's  Criminal  Evidence,  sections  B52.  866 
and  868,  and  the  case  of  Bush  v.  Commonwealth,  80  Ky.,  244.  in 
which  it  was  held,  Judge  Uines  delivering  the  opinion,  ''that 
the  Constitution  changes  the  common-law  rule,  and  that  all  per- 
sons are  competent  as  witnesses,  so  far  as  any  religious  test  is 
concerned.'' 

The  evidence  rejected,  if  admitted,  w^ould  only  have  gone  to 
the  reputation  of  the  place  generally.  The  method  of  impeach- 
ing the  character  of  witnesses  for  truth  and  veracity,  virtue  and 
morality,  is  well  settled  by  the  law,  and  it  should  always  be 
done  by  direct,  positive  testimony  ot  those  who  are  acquainted 
with  the  reputition  of  the  witness  for  either,  among  his  or  her 
neighbors  ar.d  acquAin ranees,  and  not  inferentially  by  proving 
that  a  certain  house  in  the  neighborhood  has  the  reputation  of 
being  a  bawdy  house. 

As  to  the  instructions  given  bv  the  court,  it  is  only  necessary, 
for  the  purposes  of  this  appeal,  to  consider  instruction  No.  2, 
which  reads  as  follows :  "If  they  have  a  reasonable  doubt  as  to 
whether  or  not  the  defendant  is  guilty  of  rape,  as  above  defined, 
but  believe  to  the  exclusion  of  a  reasonable  doubt  that  he  had 
carnal  kuDwledge  of  said  female  with  her  consent,  they  will 
find  him  not  guilty  of  rape,  but  guilty  of  having  carnal  knowl- 
edge with  an  infant  female  under  twelve  years  of  age,  and  fix 
his  confinement  in  the  penitentiary  from  ten  to  twenty  years,  in 
their  discretion. 

**To  have  carnal  knowledge,  with  the  infant's  consent,  there 
must  have  been  some  penetration,  however  slight,  if  the  parts  of 
the  infant  were  sufficiently  developed  to  admit  it,  but  if  not  so 
developed  then  the  pressing  or  rubbing  his  private  parts  against 
her  private  parts  for  the  purpose  of  producing  an  emission  was 
sufficient  to  constitute  carnal  know*Iedge. " 

The  question  raised  being  whether  or  not  penetration,  however 
slight,  is  necessary  to  constitute'  carnal  knowledge.  In  Beck's 
Medical  Jurisprudence,  volume  1,  page  224,  we  find  this  lan- 
guage: **Bape  is  the  carnal  knowledge  of  a  female  forcibly  and 
against  her  will.  It  has  been  a  subject  of  legal  discussion  as  to 
what  constitutes  this  carnal  knowledge.  Some  judges  have  sup- 
posed that  a  penetration  alone  was  sufficient,  while  others  have 
contended  that  penetration  and  emission  are  both  necessary." 

But  on  page  226  of  the  same  book  Mr.  Chitty  observes:  "It  is 
certain  that  no  direct  evidence  need  be  given  to  the  emission, 
hut  that  will  be  presumed  on  proof  of  penetration  until  rebutted 
by  the  prisoner,  and  it  will   suffice   to   prove   the  least  degree  of 

fjenetration,  so  that  in  is  not  necessary  that  the  marks  of  virgin- 
ty  should  be  taken  from  the  sufferer." 

Mr.  Wharton,  in  his  work  on  Criminal  Law,  eighth  edition, 
volume  1,  sections  664  and  666,  says:  "A  very  considerable 
doubt,"  remarks  Mr.  East,  "having  arisen  as  to  what  shall  he 
considered  sufficient  evidence  of  the  actual  commiss  on  of  this 
offense — that  is,  in  what  carnal  knowledge  consists — it  is  neces- 
sary to  enter  into  an  inquiry  which  would  otherwise  be  offensive 
to  decency.  Considering  the  nature  of  the  crime,  that  it  is  a 
brutal  and  violent  attack  upon  the  honor  and  chastity  of  the 
weaker  sex,  it  seems  more  natural  and  consonant  to  those  senti- 
ments of  laudable  indignation  which  induced  our  ancient  law- 
givers to  rank  this  offense  among  felonies,  if  all  further  inquiry 
were  unnecessary  after  satisfactory  proof  of  the  violence  having 
been  perpetrated  by  actual  penetration  of  the  unhappy  sufferer's 
body.  The  quick  sense  of  bonur,  the  pride  of.  virtue,  which 
nature,  to  render  the  sex  amiable,  hath  implanted  in  the  female 
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heart,  as  Mr.  Justice  Foster  has  expressed  himself,  is  already 
violated  past  redemption,  and  the  injurious  consequences  to 
society  are  in  every  respect  complete.''  Upon  what  principle, 
and  for  what  rational  purpose  anv  further  inve^itgation  came 
to  be  supposed  necessary,  the  books  which  record  the  dicta  to 
that  eifect  do  not  furnish  a  trace.  The  doubts,  ho>yever,  that 
<^xi8ted  in  England  have  been  put  to  rest  by  (9  George  IV,  chap- 
ter 31)  making  the  least  penetiation  enough,  and  in  this  country 
the  proof  of  emission  seems  never  to  have  been  required.  In 
jjeveral  instances,  in  fact  it  has  been  held,  that  as  the  essence  of 
the  crime  is  the  violence  done  to  the  person  and  feelings  of  the 
woman,  which  is  completed  by  penetration  without  emission,  it 
will  be  sufficient  to  prove  penetration.  But  while  the  slightest 
penetration  is  sufflcient,  there  must  be  specific  proof  of  same, 
though  the  proof  of  this  mav  be  inferred  from  circumstances 
aside  from  the  statement  of  the  party  injured.  It  must  be  shown, 
to  adopt  the  phraseology  of  Tincial,  chief  justice,  and  afterwards 
of  Williams,  justice,  that  the  private  parts  of  the  male  entered, 
at  least  to  some  extent,  in  those  of  the  female.  At  one  time  it 
was  even  thought  that  there  must  be  proof  that  the  hymen  was 
raptured,  though  this  is  no  longer  considered  necessary. 

The  law  may  now  indeed  be  considered  as  settled,  that  while 
the  injuring  o(  the  hymen  is  not  considered  indispensable  to  a 
<5onviction,  there  must  be  proof  of  some  degree  of  entrance  of  the 
male  organ  *' within  the  labia  of  the  pudendum;"  and  the  prac- 
tice seems  to  be,  to  jud.-je  from  the  cases  just  cited,  not  to  per- 
mit a  conviction  in  which  it  is  alleged  violence  was  done,  with- 
out medical  proof  of  the  fact,  whenever  such  proof  is  attainable. 
It  seems  but  right,  both  in  order  to  rectify  mistakes  and  to  sup- 
ply the  information  necessary  to  convict,  that  the  prosecutrix 
t^hould  be  advised  of  this  so  that  she  can  take  the  necessary  steps 
to  secure  such  examination  in  due  time.  If  this  test  be  gen- 
erally insisted  upon  there  is  no  danger  of  any  conviction  failing 
because  of  noncompliance  with  it,  and,  on  the  other  hand,  many 
mistaken  prosecutions  will  be  stopped  at  the  outset. 

In  the  case  of  Branen  v.  State,  25  Wis.,  413,  the  case  being  very 
similir  to  this  in  that  the  little  girl  was  hut  eight  years  of  age, 
the  defendant  being  discovered  in  supposed  criminal  connection 
with  her,  but  different  in  that  the  child  did  not  testify  as  a  wit- 
ness. 

Itappeired  from  the  evidence  of  the  surgeon  that  the  parts 
-were  very  much  inflamed,  but  the  hymen  was  not  ruptured  nor 
th3  vagina  entered.  The  court  says:  *'It  will  be  seen  from  this 
statement  of  the  testimony  tliat  the  objection  to  the  proof  is 
that  it  was  not  direct  and  positive  to  the  fact  of  penetration.  It 
is  conceded  that  any,  the  slightest,  penetration  will  suffice  to 
'Constitute  the  offense,  and  that  rupturing  the  hymen  is  not  in- 
<lispensable  to  a  conviction.  But  it  is  insisted  that  penetration, 
to  some  extent,  must  be  positively  proven,  and  that  it  can  not 
be  found  by  the  jury  from  circumstances.  We  are  of  the  opposite 
opinion,  and  such  we  believe  to  be  the  clear  weight  of  authority. 
In  a  case  of  this  kind,  where  the  offense  is  committed  upon  a 
ohild  of  tender  years,  and  who,  from  want  of  knowledge  and 
inexperience,  may  be  incapable  of  giving  testimony,  it  often 
happens,  as  in  this  instance,  that  direct  and  positive  Rroof  of 
penetration  can  not  be  made,  and  if  proof  by  circumstances  were 
excluded  or  held  inf:uff1cient,  the  onender  must  go  unpunished, 
and  we  accordingly  find  in  such  cases  that  the  utmost  reliance  is 
placed  on  the  testimony  of  medical  witnesses,  who,  from  their 
professional  skill  and  understanding,  are  able  to  guide  to  pretty 
unerring  results.     The   marks  of   violence   left  after  such  an  at- 
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tempt  upon  h  child,  the  Inflamed,  swoolen  and  unnatural  condi- 
tion of  the  parts,  tof^ether  with  the  pains  and  soreness  com- 
plained of,  are  considered  quite  as  sure  indications  of  what  has 
been  done  as  if  the  child  herself  were  able  to  testify,  and  even 
more  sure  than  her  positive  statement  would  be  unsustained  by 

«uch  corroborating?  facts  and  circumstances" 

And  in  the  case  <if  Beginer  v.  Lewis,  reported  in  the  English 
"Common  Law  Reports,  volume  47,  page  393,  on  an  indictment  for 
carnally  knowing  and  abusing  a  child  under  the  age  of  ten  years, 
it  appeared  from  the  cross-examination  of  the  surgeon,  with  re- 
spect to  the  penetration,  that  the  hymen  of  the  child  was  not 
ruptured,  but  that  upon  the  hymen  there  was  a  venerial  sore, 
which  must  have  arisen  from  actual  contact  with  the  viral  mem- 
ber of  a  man.  Counsel  for  the  prisoner  submitted  that  all  these 
appearances  were  consistent  with  the  fact  of  the  private  parts  of 
the  prisoner  being  in  actual  contact  with  the  private  parts  of  the 
child,  and  yet  no  penetration,  sufficient  to  constitute  the  whole 
offense,  may  have  taken  place.  The  court  said:  •'!  shall  leave 
it  to  the  jury  to  say  whether  at  any  time  any  part  of  the  virile 
member  of  the  prisoner  was  within  the  'labia  of  the  pudendum' 
of  the  prosecutrix;  for  if  ever  it  was,  no  matter  how  little,  that 
will  be  sufficient  to  constitute  a  penetration,  and  the  jury  ought 
to  convict  the  prisoner  of  the  complete  offense.'' 

Section  340  or  the  Criminal  Code  provides  that  a  judgment  of 
conviction  shall  be  reversed  for  any  error  of  law  appearing  on 
the  record,  when,  upon  the  consideration  of  the  whole  case,  the 
court  is  satisfied  the  susbtantial  rights  of  the  defendant  have 
been  prejudiced.  So  that  we  are  constrained  to  hold,  in  the 
light  of  these  eminent  authorities,  that  there  must  be  a  penetra- 
tion, however  slight  it  may  be,  to  constitute  carnal  knowledge. 
In  this  case  the  instruction  complained  of  was  extremley  preju- 
dicial to  the  substantial  rights  of  the  defendant,  in  that  it 
authorized  the  jury  to  find  him  guilty  of  carnally  knowing  the 
child,  whether  penetration  was  shown  from  the  evidence  or  not. 

It  appears  from  the  evidence  that  within  an  hour  or  so  after 
the  offense  is  said  to  have  been  committed  a  doctor  examined 
the  child.  He  testified  that  her  parts  were  not  bruised,  the 
hymen  was  not  broken;  that  he  could  not  penetrate  her  parts 
with  his  little  finger,  and  that  she  had  not  been  rarped,  and  that 
although  it  was  possible  for  a  slight  penetration  to  have  been 
made,  yet  the  condition  of  the  parts  did  not  indicate  that  such 
was  the  case.  The  little  girl,  however,  testified  that  defendant 
did  penetrate  her  parts  a  little,  and  tliat  it  hurt  her,  and  it  was 
established  by  the  testimony  of  one  of  the  witnesses  that  she 
looked  through  the  window  into  the  room  where  the  child  and 
defendant  were,  and  that  the  child  was  on  the  bed  and  defend- 
ant on  top  of  her,  and  that  she  was  crying  when  defendant  got 
up  and  opened  the  door. 

The  instruction  asked  to  be  given  by  the  Commonwealth's 
attorney  and  refused  by  the  court  raised  the  question  as  to 
whether  or  not  an  infant  under  ten  years  of  age  could  consent  to 
carnal  knowledge  of  her  person.     The  statute  reads  as  follows: 

Section  1122  Whoever  shall  be  guilty  of  the  crime  of  rape  upon 
the  body  of  an  infant  under  twelve  years  of  age  shall  be  pun- 
ished with  death  or  with  confinement  in  the  penitentiary  for  life, 
in  the  discretion  of  the  jury. 

Section  115*5.  Whoever  shall  carnally  know  a  female  under  the 
age  of  twelve  years,  or  an  idiot,  shall  be  confined  in  the  peniten- 
tiary not  less  than  ten  nor  more  than  twenty  years. 

This  court  held,  in    the   case   of  Fenston  v.  Commonwealth,  82 
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Ky.,  550,  opinion  by  Judge  Lewis,  that  *'a  female  under  that  age 
is  presumed  to  be,  as  an  idoit  in  fact  is,  without  capacity  and 
discretion  to  comprehend  fully  the  consequences  of  yielding  to 
the  ravisher,  or  strength  of  will  to  resist  his  influences  and  im- 
portunities. Hence  carnal  knowledge  of  her,  even  with  her  nom- 
inal consent,  is,  in  legal  contemplation,  forcible  and  against  her 
will.  And  though  it  is  not  deemed  of  as  heinous  nature,  nor 
punished  with  the  same  severity,  as   where   in   fact  forcible  and 

against  her  consent  is  nevertheless,  in  the  meaning  of  the  stat- 
urte,  rape,  and  punished  as  such. 

Because  of  error  in  instruction  No.  2.  the  judgment  is  reversed, 
and  this  case  is  remanded  for  proceedings  consistent  with  this 
opinion. 
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(Filed  December  18,  ISW— Not  to  be  reported.) 

1.  The  bnrJen  of  proof  ifl  on  the  propoundtrs  of  a  will  to  show  it«  due  eze- 
outlou.  and  on  the  cont^stantfl  to  show  unBoundneBs  of  lulnd  of  the  testator 
or  thn  exernlst^  of  nnduu  influence  upon  him. 

2.  The  inscructions  as  set  out  in  the  opinion  correctly  defined  the  undue 
influence  condemned  by  law. 

8.  Alrhoufrh  it  may  be  a  sound  principal  of  law  that  a  testator  has  a  rlffht 
to  dispose  of  his  property  as  he  pleases,  if  of  sound  mind  and  nut  unduly 
influenced,  yet  an  instruction  to  that  effect  may  be  objectionable  in  some 
oases,  and  ought  not  to  be  given ;  but  in  this  case  such  an  instruction  was 
not  misleading  or  prejudicial. 

4.  The  court  can  not  give,  and  is  not  expected  to  (rive,  in  one  instruction 
all  the  law  arising  upon  the  evidence  in  a  contested  will  case;  but  it  may 
frive.  in  different  instructions,  the  law  relatiuK  to  different  bmnobes  of  the 
evidence. 

6.  Former  wills  executed  and  revoked  by  the  testator  are  competent  evi- 
dence to  show  a  fixed  purpose  on  his  part. 

5.  M.  Payton  and  Thos.  H.  Hines  for  appellants. 
Lewis  McQuown  for  appellees. 

Appeal  from  Hart  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

From  an  order  of  the  Hart  County  Court,  probating  a  i)aper 
purporting  to  be  the  last  will  and  testament  of  Butler  H.  Waters, 
the  contestants  appealed  to  the  circuit  court,  where,  after  a  pro- 
tracted trial,  tlie  jury  found  for  the  paper  but  rejected  an  alleged 
codicil  thereto. 

On  appeal  here,  the  contestants  complain  chiefly  of  the  instruc- 
tions of  the  court  to  the  jury. 

The  subscription  of  tlie  testator,  the  attestation  of  two  wit- 
nesses, and  the  soundness  of  thf^  testator's  mind,  are  the  sole 
issue  submitted  in  the  first  instruction.  It  is  complained  that 
the  question  of  undue  infiuence  is  ignored,  and  so  It  was;  but  the 
court  could  not  give  the  whole  law  of  the  case  in  one  instruction. 
In  the  first  one  given  the  court  properly  submitted  to  the  consid- 
eration of  the  jury  only  the  statutory  requirements  of  a  valid  will. 

In  No.  2  the  soundness  of  mind,  essential  to  the  makino:  of  a 
will,  is  properly  defined. 
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No.  8  is  as  follows:  The  oourt  instructs  tbe  iury  that  a  testator, 
if  of  sound  mind  and  not  unduly  influenced,  has  the  right  to  dis- 
pose of  his  property  as  he  pieases,  although  it  may  be  contrary  to 
tbe  dictates  of  natural  or  moral  obligations. 

This  instruction  is  sound  law  in  the  abstract,  but  in  a  case 
where  a  testator  does,  in  fact,  violate  his  natural  and  moral  ob- 
ligations, it  might  be  objectionable.  So  in  Sherlev  v.  Sheriey,  81 
Ky.,  246,  where  a  will  made  an  unequal  distribution  among  the 
children  of  the  testator,  an  instruction  that  a  testator  had  the 
right  to  make  such  distinction,  if  he  chose  to  do  so,  was  con- 
demned. In  this  case,  however,  Waters,  who  was  childless,  gave 
one-half  of  his  estate  to  his  wife,  and  the  balance  he  distributed 
among  his  brothers  and  sisters  and  the  kin  of  his  second  and  last 
wife. 

We  are  convinced  that  the  instruction  '•^'as  in  no  way  misleading 
or  prejudicial  to  the  rights  of  the  contestants. 

The  fourth  instruction  is  as  follows,  and  is  to  be  considered  in 
connection  with  No.  8Hi  given  at  the  instance  of  contestants: 

4th.  The  court  instructs  the  jury  that  influence,  obtained  by 
modest  persuasion  and  arguments  addressed  to  tbe  understand- 
inff,  or  by  mere  appeals  to  the  affection,  do  not  constitute  undue 
Innuence. 

S)4'  By  undue  influence,  as  mentioned  in  above  instructions,  is 
meant  an  influence  obtained  by  flattery,  importunity,  threats,  su- 
periority of  will,  mind  or  character,  which  gives  aominion  over 
the  will  of  the  testator  to  such  an  extent  as  to  destroy  free  agency 
or  constrain  him  to  do  against  his  will  what  he  is  unable  to  refuse. 
When  taken  together,  these  instructions  fairly  define  the  influ- 
ence condemned  by  the  law.  (Wise  v.  Foot,  81  Ky.,  10;  Bush  v. 
Lisle.  89  Ky.,  898.) 

Nos.  5  and  6  are  not  objected  to  specially  and  are  not,  in  fact, 
objectionable. 

No.  7  places  the  burden  of  proof  as  to  the  execution  of  the  paper 
in  the  manner  defined  in  No.  1  on  the  propounders,  and  the  bur- 
den of  showing  undue  influence  or  unsoundness  of  mind  on  the 
contestants.  Tliis  conforms  to  the  rule  laid  down  by  this  court 
in  Fee  v.  Taylor,  83  Ky.,  259;  Johnson  v.  Stevens,  15  Ky.  Law 
Rep.,  477. 

We  think,  on  the  whole,  the  instructions  fairly  give  the  law  ap- 
plicable to  the  case. 

The  testimony  of  the  widow  of  the  testator  was  not  objected  to, 
and  hence,  if  incompetent,  furnishes  no  ground  of  complaint. 
(Williams  v.  Williams,  90  Ky.,  28.) 

The  only  quesrion  raised  was  whether  she  was  a  competent 
witness.  The  production  of  proof  of  the  execution  of  former  wills 
afford  evidences  of  the  fixed  purposes  of  the  testator  and  illus- 
trate his  cherished  intentions  with  respect  to  his  property.  (Har- 
lison's  will,  1  B.  M.,  851;  Carrico  v.  Neal,  1  Dana,  162.) 

It  was  not  error  to  allow  such  proof;  nor  was  it  error  to  permit 
tbe  cross-examination  of  the  witness,  Farris,  as  to  his  dealings 
with  the  testator. 

There  is  no  ruling  of  the  court  as  to  the  deposition  of  Mrs. 
Maddox,  and  nothing  is  before  us  to  review. 

The  judgment  below  requires  each  party  to  pay  its  own  costs, 
And  this  we  will  not  disturb. 

The  codicil  containing  merely  certain  directions  to  the  execu- 
tor as  to  the  time  when  the  estate  might  be  distributed  was  re- 
jected by  the  jury  probably  because  it  was  not  signed  by  the  at- 
testing witnesses  in  the  presence  of  the  testator.  The  will  was 
established  by  tbe  appellees,  and  the  apportionment  of  the  costs 
was  as  favorable  to  the  appellants  as  they  could  ask. 
Affirmed  on  both  the  original  and  on  cross  appeal. 
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WILHELM  V.  COMMONWEALTH. 
(Filed  December  20,  1894— Not  to  be  r*»ported.) 

1.  Maliolous  BhootlDff  at  without  woDDdiDg—lDstruotlonfl— A  defendant  on 
trial  for  maliciously  shootiniir  at  another,  with  intent  to  kill  him,  without 
having  wounded  Raid  person,  is  entitled  to  an  instruction  as  to  the  law  of 
shooting  at  without  wounding  in  a  sudden  affray  when  the  eyidenoe  odd* 
duces  to  show  that  the  shooting  was  done  in  sudden  heat  and  passion. 

The  evidence  shows  that  appellant  shot  atG.  when  the  latter  was  on  horse* 
back  at  appellant's  house  and  had  angrily  refused  to  leave  when  requested 
to  do  so.  The  shooting  seems  to  have  been  done  in  sudden  beat  and  passioni 
therefore,  accused  was  entitled  to  an  instruction  as  to  law  of  shooting  at 
without  wounding  in  sudden  aifray. 

2.  Same— An  instruction  that  defendant  had  no  right  to  shoot  or  shoot  at 
"G.  unless  G.  was  so  conducting  himself  as  to  indicate  to  defendant  that  be 
was  inteuding  to  do  him  or  his  family  personal  violence,  etc.,  was  erroneous: 
it  ought,  if  given  at  all,  to  have  been  qualll3ed  so  as  to  limit  the  words 
''shoot  at"  with  the  words  "with  Intent  to  kill  him,"  especially  in  view 
of  the  evidence,  which  conduces  to  show  that  defendant  shot  at  G.  with  no 
intention  of  hitting  him.  but  merely  for  the  purpose  of  frightening  him  so 
as  to  make  him  leave  defendant's  home,  which  he  bad  refused  to  do. 

8.  Criminal  law— Time  of  giving  instructions— It  was  prejudicial  to  de- 
fendant's rights,  and  a  practice  not  to  be  approved,  for  the  court,  after 
giving  Its  Instructions,  and  after  defendant's  attorney  had  made  his  argu- 
ment to  the  jury  and  left  the  courtroom,  to  "hand  In"  or  give,  at  the  re- 
quest of  the  attorney  for  the  Commonwealth,  during  that  attorney's  argu- 
ment, an  additional  instruction  to  the  jury:  and  the  error  was  not  cured  by 
offering  to  let  defendant's  attorney  argue  the  new  Instruction  to  the  jury 
After  the  conclusion  of  the  speech  of  the  Commonwealth's  attorney. 

W.  B.  Haynes  for  appellant. 

* 

W.  J.  Hendrick  for  appellee. 
Appeal  from  Hardin  Circuit  Court. 
Opinion  of  ttje  court  by  Judge  Hazelrigg. 

Upon  an  indictment  for  maliciously  shooting  at  John  H.  Good- 
man,  with  intent  to  kill  him,  the  appellant  was  tried,  convioted 
«nd  sentenced  to  the  penitentiary  for  one  year. 

When  the  difficulty  oe<;urred  Goodman  was  on  horseback  at  tbe 
appellant's  house,  and  though  requested  to  leave  replied  angrily 
that  he  would  do  .so  only  when  he  got  ready.  The  appellant 
finally  threw  a  club  at  him,  then  an  axe,  missing  him  each  time. 
He  finally  fired  his  pistol  off  when  within  eight  feet  of  him,  and, 
as  he  says,  to  scare  him  away  and  with  no  intention  to  barm 
him.  Other  witnesses  say  that  there  was  nothing  to  hinder  the 
appellant  from  hitting  Goodman  had  he  aimed  to  shoot  him. 

Ist.  The  law  of  the  section  under  which  the  indictment  was 
framed  (section  1166,  Kentucky  Statutes)  was  properly  given  to 
the  jury,  and,  as  they  were  the  judges  of  the  intent  with  which 
it  was  fired,  we  can  not  reverse,  even  if  convinced  that  the  shot 
was  fired  only  for  the  purpose  of  driving  the  obnoxious  visitor 
away.  There  was  a  quarrel,  however,  and  an  angry  altercation. 
The  affray  seems  to  have  been  the  result  of  sudden  heat  and  pas- 
sion, and  the  law  applicable  to  such  affray  should  have  been 
give.     (Section  1242,  Kentucky  Statutes.) 

2d.  After  giving  the  law  as  to  maliciously  shooting  at  another, 
the  court  gave  an  instruction  to   the  effect  that  if  Goodman  was 
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on  the  defendant's  premises,  and  when  ordered  off  refused  to  go, 
the  defendant  had  the  right  to  use  such  force  and  no  more  as  was 
necessary  to  eject  him  from  the  premises. 

The  case  was  then  argued  before  the  jury  by  counsel  for  the 
defendant,  who,  after  concluding  his  argument,  left  the  court- 
room. During  his  absence  an  instruction  was  "handed  in''  at  the 
request  of  the  attorney  for  the  State  to  the  elTect  that  the  de- 
fendant "had  no  right  to  shoot,  or  to  shoot  at  Goodman,  if  he  did 

so,  unless  Goodman  at  the  time  was  so  conducting  himself  as  to 
indicate  io  defendant  that  he  was  intending  to  do  him  or  his. 
family  personal  violence,"  etc. 

L'pon  the  return  of  the  defendant's  counsel  he  objected  to  the 
instruction  «nd  the  time  and  manner  in  which  it  was  given.  The 
court  then  offered  to  allow  defendant's  counsel  to  argue  this  in- 
struction after  counsel  for  the  State  should  finish.  This  offer 
does  not  seem  to  have  been  accepted,  but  the  irregularity  is  com- 
plained of  as  depriving  the  defendant  of  a  fair  and  impartial 
trial.  It  is  evident  that  such  a  practice  would  be  a  dangerous 
one  to  the  rights  of  the  accused.  It  is  the  duty  of  the  court  to 
give  the  whole  law  of  the  case  to  the  jury,  and  counsel  are  enti- 
tled to  have  it  for  the  purposes  of  the  discussion.  An  intelligent 
and  consistent  argument  could  hardly  be  made  otherwise.  The 
offer  to  permit  the  attorney  to  discuss  the  additional  instruction 
after  the  conclusion  of  the  ease  for  the  State  might  not,  in  all 
oases,  afford  full  redress.  In  other  instances  the  opportunity 
might  be  highly  advantageous  to  the  defendant.  No  general  rule 
can  be  laid  down.  We  are  relieved,  however,  of  turther  consid- 
eration of  the  question  here,  because  the  new  instruction  wa» 
cleary  erroneous. 

The  denial  of  the  right  "to  shoot  at  Ggodman,"  especially  in 
view  of  the  testimony  as  to  the  manner  of  the  shooting,  ouglit  to 
have  been  qualified  by  the  words  "with  intent  to  kill  him.'- 

With  these  words  in,  the  instruction  is  not  prejudicial,  although 
from  some  intimations  in  the  record  as  to  the  purpose  of  (tood- 
man's  visit  it  might  not  have  been  altogether  improper  to  have 
left  the  appellant  untrair.meled  in  the  exercise  of  his  riglit  to 
free  his  home  from  tlie  presence  of  his  unwelcome  visitor. 

The  judgment  is  reversed,  with  directions  to  grant  the  appel- 
lant a  new  trial  on  principles  consistent  with  this  opinion. 
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Certain  will  construed— -Testator  liy  his  will  directed,  first,  that  his  debtK 
and  burial  expeDses  be  paid;  second,  that  certain  bank  stock  be  set  apart 
to  pay  premlDms  on  a  certain  life  losuraDoe  policy;  third,  that  his  wife  take 
one-half  of  bis  estate,  personal,  real  and  mixed,  in  fee  simple;  fourth,  that 
B  nephew  have  in  fee  simple  a  certain  farm :  fifth,  that  the  proceeds  of  said 
life  insurance  policy,  when  collected,  as  well  as  said  hank  stock  set  a^ide  to 
pay  premiums  thereon,  should  become  a  part  of  the  estate,  to  be  divided  as 
the  remainder  thereof  hereinafter  directed  to  be  divided;  sixth,  seventh  ard 
eighth,  that  the  residue  of  said  estate  be  divided  in  forty- third  parts,  and 
that  certain  parties  take  twenty  five  forty- thirds  thereof:  ninth,  that  a  sister- 
in-law  take  $1,000  in  addition  to  the  provision  hereinafter  made  for  her; 
tenth,  thac  eighteen  forty-thirds  of  said  residue  be  divided  amoDsr  certain 
designated  per«ous.  inolndinf;  said  sister-in-law.    Held— 

First.  Testator  disposed  of  his  entire  estate  by  his  will. 
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Seontid.  The  debtfl  and  faneral  expenses  are  to  be  first  paid,  then  the  fkrm 
and  the  bank  stook  are  to  be  disposed  of  as  directed :  then  tlie  widow  is  to 
take  one-half  the  remainder,  but  the  bank  stook  and  the  prooeeds  of  said 
policy  are  not  a  part  of  the  estate  of  which  the  widow  takes  one-half;  then 
the  slster-in  law  is  to  take  91,(00;  and  tlie  residue,  includinfi  said  hank 
stock  and  policy.  Is  to  be  divided  and  distributed  into  forty-thlra  parts. 

S.  M.  Payton  and  Tliomas  H.  Hines  fov  appellants. 

Lewis  McQuown  for  appellees. 

Appeal  from  Hart  Circuit  <Jourt. 

Opinion  of  ttie  court  by  Judge  Hazelrigg. 

The  sole  question  on  this  appeal  is  the  construction  of  the  will 
of  Butler  H.  Waters,  who  died  in  Hart  county,  Kentucky,  in 
June,  1890. 

So  much  of  the  instrument  as  is  necessary  to  be  considered  for 
the  purposes  involved  is  as  follows: 

1st.  It  is  my  will  and  desire  that  all  my  Just  debts  and  burial 
expenses  shall  be  paid  by  my  executor.     »    ♦    ♦ 

2d.  It  is  my  will  and  desire  that  my  said  executor  hereinafter 
named  shall  retain  in  his  hands  four  shares  of  the  stook  owned 
by  me  in  the  Merchants  Banking  Company  at  Horse  Cave,  Ken- 
tucky, of  the  face  value  of  $100  each,  and  that  he  shall  apply  the 
dividends  accruing  upon  said  stock  to  the  payment  of  the  annual 
premiums  that  shall  accrue  and  bpcome  due  upon  the  life  insur- 
ance policy  issued  for  my  benefit  by  the  Southern  Mutual  Life 
Insurance  Company  upon  the  life  of  my  niece,  Mrs.  Sarah  C. 
Stokes,  and  to  keep  tjie  said  policy  in  force  during  her  life.  •  •  • 

3d.  I  will  and  bequeath  t«  my  present  wife,  Marietta  Waters, 
one-half  (^2)  of  ^^^y  estate,  personal,  real  and  mixed,  in  fee  simple. 

4th.  I  will  and  bequeath  to  my  nephew.  Millard  F.  Mustain, 
the  farm  of  about  106  acres  in  Warren  county,  Ky.,  known  as  the 
Craig  farm,  and  occupied  this  year  by  W.  H.  Smith,  the  same 
farm  which  I  have  already  deeded  to  H.  F.  Mustain  in  trust. 
This  is  not  to  interfere  in  any  wav  with  the  provisions  of  the 
deed  to  said  property  given  by  me  to  H.  F.  Mustain,  trustee, 
except  that  I  yield  to  H.  F.  Mustain,  trustee,  my  part  of  the 
rental  or  proceeds,  if  sold,  for  the  benefit  of  said  Millard  F. 
Mustain  and  family. 

6th.  I  will  and  desire  that  at  the  death  of  my  niece,  Sarah  C. 
Stokes,  the  proceeds  of  said  life  insurance  policy  upon  her  life 
for  my  benefit  as  aforesaid,  together  with  the  four  shares  of  bank 
stock'retained  in  the  hands  of  my  executor  to  pay  premiums 
thereon,  shall  become  a  part  of  my  estate,  to  be  divided  as  the 
remainder  thereof  as  hereinafter  directed  to  be  divided. 

Hth.  It  is  my  will  and  desire  that  of  all  the  residue  of  my 
estate,  of  whatsoever  kind,  after  fulfilling  the  foregoing  provis- 
ions, a  share  of  three  forty-thirds  (3-43)  shall  be  placed  in  the 
Merchants  Banking  Company  at  Horse  Cave,  Kentucky,  to  be 
held  in  trust  for  tiie  use  and  benefit  of  the  infant  children  of  my 
deceased  brother,  L.  T.  Waters.     ♦    *     • 

7th.  I  give  to  my  niecp,  Marietta  Rhodes,  a  share  of  one  forty- 
thiid  (1-43)  of  said  residue  of  my  estate. 

Hth.  I  bequeath  of  the  said  residue  of  my  estate  three  fortv- 
thirds  (3-43)  each  to  mv  brothers.  P.  B.  Waters,  O.  D.  Waters, 
Ben  H.  Waters,  T.  H.  Waters,  M.  L.  Waters,  John  H.  Waters, 
and  to  my  brother-in-law,  John  W.  Mustain,  three  forty-thirds 
(3-43.) 
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9tb.  I  will  and  beqaeatb  to  my  sister-in-law,  Mrs.  M.  J.  Bur- 
ton, $1,000  in  addition  to  tlie  provisions  hereinafter  made  for  tier. 

10th.  I  will  and  bequeath  of  the  said  residue  of  my  estate  three 
forty-thirds  (8-43)  each  to  the  following  named  persons:  Thomas 
H.  Mustain,  James  M.  Mustain,  Jesse  B.  Mustain,  Mrs.  Martha 
J.  Burton,  Mrs.  Mary  Maddox,  and  Mrs.  Emily  French. 

11th.  I  hereby  appoint  my  nephew,  H.  F.  Mustain,  executor, 
etc. 

The  contention  of  the  appellants  is  t^hat  after  setting  apart  the 
four  shares  of  bank  stock  and  life  policy,  the  speciflo  devise  of 
the  farm  to  Millard  F.  Mustain  ana  paying  the  debts,  funeral 
expenses  and  costs  of  administration,  the  widow  takes  one-half 
the  balance,  then  the  residue  is  to  be  divided  into  forty-three 
parts,  one  of  which  parts  is  to  go  to  the  infant  children  of  L.  T. 
Waters,  one  to  Marietta  Rhodes,  and  three  parts  each  to  P.  B., 
O.  D.,  Ben  H.,  T.  H.,  M.  L.  and  John  H.  Waters,  and  John  H. 
Mustain.  This  disposes  of  twenty-five  forty-thirds  of  the  resi- 
due; that  then  the  devise  to  Martha  J.  Burton  is  to  be  paid  out 
of  the  remaining  eighteen  forty-thirds;  that  this  residue  is  then 
to  be  treated  as  a  new  whdle  and  again  divided  into  forty-thirds, 
eighteen  of  which  only  are  thereafter  disposed  of  in  the  will, 
leaving  undisposed  of  twenty-five  forty-thirds  of  this  new  resi- 
due. This  the  appellants,  as  heirs  at  law  of  the  decedent,  say 
they  are  entitled  to,  the  amount  of  which  is  some  $6,000. 

We  need  hardly  say  that  this  is  a  highly  strained  construction. 

The  confusion  results  from  the  displacement  of  the  clause  giv- 
ing Mrs.  Burton  the  $1,000.  It  naturally  belongs  immediately 
after  the  devise  to  the  wife,  or,  at  least,  before  any  divi^sion  of 
the  estate  into  forty-ihirds.  When  so  considerecf,  the  will  is 
easily  understood.  The  twenty-five  forty-thiids  disposed  of  down 
to  the  ninth  clause,  together  with  the  eighteen  forty-thirds  dis- 
posed of  by  the  tenth  clause,  make  up  the  entire  residue  of  the 
estate  disposed  of  by  division  into  forty-thirds.  Nothing  is 
clearer  than  the  testator  intended  to  dispose  of  his  entire  estate, 
and  such  also  is  the  legal  presumption.  This  was  the  conclusion 
of  the  learned  judge  below.  In  reaching  the  po'nt  when  the 
estate  is  to  be  divided  into  fort.v-thirds,  the  court  deducts  ,  first, 
the  debts,  funeral  expenses  and  costs  of  administration;  second, 
one-half  the  remainder  for  the  widow;  third,  the  farm  thereto- 
fore deeded  to  Mustain,  trustee,  and  any  interest  therein  there- 
tofore reserved;  fourth,  the  devise  of  $1,(XX)  to  Mrs.  Burton;  then 
follows  the  division  into  forty-thirds. 

As  we  understand  this  constuction,  the  four  shares  of  bank 
stock  left  for  the  payment  of  premiums  as  well  as  the  life  policy 
on  the  life  of  Mrs.  Stokes  is  treated  as  a  part  of  the  estate,  to 
one-half  of  which  the  widow  is  held  to  be  entitled.  And  such 
would  be  the  iniport  of  the  language  of  the  devise  to  her  in  the 
third  clause,  but  in  the  fifth  clause  this  stock  and  policy  thereto- 
fore set  apart,  as  it  were,  from  his.  estate,  is  brought  "back  and 
becomes  a  part  of  his  estate,  ''to  be  divided  as  the  remainder 
thereof  as  hereinafter  directed  to  be  divided— that  is,  to  the  per- 
sons thereinafter  named,  and  these  are  found  in  the. sixth,  sev- 
enth, eighth  and  tenth  clauses.  Under  this  construction  the 
widow  is  to  have  no  part  of  this  stock  or  policy.  This  is  true  of 
the  interest  of  the  testator  in  Millard  F.  Mustain 's  farm.  He 
evidently  regarded  that  interest  as  no  part  of  his  estate  to  be 
divided  among  or  affect  the  interest  of  any  of  the  distributees. 
In  ascertaining  the  widow's  share,  therefore,  the  estate  is  to  be 
estimated  as  if  it  did  not  embrace  these  four  shares  of  stock,  or 
this  policy  of  iufcurance,  or  any  interest  in  the  Cr»ig  farm.     We 
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understand  the   Judgment  below   to  fix  her  interest  in  the  estate 
as  if  it  embraced  these  items  of  property. 

For  this  reason  alone  it  is  erroneous,  and   is  reversed   for  pro- 
osedings  consistent  with  this  opinion. 


GOLDSMITH,  &c.  v.  FLKT(  HP:iMER  &  CO. 

SAME  V.  SAME. 
(Filed  November  1,  18W— Not  to  be  reported.) 

Appointment  of  receiver  authorized  by  evidence— Appellant  having  made 
a  deed  of  assignment  for  the  benefit  of  his  oredirorR,  appellee  filed  a  petition 
alleging  a  fraudulent  combination  on  the  part  of  the  assifsnor  and  assignee 
to  defraud  the  creditors,  and  asking  that  a  receiver  be  appointed  for  the 
assigned  estate,  and  that  the  deed  of  assignment  be  cancelled  as  fraudulent^ 
etc.  The  court,  after  having  beard  oral  evidence,  appointed  the  receiver,  but 
on  final  judgment  found  that  there  was  no  fraudulent  combination  between 
the  assignor  and  assignee,  and  held  the  deed  of  assignment  a  valid  one. 
Held— The  evidence  shows  that  the  appointment  of  a  receiver  was  proper,, 
and  the  court  had  jurisdiction  to  make  such  appointment,  although  the  ap- 
pellee's petition  was  defective  to  the  extent  that  it  sought  a  cancellation  of 
the  deed  of  assignment. 

(/.  S.  Walker  for  appellants. 

Powers  &  Atchison  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

These  two  appeals  are  brought  to  this  court,  the  one  from  tl  e 
final  judgment  and  the  other  from  an  order  appointing  a  receiver. 
Goldsmitli,  the  owner  of  a  large  stock  of  merchandise  in  the  city 
of  Owensboro,  made  an  assignment  for  the  benefit  of  creditors  to 
his  co-appellant,  Hirsch.  Sliortly  after  the  assignment  the  ap- 
pellees, Fletchei'ner  &  Co..  in  conjunction  with  other  creditors, 
of  the  ass^ignor,  fllp.d  their  petition  in  equity  alleging  a  fraudulent 
combination  on  the  part  of  the  assicnoV  and  the  assignee  to 
cheat  tlie  creditors,  and  tlie  mismanagement  of  the  trust  fund  by 
the  assignee.  They  asked  that  the  conveyance  or  assignment  be 
cancelled  and  held  for  naught,  and  that  a  receiver  be  appointed 
to  take  charge  of  the  goods,  etc. 

There  was  neitlier  a  return  of  nullhi  bona  nor  aii  attachment 
obtained  by  the  creditors,  but  a  petition,  based  on  tlie  allegations 
of  fraud  lilone,  in  the  effort  to  annul  the  assignment.  A  demurrer 
was  filed  to  the  petition  and  overruled,  and  then  an  application 
made  to  tins  court  by  the  appellants  for  a  writ  of  prohibition 
preventing  the  chancellor  from  proceeding  furtner  with  the 
case.     (15  Ky.  Law  Rep.,  80H. ) 

It  was  held  by  this  court  that  a  court  of  equity  had  jurisdic- 
tion of  the  subject-matter,  and  if  an  error  had  been  committed 
in  overruling  the  demurrer  the  remedy  was  by  appeal  after  final 
judgment.  The  proceedings  were  conducted  to  a  final  judgment 
below,  and  there  being  no  proof  of  any  fraudulent  combination 
#n  the  part  of  the  assignor  and  the  assignee,  there  was  a  distri- 
bution ordered  for  creditors   out  of   the   proceeds   of   the  sale  of 
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the  goods.  The  creditors  seem  to  have  abandoned  their  claim 
to  priority,  and  the  assignment  given  full  force  and  effect  by  the 
judgment.  It  Is  claimed,  however,  by  the  appellants  the  chan- 
cellor erred  in  not  determining  the  question  as  to  the  appoint- 
ment of  receiver  in  his  final  judgment,  or  rather,  as  the  creditors 
had  abandoned  their  action  for  fraud,  that  the  order  appointing 
a  receiver  went  with  it. 

There  was  a  motion  made  for  the  appointment  of  a  receiver 
after  notice  as  well  as  the  prayer  for  his  appointment  in  the 
petition.  The  chancellor  below  heard  oral  testimony  on  tiie  mo- 
tion that  is  embodied  in  the  bill  of  exceptions,  and  in  his  final 
judgment  recites  the  fact  of  the  appointment  of  the  receiver  and 
the  necessity  therefor  upon  the  oral  testimony  theretofore  heard. 

While  the  motion  to  appoint  a  receiver  is  ordinarily  incidental 
to  the  principal  ground  of  relief,  still  by  our  Code  of' Practice  an 
appeal  may  be  prosecuted  from  such  an  ord»'r,  and  the  evidence, 
whether  oral  or  by  deposition,  may  be  embodied  in  a  bill  of 
exceptions  to  be  considered  on  the  appeal,  and  in  cases  like  this 
the  chancellor  may,  by  his  judgment,  deny  the  substantial  relief 
sought,  and  yet  the  facts  may  sustain  the  order  taking  the  funds 
from  the  control  of  the  assignee. 

Although  the  p.^tition  may  be  and  is  defective  to  the  extent  it 
sneks  to  cancel  the  assignment,  the  plaintiffs  (appellees)  ask  for 
the  appointment  of  a  receiver,  and  it  may  be  regarded  as  a  peti- 
tion for  that  purpose.  The  creditors  were  the  beneficial  owners 
of  the  fund  and  had  the  rij>ht  to  come  into  a  court  of  equity  and 
have  their  interests  protectt^d.  The  motion  for  the  receiver  was 
heard  and  passed  on,  both  parties  introducing  testimony,  and  the 
order  taking  tlie  goods  from  the  custody  of  the  assignee  should 
not  be  disturbed. 

The  creditors  are  not  complaining,  and  the  goods  have  been 
sold  and  the  proceeds  distributed  equally  between  them,  or  a 
Judgment  to  ihat  etfecr.  The  chancellor  has  ordered  done  wMiat 
the  assignor  by  the  assignment  empow«  red  the  assignee. to  do, 
and  the  only  question  in  this  case  is,  did  the  chancellor  err  in 
taking  the  goods  from  the  possession  of  the  assignee  and  place 
tiieni  in  the  luinds  of  another?  While  courts  of  equity  are  reluc- 
tant, to  afford  relief  by  taking  from  those  who  have  the  title  and 
custody  of  funds  or  i)roperty,  whether  in  their  own  ri^jht  or  as 
trustees,  and  placing  them  in  the  hands  of  a  receiver,  it  is  a  jur- 
isdiction or  power  often  exercised  for  the  purpose  of  protecting 
the  real  parties  in  interest,  and,  as  said  in  High  on  Keceivers, 
•*\vhere  an  assignment  is  made  to  trustees  for  the  benefit  of  cred- 
itor.s,  a  judgment  creditor  who  files  his  bill  in  behalf  of  himself 
and  other  creditors  in  interest,  is  entitled  to  a  receivei  to  take 
charge  of  the  property  assiy;ned,  upon  showing  gross  mismanage- 
ment on  the  part  of  the  trustees  and  a  failure  to  comply  with  the 
requirements  of  the  trust  and  there  is  danger  of  the  as- 
sets being  wasted  and  diverted  from  the  purpose  for  which  they 
were  assigned.""     (High  on  Receivers,  388.) 

While  the  assignee  was  perfectly  solvent,  it  is  apparent  from 
the  recoid  that  Goldsmith,  the  assignor,  had  made  false  state- 
ments as  to  the  amount  of  his  liabilities,  and  equally  apparent 
that  he  was  underestimating  the  value  of  his  stock  of  goods  with 
a  view  of  compromising  with  his  creditors.  He  was  left  in  pos- 
session of  the  goods  by  his  assignee,  and  engaged  in  retailing 
them,  having  as  much  control  of  the  money  and  goods  as  he  had 
prior  to  the  assignment. 

The  assignee  was  engaged  in  the  control  of  his  own  business, 
and  the  creditors  denied  tihe  right  of  inspecting  the  goods  or  the 
inventory.     They  offered   in  cash  for   the  goods   the   amount   or 

vol.l6-2rf 
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value  as  fixed  by  the  appraisement,  and  this  was  refused  on  ttie 
f^round,  as  stated  by  a  creditor,  that  Hirsch.  in  mailing  the  re- 
fusal, said  he  had  to  look  to  the  interest  of  Goldsmith,  who  wanted 
a  settlement  with  hi^  creditors,  and  that  he  intended  to  sell  the 
stock  at  retail.  Whiie  Hirsch  denies  this,  it  appears  the  witnesses 
were  before  the  chancellor  upon  the  oral  examination.  He  knew 
the  parties  in  interest,  and  was  more  capable  of  determining  the 
object  in  view  than  tliis  court  by  an  examination  only  of  their 
statements  as  spread  on  the  record,  and  a  careful  reading  of  the 
testimony,  as  we  find  it,  conduces  to  sustain  the  chancellor  in 
anpointing  a  receiver. 
The  judo;ments  on  each  appeal  are  affirmed. 


CLAHK  V.  ELLIS,  EX'OR,  &c. 

(Filed  November  20,  185*4— Not  to  be  reported.) 

The  evidence  sustains  (he  judgment  determinlDg  that  the  alleged  will  was 
a  forgery. 

D.  A.  Glenn  and  Chas.  H.  Fish  for  appelllant. 

M.  H.  McLean,  J.  W.  Bryan  and  J.  O'Hara  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  sole  question  in  tliis  case  is,  was  the  paper  of  June  5,  1886, 
in  fact  executed  by  Mary  A.  Grej^of,  whose  last  will  it  purports 
to  be,  or  was  lier  name  thereto  a  forgery? 

The  judgment  below  was  against  the  integrity  of  the  paper,  and 
we  think  properly  so. 

1st.  The  original  paper  is  before  us,  together  with  a  number  of 
exhibits,  sliowing  genuine  signatures  of  the  decedent.  From  them 
and  tlie  testimony  of  a  number  of  experts,  including  the  banker 
and  attorney  of  the  decedent,  we  have  no  difficulty  in  reaching 
the  eonchision  that  the  judgment  of  the  ctiurt  below  in  rejecting 
the  paper  is  fully  sustained  by  the  evidence. 

2d.  A  circumstance  in  connection  with  the  execution  of  the 
paper  and  its  subsequent  history  strongly  discredits  it.  It  pur- 
ports to  l)e  witnessed  by  tlie  son  of  the  beneficiary,  and  Frances, 
the  sister  of  t.iie  testatrix.  Frances  lived  for  four  and  one-half 
years  after  the  alleged  date  of  tlie  paper,  yet  it  never  came  to 
iiglit  until  afte'  her  death,  when  it  was  first  offered  for  proabte 
in  the  county  court.  It  would  seem  that  as  long  as  Frances  was 
alive  to  denounce  it  as  a  forgery  the  existence  of  the  paper  was 
kept  a  secret. 

8d.  The  paper  purports  to  devise  the  house  and  lots  on  East 
Third  street  a<  though  the  testatrix  owned  them.  She  was,  in 
fact,  only  the  ownprof  an  undivided  four-nintiis  thereof.  This 
marks  vpry  stroniily  the  draftsman's  ignorance  of  a  fact  which 
Mary  herself  mu-;t  have  known;  yet  she  is  herself  the  draftsman 
of  the  instrument  according  to  the  testimony  of  the  appellant's 
son. 

Frances  Gregg's  name  is  signed  by  the  son  of  appellant  as  a 
witness  to  the  paper,  her  cross  mark  being  attached,  and  yet 
when  Frances  came  to  make  her  will  long  afterwards,  she  then 
being  the  owner  of  the  property  by  inheritance  (unless  this  paper 
interferes),  she  made  a  disposition  of  it  without  the  slightest  ref- 
erence to   the  fact  that   her  sister,  years   before,  had  disposed  of 
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Ht  by  a  will,  to  which  she  wns  an  attesting  witness.  This  is 
wholly  improbable,  and  is  strong  evidence  that  Frances  was  not, 
in  fact,  a  witness  to  the  paper,  or  ever  knew  of  its  exintence. 

There  is  some  te&timony  sustaining  the  contention  of  the  appel- 
lant, but  it  is  needless  to  review  it.  The  preponderance  is 
strongly  with  the  appellees. 

Judgment  affirmed. 


NEAL  V.  ROBINSON. 

(Filed  November  24,  1894— Not  to  be  reported.) 

Salp  of  decedeDt'R  land  to  pay  Upii  debts— Equity— Estoppel —Decadent, 
4ifcer  cTiargin^  hifl  lund  with  certain  debts,  then  in  ftuit,  devised  it  to  bis 
«oD,  with  the  proviso  that  a  dausht^r  then  in  an  insane  asyhiro,  was  to  have 
'one-tbird  of  it,  if  her  mind  was  restoivd.  The  son,  to  secure  additional 
tinae,  a^refd  that  plalniiffA  in  the  snirs  might  take  judgments,  with  the 
understanding  that  eiceciitions  should  not  issue  for  six  months,  when,  in  de- 
fault ot  payment,  levy  of  I'xeoution  might  he  made  and  the  land  sold.  No 
payments  heins  made.  fXHOutlonM  were  issued  and  the  land  sold.  The  son 
now  seeks  to  recover  the  laud  from  one  olaiming  under  ibe  sheriff's  sale 
because  the  sale  was  made  on  a  credit  of  six  mouths,  instead  of  three  months 
as  agreed  upon.     Helii— 

First  The  son  can  not  recover  in  equity  without  offering  to  do  equity  by 
repaying  thn  lien  debts  that  the  purchaser  has  satisfied. 

Second.  The  insane  sist-er's  interest  was  nnt  affected  by  the  sale,  only  the 
«on'8  interest  having  been  conveyed  by  the  sheriff. 

The  son  is  estopped  to  complain  that  the  sale  was  made  on  a  six  months' 
oredlt,  he  having  stood  dy  at  the  sale  without  then  objecting,  and  having 
subsequently  remained  silent  when  be  saw  the  purchaser  making  valuable 
Improvements  on  the  property. 

Thomas  H.  Hines,  W.  L.  Brown  and  W.  R.  Ramsey  for  appel- 
lant. 

H.  C.  Eversole  and  John  L.  Scott  &  Son  for  apppellee. 

Appeal  from  Laurel  Court  of  Common  Plea«. 

Opinion  of  the  court  by  Judge  Hazelrij?g. 

The   land  in    controversy  in    this   action    formerly    belonged  to 

Wm.  Robinson,  who   died  1  estate  in    Laurel  county  in  1883.     The 

testator   specifically  charged    his   estate,  which    appears  to  have 

consisted  only  of  this  land,  with  the  payment  of  certain  debts 
then  in  suit  in  theLanrel  Circuit  Court,  and  devi.sed  the  residue, 
after  payment  of  debts,  to  his  son,  J.  W.,  the  present  appellee, 
whom  he  ai)pointed  his  executor. 

A  daughter  of  the  decedent,  however,  then  in  an  asylum  for  the 
insane,  was  to  have  one-third  of  this  residue  in  tlie  event  her 
mind  was  restored. 

In  order  to  obtain  time  within  which  to  pay  off  the  debts  of 
the  plaintiff  in  these  suits,  the  executor  agreed  that  judgments 
might  go  in  the  actions,  then  consolidated,  wMth  susi)ension  of 
executions  for  six  months,  when,  in  default  of  payment  thereof, 
executions  might  issue  and  l)e  levied  on  the  land.  Having  paid 
nothing  within  the  time  fixed,  the  executions  were  issued,  levied 
according  to  the  agreement  and  the  land  sold  in  1884  by  tlie  sher- 
iff.    One  Cottingion  bid  it  in  at  the  price  of  $0o<J,  but  transferred 
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his  bid  to  Neal,  tho  appellnTit  who  was  a  plaintifiF  in  one  ot  the^ 
executions.  Neal  paid  off  tlie  other  executions,  amounting  to- 
some  $o5(),  and  at  the  proper  time  obtained  a  conveyance  from 
the  sheriff. 

In  1891  the  appellee  brought  this  action  against  the  appellant 
to  set  aside  the  sheriff's  deed  and  recover  the  land,  first,  because 
there  had  been  no  appriseinent  of  the  land  before  its  sale,  and 
second,  because  the  lunatic  had  a  contingent  interest  in  it.  After 
filing  two  amended  petitions,  in  a  third  amendment,  filed  in  1S92, 
over  the  appellant's  objection,  he  set  up,  for  tho  first  time,  that 
the  land  had  been  sold  on  a  credit  of  six  instead  of  three  montiis. 
In  !ion(^  of  his  pleadings  does  he  offer  to  pay  the  debts  with 
which  the  land  was  c-hirged  in  the  will  of  his  father,  and  with 
which  it  was  encumbered  by  the  execution  liens  levied  by  his 
consent  and  direclion.  He  sues  for  the  land,  relying  for  title  on 
the  will  wfiich  he  flies  with  liis  petition,  witliout  nn  offer  or  ex- 
pression of  willingness  to  pay  off  these  liens  or  have  the  land^ 
again  sold  for  that  purpose.  The  title  filed  shows  he  is  not  enti- 
tled to  the  land,  and  it  seems  to  us  that  the  chancellor,  even  had 
the  petition  and  amendments  remained  unanswere.1,  might  more 
Justly  have  dismissed  his  action  that  adjudged  him  the  land. 
Without  doing  or  offering  to  do  equity  the  appellee  is  in  no  atti- 
tude to  ask  equity.  But  the  averments  were  all  controverted,  and 
the  record  does  not  show  the  appellee  entitled  to  have  the  sale  or 
deed  vitiated.  While  the  sheriff  does  not  show  by  his  return  on 
the  executions  that  he  had  the  land  appraised,  the  original  paper 
showing  the  appraisement  was  produced  and  is  shown  by  tlie 
sheriff  to  have  been,  in  fact,  returned  by  him  to  tlie  proper  of- 
ficer. One  of  the  appraisers  also  proves  the  fact  of  appiaiseinent. 

As  to  the  second  objection  it  is  manifest  that  the  daughter's 
contin.vent  interest  is  in  no  way  affected  by  the  sale  or  deed.  The 
executions  placed  in  lien  only  the  interest  of  the  defendant 
thert?in,  and  the  slieriff's  deed  conveyed  tliat  only  to  the  pur- 
chaser. 

The    tl)ird  contertion  of    the  appellee  is  equally  without  merit. 
Not  until  in  1892  did  iie  complain  of  this  irregularity  in  the  sale. 
Ho   stood    silently  by,  1  hough    in  the    county,  and    saw    the  pur- 
chaser'pay  of  the  lien  debts.  o!)tnin  his  deed  in  a  year  thereafter, 
and    make   valuable    improvements    on    the   land,  enhancing  its 
value  to    the  extent  of   about   $1.()(K).     We  must    conclude  that  he 
did  so  because  he  had  consented  to    the  sale  as   made.     It  is  true 
he  denied  giving   consent,  but  though  present   at  the  sale  he  did 
not  object  on  account  of  the  extension  of  the  credit.     He  also  de- 
nied giving  his  consent  to  the  levy  of  the  executions,  Imt  the  rec- 
ords  and    the    testimony  showed  consent   in    open  court.     If    he 
objected  to  the  sale  at  all.  it  was  b(»cause  of  his  .•lister's  supposed 
interest.    In  any  event,  his  accjuit  scence  and   long  silence,  under 
the  circumstances,  conclude   him. 

There  is  no  equity  in  his  case,  and  the  judgment  is  reversed, 
with  directions  to  dismiss  his  petition. 


0UP:RHACKER,  GILMORB  &  CO.  v.  CLAFFLIN  &  CO.,  &c. 

(PMled  December  6,  1894.) 

1.  Asslfrntnent  by  operation  of  law— Evidencp— One  payment  of  a  creditor 
by  an  insolvent  debtor,  where  the  amount  paid  is  so  .small  as  to  be  insiimlfl- 
oant.  may  not  evidence  clearly  a  design  to  prefer,  in  oonremplatioD  of  insol- 
vency; but  where  the  general  purpose  of  the  insolvent  to  defraud  his creditora 
Is  ofherwise  clearly  appaient,  even  a  small  payment  to  one  creditor  vcili 
operate  as  an  assignment  under  thd  statute. 
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In  this  case  the  debtor  waR  caro'inff  on  a  business  frandulently  In  such  a 
manner  as  to  render  himself  apparently  Insnlvent,  and  for  the  purpose  of 
'defraud inft  hlrt  creditors.  He  contracted  a  lar^re  Indebtedness,  and  to  pay 
-one  oi'edHor  the  sum  of  $'2^  ussiKned  to  him  a  solvent  note  for  $335.  Held-— 
Such  iMjmenr.  of  the  creditor,  although  a  small  one,  considered  in  the  light 
of  the  frau  ulent  trnnsacrlons  of  the  delnor,  evidenced  a  design  to  pivfer  in 
t)ooteuip!atIoii  of  insnlvenoy,  and,  under  the  statute,  operated  as  au  assign- 
ment for  tlie  bei  ent  of  crtdiiors. 

3.  Whfre  the  clerk  irnints  trie  order  of  attarhment,  to  secure  a  debt  not 
due,  undnr  secfl"i»  23S.  Civil  Gooe,  «s  amended,  it  is  not  neassary  that  he 
should  •  rst  ent»-r  an  indepHn dent  order  of  att<aoliment  directing  himself  to 
Issue  the  nttatihnienr.  The  practice  is  the  same  <iswhei*e  the  clerk  issues  the 
Attachment  under  st-cllnu  Iflti.  Civil  Code. 

Thos.  H.  Hines,  D.  B.  Loj^an  and  A.  K.  Cook  for  appellants. 

XJnthank  &  Montfort  for  appellees. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judpje  Hazelrlgg. 

Appellee?,  the  H.  B.  Clafflln  Co.  and  others,  are  attaching 
creditors  of  R.  Miller  &  Co.,  a  firm  of  retail  merchants,  lately 
engaged  in  business  in  Pineville,  Ky.  They  obtained  their  at- 
tachments from  the  clerk,  without  an  independent  order  grant- 
ing them,  on  debts  not  due. 

The  appellants  are  unsecured  creditors  of  that  firm,  who  seek 
to  vitiate  the  lien  of  the  appellees: 

1st.  By  showing  that  prior  to  the  issual  o#  the  attachments  the 
members  of  the  firm,  in  contemplation  of  insolvency  and  with 
the  design  to  prefer  one  of  their  creditors  to  the  exclusion  of  oth- 
ers, assigned  a  part  of  their  assets,  to  wit:  An  account  on  one  of 
their  customers,  J.  W.  Johnson,  for  some  $825  to  appellee,  J.  M. 
Purcifull,  to  whom  they  were  indebted  in  the  sum  of  $286. 

2d.  Because  there  was  no  order  granting  the  attachment  inde- 
pendent of  the  order  of  attachment  itself. 

The  chancellor  sustained  the  attachments  and  gave  priority  to 
the  appellees  in  the  distribution  of  the  funds  in  controversy. 

1st.  At  the  time  of  the  assignment  of  the  claim  on  Johnson  to 
Purcifull,  which  was  on  October  1,  1892,  the  firm  was  hopelesslv 
insolvent  and  hn-d  become  so  by  a  course  of  systematic  fraud, 
practiced  with  the  express  intention  of  failing  in  businesF.  In 
August  and  September,  1892,  they  bouglit  large  quantities  of 
Koods  in  New  York  and  elsewhere  on  a  credit,  which  they  sold 
at  once  for  cash  at  a  large  discount  and  shijjped  secretly  to 
parties  in  Memphis  and  Bowling  Green.  Thry  aUo  had  iheir 
-clerk  to  ship  to  friends  in  Cincitinati  trunks  of  tine  merchandise, 
with  instructions  to  him  to  keep  the  transaction  a  secret. 

Every  act,  thereTore,  of  these  debtors  is  tainted  with  suspicion, 
and  tl)e  assignmt?nt  of  a  claim  on  a  customer  who  was  solvent 
and  able  to  paj^  in  a  few  weeks  at  most,  and  who  did  very  shortly 
pay  the  claim  to  Purcifull,  must  be  regarded  as  having  been 
-done  in  contemplation  of  the  coming  failure  and  with  a  design 
to  favor  their  friend  and  creditor  to  whom  they  appear  to  have 
been  under  some  obligation. 

The  integrity  of  the  creditor,  Purcifull,  which  is  not  doubted 
t>r  in  any  way  assailed,  does  not  enter  into  the  transaction.  Nor 
<1oes  the  smailness  of  the  demand  secured  to  him  affect  the  prin- 
cipal involved. 
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Where  the  transaction  is  insignificant,  tlie  design  to  prefer  in 
contemplation  of  insolvency  may  not  bo  so  clearly  perceptible; 
but  if  the  q:eneral  purpose  of  the  debtor  be  otherwise  clear,  as  it 
is  in  this  case,  t'he  transaction  more  easily  falls  within  the  pro- 
visions of  the  statue. 

We  are  convinced  that  the  act  of  transferring  his  claim  to  Pur- 
cifull  in  discharise  of  this  antecedent  debt  operated  as  an  assign- 
ment and  transfer  of  all  the  propertv  and  effects  of  the  debtors- 
and  must  inure  to  the  benefit  of  all  the  creditors.  To  the  extent 
Purcifull  may  have  paid  cash  on  the  claim,  he  will  be  protected. 

2d.  In  an  action  brought  before  the  maturity  of  the  debt  sued 
on,  the  clerk  of  the  court  in  which  it  is  pending  may  grant  an 
attachment  against  the  property  of  the  defendant  if  tiie  petition 
shows  the  existence  of  certain  grounds  enumerated  in  the  Code. 
(Sections  237  and  288  and  amendment  of  April  5,  1888.) 

This  jurisdictional  power  is  not  dependent  on  the  absence  of 
the  presiding  judge  of  the  county  court  or  any  circuit  judge,  but 
in  this  respect  is  unlimited.  Precisely  the  same  powor  is  con- 
ferred on  him  by  this  amendinent  as  is  conferred  on  him  in  sec- 
tion U)n  of  the  Code  in  actions  whf  re  the  debt  is  due.  It  is  im- 
possible to  detect  any  difference  in  the  import  of  the  language 
used  in  the  section  giving  him  power  to  make  the  orrJer  of 
attadnnent  where  the  debt  is  duo  and  that  given  him  in  casea 
where  the  debt  is  not  due. 

There  is  no  more  reason,  when  the  language  of  the  section  is 
considered,  for  tlie  conttmtion  that  in  actions  brought  pursuant 
to  sections  287-8  the  clerk  should  make  an  independent  order 
granting  the  attachment  than  that  he  should  do  so  when  the 
action  is  brought  uncL?r  section  19(i,  and  certainly,  if  the  lan- 
guage of  the  sections  does  not  require  it,  we  can  conceive  of  no 
reason  why  the  chrk  shall  make  an  order  to  himself  directing 
himself  to  do  that  which  the  statute  empowers  him  to  do  in 
plain  terms. 

Under  tlie  conditions  named  In  section  2;J8  the  clerk  *Mnay 
grant  an  attaclnn«-nt  against  the  property  uf  tlie  defendant.^' 

Tnder  section  1%,  under  certain  conditions,  ''an  order  of  at- 
tachment shall  he  made  by  the  clerk." 

In  both  classes  of  cases  the  writ  issued  by  the  cleik  is  the 
"or(hM"  of  attachment,''  and  is  so  desigrwitul  in  the  sections  of 
the  Code  a])plying  to  actions  for  dobt  due  and  not  due. 

Before  the  amendment  of  April,  1888,  the  clerk  was  wifhout 
the  power  to  make  the  order  of  attachment  until  i)ermiit(d  to  dc^ 
so  by  the  order  of  another  otfieer.  There  is  now  no  reason  con- 
ceivable why  he  may  not  makt?  such  order,  as  permission  from 
another  officer  is  no  longer  r(H|uired. 

Such  a  construction  would  be  purely  technical,  is  not  de- 
manded by  the  letter  or  spirit  of  the  law,  and  certainly  there  is 
no  intelligent  reason  for  requiring  the  clerk  to  direct  an  order  to 
himself. 

For  the  reasons  indicated  herein,  tlie  judgment  is  reversed, 
with  directions  to  distribnt^^  the  funds  in  the  hands  of  the  re- 
ceiver on  principles  consistent  *vitli  this  opinion. 


CITY  OF  LOUISVILLE  v.  NEVIN. 

(Filed  December  6,  1891.) 

Street  improvement— Erroneons  apportionment— Interest— Where  the  op- 
dinanoe  passed  by  the  council  of  Louisville  erroneously  npportions  the  bar- 
deo  of  pnyiog  for  street  improvement  between  the  taxpayers  owning  property- 
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froDtlnff  on  the  iniproveinenf,  so  that,  after  prntraoted  1itlf?ntion  between 
8Uoh  tazi)Ajerf<  nnd  the  oontraotor,  Ir  is  DPcef&Anry  for  the  council  to  enact  a 
second  ordinance  apportioninir  such  buiden,  «nd  l-y  iva^on  of  such  erroneoua 
apporCioniuent  the  contractor  is  allow»d  to  collect  interest  from  the  taxpay- 
ers on  the  Funis  due  by  them  only  from  the  date  of  the  fi«*cond  apportion- 
ment, then  the  contractor  can  not  hold  the  city  liable  for  interest  on  paid 
sums  between  the  dates  of  the  first  and  second  apportionments,  elnre  the 
city  charter  expressly  provides  that;  the  ciiy  shall  not  be  liable  to  the  con 
tractor,  even  if  it  fails  to  fake  the  stepb  rt quired  to  render  the  owners  of  the 
abutting  property  responsible. 

H.  S.  Barker  for  appellant. 

li'.ine  &  Hiirnett  for  iippellee. 

Ai^peul  from  rioiiisvillo  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judf^e  Pryor. 

In  the  matter  of  a  street  improvement  in  the  city  of  Louisville 
there  was  an  erroneous  apportionment  of  the  burden  of  payment 
as  between  the  tax  pvyers  ownina;  property  fronting  the  improve- 
ment, and  who,  by  tht  terms  of  the  city  charter,  were  liable  to 
the  contractor. 

Cooper,  one  of  the  lot  owners,  refuFed  to  pay  on  the  ground  that 
the  apporiioi.ment  \v»s  wronjjf,  and  in  a  litigation  between  liini- 
self  and  the  contractor,  Kevin,  this  court  held  that  he  was  im- 
properly charged,  and  that  a  part  of  the  sum  assessed  against 
him  should  be  paid  by  the  other  owners  of  lots  bordering  on  the 
improvement.  This  necessitated  another  apportionment  that  was 
Rubsequentlv  made  as  directed  bv  this  court.  (U  Kv.  Law  Rep., 
21)3. ) 

The  city  charter  provides  (hat  the  contractor  shall  have  inter- 
est from  the  time  the  apportionment  is  made.  It  then  becomes  a 
debt  due,  and  interest  runs. 

Cooper  was  ready  and  offered  to  pay  what  ho  justly  owr^d,  and, 
therefore,  was  only  charged  interest  from  the  last  apportionment, 
as  well  as  the  other  lot  owners,  whose  burden  had  been  in- 
creased. Nevin,  claiming  he  was  en.itled  to  interest  from  the 
first  apportionment,  recovered  of  the  city  of  Louisville  the  inter- 
est from  the  first  apportionment  until  the  last  was  made,  on  the 
ground  that  the  city,  thrtuigh  its  council,  had  commi  ted  the 
error  by  which  this  interest  was  lost  to  him,  and  the  city  is  now 
complaining,  and  we  think  rightfully.  By  an  express  p^o^  ision 
of  the  charter  of  the  city,  if  the  council  had  failcnl  to  take  the 
proper  steps  to  hold  the  lot  owner  liable,  the  city  is  not  to  be 
responsible,  and,  if  so,  we  perceive  no  reason  wiiy,  when  the  work 
is  complete,  a  failure  to  make  such  an  apportionment  as  the  law 
requires  would  make  the  city  liable  to  the  contractor  for  the  im- 
provement, or  ior  the  interest  upon  the  principal  sum  from  the 
date  of  the  erroneous  apportionment.  It  was.  in  fact,  no  appor- 
tionment,and  to  hold  the  city  liable  for  the  delay  in  making  the 
apportionment,  for  either  the  princpal  or  interest,  would  not  only 
involve  the  city  in  interminable  litigation,  but  establish  a  prece- 
dent by  which  the  city  could  in  all  cases  be  liable  fon  an  error 
committed  bj'  legislation  affecting  the  property  rights  of  the  citi- 
zen. 

Cases  may  be  found,  and  such  was  the  law  applicable  to  the 
city  of  Louisville,  prior  to  its  amended  charter,  making  the  city 
liable  to  the  contractor  for  the  improvement,  where,  by  reason  of 
the  action  of  its  council,  the  propertv  owner  avoided  responsi- 
bility. 

The  object  of  the  charter  provision  requiring  the  contractor  to 
look  alone  to  the  property  owner,  although  errors  of  city  legisla- 
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tioii  released  hiin,  was  to  prevent  such  heavy  burdens  upon  the 
city,  and  to  insure  that  vigilance  in  reference  to  such  contracts 
as  would  require  the  contractor  to  know  the  law  had  been  com- 
plied with  before  undertaking  tho  work.  Under  the  former  rule 
the  contractor  was  indeperdent  as  to  whether  his  contract  was 
or  not  binding  on  the  lot  owner,  for  if  not  the  city  became  liable, 
and  in  this  way  those  directly  l)enefited  by  the  improvement  paid 
no  more  and  sometimes  less  than  the  taxpayer  living  remote 
from  the  improvement.  No  such  error  can  make  the  city  liable, 
and  interest  runs  from  the  time  the  owners  of  lots  knew  the 
amount  for  which  they  are  liable. 

Reversed  and   remanded,  with    directions    to  dismiss    the  peti- 
tion. 


GRAHAM,  Ac.  v.  KING,  &c. 
(Filed  December  12,  1893.) 

1.  The  evidence  clearly  8bnw»  thnt  the  8on- in-law,  aottng  as  agent  of  his 
inobher  in  law,  led  her  to  believH  that  the  title  tn  the  real  esrare  bon^htwith 
her  money  had  been  secured  to.  her,  when  in  fact  he  had  the  title  to  the 
property  conveyed  to  his  own  wife  without  the  consent  of  the  mother  in  law; 
therefore,  the  chancellor  ought  to  have  adjudged  that  the  property  belonged 
to  the  mother  in  law. 

2.  The  wife  in  this  case,  in  lej^al  contemplation,  holds  title  for  her  mother, 
not  by  renson  of  a  rnsulfinz  trust  hut  hy  a  cotistructive  trust,  which  trust 
equity  will  invnke  "fc»r  th-  pnrpnse  of  circumventing  fraud."  *'ConRrrnc- 
tive  rVusrs  Inolml**  tho«*e  *  *  raised  by  thedootriues  of  equity  for  the  purpose 
of  working  out  jnsrire  in  the  m  at  efficient  tnauner,  where  there  is  no  in- 
tention of  the  parties  to  crerttn  such  a  relation,  and  in  most  oases  contrary 
to  the  intention  of  the  one  h««lrtin{r  the  lepral  title.  •  *  They  arise  when 
the  lepal  titlH  to  property  is  ohtained  by  a  person  in  violation,  express  or 
implied,  of  s  nne  duty  c^wnd  to  the  one  who  is  equitat»ly  entitled,  and  when 
the  pmp^rtv  thus  olitained  Is  held  In  hostility  to  his  beneficial  rights  of 
ownership." 

Kohn,  Baird  &  Speckert  for  appellants. 

Barnett,  Miller  &  Barnctt  and  Jas.  P.  Giegorv  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  nnpojlnnts.  Hobfrt  A.  and  M.  E.  Graham,  husband  and 
wife,  liv(  (I  in  M(il>ilp,  Ala.,  until  in  November,  1890.  They  had 
two  daugliters.  Birdie  H.  and  Ella  May,  the  former  of  whom,  in 
October  of  that  y«^ar,  married  her  co-appellee,  P^dward  F.  King, 
whose  former  home  was  in  Louisville,  Ky.,  but  who  was  then 
living  at  Mobile.  The  young  people  came  at  once  to  Louisville 
and  stopped  with  King's  mother.  In  some  ten  days,  in  puisu- 
niM'.e  of  an  agreemnt  to  that  effect,  Mrs.  Graham  followed  with 
her  younger  daughter  on  a  visit,  and  perhaps  to  board  with  her 
son-in-law  and  daughter.  They  rented  a  house,  which  the  mother 
furnished.  The  appellees  had  no  means,  but  Mrs.  Graham  brought 
with  her  some  $2,200  in  cash,  also  some  Mobile  &  Ohio  railroad 
bonds  of  the  value  of  $5,0(X),  and  Alabama  State  bonds  of  the 
value  of  j|f6,000.  This  was  her  whole  estate,  and  it  had  been  given 
her  by  her  father.  Her  husband  was  engaged  in  the  sewing  ma- 
chine trade  in  some  way,  was  at  home  but  little,  and  was  left 
in  Alabama.  He  appears  to  have  been  substantially  without  any 
estate. 
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Very  soon  after  coming  to  Louisville  Mrs.  Graham  was  induced 
to  invest  the  larger  portion  of  her  means  in  real  estate  in  that 
city,  where  the  prospects  were  good  of  mr\king  a  profit  hy  specu- 
lation in  that  market,  and  of  inoreasiiiR;  her  income  hy  tiie  rents 
if  the  property  w^e  not  sold  at  an  advance. 

After  looking:  at  several  pieces  of  property. Kinj^-'s  judj?ment  be- 
ing mainly  relied  on,  she  sf^Jected  and  bought  a  vacant  lot  on  the 
northeast  corner  of  Floyd  and  Ormshy  avenue,  at  the  price  of 
12,570.50,  and  it  was  decided  to  build  thereon  two  houses— a 
dwelling  house  and  a  storehouse.  King  transacted  all  the  busi- 
ness connected  with  the  purchase  of  the  lot  and  the  erection  of 
the  houses,  the  total  cost  being  nearly  $8.(KX).  The  title  of  the 
property  was  taken  to  the  appellee.  Birdie  H.  King,  and  this  was 
done,  as  now  contended  by  Mrs.  Graham,  without  her  consent 
and  in  fraud  of  her  rights:  that  not  until  she  began  to  assert  her 
right  to  collect  the  rents  from  tiie  storehouse  when  completed, 
and  the  refusal  of  the  appellees  to  concede  that  right  to  her,  was 
Bhe  apprised  of  the  naturn  of  the  transaction  by  which  more 
than  half  of  her  estate  hnd  beon  transferred  to  her  daughter  by 
the  fraud  of  her  son-in-law;  that  when  the  lot  was  bought  she 
was  informed  by  King  that  as  lier  husband  was  away,  and  his 
whereabouts  uncertain,  he  would  so  fix  the  title  to  it  that  she 
could  sell  and  convej"  it  to  any  purchaser  who  might  be  found, 
without  having  to  send  to  Alabama  for  her  husband;  that  such 
delay  might  lose  the  chance  of  a  desirable  sale,  etc. 

The  appellees  contend  that  Mrs.  Graham  made  a  gift  of  the 
property  to  her  daughter,  the  appellee,  and  built  the  improve- 
ments thereon  as  an  advancement  to  her;  that  she  was  apprised 
of  how  the  title  was  taken,  and  there  was  no  fraud  practiced  on 
her. 

The  chanceller  dismissed  the  petition  of  Mrs.  Graham  and  her 
husband,  seeking  to  have  the  property  adjudged  to  be  the  wife's, 
and  they  have  appealed. 

During  the  course  of  the  litigation  much  bitter  feeling  has  been 
exhil>ited  between  those  whose  relations  are  ordinarily  supposed 
to  be  so  close  as  to  preclude  tlie  possibility  of  severance  by  mere 
greed  of  money.  We  do  not  deem  it  necessary  to  review  the  tes- 
timony at  length.  Upon  a  careful  examination  of  it,  we  are  led 
to  the  Irresitible  conclusion  that  Mrs.  (rraham  has  been  deceived, 
imposed  on,  defrauded,  and  <!id  not  voluntarily  deprive  herself 
of  this  substantial  portion  of  her  estate.  Manifestly  she  was 
misled  as  to  the  nature  of  tlie  arrangement  by  which  the  title 
was  placed  in  her  daughter.  She  was  assured  that  it  was  her  own 
property,  and  that  she  could  seil  it  whenever  siic  pleased.  She 
Beemed  utterly  unable  to  consider  it  otherwise,  evpn  aft^r  the 
astounding  news  was  broken  to  her  that  her  son-in-law  declined 
to  let  her  have  the  rents,  and  when.  U})on  inquiry  and  consulta- 
tion with  her  attorneys,  she  learned  of  the  true  condition  of  the 
title. 

After  the  suit  was  brought,  and  against  her  lawyer's  advice, 
she  paid  the  builder,  to  whom  she  was  personally  bound,  the  sum 
of  $1.000 as  the  balance  due  on  the  improvements.  "He  was  poor," 
she  said,  and  had  built  her  houses.  She  "knew  they  were  hers.'' 

She  is  corroborated  in  the  essential  elements  of  lier  contention 
by  her  daughter.  Ella  May,  and  bj-  disinterested  witnesses.  The 
trust  under  which  Mrs.  King  holds  the  title  is  not  a  resulting 
trust,  now  inhibited  by  the  statute,  as  contended  by  counsel  for 
appellees,  but  a  constructive  trust  which  may  be  "Invoked,"  as 
Mr.  Pomerov  puts  it,  **for  the  purpose  of  circumventing  fraud," 
etc.  He  says:  ** Constructive  trusts  include  all  those  instances 
In  which  a  trust  is  raised  by  doctrines  of   equity  for   the  purpose 
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of  working  out  justice  in  the  most  efficient  manner,  wliere  there 
is  no  intention  of  the  parties  to  create  such  a  relation,  and  in 
most  cases  contrary  to  the  intention  of  the  one  Iioldine:  the  legal 
title.  *  *  *  They  arise  when  the  legal  title  to  .property  is  ob- 
tained by  a  person  in  violation,  express  or  impyed,  of  some  duty 
owed  to  the  one  who  is  equitably  entitled,  and  when  the  property 
thus  obtained  is  hdd  in  hostility  to  his  beneficial  rights  of  own- 
ership."    (Volume  2.  sections  1030-1044.) 

He  further  says:  *' Whenever  the  legal  title  to  property,  real  or 
personal,  has  been  obtained  through  actual  fraud,  misrepresenta- 
tions, concealments,  or  tlirough  undue  influence,  duress,  taking 
advantage  of  one's  weakness  or  necessities,  or  through  any  other 
similar  means,  or  under  any  other  similar  circumstances,  which 
render  it  unconscientious  for  tlie  holder  of  the  legal  tilte  to  retain 
and  enjoy  the  beneficial  interest,  equity  impresses  a  constructive 
trust  on  the  property  thus  acquired  in  favor  of  the  one  who  is 
truly  and  equltalby  entitled  to  the  same,  although  he  may  never, 
perhapM,  have  liad  any  legal  estate  therein."     (Section  1058.) 

Tbes^  grnat  and  fundamental  principles  are  not.  aflFeoted  by  any 
statute.  Tliey  are  as  eternal  as  truth  itself,  and  are  worth  re- 
membering, not  by  jurist  alone,  but  by  all  who  deal  with  their 
fellow.  m?in. 

Tlie  property  described  belongs  to  the  appellant,  M.  E.  Gra* 
ha.n,  and  the  judgment  dismissing  her  petition  is  reversed,  that 
it  may  be  so  adjudged. 


SCHULTEN  v.  BAVARIAN  BREWING   CO. 

(Filed  Decemoor4,  181)4.) 

1.  A  petition  to  reonver  damages  for  slnnder  or  llbpl  statf^s  ro  cau^e  of 
action  iinltips  it  f^ets  out  the  }ilh>{?e(l  slanderous  or  libelous  words. 

^.  Persons  enga^t'd  in  The  Piune  inide  have  a  rieht  to  cornbinH  and  cnnfed- 
ernU*  to  protect  Theinpelves  by  lawful  means  from  dishopest  dehicirs.  A 
combination  by  brewnrfs  to  projeet  rbemselves  against  delincinentdehtorP,  by 
means  <»f  a  refusal  of  all  to  sell  beer  t  •  any  one  jiisily  Indebted  to  any  mem- 
ber of  the  <.:rMnl)ir).ition  who  refused  to  pay  his  dehr,  was  not  unlawful. 

H,  Same— PJ«  adinps — A  pftiiion  to  rer<jver  damas-es  a]le>r«d  to  have  hfen 
Ciu*««'fl  by  a  criminal  coiisj)irafy  must  aJlr^pe  facts  .vhowinv  a  conibiuation  or 
c«^nfM(hratlon  on  the  part  of  rie^'udants  Tn  do  an  unlawful  act,  whereby  Rome 
civil  riffht  of  the  p'aintiflf  has  been  ii.fiinped  and  an  Injury  lo  his  j-erson, 
pi-opert.y  or  reputation  has  heen  susralrir^O, 

Thn  unlawful  aft.  set  out  by  the  plaintitT.  a  smIo^^u  keeper,  was  a  combina- 
tion by  defendants  \  br^-wers)  to  coerce  plaint ifl  into  payin^z  one  of  th«  de- 
fendants 1  be  sum  of  ^^184  50,  "then  falsely  aih-ped  to  be  owiu);  by  him  tfi 
said  defendant. "  by  refusing  to  sell  liim  bner  unh'S'^  Wibl  allejred  debt  wa^ 
paid.  Ilnld— The  pi'tiri'iu  oujriit  lo  have  specKic.illy  alle^etl  that  idaintiff 
was  not.  indebttd  to  said  defendant  in  said  sum.  arxi  a  mere  dt^nlal  by  In- 
ferenci'  of  such  Indebtt-dness  was  not  suHiclent  If  plalniilt  was  not  su  in- 
debreii  the  act  nf  defendants  was  unlawful;  if  he  WhS  so  indebted  they  all 
had  a  rivEht  to  refuse  to  deal  with  him  until  the  debt  wa.s  paid. 

Hallam  &  Myers  for  appellant. 

Win.  Goobol  for  appellee. 

Appeal  from  Kenton  Circuit   Court. 

Opinion  of  tlie  court  l)y  Chief  Justice  Quigley. 

Tlie  petition  of  plaintiff,  filed  in  the  Kenton  Circuit  Court, 
reads  as  follows:  The  plaintiff,  Clem   hfchulten,  says  that   at  the 


SCHULTEN  V.  BAVARIAN  BREWING  CO.  44% 

time  of  the  doing  of  the  wrongs  and  injuries  hereinafter  set  fortfa»^ 
and  for  many  years  thereafter,  the  defendan,  the  Bavarian  Brew- 
ing Company,  was  a  oorporation  duly  organized  under  the  general 
statute  laws  of  Kentuolcy,  and  the  defendant,  the  John  Hauck 
Brewing  Company,  was  a  corporation   duly  organized   under  the 

statute  laws  of  Ohio,  both  for  the  sole  purpose  of  brewing  and 
selling  malt  liquors,  and  were  members  of  a  certain  unlawful 
combination,  consisting  of  all  the  brewers  of  the  city  of  Cincin- 
nati, Ohio,  and  Covington  and  Newport,  Ky.,  and  the  vicinity; 
all  the  members  whereof  were  and  are  in  conspiracy  with  eaeh 
other,  and  other  persons  to  the  plaintiff  unknown,  to  prevent  tbe 
obtaining  of  any  malt  liquor  by  any  retail  dealer  therein  who 
might  be  in  debt  or  alleged  to  be  in  debt  to  any  member  of  said 
combination,  and  thereby  to  injure  and  destroy  his  business,  and 
unlawfully  compel  him  to  pay  such  debt  or  alleged  debt  without 
judicial  ascertainment  or  due  process  of  law;  and  plaintiff  says 
that  at  the  same  time  he  was  a  retail  vendor  nf  malt  liquors  in 
the  city  of  Covington,  Kentucky,  duly  licensed  as  such,  and  car- 
rying on  said  busin(iss  as  the  sole  means  of  suabsistence  for  him- 
self and  his  wife  and  five  children,  and  was  therein  wholly  de- 
pendent for  his  supplies  of  such  liquors  upon  the  defendants  and 
other  members  of  said  combination,  f»n(l  was  able,  ready  and  will- 
ing to  pay  for  such  supplies,  and  tendering  and  offering  to  pur- 
chase the  same  for  cash  of  the  defendants  nnd  other  menil>ers  of 
said  combination;  yet  on  the  27th  day  of  November,  1891,  thf>  de- 
fendants and  other  members  of  the  said  combination,  to  tlio  plain- 
tiff unknown,  intending  to  injure  thp  plaintiff  and  destroy  his  said 
busine-^s,  and  to  prevent  his  earning  a  subsistence  for  himself  or 
his  lamilj',  and  to  unlawfuUv  and  oppressively  coerce  him  into- 
paying  to  the  said  B'^varian  Brewing  Company'the  sum  of  $184. nO, 
then  falsely  allegcul  to  be  owing  by  him  to  it,  did  wronj^fully 
and  maliciously  comi^ine,  conspire  and  confederate  together  so  to 
do.and  thereinto  and  they  thnn  did  wrongfully,  falsely,  libelously 
and  maliciously  write,  utter  and  pul)]ish  to  eacn  otheV,  and  to  all 
the  members  of  said  combination,  and  others  to  plantiff  unknown^ 
that  plaintiff  was  indebted  as  aforesaid,  and  so  to  prevent  and 
thf>y  did  therel\v  prevent  tlie  i)hiintitf  from  obtaining  any  sup- 
plies of  malt  liquors,  and  from  carrying  on  his  said  business,  and 
by  means  of  the  promises,  the  plaintiff's  said  business  then  was. 
and  remains  injured  and  w  lolly  destroyed,  to  l)is  damage  in  tjio 
sum  of  $10,000,  wherefor  tie  prays  judgment  for  $1U,0(X)  damages 
and  for  costs  and  all  proper  relief/' 

A  general  demurrer  having  been  sustained  to  the  petition,  and 
plaintiff  declining  to  plead  further,  his  petition  was  dismissed^ 
and  from  th?,  judgment  so  doing  he  prosecutes  this   appeal. 

Admitting  on  demurrer  tlie  allegations  of  the  peiition  to  be^ 
true,  do  they  constitute  a  cause  of  action  against  the  defend- 
ants? The  petition  is  threefold  in  its  nature,  in  that  by  intend- 
ment at  least  there  are  three  causes  "f  action  stated — slander, 
libe!  and  criminal  conspiracy.  The  slanderous,  lil)elous  words 
of  the  alleged  false  statement  are  not  set  out,  and.  therefore,  the 
petition  states  no  cause  of  action  for  slander  or  libel.  To  have 
constituted  a  ciiminal  conspiracy  on  the  part  of  the  def  ndants, 
it  is  necessary  that  the  petition  should  have  stated  facts  showinpr 
a  combination  or  confederation  on  their  part  to  do  an  unlawful 
act,  by  reason  of  which  a  civil  right  of  the  plaintiff  was  in- 
fringed, and  an  injury  to  his  person,  property,  reputation  or  busi- 
ness sustained.  (Carew  v.  Rutherford,  106  Mass.,  1;  Bohn  Mfg. 
Co.  v.  Hollis,  Ac,  54  Minn.,  223;  Cooley  on  Torts,  pages  278,  279^ 
280.) 
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The  alleged  unlawful  act  of  defendantB  is  that  they  and  others, 
to  the  plaintifiF  unknown,  combined  together  to  coerce  plaintiff 
into  paying  to  defendant,  the  Bavarian  Brewing  Company,  the 
sum  of  one  hundred  and  eighty-four  dollars  and  fifty  cents,  then 
falsely  alleged  to  be  owing  by  him  to  it.  This  allegation  by  in- 
ference denies  that  plaintiff  owed  defendant  said  sum,  and  as- 
sumes, therefore,  that  defendants  were  trying  to  cheat  or  defraud 
him  out  of  it  by  refusiing  to  sell  him  beer.  It  is  pleading  a  mere 
conclusion  of  the  plaintiff  and  not  a  fact.  The  petition  should 
have  averred  specifically  that  .the  plaintiff  was  not  indebted  to 
the  defendant  in  said  sum.  If  he  was  not  indebted  to  the  defen- 
dant, the  Bavarian  Brewing  Company,  then  the  defendants  were 
guilty  of  an  unlawful  act  in  trying  to  make  him  pay  something 
he  did  not  owe  by  refusing  to  sell  him  beer.  But  if  he  was  so 
indebted  acd  refused  to  pay  or  whether  he  paid  or  not,  the  de- 
fendants had  the  right  at  any  time,  not  being  public  agents  and 
owing  no  common  duty  to  the  public,  to  sever  the  relationship 
of  creditor  and  debtor,  and  to  refuse  to  deal  with  him  further. 

It  in  not  unlawful  for  several  persons  in  trade  to  confederate 
together  to  pro  ect  themselves  by  lawful  acts  from  dishonest 
debtors.  The  petition  as  a  whole  fails  to  state  any  cause  of  ac- 
tion showing  an  infringement  or  privation  of  any  right  of  plaint- 
iff   by  defendants. 

The  judgment  of  the  lower  court  is  affirmed. 


SUPERIOR  COURT  ABSTRACTS. 


CINCINNATI.  &c.,  R.  R.  Co.  v.  HOGAN. 

Filed  Deceniljer  12.  1894.    Appeal  from  Grant  Circuit  Court.    Opinion  of  the 
court  by  Judt^e  Barbour,  nfflriulng. 

1.  Carriers— Measure  of  damages  for  injury  to  trotting  horses  in  transit- 
Evidence— In  an  action  against  a  railroad  company  to  recover  damages  for 
injuries  to  trotting  horses  while  being  transported  hy  it  under  a  contraot 
with  plaiutifi,  testimony  as  to  the  value  of  the  horses  at  the  time  of  the 
trial  was  competent,  not  only  as  a  test  of  ttie  worth  of  the  witnesses'  opin- 
ion as  to  the  value  nt  the  time  of  the  injury,  but  as  bearing  upon  the  ques- 
tion of  the  extent  and  the  permanency  of  the  injuries.  That  horses  of  the 
kind  of  those  injured  had  depn elated  in  value  in  the  market  since  the  in- 
jury ecu  hi  be  and  was  clearly  shown  by  the  evidence,  and  no  intelligent 
Jury  couM  have  estimated  this  difTereuce  as  a  part  of  the  damage,  especially 
when  instructed  not  to  do  so. 

2.  Same— One  who  raised  and  trained  horses  for  racing,  and  who  had 
trained  one  of  the  injured  horses  for  the  purpose  of  racing,  was  competent  to 
express  an  opinion  as  to  the  time  in  which  he  could  have  trotted  a  mile  at 
the  time  of  his  shipment 

8.  Same— The  defendant  was  not  prejudiced  hy  the  action  of  the  court  In 
permitting  plaintiff  to  give  his  opinion  a<«  to  the  market  value  of  the  horse  at 
the  time  of  trial  in  view  not  only  of  the  Injuries  complained  of  in  this  action, 
but  in  view  of  a  prior  Injury  and  of  the  vicious  habits  of  the  horse,  as  an 
intelligent  jury  could  not  have  held  thi«  rompiiny  liable  for  the  depreciation 
in  value  on  account  of  the  prior  injury  and  the  vicious  habits  of  the  horse. 

4.  Same— The  court  did  not  err  in  instructing  the  jury  that  in  estimatinfl 
the  damage  they  should  not  consider  the  evidence  as  to  fluotuation  or  change 
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in  Qiarket  values  slpoe  the  date  of  the  iDjury.  as  when  the  whole  lostruc- 

tioDf  of  which  this  forms  a  part,  is  read,  it  can  not  be  understood  as  ineaD- 

log  anything  else  than  that  the  jury  can  not  hold  the  company  responsible^ 

for  the  general  depreciation  in  values. 

G.  B.  Simrall  and  A.  G.  De  Jarnette  for  appellant;  Diokerson  &  Willis 
for  appellee. 

OHIO  VALLEY  RY.  CO.  v.  McKINLEY. 

Filed  Decernhpr  19,  1894.     Appeal  from   Crittenden   Circuit  Court.     Opinion, 
of  the  court  by  Judge  Barbour,  Hfflrniing. 

1.  Peremptory  Instruoticn— As  a  motion  by  defendant t  for  a  peremptory 
instruction  was  not  made  until  both  i  laintiff's  and  defendant's  evidence 
had  been  heard,  plaintiff  is  entitli-d  to  the  benefit  of  facts  developed  by  de- 
fendant's evidencH  for  the  purjjose  of  sustainiug  the  ruliDg  of  the  court  re- 
fusing a  peremptory  instruction. 

2.  Master  and  servant-In  connection  with  the  assumption  by  the  servant 
of  tlie  ordinary  risks  incident  to  his  em])loyment,  it  is  the  duty  of  the  em- 
ployer to  furnish  the  employe  with  proper  and  reasonably  safe  tools  with 
which  to  perform  the  labor  he  is  employed  to  do,  and  the  employe  is  not  re- 
quired to  exercise  care  and  diligence  to  'see  that  the  tools  furnished  are 
proper  and  rea«5onai)ly  safe  for  use,  but  has  the  right  to  rely  on  the  superior 
judgment  of  his  employer,  and  to  presume  that  he  will  furnish  proper  tools. 

3.  Same— It  was  the  duly  of  defendant  to  furnish  its  employes  in  a  stone^ 
quarry  with  wooden  instend  of  iron  rods  \\ith  which  to  load  dynamite,  and 
in   its  failure  in   thisresjecb  it  was  nej^Jigent,  but  ibis  does   not   render  it 
liable  to  an  employe  for.  injuries  rt^ultiiig  from   the  use  of  an  iron  rod,  if, 
with  a  knowledge  of  the  danger,  he  continued  to  use  the  iron. 

4.  Same— Question  for  jury— The  rourt  can  nob  assume  as  matter  of  layv 
that  H  person  who  knows  that  dynamite  will  not  ordinarily  explo(!e  when 
exposed  to  fire  in  the  (»pen  air,  and  that  it  can  be  exploded  Jiy  the  use  of  a 
fuse  and  cap,  must  know  that  a  concussion  or  a  blow  with  an  iron  rod  will 
aim)  produce  an  explosi«»n,  but  the  qutstion  is  ore  of  fant  for  a  jury.  And 
whether  from  the  assumed  knowlodpe  the  otl.tr  should  follow  depends 
larg»:ly  upon  the  per.^on.  and  of  this  the  jury,  who  see  and  hear  this  person 
testify,  ar»  the  proper  judges. 

Blue  &  Blue  u"d  P.  H.  Darby  for  appellant;  Waddill  &  Nunn,  Cruce  & 
Nunn  and  K.  C.  Flauary  for  appellee. 

JAMES  v.  COMMONWEALTH. 

Filed  December  13,  1R94.     Appeal  from  Lincoln   Circuit  Court.     Opinion   of 

the  court  by  Judge  Barbour,  reversing. 

License  to  firm  to  sell  liquor— Withdrawal  of  one  partner— Where  a  license 

to  sell   liquor  is  issued  to  a  firm,  the  withdrawal  of  one  member  of  the  firm, 

does  not  deprive  the  other  of  the  right  to  sell  nnder  the  license. 
W.  G.  Welch  for  appellant:  W.  J.  Uendrlck  for  aj  pel  lee. 

MONTGOMERY,  &o.  v.  CITIZENS  NATIONAL  BANK. 

Filed  December  12,  18«4.     Appeal  from  Warren   Circuit  Court.    Opinion   of 

the  court  by  Judge  Barbour,  affirming. 

The  holder  of  negotiable  paper  is  not  chargeable  with  notice  of  fraud  on 
the  part  of  the  payee  in  its  procurement,  although  he  may  have  been  negli- 
gent or  even  grossly  negligent  in  takinji  the  note  or  bill,  and  may  have 
omitted  to  make  inquiries  that  common  prudence  dictated. 

In  this  action  upon  a  negotiable  note  discounted  by  the  plaintiff,  a  char- 
tered hank,  the  evidtnce  utterly  fails  to  sustain  ihe  allegation  of  the  answer 
that  plaintiff  had  notice  at  the  time  it  took  the  note  that  it  was  obtained  by 
fraud  of  the  payee. 

W.  W.  Holt  and  James  A.  Violett  for  appellants;  W.  E.  Settle  and  Edward 
W.  Bines  for  appellee. 
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COMMONWEALTH,  FOR  USE,  &o.  v.  WOOD,  &o. 

Filed  December  19,  1894.    Appeal  from  GbristiaD  Girouit  Court.    OpinioD  of 
the  oourt  by  Judge  Barbour,  reverslofi. 

1.  Rigbt  of  action  on  oommissioner's  bond— An  action  does  not  lie  against 

^  commifisioner  and  bis  sureties  to  recover  money  of  him  which  he  holds  in 

blahands  under  the  order  of  court,  unless  the  oour6'has  directed  him  to  pay  it 

xiTcr  to  the  plaintiff     A  general  order  made  upon  his  resignation  from  office 

requiring  him  to  settle  with  the  court  gives  to  no  particular  individual  the 

right  to  sue  for  what  he  may  imagine  is  due  him :  nor  does  the  allegation 
that  the  commissioner  Is  insolvent,  and  that  after  plaintiff  has  received  his 

Sro  rata  of  the  amount  paid  into  court  by  the  commissioner,  there  is  still 
fie  him  the  amount  sued  for,  dispense  with  the  neressity  of  an  order  of 
"fsourt  directing  the  payment  to  plaintiff  of  the  amount  sought  to  be  recov- 
ered. 

3.  Dismissal  without  prejudice— While  a  demurrer  to  the  petition   was 
properly  sustained,  there  should  have  been  a  dismissal  without  prejudice, 
•«iid  not  an  absolut<e  dismissal 

J.  W.  McPherson  and  £.  W.  Hines  for  appellants;  James  Breathitt  for  ap- 
•liellees. 

LANNIS,  ADM'R  ▼.  LOUISVILLE,  &c.  RY.  CO. 

lilted  December  Ifi,  1894.    Appeal  from  Mercer  Circuit  Court.    Opinion  of 
the  court  by  Judge  Barbour,  reversing. 

1.  Negligence— Evidence  as  to  habit  or  custom— In  nn  action  against  a 
railroad  company  to  recover  damages  for  personal  injuries,  in  which  the 
megligence  complained  of  consisted  in  running  a  train  at  night  with  the  en- 
l^lne  reveised  and  without  any  light  on  the  tender,  the  defendant's  wit- 
^nesseR,  in  testifying  that  the  light  was  upon  the  tender  on  the  occasion  in 
^ue-3tlon,  having  stated  that  they  knew  that  fact  from  their  universal  habit 
of  putting  the  light  there  each  night,  it  was  competent  for  the  plaintiff,  for 
the  purpose  of  contradicting  these  witnesses,  to  show  that  defendant's  em- 
ployes were  in  the  habit  of  runoing  the  train  at  this  point  with  the  engine 

reversed  and  without  any  light  on  the  tender.  Besides,  this  testimony  as 
to  the  habit  or  custom  of  the  employes  became  relevaut  when  a  conllict  in 
the  testimony  arose  as  to  whether  there  was  a  light  on  the  tender  on  the 
<K;oasion  in  question. 

2.  Same— There  being  a  conflict  in  the  testimony  as  to  the  speed  of  the 
^ratn  on  the  occasion  in  question,  evideuce  us  to  the  usual  manner  In  which 
that  particular  train  was  run  was  competent. 

3.  Contributory  nef^ligence—In  all  actions  to  recover  damages  resulting 
from  negligence,  contributory  negligence  may  be  relied  on  as  a  defense,  ex- 
oept  in  oases  under  the  General  Statutes,  for  loss  of  life  by  willful  neglect, 
and  in  oases  where  one  sees  the  peril  another  lias  placed  himself  in  and  fails 
to  use  proper  care  to  prevent  injuring  him. 

Bell  &  Bell  and  Gaither  &  Vauarsdell  for  appellant;  Charles  A.  Hardin, 
Sr.,  for  appellee. 

THE  ROMAN  CATHOLIC  GERMAN  CHURCH  v.  WEIGHAUS  &  BROS. 

Viled  December  19,  1894.     Appeal  from  Kenton   Circuit  Court.    Opinion  of 

Che  court  by  Judge  Barbour,  reversing. 

1.  A  church  bad  no  power  to  engage  in  the  construction  of  streets  or  the 
making  of  brick,  and,  therefore,  a  contract  made  by  its  trustees  with  the 
trustees  of  the  town  to  grade  a  street  for  nothing,  in  consideration  of  the 
right  of  the  church  to  use  for  the  purpose  of  making  brick  the  earth  ex- 
cavated from  the  street,  was  a  nullity  and  bound  the  church  for  nothing. 
Whether  i'  the  church,  on  account  of  the  acts  of  the  trustees,  has  received  an 
actual  benefit,  it  should  be  made  to  account  correspondingly  to  the  extent  of 
the  cust  of  the  improvement  is  a  question  not  presented,  and,  therefore,  not 
•deoided. 

a.  Street  improvement— A  town  ordinance  ordering  the  street  to  be  graded 
«t  the  cost  of  the  church,  which  was  only  one  of  a  number  of  owners  of 
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pfoperty  frontlDg  on  the  ImprovemeDt,  was  void,  the  town  charter  providing 
that  BQoh  improvemeDts  are  "to  be  made  at  the  expense  of  the  lots  or  parts 
of  lote  fronting  thereon.*'  Nor  was  the  ordinance  made  valid  hy  the  further 
provision  therein  thect  the  work  was  to  be  done  in  aooordanoe  with  the  pro- 
TtslonB  of  the  charter  of  the  town,  as  the  specification  that  the  church  shall 
pay  the  cost  excludes  all  others. 

8.  Same—An  ordinance  adopted  after  the  work  was  completed  ordering 
the  work  to  be  done  which  had  already  been  done,  and  apportioning  the 
costs,  etc.,  was  an  absolute  nullity. 

4.  Same— The  church  hns  no  claim  against  the  town  for  alleged  damage 
growing  out  of  the  gradn. 

William  Goebel  for  appellant;  W  A.  Byrne  and  Orlando  P.  Schmidt  for 
appelles. 

WORKMAN  V.  COMMONWEALTH. 

Filed  Decen^>er   IP,  1894.    Appeal  from   Oraves  Ciroulc  C^iurt.     Opinion   of 
the  court  by  Judge  Barbour,  afl9rming. 

1.  Bail  bond— After  the  term  at  which  the  defendant  has  been  indicted, 
when  the  bail  has  been  fixed,  the  ball  may  be  taken  l>y  the  clerk  of  the  court 
in  which  the  defendant  hns  been  held  to  appear.  And  the  regular  deputy  of 
the  clerk  has  th(»  vame  pownr  In  this  regard  that  his  principal  has. 

2.  The  failure  of  the  clt*rk  to  attest  tiie  bond  at  the  time  it  was  taken  will 

not  relieve  the  obliRois,  ei^pecially  when   they  admit  that  they  did   in  faot 
execute  the  bond  before  the  deputy  clerk. 
Bobbins  &  Thomas  for  appellant;  W.  J.  Hendrick  for  appellee. 

CASON  V.  GRANT  COUNTY  DEPOSIT  BANK. 

Filed  December  19,  1891.    Appeal  from   Grant  Circuit   Court-     Opinion   of 

the  court  by  Judge  Yost,  reversing. 

Res  adjudloata— In  this  action  upon  a  promissory  note  ^hioh  bad  been 
placed  upon  the  footing  of  a  foreif^n  bill  of  exchange,  in  which  the  defense 
was  that  the  paper  had,  without  defendant's  knowledge  or  consent,  been 
materially  altei-ed  after  its  delivery  l)y  hiui  to  the  payee,  this  court  liaving 
held  upon  a  former  appeal  that  the  defenf:e  was  good  and  that  it  was  not 
material  whether  the  plaintiff  had  notice  of  the  alteration  at  the  time  it  dis- 
counted the  paper,  the  opinion  then  delivered  became  the  law  of  the  case, 

and  the  lower  court  erred  in  overruling  a  demurrer  to  a  reply  filed  by  plain- 
tiff upon  the  return  of  the  case  tendering  the  issue  that  plaintiff,  at  the  time 
of  its  Durchase.  had  no  notice  of  the  altemtion. 
W.  W.  Dickerson  for  appellant;  George  C.  Drane  fcr  appellee. 

WEBB  V.  KEED,  &c. 

Filed  December  19,  1894.     Appeal  from  Henderson  Circuit  Court.    Opinion 

of  the  court  by  Judge  Yost,  aflirming. 

A  purchaser  of  property  subject  to  a  mortgage  debt  does  not,  without 
words  expressly  iiuportlng  a  promise  by  the  vendee  to  pay  off  the  lien,  sub- 
ject him  to  any  personal  liability  to  do  so.  But  where,  ns  a  part  of  the  con- 
sideration for  the  property,  the  vendee  assumes  to  pay  the  mortgage  debt  he 
becomes  personally  bound  therefor. 

B.  H.  Cunningham  for  appellant;  Yeaman  &  Lockett  for  appellees. 

GUENTHKR  &  BRO.  v.  SANDERS. 

Filed  December  19,  1894.    Appeal  from   Jefferson   Circuit   Court,  Law  and 

Equity  division. 

1.  Verbal  promise  to  pay  for  goods  sold  to  another— -Where  goods  are  sold 

and  delivered  to  one  person  upon  the  faith  of  another's  promise  to  pay  for 
them,  such  a  promise  is  not  a  collateral  but  an  original  undertaking  and 
isenforcible,  though  not  in  writing. 
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2.  Same— Where  the  same  persoD  was  a  member  of  two  differeot  firms 
dolDg  business  in  a  towD  and  a  father  said  to  him  In  the  store  of  one  of  the 
firms  of  whioh  he  was  a  member  that  he  would  pay  for  suob  goods  as  were 
furnished  his  son  hj  his  firm,  even  conceding  that  this  promise  was  en- 
forcible  as  to  debts  contracted  by  the  son  with  the  firm  in  whose  store  the 
promise  was  made,  it  was  certainly  not  elaRtic  enough  to  cover  an  aooount 
for  goods  pold   by  the  other  firm  doing  a  different  business  at  another  place. 

O'Neal,  Phelps,  Pryor  &  Seligman  fur  appellants;  Dodu  &  Dodd  fur  ap- 
pellee. 

DONALDSON.  &c.  v.  BYHD  &  CO..  &c. 

Filed  December  19.  1804.     Appeal  from  Bath  Circuit  Court.     Opinion  of  the 
court  by  Judge  Yost,  affirming. 

1.  Where  a  vendee  obtains  possession  of  personal  property,  even  through 
fraud,  the  title  vvsts  in  liim  until  the  vendor  lias  done  some  aoi  to  disaffirm 
the  contract;  and  if,  before  the  disaffirmance,  the  fraudulent  vendee  has 
transferred  the  property  to  an  iinioceut  purchaser  withot  notice  of  the  fraud, 
his  title  is  good  as  against  the  vendor. 

2.  In  this  action  to  recover  goods  fraudulently  obtained  from  plaintiffs  by 
one  of  the  defendants  and  alleged  to  have  been  fraudulently  transferred  by 
him  to  his  oodefendant,  the  evidence  was  sufficient  to  authorize  the  finding 
of  the  chancellor  that  the  transfer  was  fraudulent,  which  was  the  only  issue 
in  the  case. 

3.  The  chancellor  did  not  abuse  his  discretion  in  refusing  to  transfer  the 
case  to  the  ordinary  docket  and  grant  defendants  a  trial  by  jury.  This  is 
always  addressed  to  the  discretion  of  the  chancellor,  and  the  apijellate  court 
can  not  control  his  action  in  that  regard  unless  there  has  been  a  palpable 
abuse  of  that  discreti«in. 

Smoot  &  Gudgell  and  Thomas  H.  Hines  for  appellants;  K.  Gudgell  &  Son 
and  C.  W.  Goodpaster  for  appellees. 

REYNOLDS  v.  POWERS. 

Filed  December   19,  189-4.     Appeal   from   Jefferson    Circuit   Court,  Law  and 

Equity  division.     Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  In  this  action  upon  a  judgment  rendered  in  another  State  in  which  the 
defendant  denit^d  having  had  any  transaction  of  any  cliuracter  with  the 
plaintiff,  and  further  denied  tliut  he  had  l>etMi  served  with  process  in  the 
suit  in  which  judgment  was  rendered,  it  was  competent  for  plaintiff  to  show 
that  defendant  contracted  the  debt  upon  whi^h  the  judgment  sued  on  was 
rendered,  as  this  tended  to  show  that  he  was  the  person  sued  and  served  with 
process  in  the  action  in  which  that  judgment  was  rendei-ed. 

2  Same— It  was  proper  to  tfive  an  itsstruction  submitting  to  the  jury  the 
identity  of  the  defendant  with  the  party  sued  and  the  party  served  with 
process  in  the  action  in  which  the  judgment  was  rendered. 

3.  Same— Limitation— In  the  statute  providing  that  when  by  the  law  of 
any  other  Stnte  or  country  an  action  upon  a  judgment  or  decree  rendered  in 
such  a  State  or  country  can  not  be  "maintained"  there  by  reason  of  the 
lapse  of  time,  an  action  upon  the  same  can  not  be  "maintained"  in  tbisState, 
the  word  "maintained"  is  synonymous  with  instituted  or  oommenced.  and 
it  is  immaterial  whether  the  action  is  tried  within  the  period  of  limitation 
prescribed,  provided  it  is  commenced  within  that  period. 

C.  B.  Seymour  and  Barnett,  Miller  &  Barnett  for  appellant;  MatO'Doherty 
tor  appellee. 
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PARKER  V.  COMMONWEALTH. 

(Filed  December  1,  1894.) 

1.  Criminal  law— Evidence— On  a  trial  for  murder  the  statement  of  the 
father  of  the  deceaFed  that  his  son  was  not  in  the  habit  of  carrying  pistols 
was  incompetent  and,  under  the  circumstances  of  this  cjkse,  prejudicial  to 
accused.  TVstimony  of  two  witnesses  that  they  never  saw  deceased  have  a 
pistol  was  also  incompetent. 

3.  Same— There  was  no  eye  witness  to  the  homicide  except  the  acv^used, 
who  stated  that  the  deceased,  a  constable,  was  approaching  him  with  a  drawn 
pistol  when  he  took  his  life.  The  evidence  of  the  wife  of  deceased  that  he 
(deceased)  "didn't  carry  this  pistol  (exhibiting  it  to  the  jury)  during  the 
week  he  was  looking  for  accused,"  to  serve  a  warrant  upon  him,  was  incom- 
petent and  misleading  because  evidence  that  deceased  did  not  have,  at  the 
time  of  the  homicide,  the  pistol  exhiibted  to  the  jury  proved  no  fact  relevant 
to  the  case. 

Owens  &  Finnell  for  api^ellant. 

W.  J.  Hendrick  and  C.  J.  Bronston  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  was  convicted  of  the  crime  of  murder  and  senteuoed; 
to  death. 

Besides  himself  and  the  deceased  no  person  was  present  when^ 
the  homicide  with  w'hicli  he  is  charged  took  place,  and  the  Com^ 
monweaUh  seemed  to  rely  for  proof  of  his  guilt  principally  upon 
confession  made  to  the  officer  who  arrested  liim,  which  does  not 
diffei  materially  from  his  own  account  of  the  occurrence  as  a  wit-- 
ness  upon  the  trial. 

It  appears  that  in  1876  he  removed  from  Scott  county,  Ken- 
tucky, where  he  was  born  and  raised,  to  the  State  of  Kansas, 
and  in  June,  1888,  returned  to  visit  the  family  of  his  father  and 
brothers  and  sisters.  On  Sunday  night  next  before  Monday,  when 
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tlie  killing  was  done,  he  heard  from  relatives  who  had  attended 
chuic'h  that  deceased,  S.  T.  Connellee,  Jr.,  who  was  a  constable, 
had  some  sort  of  legal  process  against  him,  which  he  seemed  to 
suppose  was  a  warrant  of  arrest;  and  the  next  day  before  noon 
he  had  an  interview  with  his  brother-in-law.  Pen,  during  which 
he  asked  whe4:her  Cornellee  was  a  man  who  would  likely  shoot 
him  if  he  ran  in  order  to  avoid  arrest,  and  was  told  he  had  better 
not  attempt  it;  but  Pen,  at  the  same  time,  suggested  it  w^as  not 
a  warrant  of  arrest  Connellee  had.  but  simply  a  summons  in  a 
civil  action  brought  by  a  cetain  firm  against  him  for  debt, 
whereupon  he  replied  if  that  was  all  he  did  not  care  about  the 
l)rocess,  as  he  was  able  and  would,  upon  his  return  to  Kentuckv 
in  August,  settle  the  debt. 

His  version  of  the  homicide,  as  stated  on  the  witness  stand,  is 
that  after  parting  from  liis  sister,  who  left  their  fat  tier's  house 
for  her  own  home,  he  took  an  old  shotgun,  sui)pos»'d,  from  the 
caps  being  in  place,  to  b«'  loaded,  for  the  purjmse  of  killing  a 
squirrel  on  his  way  for  liis  father,  who  was  an  invalid,  and 
started  to  the  house  of  Pen,  his  brotlier-in-law,  in  order  to  ^et 
him  to  carry  accused  to  (Georgetown  next  day  on  his  route  home 
in  Kansas;  tliat  whei;  he  got  beyond  tlie  barn — about  \7A)  yards 
from  his  fatlier's  liouse — he  heard  a  num  say  to  him  to  hault,  at 
the  sHUif  time  walking  rapidly  down  a  hill  toward  liim,  and  also 
askhig  if  his  name  Avas  Parker.  To  that  question  accused 
answered  yes,  and  then  asked  liis  name;  but  instead  of  answer- 
ing Connellee  ordered  him  to  lay  down  his  gun.  Accused  then 
commenced  backing  toward  his  father's  house,  when  lie  was 
again  ordered  to  lay  down  his  gun;  and  just  as  Connellee  got  to 
a  drain  at  foot  of  a  bill,  where  liis  body  was  subsequently  found, 
he  the  third  time  order^ul  the  gun  laid  down,  and  being  asked 
by  what  authority  he  ord(»red  it  down,  he  placed  liis  hand  behind 
him,  drew  his  pistol,  and  bringing  it  on  line  with  accused  said: 
*' Tills  is  my  authority."  Accused  having  his  gun  grasped  by 
the  barrel,  and.  as  he  swore,  believing  Connellee  was  going  to 
shoot,  raised  it  quickly  and  just  as  he  pulled  the  trigger,  but  too 
Inte,  deceased  said  his  name  was  Connellee.  As  the  gun  was 
tired  Cotmeller  fell,  and  accused,  seeing  he  was  dead,  took  the 
pistol,  went  to  his  father's  housc^  and  told  those  present  he  had 
killed  a  man  at  the  place  described,  h(»  supposed  was  Connellee, 
and  in  a  few  minutes  left  and  went  to  house  of  his  brother-in- 
law,  where  he  made  the  same  statement.  He  did  not  at  either 
])lare  relate  the  circumstances  under  which  the  killing  occurred, 
lint  after  rcMnniiiing  a  short  time  left  the  latter  i)lace  and  was 
not  arrested  until  ISiM),  being  then  found  in  ('hicago,  and  brought 
to  Scott  county  for  trial. 

The  principal  ground  for  reversal  is  incompetent  testimony, 
wliicii.  at  instance  of  the  ('ommonwealth,  and  over  objection  of 
defendant,  the  lower  court  permitted  to  go  to  the  jury. 

Th(»  particular  testimony  comjilained  of  is  that  of  Mrs.  Con- 
nellee, widow  of  the  man  kilhul,  who  stated  her  husband  had, 
while  1  untin^  for  accused,  a  pistol  at  home,  a  small  pistol,  and, 
in  her  words.  **he  didn't  carry  this  pistol  (exhibiting  it  to  the 
jury)  during  the  week  he  was  looking  for  Parker;"  also  that  of  S. 
T.  Connellee,  Sr.,  his  father,  who  stated  his  son  was  not  in  the 
habit  of  carrying  pistols. 

Besides  the  testimony  of  these  two  witnesses,  which  was  given 
in  chief,  two  others  were  permitted  to  state  in  rebuttal  that  they 
never  saw  deceased  have  a  pistol. 

H  dc»ceased  did  have  a  pistol  at  the  time  and  place  he  was 
killed,  the  testimony  of  accused  is  consistent  and  reasonable. 
Bi'sides,    there    are    circumstances    tending    to    corroborate    it. 
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Although  deceased  had  the  summons  in  bis  hands  a  week,  there 
appears  no  satisfactory  reason  why  he  did  not  or  could  not 
sooner  execute  it,  for  there  is  no  evidence  accused  attempted  to 
•conceal  himself  or  otherwise  prevent  service.  Indeed  he  did  not 
know,  nor,  so  far  as  the  evidence  shows,  have  any  reason  to  be- 
lieve, deceased  had  the  summons  until  his  relatives  returned 
from  church  and  informed  him  Sunday  night.  It  appears  that 
deceased  was  twice,  during  Friday  or  Saturday  prior  to  the 
homicide,  at  the  home  of  the  father  of  accused,  and  actually 
took  dinner  there,  yet  made  no  inquiry  about  him  or  effort  to 
serve  the  summons*;  and  on  Monday,  instead  of  going  direct  to 
the  place  where  it  appears  to  have  been  well  known  accused  was 
and  could  be  found,  he  secreted  his  iiorso  in  the  woods  a  mile 
away,  where  the  animal  remained  for  two  or  three  days  before 
found,  and  was  thence  approaching  the  rear  part  of  the  premises 
when  lie  encountered  accused  on  his  way  to  the  house  of  Pen. 
The  conduct  of  deceased  in  keeping  the  summons  in  his  posses- 
sion a  week  without  making  proper  etTort  to  serve  it,  though 
apparently  anxious  to  do  so,  and  in  making  public  tiie  fact  he 
had  tlie  summons  while  acting  as  if  hunting  a  fleeing  felon, 
show  a  lack  of  address,  experience  and  knowledge  of  the  duties 
of  the  office,  not  inconsistent  with  bis  peremptory  order  to 
accused  to  halt  and  lay  down  his  gun,  when  all  required  was  for 
him  to  (piietly  deliver  or  offer  to  deliver  the  summons. 

But  if  deceased  did  not  draw  oi  have  a  pistol  when  shot  the 
testimony  of  accused  was  false,  and  the  killing  inexcusable. 
Therefore,  if  the  evidence  in  (luestion  be  incompetent,  he  was 
substantially  prejudicc^d  thereby. 

As  the  record  .stands,  the  testimony  of  Mrs.  C'onnellee  was  in- 
competent and  misleading,  because  she  stated  simply  her  hus- 
band did  not  have  the  particular  pistol  she  exhibited  to  the  jury, 
which  proved  nothing. 

The  statement  of  S.  T.  Cc)nni3llee  Sr.,  if  treated  as  evidence, 
bearing  upon  the  <iuc\stion  of  fact  whether  deceased  had  a  pistol 
when  killed,  is  too  remot*  to  be  admitted,  serving  only  to  mis- 
lead. And  the  same  objection  applies  to  the  testimony  in  ques- 
tion of  the  other  two  witnesses. 

It  seems  to  us,  if  {^uch  indefinite  statements  could  be  regarded 
pertinent  or  proper  for  Jrtiy.  purpose,  it  would  be  »s  evidence  of 
general  character  of  deceijsed.  l^ut  that  was  not  attacked  or  put 
In  issue  by  accused,  and,  consequently,  the  Commonwealth,  as 
is  well  settled,  liad  no  right  to  introduce  tt^stimony  to  sustain  it, 
and  especially  was  it  error  to  admit  as  evidtMice  of  general  char- 
acter a  statement  of  a  witness  tliat  deceased  was  not  in  the  habit 
of  carrying  pistols,  and  of  two  others  they  never  knew  of  Iiis 
iioing  so. 

Wherefore,  th(^  judgment  is  reversed  and  cause  remanded  for  a 
new  trial  consistent  with  this  opinion. 


PACKARD  V.  BEAVER  VALLEY  LAND  &  MINING  CO. 

(Filed  December  8,  1894.) 

1.  Plaintiff  inuftt  allege  that  be  bas  both  title  and  actual  possession  to  main- 
tain AD  action  quia  timet. 

2.  But  a  plaintiff,  not  in  possession,  may  maintaiD  an  action  to  cancel  a 
conveyance,  whereby,  through  fraud  or  other  questionable  contrivance,  his 
legal  title  to  land  has  been  wrested  from  him  and  converted  to  the  use  of 
another. 

8.  Same^Pleading— Plaintiff  seeks  to  cancel  a  deed  from  R.  to  defendant, 
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and  alleges  that  R.  derived  title  from  H.  He  does  not  allege  bow  H.  dertvea 
title,  but  says  that  H. ,  auditor  of  Kentucky,  "oonvfyed  the  land  *  *  to  R. 
upon  an  assessment  of  18,750  acres,"  etc.  The  pleading  is  defective  in  that 
it  does  not  show  the  derivation  of  H.'s  title,  nor  is  this  defect  cured  by  al- 
leging a  void  assessment,  levy  and  sale  of  the  land. 

4.  Same— Limitation— Section  16  of  act  of  May,  1880,  providing  thataotiooa 
to  recover  real  property  sold  for  nonpayment  of  taxes  shall  not  lie  unless, 
brought  within  Ave  years  after  the  date  of  sale  for  taxes,  applies  by  it/s  terms 
only  to  sales  for  taxes  made  under  that  act. 

5.  Taxation  of  lands  of  nonresidents— Forfeiture— Constitutional  law— So 
much  of  section  1,  article  16,  chapter  92  of  General  Stntutes  (old  euition),  as  de- 
clares that  the  failure  of  a  nonresident  to  list  his  lands  for  taxation  within  the 
length  of  time  therein  fixed  shall  operate  as  a  forfeiture  of  his  lands  to  the 
Commonwealth,  without  judicial  or  other  proceedings  to  declare  the  for- 
feiture, is  unconstitutional  and  void. 

6.  Li  miration— An  action  to  cancel  a  deed  for  fraud  or  mistake  is  barred 
by  the  lapse  of  five  years  froni  the  discovery  of  the  fraud  or  mistake,  and  ia 
any  event  after  t«n  years  from  the  act  complained  of. 

7.  Same— One  is  presumed  to  have  knowledge  of  deeds  of  conveyance  from 
the  time  when  they  were  acknowledged  and  recorded. 

W.  S.  Harkins  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Floyd  Circuit  Court. 

Opinion  of  tiie  court  by  Judge  Hazelrigg. 

The  appellant  instituted  this  action  in  ordinary  in  the  Floyd 
Circuit  Court  for  the  recovery  of  an  undivided  one-fourth  inter- 
est in  67,600  acres  of  land,  situated  on  the  w;ater8  of  Beaver 
creek,  in  the  counties  of  Flovd  and  Knott,  and  of  which  the 
appellee  was  alleged  to  be  in  the  wrongful  possession. 

By  an  amended  petition,  filed  before  answer,  the  plaintiff  re- 
tracted the  allegation  tliat  the  defendant  was  in  possession  of 
the  land,  and  averred  that  it  was  wild  lind  unenclosed  land.  He 
does  not  assert  possession  in  himself,  and,  in  fact,  the  averments 
of  his  pleading  preclude  that  state  of  ias<?.  He  avers,  hov»'ever, 
that  one  James  H.  Rice,  by  deed  of  January  8,  1883,  attempted 
to  convey  the  lands  in  controversy  to  the  defendant,  who  is  now 
by  speech  giving  out  that  it  is  the  owner  of  it;  that  on  October 

21.  1882,  Fayette  Hewitt,  auditor  of  the  Commonweatlh  of  Ken- 
tucky, undertook,  by  a  deed  of  conveyance,  to  convey  to  Bice 
the  title  of  plaintiff  in  and  to  the  land  in  dispute,  **upon  an 
assessment  of  18,750  acres  of  land,  listed  in  the  name  of  the 
plaintiff  for  tlie  year  1877  at  the  value  of  $9,375.  the  taxes  thereon 
amounting  to  $40.25;  that  he  did  not  list  18.760  acres  of  land  or 
authorize  anyone  else  to  do  so;  that  he  had  no  notice  of  his  land 
having  been  listed  for  taxation  and  no  demand  was  made  of  him 
for  the  same;  that  his  land  was  not  levied  on  or  described  in  the 
alleged  levy;  that  for  these  reasons  the  assessment  levy  and  sale 
by  the  sheriff  wi?re  void  and  of  no  effect,  and  the  State  of  Ken- 
tucky acquired  no  title  or  interest  in  the  plaintiff's  land  by  rea- 
son thereof;  that  this  deed  from  Rice  to  the  company  was  a  cloud 
upon  nis  titl^  and  greatly  affected  the  enjoyment  of  his  property. 
He  prayed  for  its  cancellation  and  that  his  title  be  quieted.  To 
that  end  the  case  was  transferred  to  the  equity  docket.  There 
was  demurrer  to  the  petition,  but  as  the  plaintiff  afterwards 
filed  a  demurrer  to  the  answer,  counterclaim  and  cross  petition 
of  the  company,  it  is  proper  to  consider  the  palintiff's  case  as  set 
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"^p  in  his  own  pleadings;  and,  first,  can  the  plaintiff  maintain  his 
action  without  being  in  possession  of  the  land? 

The  general  rule,  and  one  well  settled  in  this  State,  is  that  in 
-order  to  maintain  an  action  quia  timet  the  plaintiff  must  have 
both  title  and  actual  possession.  (12  B.  M.,  4^;  Campbell  v. 
Disney,  93  Ky.,  41.) 

This  acti3n,  however,  is   not  one    to  quiet  title.     That  relief   is 

asked  it  is  true,  but  only  incidentally  to  the  relief  chiefly  sought 
which  is  to  cancel  the  deed,  alleged  to  be  of  record,  of  Rice  to 
the  defendant  company.  It  can  not  be  doubted  that  when,  by 
fraud  or  questionable  contrivance  or  irregularity,  the  title  of  the 
owner  of  land  has  been  wrested  from  htm  and  converttul  to 
the  use  of  another,  he  may  bring  his  suit  to  cancel  the  conveyance, 
and  it  is  no  obstacle  to  the  obtention  of  relief  that  the  plaintiff 
is  not  in  the  actual  possession  of  the  land.  That  fact  does  not 
make  less  real  the  cloud  on  his  title  and  prevent  the  value  of  his 
property  from  being  affected  by  the  obnoxious  deed.  In  such  a 
case  courts  of  equity  will  afford  relief,  as  otherwise  a  wrong 
would  be  remedyless'.  To  this  effect  are  the  cases  of  Herr,  &c.  v. 
Mastin,  9()  Kv.,  879;  National  Bank  Com.,  &?.  v.  Licking,  &c., 
Mining  Co.,  15  Ky.  Law  Rep.,  211;  Kant   v.  Hall,  idem.  511. 

A  second  and  more  serious  objection  to  the  petition  i>resents  itself 
"When  we  examine  the  grounds  upon  which  the  plaintiff  seeks  the 
cancellation  of  the  deeds.  While  the  plaintiff's  prayer  seeks  only  to 
cancel  the  d<  ed  of  Rice  to  the  company,  it  is  manifest  that  the  body 
of  his  petition  is  aimed  at  the  means  by  which  Hewitt  obtained 
his  title,  and  when  we  look  for  Hewitt's  derivation  of  title  we 
flnci  the  allegations  of  the  pleader  remarkably  vague  and  uncer- 
tain. On  October  2,  1882.  one  Fayette  Hewitt,  who'is  described  as 
the  auditor  of  the  Commonwealth  of  Kentucky,  conveyed  the 
land  indispnte  to  Rice  "upon  an  assessment  of  18,750  acres, ''  etc. 
How  does  this  explanation,  if  it  be  such,  of  Hewitt's  conveyance 
to  Rice  illustrate  Hewitt's  own  tilte?  From  whom  did  he*  pur- 
chase? So  far  as  the  pleading  goes  he  may  have  done  so  from  the 
Elaintiff  himself.  It  does  not  matter  that  plaintiff,  as  alleged  by 
ini,  did  not  list  his  land  for  taxation,  or  that  some  levy  on  it  or 
Bale  of  it  by  the  sheriff  was  void.  Hewitt  is  not  alleged  to  have 
bad  any  connection  with  any  levy  or  sale  by  any  sheriff,  nor  is 
it  anywhere  alleged  that  there  was,  in  fact,  a' sale  of  the  land  by 
the  sheriff  or  other  officer  for  taxes  or  otherwise,  or  that  Hpwitt 
bought  it  at  any  such  sale.     It  is  alleged  that  **the  whole  of  said 

fTOceedings  were  and  are  void,  upon  a^id  under  which  the  de- 
endant  claims  title,  ♦  *  *  and  the  State  of  Kentucky,  by  said 
alleged  act,  acquired  no  title  to  plaintiff's  land:  that  the  auditor 
had  no  power  or  authority  to  sell  the  same  or  to  make  a  deed  of 
conveyance  thereof;  that  he  had  no  d^^scription  of  said  land  nor 
of  the  excluded  tracts  therefrom,"  etc. 

In  the  main  these  are  mere  conclusions  of  law,  from  which 
we  may  infer,  rather  than  know,  that  by  some  fraud  or  device 
connected  with  the  collection  of  taxes  due  on  his  land,  the  plain- 
tiff was  wrongfully  divested  of  title,  and  that,  in  some  way 
equally  irregular  and  wrongful,  the  auditor  for  himself  or  the 
Oommonweath  became  seized  of  title,  or  supposed  he  was,  and 
-conveyed  the  land  in  October,  1882,  to  the  purchaser,  Rice.  It 
may  not  be  in  such  oases  that  a  paintlff  coud  know  the  exact 
process  by  which  he  was  disseized,  and  we  are,  therefore,  dis- 
posed to  treat  the  petition  as  sufficient,  notwithstanding  its  in- 
clefinite  disclosure  of  the  grounds  upon  which  the  deeds  are 
:«ought  to  be  cancelled. 

For  answer  to  the  plaintiff's  petition,  the  defendant  says,  first, 
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that  it  is   true  it  bou|?ht  the    plaintiff's   lands  from  Rice,  in  1883^ 
who  got  it  from  the  auditor  in  1882,  and  that  more  .than  five  years 
elapsed  from  the  dato  of  tlie  deeds  to  the  institution  of  this  suit, 
and  it,  therefore,  relies  on  the  statute  of   limitation  in  bar  of  the 
action. 

In  its  second  paraj^raph  the  defendant  alleged  that  the  plaintiff 
was  a  nonresident  of  this  State,  and,  though  claiming  to  own  the 
land  in  contest,  failed  for  more  than  five  years  before  the  insti- 
tution of  this  suit,  and  in  fact  for  more  than  fifteen  years  before, 
to  list  it  for  taxation  in  the  county  of  Floyd  or  Knott  or  to  fur- 
nish the  county  clerk  of  either  of  those  counties  with  a  written 
description  of  the  land  verified  by  affidavit;  that  he  never  did 
list  it  or  pay  or  olTer  to  pay  any  taxes  thereon,  and  it  pleads  and 
relies  on  the  plaintiff's  said  failur-*  in  bar  of  his  action.  The 
oth(»r  paragraphs  are  in  the  nature  of  a  counterclaim  and  cross- 
petition  and  will  Ix-  noticed  further  along. 

The  statute  relied  on  in  tiie  first  paragraph  is  found  in  chapter 
lofio  of  the  act  of  May,  1880,  known  as  tlie  Auditor's  Agent  Act, 
and  reads  as  follows: 

Section  16:  "No  action  for  the  recovery  of  real  property  sold 
for  the  nonpayment  of  taxes  shall  lie  unless  the  same  be  brought 
within  five  years  after  the  date  of  the  snle  thereof  for  taxes  as 
aforesaid,  anything  in  the  statute  to  the  contrary  notwithstHnd- 
ing, "  etc. 

The  action  which  is  barred  under  the  statute,  it  is  manifest,  is 
one  brought  to  recover  land  when  there  has  been  a  sale  of  it 
under  th(»  provisions  of  the  act  of  May,  188().  And  there  is  noth- 
ing: in  the  plaintiff's  petition  and  still  less  in  the  answer  which 
brings  the  case  within  the  reach  of  this  statute. 

By  reference  to  the  case  of  National  Hank  of  Commerce,  &c. 
V.  Beaver  Valley,  &c.,  Co.  (Ihe  present  appellee),  then  pending 
in  the  Floyd  Circuit  Court,  it  was  intended,  no  doubt,  to  show 
the  title  of  Hewitt  and  Rice  to  this  land  as  one  obtained  under 
the  act  of  1880,  and  tlins  authorize  the  application  of  the  limita- 
tion provided  for  in  the  section  quoted  above.  But  Packard  was 
no  party  to  that  suit,  and  the  pl<>adings  and  exhibits  therein  can 
not  be  taken  in  lieu  of  the  necessary  pleading  in  this  action. 

The  failure  of  a  nonresident  to  list  his  lands  for  taxation  for 
the  length  of  time  set  up  in  the  second  paragraph  of  the  anwser 
workf^l  a  forfeiture  t.)  the  land  to  the  Commonwealth  without 
any  proceeding  to  declare  the  fact  under  section  1,  article  16, 
chapter  92,  (Jeneral  Statutes,  old  edition. 

A  law  similar  to  this,  however,  was  held  unconstitutional  and 
void  in  Marshall,  &c.  v.  Mc^Daniel,  12  Bush,  878.  the  court  say- 
ing, through  Chief  Justice  Lindsay:  "We  conclude  without  hesi- 
tation that  so  much  of  the  act  of  1825  as  provided  for  a  mere  fail- 
ure to  list  lands  for  taxation  the  title  should  be  forfeited,  and 
should  ipso  facto  without  inquiry  or  trial,  and  without  oppor- 
tunity to  the  parry  supposed  to  Ix.^  in  default,  even  to  manifest  his 
innocence,  be  vested  in  the  Commonwealth,  is  unconstitutional 
and  void." 

Whether  there  are  other  clauses  of  this  statute  now  long  since 
repealed,  which  relieve  it  of  its  repugnant  and  self-executing 
features,  we  deem  it  unnecessary  to  determine.  The  defendant's 
title  is  not  based  on  any  forfeiture  to  the  Commonwealth  and  no 
such  state  of  case  is  pleaded  as  would  work  a  forfeiture  of  the 
plaintiff's  lands.  But  while  the  pleas  of  the  defendant,  so  far  as 
they  are  found  on  the  particular  statutes  invoked  are  unavailing, 
the  plea  in  the  first  paragarph  is  a  general  one  aud  avers  the 
lapse  of  five  years  between  the  procurement  of  the  deeds  sought 
to  be  cancelled  and  the  institution  of  the  action.  As  we  have 
seen,  this  is  an  action  solely  to  cancel  certain  deeds  procured  by 
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fraud  or  mistake.  The  limitation  in  such  case  is  five  years, 
though  the  cause  of  action  is  not  deemed  to  have  accrued  until 
the  discovei-y  of  the  fraud  or  mistake,  but  in  no  event  can  such 
an  action  be  brought  ten  years  after  the  act  complained  of.  (Sec- 
tions 2  and  6,  article  3,  chapter  71,  General  Statutes.) 

The  presumption  is  that  the  plaintiff  knew  of  these  deeds  when 
they  were  executed  and  recorded  in  the  clerk's  office,  but 
whether  he  did  or  not,  more  than  ten  years  has  elapsed  since 
their  execution  and  the  institution  of  his  action. 

By  its  counterclaim  and  cross  action  the  appellee  allepres  that 
it  is  the  owner  of  the  land  in  contest,  claiming  under  the  con- 
veyance of  Rice  in  18S^->,  and  has  erected  improvements  on  the 
land,  paid  the  taxes  since  the  date  of  the  deeii  and  made  other 
and  larger  expenditures  of  money  thereon;  that  the  plaintiff 
claims  it  also,  as  is  shown  by  the  petition,  and  it  asks  that  its 
title  be  quieted.  A  demurrer  was  filed  to  tlie  appellee's  pleading, 
and,  upon  its  being  overruled,  the  plaintiff  declined  to  plead 
further.  The  chancellor  then  dismissed  the  petition  as  amended, 
and  entered  judgment  quieting  the  title  to  the  company. 

From  the  conclusions  we  have  reached  during  the  considera- 
tion of  the  pleadings,  it  is  jvident  that  no  other  judgment  could 
have  been  rendered. 

Even  had  the  plaintiff  presented  his  case  more  fully  in  his 
pleadings,  and  shown  that  he  was  divested  of  title  by  a  fraud- 
ulent and  irregular  sale  of  his  land  by  the  sheriff  for  taxes  under 
theprovisions  of  the  Auditor's  Agents'  Act  of  1880,  as  we  infer 
was  done  from  the  old  record  of  the  National  Bank  of  Com- 
merce, &c.  V.  Beaver  Valley  L.  <fe  M.  Co.,  ab«)ve  referred  to,  yet 
he  would  have  been  met  by  the  limitation  provided  in  that  stat- 
ute, and  we  can  see  no  reason  to  prevent  ils  application.  His 
action,  in  any  event,  is  barred  by  time. 

The  judgment  is  affirmed. 
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SAME  V.  SAME. 

SAME  V.  SAME. 

FOX  &  DAVIDSON  v.  SAME. 

(Filed  December  II,  1894.) 

1.  vrhere  a  city  char'ier  fixes  the  mode  in  which  the  nost  of  street  improve- 
ment shall  be  apportioned  between  the  n!)incing  lot  owners,  it  Is  not  neces- 
sary, in  order  to  preserve  to  the  contractor  his  iien  on  such  property  for  the 
0O8D  of  the  improvement,  that  the  ordinance  authorizing  such  improvement 
shoald  designate  the  mode  of  apportioning  the  cost  or  name  the  persons 
liable  therefor;  and  a  failure  of  the  ordinance  to  set  out  these  facts  or  a  set- 
tinic  out  of  the  facts  incorrectly,  but  not  so  as  to  mislead  the  abutting  lot 
owners,  will  not  deprive  the  contractor  of  his  right  to  a  lien.  The  citizens 
must  take  notice  of  their  liability  as  fixed  by  the  charter. 

2.  Same—Publication  of  ordinance—Where  the  charter  reijuires  a  publica- 
tion of  an  ordinance  authorizing  street  Improvement  for  a  certain  period,  in 
order  to  create  a  lien  for  the  cost  thereof,  one  claiming  such  lien  must  show 
a  pubstautial  oompliance  with  the  provisions  of  the  charter. 

A  charter  providing  that  au  ordinance  for  street  improvement  shall  not 
take  effect  until  passed  in  a  particular  manner  at  two  meetings  of  the  board 
of  couucil,  the  meetings  to  be  two  weeks  apart,  and  until  the  ordinance  as 
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first  passed  sbnll  have  been  publisfaed  at  least  one  week  in  some  newspaper 
In  said  oity,  was  not  intended  to  and  does  not  require  such  publication  after 
the  first  meeting  of  the  oouncil  at  which  the  ordinance  is  passed  and  before 
the  second.  It  requires  the  ordinance  as  first  passed  to  be  published  for  one 
week  aft«r  its  second  passufre  before  coming  effecrive. 

3.  Same— Partial  comoletion  of  street  improvement— Where  the  ordinance 
gives  the  council  authority  to  cause  any  street  to  be  *' graded,  paved,  macad- 
amized, curbed  or  guttered,"  the  council  may  order  a  street  graded  and 
macadamized  only,  and  not  curbed  and  guttered  as  well;  and  where  the 
grading  and  macadamizing  alone  was  authorized,  and  the  contractor  agreed 
to  do  that  work  only,  he  is  entitled  to  his  lien  upon  the  abutting  property, 
and  the  abutting  owners  can  not  complain  because  the  contractor  did  not 
curb  and  gutter  the  street. 

4.  Same— Estoppel— Where  publication  of  an  ordinance  for  Ftreet  improve- 
ment is  i*equirea  in  order  to  create  a  lien  on  property  liable  therefor,  the 
publlcacion  must  be  made,  and  a  lot  owner  is  not  estopped  to  deny  his  lia- 
bility because  of  a  failure  to  give  such  publication  merely  by  witnessing  in 
fiilence  the  beginning  and  progress  and  completion  of  the  improvement. 

W.  O.  Bradley,  Z.  H.  Ciutcher  and  J.  G.  Fitzpatrick  for  appel- 
lants. 

Chapman  &  Nieoll  for  appellees. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Juge  Pryor. 

The  appellants,  who  were  the  plaintiffs  below,  con.struoted 
certain  streets  in  the  city  of  Middlesborough  by  virtue  of  ordi- 
nances passed  for  their  original  construction,  and,  having  ob- 
tained their  warrants  upon  the  completion  of  the  work,  souirht 
to  enforce  their  liens  on  the  lots  bordering  on  the  improvements 
in  satisfaction  of  their  contracts  witli  tlie  city. 

The  streets  improved  were  Ashbury  avenue,  Kineteenth  street, 
Englewood  road  and  Salisbury  avenue. 

There  were  four  actions  instituted  against  the  lot  owners  and 
a  demurrer  filed  to  eacii  upon  the  ground  that  the  city,  in  pa.ss- 
ing  the  ordinances  and  entering  into  the  contracts,  had  failed  to 
comply  with  the  provisions  of  the  charter,  so  as  to  create  a  lien 
upon  the  lots  bordering  on  these  streets.  By  the  provisions  of 
the  charter  of  the  city,  ample  power  is  given  the  board  of  coun- 
cil "to  cause  any  of  tlie  public  ways  to  be  graded,  paved,  mac- 
adamized, curbed  or  guttered  in  such  manner  as  it  may  bv  ordi- 
nance prescribe."     (Section  101  citv  charter.) 

By  section  \m  of  the  charter  it  i.s  provided:  "A  lien  shall  exist 
for  the  cost  of  tlie  original  construction  of  public  wavs,  and  par 
ments  may  bp  enforced  on  the  property  bound  therefor  bv  suit  in 
equity,  and  no  error  in  the  proceedings  of  the  board  of  council 
shall  exempt  from  payment,  or  defeat  said  lien  after  the  work 
has  been  done  as  required  by  the  ordinance,  but  the  board  of 
council,  or  the  courts  in  which  suits  may  be  pending,  shall  make 
All  corrections,  rules  and  orders  to  do  justice  to  all  parties  con- 
cerned." 

This  same  section  further  provides,  **but  no  ordinance  for  any 
original  improvement  mentioned  in  this  charter  shall  take  effect 
until  it  is  passed  by  a  yea  and  nay  vote  at  two  meetings  of  the 
board  of  council,  at  least  two  weeks  apart,  at  least  four  council- 
men  voting  in  the  affirmative,  and  until  the  ordinance,  as  first 
passed,  shall  have  been  published  at  least  one  week  in  some 
newspaper  in  said  citv,  unless  said  improvement  be  asked  bv  a 
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petition  signed  by  persons  owning  a  uiajority  of  the  property 
liable  therefor,  when  the  ordinance  may  be  passed  at  one  meet- 
ing: of  said  board  by  a  majority  yea  and  nay  vote." 

The  several  ordinances  for  the  original  construction  of  these 
streets  were  passed  by  the  afflrmative  vote  of  four  of  the  coucil- 
men  at  two  meetings  of  the  board,  two  weeks  apart,  by  a  yea 
and  nay  vote,  but  no  publication  of  the  ordinance  was  made 
between  the  vote  upon  the  ordinance  the  first  time  and  the  vote 
on  it  the  last  time,  and  it  is,  rhf^refore,  insisted  the  ordinance  is 
invalid  and  no  lien  exists  on  the  lots  fronting  the  streets  for 
that  reason. 

It  may  be  proper  to  consider  first  the  point  raised  by  counsel, 
that  the  ordinances  as  enacted,  even  if  tliere  had  been  a  publica- 
tion, were  not  such  as  created  any  lien  on  the  ground  fronting  the 
improvements. 

The  102d  section  of  the  charter  provides  that  the  cost  of  this 
original  construction  '* shall  be  made  at  tlie  exclusive  cost  of  the 
owners  of  lots  in  each  fourth  of  a  square,  to  be  equally  appor- 
tioned by  the  c^iuncil,  except  as  to  corner  lots,"  etc. 

The  council,  in  framing  Ihe  ordinance  for  the  improvement  of 
Aslibury  avenue  and  Salisbury  avenue,  recited  (after  specifying 
the  territory  to  be  improved;  that  the  cosf  should  be  apportioned 
on  the  lots  fronting  the  improvement,  as  provided  by  the  city 
charter.  As  to  Nineteenth  street,  it  was  recited  only  that  the 
property  fronting  the  improvement  should  be  liable  for  cost;  and 
as  to  Englewood  road,  provided  that  the  owners  of  lots  in  each 
fourth  of  a  square  should  pay  for  the  improvements. 

It  seems  to  us  it  would  be  extremely  technical  to  hold  that  the 
council,  in  failing  to  designate  the  manner  of  apportionment,  or, 
when  designating  the  mode,  did  nothing  to  mislead  the  owner  of 
the  realty  fronting  the  imrovement,  as  to  the  nature  of  the  im- 
provement or  the  manner  of  his  liability,  has  released  any  lien 
the  contractor  would  otherwise  have  had  for  his  work  and  labor, 
leaving  him  altogether  remediless,  as  the  charter  forbids  the 
assertion  of  any  claim  against  the  city,  however  erroneous  the 
proceedings  of  the  council  may  be. 

The  council  has  ordered  this  improvement  to  be  made,  and 
provided  the  costs  should  be  apportioned  as  provided  by  the 
charter  as  tu  two  of  the  streets,  following  the  provisions  of  the 
charter  as  to  Knglewood  road;  but  as  to  Nineteenth  street,  pro- 
viding the  property  fronting  the  street  should  pay  for  that  im- 
provement. 

There  was  no  necessity  for  the  ordinance  designating  what 
property  was  liable  to  be  subjected  to  the  cost  of  this  work,  for 
the  charter,  of  which  the  citizens  of  the  city  wtre  required  to 
take  notice,  ilxed  the  liability  for  the  cost  of  this  original  con- 
struction, and  each  ordinance  in  effect  said  to  the  property 
owners  these  improvements  have  been  ordered,  and  your  liability 
is  fixed  by  the  law  empowering  the  council  to  have  these  im- 
provements made. 

It  was  not  essential  that  the  council  should  say  in  the  ordi- 
nance who  was  liable  and  the  mode  of  enforcing  their  liability, 
and,  when  undertaking  to  do  so,  if  they  have  not  misled  the 
parties  who  are  to  be  charged  with  the  expenditure,  can  not,  for 
Bueh  a  reason,  claim  exemption  from  payment. 

This  court  as  held,  in  the  (Mty  of  Henderson  v.  Lambert,  14 
Bush,  24,  and  Harris  v.  Zable,  5  Ky.  Law  Rep.,  114,  in  substance, 
th»t  where  this  power  given  to  such  bodies  is  purely  statutory. 
It  must  be  strictly  followed  in  order  to  create  such  a  lien  as  is 
asked  to  be  enforced  here;  and,  therefore,  when  publication  is  to 
be  made  or  notice  given,  and  the  statute  is  not  at  least  substan- 
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tially  complied  with,  no  lien  can  be  enforced,  and  the  question 
of  pul)lication  raised  in  these  cases  is  entitled  to  more  consider- 
ation than  any  other  presented. 

The  lot  owner  upon  whom  this  burden  is  attempted  to  be 
placed  must  have  some  notice  of  the  intention  to  charge  him. 
and  when  publication  is  required  in  a  newspaper  for  a  fixed 
period  of  time,  the  notice  must  be  given  in  that  mode;  and  the 
mere  fact  that  he  has  witnessed  the  progress  of  the  work  from 
its  beginning  to  its  completion,  can  not  work  an  estopple,  but 
the  charter  in  this  respect  must  be  complied  with. 

There  is  a  provision  in  section  7  of  the  charter  providing  that 
every  ordinance  or  resolution  shall  be  published  at  least  once  in 
some  newspaper  published  at  Middlesborough  immediately  after 
the  adjournment  of  each  meeting;  but  in  section  U)H,  when  direct- 
ing the  manner  in  which  a  lien  for  these  improvements  shall  be 
created,  tlie  charter  provides  that  before  an  ordinance  for  any 
original  improvement  shall  take  effect  it  shall  be  passed  at  two 
meetings  of  the  board,  the  meetings  to  be  two  weeks  apart,  with 
the  affirmative  vote  of  four  members,  and  until  the  ordinances 
as  first  passed  shall  have  been  published  at  least  one  we*^k  in 
some  newspaper  in  said  city.  etc. 

Instead,  therefore,  of  a  publication  once  only  in  a  newspaper, 
the  ordinance  must  be  published,  as  first  pass(-d,  in  some  news- 
paper r)ne  week  before  tlip  ordinance  becrimes  effectual;  but  it  is 
contended  by  counsel  for  the  lot  owners  that  this  weekly  publi- 
cation must  be  made  after  the  first  passgage  of  the  ordirance. 
and  before  its  second  passage,  to  enable  the  lot  owners  to  appear 
and  assign  their  reasons,  if  any,  why  such  improvements  should 
not  be  made.  If  the  second  passage  of  the  ordinance  made  it 
effectual,  there  might  be  some  reason  for  assuming  that  such  a 
construction  shouUl  be  given  this  provision  of  the  charter,  for 
then  the  lot  owner  would  have  no  opportunity  to  be  heard. 

If  a  publication  of  the  ordinance  on  its  second  passage  was 
only  required,  the  lot  ownf>r  would  have  no  means  of  knowing 
whetlier  the  last  vote  taken  was  upon  th*»  ordinance  as  first 
passed  or  not,  and  to  prevent  amendments  and  insure  an  affirma- 
tive vote  twice  in  favor  of  the  ordinance,  as  first  passed,  that 
ordinance  (the  first)  is  required  to  be  published,  and  published 
after  the  last  vote  is  taken. 

If  the  second  vote  is  upon  an  ordinance  differing  in  substance 
from  the  first,  then  no  lien  is  created,  as  the  charier  has  not 
been  pursued.  Suppose  the  publication  is  made  after  the  first 
vote  is  taken,  and  beftu'e  the  second  passage  of  the  ordinance,  in 
what  way  is  the  1  )t  owner  to  ascertain  w^hether  or  not  the  votes 
at  the  two  meetings  are  in  favor  of  the  same  ordinance?  But 
wlien  you  construe  tlie  cliarter  as  requiring  the  ordinance  to  be 
pul)lishe(l  one  week  after  its  second  passage  as  first  passed,  you 
til  en  have  the  same  ordinance  twice  voted  for  by  the  council,  and 
the  lot  owner  given  the  opportunity  to  make  his  defense,  as  the 
ordinanoe  does  not  becomi*  effectual  until  this  publication  has 
been  made  one  week.  Publication  is  required  that  the  property 
holder  may  know  that  an  onlinance  has  been  passed,  and  having 
one  week  to  m.ike  known  his  objections  before  the  ordinance  can 
be  enforced.  He  has  his  day  in  court,  and  the  charter  is  com- 
plied wilh. 

It  is  again  urged  that  tlie  work  or  street  has  not  been  com- 
pleted, and  no  lien  exists  until  this  has  t)een  done.  We  infer 
from  the  petition  that  the  contract  between  the  appellant  and 
the  city  has  been  fully  complied  witl)  and  the  streets  graded  and 
macadamized,  but  it  is  argued  that  there  is  no  curbing  or  gutter- 
ing, and  until  this  has  been  done  the  contractor  has  no  remedy,. 
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If  the  appellant  under  the  ordinance  and  contract  had  agreed 
not  only  to  grade  and  macadamize  these  highways,  but  with  it 
tlie  curbing  and  guttering,  and  he  had  failed  to  perform  his  un- 
dertaking, then  no  lien  would  arise;  but  in  this  case  the  aj^pel- 
lant  undertook  to  grade  and  macadamize  the  streets,  and  this 
has  been  done  and  his  work  accepted,  and  we  see  no  reason  why, 
under  such  an  ordinance,  the  city  may  not  have  several  con- 
tracts, and  certainly  the  power  to  authorize  the  grading  and 
macadamizing,  that  makes  the  street,  in  one  sense,  complete 
and  fit  for  use  as  a  street.  It  benefits  the  owners  of  the  lots,  for 
they  have  a  broad  and  well  constructed  street  where  before  they 
were  without  any  such  improvement. 

The  council  may  not  have  desired  to  impose  the  whole  burden 
of  the  improvement  at  any  one  time  upon  the  lot  owner,  or  for 
other  reasons  deemed  it  inexpedient  to  have  the  curbing  and 
guttering  done  at  the  same  time;  but  whether  so  or  not  the 
appellant  has  complied  with  his  contract,  conceding  the  facts 
alleged  to  be  true  on  tlie  demurrer,  and  should  have  his  pay. 

We  do  not  mean  to  say  that  the  appellant  could  have  enforced 
his  lien  upon  a  partial  performance,  but  for  a  well  graded  and 
macadamized  street  under  this  contract  (and  the  acceptance  of 
the  engineer  shows  this  to  be  the  case),  he  should  be  allowed  to 
enforce  his  lien,  and  the  power  to  make  such  a  contract  is  ex- 
pressly authorized  by  section  101  of  the  city  charter.  (Embry  v. 
San  P'rancisco  Ctas  c3o.,  28  C'al.,  375.) 

By  the  provisions  of  the  charter  the  engineer  is  to  fix  the  grade 
of  all  the  public  ways,  and  the  grades  and  width  of  the  streets 
as  fixf^d  by  both  the  eniguf-er  and  council  are  set  forth  in  the 
petition.  The  advertisments  were  proper  for  bids,  and  upon  the 
face  of  the  petition  the  appellants  were  entitled  to  recover,  and 
if  any  valid  defense  exists,  it  must  be  made  to  appear  by  answer. 

The  several  petitions  and  amendments  presenting  causes  of 
action,  the  demurrer  should  have  been  overruled  and  the  case  dis- 
posed of  on  its  merits. 

Reversed  and  remanded  for  proceedings  consistent  with  this 
opinion. 


EDMOXD80N  v.  KP^NTl'CKY  CENTRAL  RAILWAY  CO. 

(Filed  December  11.  1894— Not  to  be  reported.) 

1.  The  Constitution  of  1S91  did  not  repeal  seorion  3  of  chapter  57  of  the 
General  Statutes,  authorizing  the  widow,  heir  or  personal  representative  to 
maintain  an  action  for  loss  of  a  decedent's  life  through  the  willful  neglect 
of  another. 

2,  Section  ri41  of  the  Constitution  is  not  retroactive,  and  applies  only  to 
cases  arising  since  it.s  adoption. 

Tisdale  &  Gray,  W.  T.  Lafferty  and  C^.  M.  Striger  for  appellant. 

O.  C.  Lock  hart  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Quigley. 

On  October  Ifi.  1891,  the  appellaiU,  Mary  Edmondson.  filed  her 
petiMon  in  the  Harrison   Circuit  Court  against  appellee,  the  K. 
C.  Ry.  Co.,  which    reads   as   follows:  "The    plaintiff   states  that 
the  defendant  is  a  corporation   duly  organized   under  the  laws  of 
the  State  of  Kentucky,  with  the  right  to  own  and  operate  a  line> 
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of  railway  in  the  Statfl  of  Kentucky,  and  the  power  to  sue  and 
be  sued,  and  with  all  the  other  rights  and  powers,  and  suhject  to 
the  laws  of  the  State  to  the  same  extent  that  other  corporations 
are;  that  said  company  was,  on  October  19,  1890,  and  for  a  long 
time  prior  thereto  and  now,  the  owners  of  and  operating  a  line  of 
railway  running  through  Harrison  county,  Kentucky;  that  on 
said  October  19,  1890,  John  C  Edmondson,  now  deceased,  was  in 
the  employment  of  the  defendant  as  conductor  of  a  freight  train, 
and  that,  while  so  employed  for  hire  and  reward,  he  lost  his  life 
by  the  willful  neglect  and  gross  carelessness  of  the  defendant, 
its  servants,  agents  and  employes,  in  this:  That  a  locomotive 
engine  and  tender  of  said  company  was,  by  the  willful  neglect 
and  gross  carelessness  of  the  persons  in  charge  thereof,  run  over 
said  John  (■.  Edmondson,  thereby  injuring  him  to  such  an  extent 
that  he  presently  thereafter  died  from,  and  on  account  of,  said 
injuries  so  inflicted;  and  further,  by  the  willful  neglect  and  gross 
carelessness  of  the  defendant,  its  agents,  servants  and  employes, 
said  locomotive  engine  was,  at  the  time  it  ran  over  and  killed 
said  Edmondson,  operated  and  run  without  having  any  brake 
wherewith  to  str»p  or  check  same;  that  said  Edmondson  lost  his 
life  in  the  manner  above  stated  while  in  the  discharge  of  his 
duties  as  a  freight  conductor  upon  the  railway  track  of  defend- 
ant in  Cynthiaua,  Harrison  county,  Kentucky,  on  October  19. 
1890.  Plaintiff  states  that  she  is  the  widow  of  John  C.  Edmond- 
son, the  person  who  lost  his  lite  as  above  stated;  that  said  de- 
cedent left  no  children,  and  that  no  one  has  qualified  as  his  per- 
sonal representative.  The  plaintiff  states  that  by  the  wrongful 
acts  of  the  defendant,  as  above  set  forth,  she  lias  been  damaged 
in  the  sum  of  s^25,(X)0.     Wherefore,  she  prays  judgment,'    etc. 

To  this  petition  a  general  demurrer  was  filed  and  sustained. 
The  plaintiff  offered  to  file  several  amended  petitions  which 
were  refused  by  the  court.  She  declined  to  plead  further,  and 
tiiereupon  tlie  court  dismissed  ihe  petiticm,  and  from  the  judg- 
ment of  the  court  so  doing  she  prosecutes  this  appeal. 

It  appears  from  the  briefs  of  counsel  that  the  general  demurrer 
to  plain itflf's  petition  was  sustained  by  the  court  solely  upon  the 
ground  that  section  3  of  chapter  57  of  the  General  Statutes  was 
repealed  by  section  241  of  the  new  Constitution  by  virtue  of  the 
first  section  of  the  schedule  of  said  ('onstitutioii.  It  was  ex- 
pressly decided  by  this  court  in  the  case  of  Wright.  &c.  v.  Wood's 
Adm'r,  <fec.,  16  Ky.  Law  Rep.,  337,  opinion  of  the  court  by  Judge 
Jjewis.  rendered -October  2,  1894,  that  said  section  of  the  new 
</onstitution  did  not  repeal  section  3  of  chapter  57  of  the  General 
Statutes,  and  11  is  unnecessary  to  further  argue,  by  way  uf  con- 
struction, the  effect  of  said  section  of  the  Constitution  upon  said 
section  of  the  statute.  The  statute  gives  to  the  widow  not  only 
a  cause  of  action,  but  also  the  right  to  the  recovery,  if  any,  hail 
thereunder,  if  there  be  no  issue. 

The  section  of  the  Constitution  above  referred  to  was  not  in- 
tended to  be  retroactive,  but  to  apply  only  to  cases  arising  after 
the  adoption  of  the  new  Constitution.  '  Upon  tliis  ground  the 
court  erred  in  sustaining  the  demurrer  to  the  plaintiff's  petition. 

Wherefore,  the  judgment  of  tlie  lower  court  is  reversed,  and  the 
^ause  is  remanded  for  proceedings  consistent  with  this  opinion. 
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FIDELITY  TRUST  AND  SAFETY  VAULT  CO.  v.  PBES- 

TON,  &c. 

(Filed  December  13,  1894.) 

Reside Doe— Probate  of  will— One  having  a  fixed  residence  in  this  State  can. 
not  change  suoh  le^ral  residence  merely  bv  declarations  that  she  has  changed 
her  residence  or  by  an  Intent  to  change.  There  roust  be  an  actual  bodily 
removal  to  the  new  residence,  accompanied  by  an  intention  to  remain  there 
for  an  indefinite  period,  without  any  purpose  to  return  to  the  old  residence, 
except  for  temporarj^  purposes  of  pleasure  or  business,  In  order  to  efftect  a 
change  of  residence. 

In  this  case  thn  preponderance  of  evidence  shows  that  the  testatrix  did  not 
actually  change  her  residence  from  the  country  to  the  city  of  Louisville,  al- 
though It  is  quite  clear  that  she  wished  to  make  suoh  change  in  so  far  as  It 
was  necessary  In  order  to  secure  the  right  to  probate  her  will  in  Jefferson 
county. 

Barnett,  Miller  &  Barnett,  Muir,  Heyman  &  Muir  and  Byron 
Bacon  for  appellant. 

Wm.  Lindsay  and  Humphrey  &  Davie  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Pryor. 

A  paper  purporting  to  be  the  last  will  and  testament  of  Mrs. 
Mary  Howard  Preston  was  offered  for  probate  in  the  Jefferson 
County  Court  bj'  her  executor.  The  probate  was  denied  upon  the 
ground  that  the  legal  residence  of  the  testatrix,  at  the  time  of 
her  decease,  was  on  her  farm,  called  Norfolk,  in  the  county  of 
Trimble. 

An  appeal  was  taken  from  the  judgment  of  that  court  to  the 
Jefferson  Court  of  Common  Pleas,  and  the  judgment  of  the  county 
court  affirmed.  The  case  is  now  here  on  the  appeal  of  the  exec- 
utor from  the  judgment  of  the  common  pleas  court,  and  the  sole 
question  presented  is  one  of  fact,  and  that  is:  "Was  tlie  domicile 
of  the  testatrix  at  the  date  of  her  death  in  the  cit^'  of  Louisville, 
Jefferson  county,  or  in  the  county  of  Trimble?" 

There  is  much  testimony  on  the  issue,  and  some  that  would 
indicate  a  purpose  on  the  part  of  the  testatrix  to  change  her  res- 
idence from  the  countj'  ofTiimble  to  the  city  of  Louisville,  but 
the  decided  weight  of  tiie  evidence  favors  the  conclusion  that 
she  regarded  Norfolk,  in  the  county  of  Trimble,  as  her  fixed  and 
permanent  home. 

There  seems  to  be  bu4  little  if  any  difference  in  the  views  of 
counsel  as  to  what  constitutes  a  legal  residence  as  well  as  the 
right  of  every  one  sui  juris  to  change  his  domicile  at  pleasure.  The 
home  of  Mrs.  Preston  has  been  at  Norfolk  for  many  years,  and 
if  she  had  changed  her  residence  to  Louisville  herbodily  pres- 
ence was  not  only  necessary,  but  the  present  intention  to  remain 
for  an  indefinite  period  and  not  to  return  to  the  previous  resi- 
dence unless  temporarily  or  for  purposes  of  business  or  pleasure. 

One  may  have  a  summer  residence  at  Pewee  and  he  may  call 
it  his  home,  and  his  actual  legal  residence  is  the  city  of  Louis- 
ville, where  he  votes  and  conducts  his  business,  or  he  may  con- 
duct his  business  at  Louisville  and  have  his  actual  domicile  at 
Pewee.  The  location,  therefore,  of  his  legal  residence — his 
actual  domicile— must  often  be  deteimined  from  testimony,  and 
none  more  effectual  or  convincing  than  the  acts  of  the  person 
whose  place  of  domicile  is  questioned. 

It  is  conceded  the  testatrix  had  lived  upon  her  farm  in  Trim- 
ble for  many  years,  and  that  nothing  had  ever  been  said  by  her 
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or  an  act  done  indicating  her  purpose  to  abandon  her  home  until 
the  writing  of  her  will  by  counsel,  when,  apprehending  a  contest 
on  the  part  of  her  kindred,  it  was  suggested  by  him  that  the 
probate  in  Trimble  could  be  avoided  by  changing  her  place  of 
residence,  and  often  after  that  time  she  stated  to  her  friends  that 
her  residence  had  been  changed  to  the  city  of  Louisville;  and  in 
making  a  conveyance  to  some  of  her  realty  there  was  the  recital 
that  she  was  of  the  county  of  Jefferson,  State  of  Kentucky.  She 
also  rented  a  pew  a  year  or  two  before  her  death  in  the  cathedral, 
but  did  no  act  or  acts  other  than  these  mentioned  that  could 
conduce  to  show  she  had  in  fact  abandoned  her  home  in  Trimble 
for  one  in  Louisville. 

While  living  on  her  farm  in  Trimble  she  spent  many  of  her 
winters  at  the  Gait  House  in  Louisville,  and,  from  the  testimony 
in  this  case,  always  hailed  witli  delight  the  approach  of  spring, 
that,  she  might  return  to  her  home. 

She  left  Norfolk  in  Octoher  of  the  year  she  died  for  Louisville, 
in  company  with  her  physician,  who  had  advised  her  to  go  to  St. 
Joseph's  Infirmary,  where  she  could  have  better  treatment  and 
be  made  more  comfortable  in  her  diseased  condition;  but  when 
leaving  her  home  and  on  the  way  to  the  city  she  said  to  her 
physician  and  to  her  domestics  she  would  return  In  tiie  spring, 
and  directed  certain  improvements  made  to  her  dwelling,  tliat 
she  migiit  make  more  comfortable  her  visitors  whom  she  in- 
tended to  bring  with  her.  She  wrote  to  her  tenant  a  short  time 
before  her  death  to  aid  in  killing  her  hogs  and  salting  the  meat, 
saying  in  the  letter  she  unt^xpectedly  *'left  home  Saturday  a 
wenk  ago  on  account  of  my  health,'*  and  in  almost  every  in- 
stance, when  speaking  of  home,  Norfolk  was  the  place  desig- 
nated. 

Tlie  declaration  of  a  party,  where  the  evidence  is  otherwise 
evenly  l)alanced  as  to  the  place  of  his  domicile,  .vould  b<»  en- 
titleil  to  n)uc*h  weight;  but  when,  as  in  his  case,  the  testatrix  was 
only  temporarily  at  the  infirmary,  with  the  knowledge  that  she 
must  leave  as  soon  as  she  recovered — with  no  house  or  home  in 
the  city  or  place  of  business  she  could  call  her  own,  when  con- 
trasted with  the  lovely  and  attractive  home  called  Norfolk,  with 
its  comfortable  dwelling;  her  stock  and  tenants  on  her  ii,(U)«i  acre 
farm:  the  domestics  on  the  place;  her  chapel  in  which  she  wor- 
sliiped;  and,  as  said  by  the  learned  judge  below,  "with  the  mar- 
ble statue  of  her  fathei*,  the  portrait  of  her  hushand  and  snn,  and 
all  she  most  prized" — it  ('an  not  well  be  said  that  Norfolk  was 
only  a  place  of  sojourn  or  a  resort  for  pleasure,  and  the  city  of 
liouisville  her  legal    residence. 

Jf  the  effect  of  the  declarations  of  the  testatrix  that  slie  had 
changiHl  her  residence  had  not  been  destroyed  by  her  more  fre- 
quent declarations  made  during  the  same  j)eriod  that  Norfolk 
was  her  home,  it  would  still  be  dilTicult  to  conclude  that  she  had 
changed  her  home,  or  to  reconcile  such  declarations  with  her 
acts  and  conduct  up  to  the  date  of  her  death,  evidencing  her  love 
for  Norfolk  and  showing  that  she  regarded  it  as  her  peimanent 
iionie. 

That  this  good  woman  desired  her  will  probated  in  Jefferson 
county  is  unquestioned,  and  what  caused  her  anxiety  in  reference 
to  the*  probate  is  not  the  subject  of  inquiry  here,  but  it  is  mani- 
fc»st  that  her  residence  was  in  the  countv  of  Trimble,  and  by  rea- 
son of  our  statute  her  will  must  be  offered  for  probate  in'  that 
countv. 

Judgment  affirmed.     (Tipton  v.  Tipton,  87  Ky.,  243.) 
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JELLICO  COAL  MINING   CO.   v.    COMMONWEALTH. 

(Filed  January  15,  1895.) 

Id  criminal  prosecutions  the  maxim  that  "ignorance  of  the  law  excuses  no 
t>f)e"  must  be  strictly  applied  in  all  ca^^s:  therefore,  a  corporation  failing  to 
tsomply  with  the  provisions  of  the  Kentucky  Statutes  requiring  it  to  file  cer- 
tain statements  in  the  otBoe  of  the  secretary  of  Stat«  is  liable  to  the  penalty 
denounced  by  the  statute,  even  though  the  law  had  not  been  published  at 
the  time  of  the  failure  to  comply  with  It,  and  the  corporation  was  ignorant 
of  its  existence. 

R.  D.  Hill  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Wliitley  Circiit  Court. 

Opinion  of  tlie  court  by  Judpre  Graee. 

This  is  an  appeal  by  the  Jellico  Coal  Mining  Co.  from  a  judg- 
ment of  $100,  rendered  against  it  by  tlie  Whitley  Ciieuit  Court 
upon  an  indictment  found  in  said  court  on  May  IS,  ISIKS,  c!)arging 
that  said  corporation,  tliougli  doing  business  in  Kentucky,  had 
not,  on  May  H,  1H93,  nor  for  some  time  prior  tliereto,  filed  a  state- 
ment, by  either  its  president  or  secretary,  in  tlie  office  of  secre- 
tary of  state  at  Frankfort,  Ky..  giving  tlie  location  of  its  princi- 
pal offlceand  its  agent  at  said  place  upon  wli  im  service  of  process 

miy:ht  be   made. 

Tlie  chief  ground  relied  upon  by  said  appellant  for  failing  to  file 
such  a  statement  is  that  it  did  not  know  of  the  existcMice  of  the 
law  requiring  same  to  be  so  filed.  The  law  of  the  State,  taking 
effect  April  5,  1H93,  as  found  in  section  571  of  Kentucky  Statutes, 
under  title  "(Corporations, "  requires  sucli  a  statement  Vo  be  filed. 

The  case  was  submitted  to  the  jury  upv)n  an  agre(»d  state  of 
tact,  whereby  it  was  agreed  "that  this  law  on  corporations,  hav- 
ing been  passed  long  enough  to  take  effect  April  5,  1S9H,  was,  by 
order  of  i  he  legislature, 'printed  aliout  Ai)ril  25,  1W)8,  and  then 
distributed  by  the  secretary  of  state  as  fast  as  possible  to  clerks  of 
the  county  courts,  banks,  lawyers  and  corporations,  but  that  no 
copy  was  sont  to  appellant:  and  further,  that  in  fact  said  corpor- 
ation, its  agents  and  employes  were  in  fact  ignorant  of  the  exist- 
ence of  such  statute  until  May  24,  hsas.  when  they  were  informed 
of  same  by  their  altornc^y.  K.  J).  Hill,  and  that  ther<nipon  said 
defendant  immediately,  on  May  29,  189H,  filed  in  the  office  of  the 
secretary  of  state,  at  Frankfoit,  the  necessary  statement;  that 
defendant  was,  at  and  before  the  passage  of  said  law,  a  corpora- 
tion, c^'eated  by  the  laws  of  Kentucky,  doing  business  in  Whitley 
county,  Ky.,  wliere  it  had  an  office  and  an  agent  upon  whom  pro- 
cess could  iiave  been  served.  It  was  further  agreed  l)y  the  parties 
that  a  synopsis  of  this  coproration  law  was  jiublished  by  some  of 
tlie  daily  pajiers  in  Louisville  about  the  6th  or  7th  of  April,  1898, 
and  that  said  paper  circulated  in  WMiitle'y  county,  but  was  not 
called  to  the  attention  of  the  defendant."' 

Upon  the  agreed  statement  of  fact  the  court  instructed  the  jury 
to  find  for  the  Commonwealth,  the  usual  excejitions  were  taken 
and  the  case  brought  up. 

The  counsel  for  appellant,  while  conceding  the  general  doctrine 
"that  every  person  is  presumed  to  know  the  law,''  yet  insists 
that  this  is  not  an  absolute,  conclusive  presumption,  but  only 
one  tiiat  may  be  rebutted  bv  evidence;  and  surely  that  the  Com- 
monwealth may  agree  absolutely  and  unconditionally,  as  she  did 
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in  this   case,  that  appellant  was   ignorant  of    the  law,  and    thus 

agree  herself  out  of  court. 

We  can  not  view  the  matter  in  this  light.     The  maxim,  slightly 

changed   and  as  applicable   to   all   criminal   prosecutions,  being 

*'that  ignorance  of    the  law  excuses  no  one,''  is  one  of  the  oldest 

and  most  valuable   maxims  of   criminal  procedure— it  lies  at  the 
very  basis  of    all  successful    criminal  prosecutions.     It  is  not   so 
much  a  presumption  of  fact  as  a  fact,  as  it  is  a  conclusion  or  pre- 
sumption of  the  law  indispensably  necessaiy  to  be   made   by  the 
courts  alike  applicable  to  all  criminal   prosecutions.     Without  it^ 
the  court  would  be    powerless  to  maintain    any  eifective  and  val-* 
uable  administration  of  the  Criminal  Code.   In  point  of  antiquity 
it  dates  back  to  a  time  whereof   the  memory  of  man  runneth  not 
to  the  contrary;  and  while  it  may  he  possible  that  now  and  then, 
in  isolated  cases,  there   may  be   apparent   hardships,  yet    we  are 
unable   to    conceive   or   formulate   any  modification  of   the   rule 
whereby  appellant,  in  this  case,  can  be  relieved  from    the  opera- 
tion of  the  general  principle  without  utterly  destroying  same,and 
such  a  ruluj^  is  not  to  be  thought  of. 
Let  the  judgment  of  the  lower  court  be  affirmed. 


HELTON  V.  COMMONWEALTH. 

(Filed  January  16,  1895— Not  to  be   reported.) 

1.  Criminal  law— Evidence— The  appellant  will  not  be  heard  to  complain 
on  appeal  because  of  the  admission  of  oral  evidence  to  prove  facts  that  oiijrbt 
to  have  been  shown  by  record  evidence,  when  be  did  not  except  or  object  to 
the  oral  testiJiiouy  wlit-n  ofTered  and  introduced. 

On  a  trial  for  perjury,  alleged  to  have  been  committed  by  defendant  dur- 
ing the  trial  of  a  certain  Indictment  against  him,  the  pendency  of  such  in- 
dictment and  the  facts  of  the  trial  were  proven  orally,  without  objection  on 
the  part  of  defendant:  therefore,  the  failure  to  Introduce  the  indictment, 
and  to  read  the  order  of  court  to  prove  the  former  trial,  can  not  be  coDBid- 
ervd  on  jippeal. 

9.  A  reversal  can  not  be  granted  because  of  the  refusal  of  the  trial  conrt 
to  grant  a  new  trial  on  the  ground  that  one  of  the  juTors  had.  previous  to 
the  trial,  formed  and  expressed  an  opinion  unfavorable  to  the  accused. 

A.  H.  Howard  for  appellant. 

W.  J.  Hendriclv  for  appellee. 

Appeal  from  Map:offln  Circuit  Court. 

Opinion  of  the  court  by  Judge  (xrace. 

This  is  an  appeal  by  Smith  Helton  from  a  judgment  of  the  Ma- 
goffin Circuit  Court  wlierehy,  upon  a  verdict  of  guilty  by  a  jury, 
he  was  sentenced  to  confinement  in  the  State  penitentiary  for'a 
term  of  one  year  upon  a  charge  of  perjury. 

The  indictment  is  in  the  usual  form,  containing,  among  other 
necessary  averments,  one  that  the  false  oath  charged  to  have 
be^'U  given  and  made  by  said  Helton  was  in  the  Magolfln  court  at 
a  previous  term,  and  upon  the  trial  of  accused  the  said  court, 
upon  an  inciictnient  theretofore  pending  in  said  court  against  said 
Helton  for  carrying  concealed  upon  his  person  a  deadly  weapon, 
being  on  said  trial  duly  sworn  by  the  judge  of  .said  court.  The 
instructions  were  in  the  usual  form  in  perjury  prosecutions,  warn- 
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Ing  the  jury  that  a  conviction  could  only  be  had  on  the  testimony 
of  two  witnesses,  or  of  one,  and  stong  corroborating  circumstances 
that  the  oath  formerly  made  by  said  Helton  on  said  trial  was 
knowingly  and  corruptly  false,  and  such  testimony  appears  upon 
the  trial. 

The  original  indictment  for  carrying  the  concealed  weapon  was 
not  read  in  evidence  to  the  jury  on  this  trial,  neither  the  orders 
of  court  showing  its  pendency  and  the  trial  of  accused  under 
same.  All  these  matters  wore  testified  to  orally,  and  while  the 
accused,  in  his  motion  for  a  new  trial,  makes  one  of  his  grounds 
for  same  the  admission  of  improper  testiomny  against  him,  yet 
the  bill  of  exceptions  on  file  fails  to  show  any  objection  to  this 
testimony  on  the  trial,  or  any  exceptions  by  accused  to  the  ruling 
of  the  court  on  the  same,  and  without  this  appearing  in  the  bilT 
the  uniform  practice  of   this  court  is  to  disregard  it. 

It  apears  that  on  the  calling  of  the  case  for  trial  accused  filed 
an  affidavit  for  continuance  on  the  ground  of  absent  witnesses  wl)o. 
lived  in  another  county.  This  motion  was  overruled  by  the  court 
and  exceptions  t|aken  doubtless  on  the  ground  that  due  diligence 
was  not  shown  to  procure  the  attendance  of  said  witnesses.  In 
this  view  we  concur  with  the  court  below.  A  motion  for  a  new 
trial  was  also  made,  and  one  of  the  grounds  for  same  being  that 
one  of  the  jurors  trying  the  cause  had  previously  formed  and  ex- 
pressed an  opinion  unfavorable  to  the  innocence  of  the  prisoner, 
supporting  said  exception  bv  the  afflJavits  of  two  witnesses  to. 
that  effect;  this,  however,  being  on  a  motion  for  a  new  trial,  *ind 
any  error  appearing  therein  only  for  the  llrst  time  can  not  be 
made  the  subject  or  reversal  on  appeal. 

The  appellant  has  filed  no  brief  pointing  out  to  the  court  the 
errors  of  which  he  complains,  and  on  examination  we  perceive 
none  to  the  prejudice  of  the  substantial  rights  of  the  appellant 
which  authorizes  a  reversal  of  his  cause. 

Wherefore,  the  judgment  is  affirmed. 


GRATZ   V.    COMMONWEALTH. 

(Filed  November  20,  1894.) 

1.  Criminal  law— Incllc5tment— Although  the  indictment  describes  the 
offense  oharf^ed  as  "malicious  cutcia^  and  wounding  with  intent  to  kill, 
committed  as  follows,"  etc.,  yet  it  so  sets  forth  the  facts  constiruting  the 
offense  charged  as  to  show  clearly  that  it  is  that  of  willfully  and  maliciously 
cutting  anotlier  with  a  knife  with  intent  to  kill:  and  since  only  a  "brief 
general  description"  of  a  crime  having  no  general  name  is  all  that  is  re- 
quired in  an  indictment  by  the  Code,  this  one  must  beheld  sufficient  in  law. 

2.  A  charge  that  the  offense  was  committed  on  the  day  before  the  indict' 
ment  was  found  imports  the  charge  of  the  commission  of  the  offense  before 
the  finding  of  the  indictment. 

8.  The  question  of  the  authority  of  the  person  shot  to  act  as  a  deputy 
marshal  at  the  time  of  the  shooting  ought  to  have  been  decided  by  the  court 
and  not  submitted  to  the  jury,  the  evidence  clearly  showing  that  be  was  so 
authorized;  but  this  error  was  favorable  rather  than  prejudicial  to  the  ac- 
cused. 

L.  T.  Moore  for  appellant. 

W  J.  Hendrick  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

vol.  16—30 
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Opinion  of  the  court  by  Judge  Lewis. 

Thi!  indictment  under  which  appellant  was  convicted  is  as  fol- 
lows: ''The  grand  jury  of  Clark  county,  in  the  name  and  by  the 
Auhority  of  the  Commnowoalth  of  Kentucky,  accuse  David  Gratz 
of  the  crime  of  malicious  cutting  and  wounding  with  intent  to 
kill,  committed  as  follows,  viz. :  That  said  David  Gratz,  on  the 
26th  day  of  September,  1884,  in  the  counry  aforesaid,  did  unlaw- 
fully, willfully,  feloniously  and  maliciously  cut  and  wound  T.  M. 

l^ewton  with  a  knife  with  intent  to  kill  him  (the  said  Newtou), 
of  which  cutting  and  wounding  he  did  not  die,  against  the  peace 
and  dignity  of  the  Commonwealth  of  Kentucky." 

The  statute,  section  1166,  provides  that  if  "any  person  shall 
willfully  and  maliciously  cut  *  •  *  another  with  a  knife 
*  *  ♦  with  intention  to  kill,  if  the  person  so  cut  ♦  «  *  die 
not  thereby,  he  shall  be  conflned  in  the  penitentiary  not  less  than 
one  nor  more  than  five   years.'' 

It  will  be  observed  that  two  words,'* willfully *'  and  '•another," 
used  in  the  statute,  are  omitted  from  description  of  the  oifense 
charged  in  the  indictment,  which  counsel  now  contend  is  a  fatal 
defect. 

All  the  Criminal  Code  re(}uires,  when  an  offense  charged  has 
"no  general  name,  is  a  brief  general  description  as  given  by 
law."     (Section  128.) 

And  "the  words  used  in  a  statute  to  define  an  oifense  need  not 
be  strictly  pursued  in  an  indictment,  but  other  words  conveying 
the  same  meaning  may  be  used."     (Section  126.) 

It  seems  to  us  ttiat  the  offense  of  which  appellant  is  accused  is 
so  fully  and  clearly  described  in  the  indictment  as  to  leave 
no  reasonable  doubt  it  is  the  same  as  that  defined  and  de- 
nounced in  section  1166  of  the  statutes.  For  a  charge  or  accusa- 
tion that  a  defendant  cut  and  wounded  maliciously  and  with  in- 
tent to  kill  necessarily  means  he  did  the  act  willfully;  and  in 
that  connection  of  the  word  "another"  was  not  at  all  necessary 
to  convey  the  idea  the  subject  of  such  malicious  cutting  was  a 
human  being. "  Besides,  the  statement  of  acts  constituting  the 
offense  is  made  "in  such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended,  and  with  such 
degree  of  certainty  as  to  enable  the  court  to  pronounce  judgment 
on  conviction  according  to  rights  of  the  case." 

The  language  used  imports  that  the  offense  charged  was  com- 
mitted before  the  indictment  was  found,  and  it  was  not,  as  coun- 
sel aigues,  necessary  to  state  the  facts  in  terms.  It  is  distinctly 
averred  the  offense  was  committed  September  25,  though  it 
turned  out  on  trial  it  had  be^n  done  as  early  as  July,  while  the 
transcript  shows  the  indictment  was  not  found  until  September 
26,  1894. 

There  is  direct  evidence  that  the  defendant  severely  cut  New- 
ton willfully  and  maliciously  and  not  in  his  necessary  self-de- 
fense, and,  consequently,  it  is  not  in  the  province  or  "power  of 
this  court  to  reverse  the  judgment  upon  the  ground  the  verdict 
was  contrary  to  the  evidence. 

It  appears  that  Newton,  acting  asf  policeman,  heard,  about  II 
o'clock  at  night,  a  cry  of  distress  from  a  woman,  and  immedi- 
ately proceeded,  as  it  was  his  duty,  to  the  house  of  defendant, 
who*,  after  being  several  times  told  to  do  so,  came  oustside  of  his 
premises  to  where  the  offlcer  was  and  without  le^al  excuse  seized 
and  commenced  to  stab  him  with  a^cnife,  inflictmg  as  many  as 
seven  wounds.  There  is  no  question  of  the  woman  who  made 
the  outcry    being   the    wife   of   the  ^accused,  and  evidence  of  the 
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t>fl9cer  and  attending  ciroumstanceg  tends  strongly  to  show  the 

•cause  of  it  was  her  husband.    He,  on  the  contrary,  testifies  the 

•cry  of  distress  was  made  because  she  supponed  lie  had  fallen  into 

the  well,  and  two  witnesses,  who  were  at  that  time  in  the  house, 

faer  mother  and  sister,  stated  on  the  trial  Newton  fired  a  pistol 
«t  and  wounded  the  accused  before  the  knife  was  used.  But  the 
Jury  seems  to  ha^ve  discredited  that  testimony,  accepting  instead 
as  true  the  theory  that  hi&  conduct  caused  his  wife  to  cry  out, 
«nd  statement  of  Newton  that  he  did  not  fire  his  pistol  until  he 
was  stabbed. 

The  court  instructed  the  jury  fully  and  clearly  as  to  questions 
^f  guilt  of  the  accused,  the  degrees  of  the  offense  charged,  and 
as  to  the  law  of  self-defense.  And  the  only  error  committed  in 
that  connection  was  in  giving  instruction  9  in  the  form  .it  now 
appears,  which  was  favorable  rather  than  prejudicial  to  defend- 
ant; for  the  court,  instead  of  deciding,  as  was  its  duty,  and*  as 
the  evidence  fully  authorized  that  Newton  was  at  that  time 
deputy  policeman  of  Winchester,  where  the  crime  occurred,  by 
that  instruotior.,  improperly  permitted  the  jury  to  decide  that 
question,  thereby  making  Newton's  authoritv  to  arrest  accused; 
and  his  right  to  resist  to  the  extent  of  taking  the  life  of  the 
-officer  depends  upon  decision  of  the  jury  of  a  legal  question. 

As  in  our  opinion  no  error  of  law  to  prejudice  of  appellant 
occurred  on  the  trial,  the  Judgment  is  afBrmed. 


CITY  OF  LEXINGTON  ON  APPEAL. 

(Filed  December  11,  1894.) 

1.  Where  a  muniolpal  oorporation,  before  the  adoption  of  the  present  Con- 
stitution, had  been  especially  authorized  to  incur  a  certain  Indebtedness  for 
fiublio  improvements,  it  has  a  right  to  make  obligatory  contracts  for  such 
mprovements,  in  pursuance  of  such  authority,  even  aft«>r  the  adoption  of 
the  Constitution,  at  least  until  the  time  when  the  general  assembly,  by  gen- 
eral laws,  made  provision  for  its  government. 
9.  Same — Case— The   city   of   Lexington,  by   amendment   to   its  charter, 

gassed  in  April.  1890,  was  authorized  to  construct  brick  streets  and  issue  its 
onds  for  $150,000  to  pay  for  same.  Ordinances  for  construction  of  such 
streets  wert^  enaored  from  time  to  time  after  July,  18i)0,  and  in  October, 
1894,  an  ordinance  authoriing  the  Issuance  of  $150,000  to  pay  for  the  improve- 
ment was  passed.  The  charter  to  govern  cities  of  its  class  became  a  law 
March,  1894,  and  gave  such  cities  "power  to  issue  bonds  for  an  amount  to 
tx>ntruct,  complete  and  pay  for  sewwrs  *  ♦  •  or  other  public  improvement 
authorized  to  be  constructed  under  laws  heretofore  enacted,  or  for  completing 
«nd  carrying  out  any  contract  made  for  the  construction  of  any  such  sewer, 
building  or  improvement. "  Held— Under  the  construction  ffiven  the  Con- 
stitution of  1891  and  under  the  provisions  of  this  charter,  such  bonds  so  au- 
tboriEed  are  valid. 

Bronston  &  Allen  for  appellant. 

Appeal  from  Fayette  Circnt  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  charter  of  the  cities  of  the  second  class  provides  that  the 
validity  of  city  ordinances  and  by-laws  may  be  tried  by  writ  of 
prohibition  from  the  circuit  court,  or  upon  ex  parte  petition  of 
the  city,  or  of  any  bona  fide  citizen  and  resident  thereof,  to  the 
circuit  court,  with  right  of  appeal  in  any  event  to  this  court. 
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In  this  case,  the  oity  of  Lexington,  a  oity  of  the  second  class^ 
by  its  ex  parte  petition  to  the  Fayette  Circuit  Court,  seeks  to  try^ 
the  validity  of  an  ordinance  of  its  g;enerai  council,  passed  in 
October,  1894,  providing  for  the  issual  of  the  bonds  of  the  city 
for  the  sum  of  $150,000  in  payment  of  a  debt,  the  contraction  of 
which  was  specifically  authorized  by  an  act  of  the  general  assem- 
bly in  April,  1890. 

The  act  was  in  the  form  of  an  amendment  to  the, charter,  and 
authorized  the  city  to  reconstruct  its  streets  in  brick,  requiring 
it  to  pay  one-third  of  the  cost  thereof  and  the  abutting  property 
owners  the  residue. 

The  first  ordinance  providing  for  such  reconstruction,  in  pur- 
suance of  the  amendment  of  April,  1890,  was  adopted  in  July  of 
that  year,  and  successive  ordinances  were  adopted  from  time  to 
time  for  other  parts  of  the  work  until  the  one  in  question  provid- 
ing for  the  issual  of  bonds  in  payment  for  the  work.  Its  validity 
is'questioned  on  the  ground  that  the  indebtedness  for  which  it 
provides  payment  was,  in  fact,  contracted  since  the  adoption  of 
the  Constitution,  and  is  in  excess  of  that  authorized  by  section 
167  and  168  thereof. 

There  was  no  submission  of  the  question  to  the  voters  of  the 
city,  whether  or  not  the  indebtedness  should  be  contracted,  and 
none  was  required  under  the  amendment  of  1890.  Without  going 
into  a  discussion  of  the  objects  of  those  sections  of  the  Constitu- 
tion limiting  the  power  of  city  governments  to  contract  debts,  it 
seems  to  us  that  the  question  involved  here  in  effect  has  been 
determined  by  this  court  in  at  least  three  cases.  In  Byrne,  solic- 
itor V.  City  of  Covington,  15  Ky.  Law  Rep.,  33;  Aydelett  v.  Town 
of  South  Louisville,  ante,  166,  and  in  Holtzhauer  v.  City  of  New- 

Eort,  15  Ky.  Law  Rep.,  188,  it  was  held  that  in  cases  where  cities 
ad  been  specially  authorized,  prior  to  the  adoption  of  the  Con- 
stitution, to  contract  an  indebtedness  for  public  improvements 
by  amendments  to  their  charters,  or  acts  in  tije  nature  of  amend- 
ments, they  might  lawfully  make  such  contracts  in  pursuance  of 
this  previous  authority,  even  after  the  adoption  of  the  Constitu- 
tion, at  any  rate  until  such  time  as  the  general  assembly  should 
provide,  by  general  laws,  for  their  government. 

The  general  assembly,  in  March,  1894,  did  provide  a  charter  for 
cities  of  the  second  class,  and  on  the  question  involved  here 
said:  **The  general  council  shall  have  power  to  issue  city  bonds 
for  an  amount  sufficient  to  construct,  complete  and  pay  for  any 
sewer,  building  or  other  public  improvement  authorized  to  be 
constructed  under  laws  heretofore  enacted,  or  for  the  completing 
and  carrying  out  any  contract  made  for  the  construction  of  any 
such  sewer,  building  or  improvement.'^  (Kentuckj*  Statutes, 
section  8072. 

It  seems  to  us  that  the  construction  given  by  this  court  to  the 
sections  of  the  Constitution  supposed  to  be  violated,  and  the  sub- 
sequent legislation  adopted  in  accord  with  that  construction, 
leave  nothing  further  to  be  desired  on  the  point  involved  in  this 
case.  It  is  argued  witli  confidence  that  the  aggregate  indebted- 
ness of  the  city,  when  its  existing  and  proposed  indebtedness 
shall  have  been  added,  will  not  exceed  the  constitutional  limit. 
We  need  not  consider  this  contention. 

For  the  reasons  indicated,  the  ordinance  in  question  is  valid^ 
as  are  the  bonds  issued  in  pursuance  thereof. 

Judgment  affirmed. 
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COOK  V.  JONES. 

(Filed  December  15,  1894.) 

1.  Where  a  lessee  sublets  his  entire  interest  in  a  part  of  the  premises,  it  is 
•^n  assiirnraent  pro  tanto,  and  not  a  Bublettin^. 

a.  Landlord  and  t-enant— Right  of  assignee  of  lessee  to  exercise  option  to 
renew—A  lease  for  ten  years  granted  lessee  an  option  to  renew  for  five,  years* 
and  obllgat-ed  hini  to  sublet  certain  parts  of  the  premises  to  tenants  already 
fX)oupying  6uch  parts.  The  lessee  sublet  the  part  of  the  premises  in  oontro- 
▼ersy  to  the  assignor  of  defendant  for  a  term  of  ten  years,  with  an  option  to 
renew  for  five  years,  as  set  out  In  the  original  lease.  Subsequently  the 
lessee  assigned  'to  H.,  with  consent  of  landlord,  bis  entire  Interest  in  the 
tsontraat  of  lease.  Before  expiration  of  lease  the  original  lessee  notified  the 
landlord  that  he  would  not  renew  the  lease  for  five  years;  but  H.  claimed 
the  right  to  renew,  and  so  notified  the  landlord,  and  the  agent  of  the  land- 
lord assured  the  defendant  that  he  would  be  permitted  to  renew  his  lease  for 
five  years.  At  the  ezplratlou  of  the  ten  years  the  landlord  seeks  to  obtain 
possession  from  defendant,  who  claims  the  right  to  renew.    Held— 

First.  Defendant  holds  by  assignment  of  a  part  of  the  original  contract  of 
lease,  and  not  as  subtenant. 

Second.  As  assignee,  defendant  had  a  right  to  exercise  the  option  to  renew 
for  five  years  as  to  the  premises  occupied  by  him. 

Third.  Even  if  the  defendant  did  not  have  a  right  to  exercise  the  option  to 
renew  the  lease  as  to  the  premises  claimed  by  him.  which  was  only  a  part  of 
the  estate  leased,  yet  he  did  as  assignee  have  a  right  to  require  his  assignor 
to  so  renew  In  bis  behalf. 

Fourth.  Where  the  landlord,  through  his  agitnt,  by  assuring  defendant 
that  he  would  be  permitted  to  renew,  caused  defendant  not  to  expressly  de- 
mand of  his  assignor  the  exercise  of  the  option  to  renew,  the  landlord  will 
not  he  permitted  to  profit  by  his  own  wrong  and  obtain  possession  of  the 
premises  because  notice  of  the  option  to  renew  whs  not  given  him. 

Fifth.  The  evidence  sufficiently  established  the  authority  of  the  agent  to 
renew  the  lease  in  behalf  of  the  landlord. 

Marc  Mundy  for  appellant. 

Humplirey  &  Davie  for  appellee. 

Appeal  from   Jefferson   Circuit  Court,  law  and  equity  division. 

Opinion  of  tiie  court  by  Judge  Hazelrigg. 

Samuel  H.  Jones  and  his  son,  Samuel  H.,  Jr.,  were  the  owners 
of  a  lot  of  ground  in  Louisville,  situated  in  the  square  bound  by 
Third,  Chestnut,  Fourth  and  Walnut  streets,  its  frontage  on 
Fourth  being  about  19()  feet  and  extending  bacl?  some  250  feet; 
the  frontage  on  Walnut  was  about  83  feet,  with  a  depth  of  180 
feet. 

Prior  to  the  rental  contract,  out  of  whicli  tliis  controversy 
grows,  the  premises  fronting  on'  Fourth  street  were  occupied  by 
a  number  of  tenants,  who  had  built  their  own  improvements, 
under  an  arrangement  by  which  they  paid  a  ground  rent  to  their 
landlord,  based  on  the  value  of  the  lot  occupied  by  them.  The 
precise  terms  of  their  rental  contracts  are  not  shown  here,  and 
we  do  not  know  upon  what  conditions,  if  any,  the  tenants  might 
remove  their  improvements  in  the  event  their  leases  were  termi- 
nated. 

We  find  the  premises  occupied  by  those  who  had  erected  valu- 
4ible  improvements  thereon  under  an  arrangement,  as  we  assume, 
vbich  aemanded  some  consideration  and  protection  at  the  hands 
-of  the  landlord,  as  a  provision  for  their  benefit  was  inserted  in 
the  lease   we  are  about   to  consider.    These  prior  leases   were 
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about  to  expire,  and  on  May  5,  1881,  the  Joneses  leased  the  entire 

premises   to   the   Louisville   Coffln   Co.  for  a  term  of  ten    years 

from  and  after  January  1,  1883,  with  the  privilege  of  renewal  for 

a. term  of  five  years  upon  the  same  conditions,  at  the  option  of 

the  company. 

The  business  needs  of  the  company,  as  we  suppose,  not  requir- 
int5  the  whole  of  the  property,  it  secured  the  right  to  sublet  anv 
part  of  it,  but  the  following  stipulations  were  inserted  in  bebaff 
of  the  Fourth  street  tenants:  "And,  whereas,  a  portion  of  said 
ground  fronting  on  Fourth  street  is  occupied  by  divers  persons,, 
therefore,  in  order  to  protect  their  interests,  said  second  parties, 
the  coffin  company,  covenant  to  sublet  to  said  persons  for  a  term 
not  exceeding  the'  term  of  this  lease  the  lots  respectively  occu- 
pied by  them.  And  in  estimating  the  rent  to  be  charged  to  and 
paid  by  said  subtenants  to  said  second  parties,  the  ground  occu« 

Sied  by  them  shall  be  appraised  as  aforesaid,  and  as  of  the 
epth  of  250  feet,  or  to  the  east  boundary  of  the  ground  hereby 
leased,  and  said  subtenants  shall  pay  three-fourths  of  six  per- 
cent, per  annum  of  the  value  of  the  lots  appraised  as  aforesaid, 
and  upon  the  same  terms  and  conditions  as  are  reserved  and 
made  in  this  lease.'' 

On  the  1st  of  January,  1883,  the  coffin  company,  in  pursuance 
of  its  covenant,  did  lease  to  Chas.  Godshaw,  one  of  the  Fourth 
street  tenants,  the  premises  occupied  by  him  '*for  and  during^ 
the  term  of  ten  years  from  and  after  January  1.  A.  D.  1883,  with 
option  to  the  said  Chas.  Godshaw  to  renew  said  lease  for  a  term 
of  five  years,  as  specified  in  said  lease  to  said  Louisville  Coffla 
Co.,  on  the  same  terms  and  conditions  as  are  specified  in  said 
lease  to  said  Louisville  Coffin  Co.  aforesaid  for  subtenants.'* 

On  February  7,  1883,  Godshaw,  in  consideration  of  the  sum  of 
$1,300,  sold  ins  house  and  all  other  improvements  and  appurte- 
nances thereto  belonging,  situated  on  the  lot  in  question,  to  the 
appellant.  Cook,  who  took  possession  of  the  premises  and  there- 
after paid  the  ground  rent  to  the  company. 

In  1884  the  appellee,  Samuel  H.  Jones,  Jr.,  theretofore  a  minor, 
became  of  age  and  ratified  the  lease  to  the  coffin  company.  Hia 
father  died  l^efore  this  litigation  began,  and  the  son  became  the 
sole  owner. 

In  1888  the  coffin  company  sold  out  its  improvements  on  the 
property  to  the  Hegan  Mantel  Co.,  known  in  the  record  also  as 
Hegan  Bros.  The  appellee  joined  in  this  contract,  which  was  a 
transfer  not  only  of  the  improvements,  but  of  the  remainder  of 
the  coffin  company's  unexpired  leasehold,  ** together  with  the 
privilege  of  renewal  for  five  j-ears,  as  set  out  in  the  lease  of  1881-**^ 

All  tlie  tenants  on  the  premises,  including  the  Hegan  Mantel 
Co.,  prior  to  January  1,  1893,  the  termination  of  the  original 
lease,  applied  to  Pope,  agent  of' Jones,  as  well  as  to  the  Louis- 
ville Coffin  Co.,  for  a  renewal  of  their  leases  for  five  years. 

On  December  12,  1892,  the  coffin  company  wrote  to  Jones:  *'We- 
notify  you  that  we  will  not  exercise  our  option  to  renew  the 
same  for  a  further  period  of  five  years  except  the  Hegan  Bros. 
lease,  concerning  which  there  is  a  special  obligation  in  case  they 
desire  a  continuance." 

On  January  23,  181^3,  no  contract  of  renewal  having  been  exe- 
cuted, the  appellee  sought  to  oust  the  appellant  by  a  writ  of 
foroibe  detainer. 

A  judgment  of  restitution  was  obtained  from  a  magistrate's, 
court  which  Cook  traversed,  and  on  a  trial  before  a  special  Judge 
of  the  Jefferson  Circuit  Court,  a  jury  being  waived,  judgment, 
was  rendered  for  Cook,  but  a  new  trial  was  subsequently  granted 
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by  the  regular  judge,  and,  on  a  trial  thereafter  had  before  a  jury, 
tne  oourt  peremptorily  instructed  a  finding  for  the  appellee. 
From  that  judgment  on  that  finding  Cuolc  appeals. 

The  rights  of  other  Fourth  street  tenants  appear  to  be  depend- 
ent on  tlie  determination  of  this  appeal,  and  the  following  map 
vill  explain  their  respective  holdings: 
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For  the  appellee  it  is  contended  that  the  Louisville  Coffin  Co. 
alone  had  the  right  to  exercise  the  option  to  renew  or  extend  the 
lease,  and  it  having  declined  to  exercise  it,  the  appellee  was 
entitled  to  the  possession  of  the  premises;  that  even  if,  as  con- 
tended by  the  appellant.  Pope,  as  agent  for  Jones,  had  given 
assurances  to  the  tenants  that  their  leases  would  be  renewed, 
yet  he  (Pope)  had  no  authority  to  malte  an  agreement  to  renew, 
and  in  fact  made  no  such  agreement  or  gave  such  assurances; 
that  the  coffin  company  alone  had  the  right  to  remove  improve- 
ments, and  was  to  do  that  the  last  year  of  the  lease,  and  all 
proof  or  showing  as  to  the  improvements  erected  and  owned  by 
these  tenants  wa.-*  irrelevant  to  the  issue,  and  properly  excluded 
from  consideration  by  the  lower  court;  that  under  the  lease 
there  was  but  one  right  of  renewal,  and  tnat  was  a  right  to  renew 
for  the  entire  property  and  not  for  a  fragment  of  it.  **By  no 
species  of  ingenious  jugglery,"  savs  counsel,  **can  it  be  worked 
out  that  any  subtenant  had  the  right  to  renew  for  his  own  frag- 
ment of  land  only,  and  no  subtenant  has  ever  sought  to  renew 
for  anything  else  but  his  own  fragment." 

Tliese  contentions  of  counsel  appear  plausible,  it  seems  to  us, 
only  upon  a  very  strict  and  technical  construction  of  the  lease  of 
the  coffin  company.  It  may  be  true  that  as  the  lessee  might  not 
elect  to  renew  for  a  part  of  the  premises,  its  assignees  could  not 
do  so.  But  when  the  coffin  company  sold  and  transferred  its 
entire  interest  in  the  premises  to  others,  as  was  contemplated  it 
might  do  under  the  lease,  and  which  it  might  do  without  an 
expressed  contract,  its  right  to  exercise  the  option  of  renewal 
also  passed  by  the  sale  and  transfer,  and  it  would  seem  strange 
if  the  assignees,  representing  the  entire  right  of  the  coffin  com> 
pany,  miglit  not  do  what  their  assignor  might  do. 

The  rights  of  the  landlord  could  be  in  nowise  affected  by  the 
ezeroise  of  the  option  to  renew  on  the  part  of  the  assignees  of 
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the  company  any  more  than  if  the  option  was  exercised  by  the 
company  itself.  *  The  right  of  renewal  was  one  claimed  by  the 
assignees  under  their  purchase  of  the  leasehold  from  the  com- 
pany, and  hence  subordinate  to  the  demands  of  the  rental  eon- 
tract  between  the  landlord  and  the  company.  This  contract  gave 
to  the  landlord  "a  lien  for  the  rent  on  all  buildings  and  improve- 
ments now  on  said  ground,  or  that  may  be  erected  thereon  by 
said  second  party  (cofHn  company),  or  any  subtenant,  and  all  in- 
surance held  or  to  be  held  by  said  second  party  or  said  subtenants; 
and  also  a  lien  for  said  rent  on  this  lease  and  leasehold  thereof, 
and  on  the  respective  leases  and  leaseholds  of  said  subtenants.'^ 
Thus,  while  the  contract  of  May  6,  1881,  provided  for  a  parceling 
out  of  the  ground  and  a  renting  to  diffprent  persons  in  severalty, 
there  was  no  severance  of  the  obligation  on  the  part  of  the  ten- 
ants and  subtenants  to  their  landlord.  Each  one\s  building,  im- 
provements, insurance,  leasehold,  etc.,  was  liable  to  the  landlord 
for  the  entire  rent. 

It  is  said,  however,  that  no  subtenant  or  assignee  of  the  coffin 
company  oifered  to  renew  for  the  entire  premises,  or  undertook 
the  obligation  to  pay  the  entire  rent.  This,  we  think,  makes  no 
difference.  The  legal  rights  of  the  landlord  were  fixed  under  the 
contract,  and  when  the  subtenants  demanded  a  renewal  the  law 
of  the  contract  imposed  the  obligation.  The  letter  of  the  coffin 
company,  written  after  it  had  sold  out  all  interest  in  the  lease- 
hold and  no  longer  occupied  any  i)ortion  of  the  ground,  could  not 
affect  the  rights  of  its  assignees.  The  landlord  had  ample  notice 
of  tlie  sale  and  transfer  made  by  its  original  tenant  to  these 
subtenants  or  assignees.  He  had  joined  in  the  sale  to  the  Hegan 
Mantel  Co.,  and  knew  of  its  right  to  renew,  and  Mr.  Pope,  his 
agent,  is  shown  to  have  known  of  the  claims  of  tlie  other 
assignees  in  the  spring  of  1892.  The  contracts  of  the  company 
witli  the  subtenants  and  with  the  Hegan  Mantel  Co.  were  not 
mere  sublettings.  They  were  assignments  of  its  entire  right  and 
interest  in  and  to  the  leasehold.  "The  distinction  between  an 
assignment  and  a  lease  depends  upon  the  quantity  of  interest 
that  passes  and  not  upon  the  extent  of  the  premises  transferred. 
Wlien,  therefore,  the  lessee  of  a  house  for  seven  years  devises  a 
part  of  it  to  another  for  the  whole  of  his  term,  this  is  not  an 
underlease  but  an  assignment  pro  tanto."  (Wood's  Landlord 
and  Tenant,  section  65,  and  Taylor's  Jjandlord  and  Tenant,  sec- 
tion 426. ) 

If,  liowever,  the  contract  of  May,  1881,  is  to  be  so  strictly  con- 
strued as  that  these  assignees,  not  being  parties  to  it,  are  not 
entitled  to  demand  a  renewal  of  the  landlord,  though  they  all 
make  the  application,  yet  it  is  liardly  to  be  denied  that  thev 
could  have  required  the  coftin  company  to  make  such  demand. 
This  they  miglit  not  be  entitled  to  do,  if  they  had  been  mere 
.subtenants,  but  as  assignees  they  clearly  had  such  right.  They 
insist  they  did  not  exercise  it  because  of  the  assurances  given 
them  by  the  landlord  through  his  agent,  as  early  as  in  the  spring 
of  1892,  that  their  leases  would  be  promptly  renewed.  If  sucn 
assurances  were  in  fact  given,  we  do  not  see  how  the  landlord  is 
to  profit  by  his  own  wrong  and  obtain  possession  of  his  property 
by  violating  his  pledges  to  renew  the  lease.  The  question  is, 
then,  were  any  such  assurances  given? 

The  trial  judge  was  of  the  opinion  that  testimony  on  this  ques- 
tion was  incompetent,  and  we  get  the  proof  only  in  the  form  of 
^n  avowal  of  counsel  while  the  witness  was  on  the  stand.  The 
avowal  is  that  the  appellant  had  quite  a  number  of  interviews  In 
the  latter  part  of  the  spring  and  in  the  fall  of  1892  on  the  subject 
of  a  renewal  of  his  lease  with  Dr.  Pope,  and  insisted  on  knowing 
whether  or  not  the  extension  of  his  lease  would  be  made,  because 
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of  the  importance  to  bim  to  provide  a  home  and  to  sell  his  prop- 
erty, which  he  valued  at  $6,000,  and  that  Dr.  Pope  assured  him 
that  the  lease  would  be  extended,  and  that  he  need  have  no 
apprehension  to  the  contrary,  and  to  give  himself  no  uneasiness; 
that  the  first  time  he  received  any  information  from  Dr.  Pope 
that  the  lease  would  not  be  renewed  was  on  the  7th  day  of  Jan- 
uary, 1893.  By  B.  F.  Alford  also  it  was  proposed  to  be  shown 
that  at  the  solicitation  of  the  appellant  he  went  to  see  Dr.  Pope 
In  the  spring  of  1892  about  having  the  lease  extended  for  the  Ave 
years,  and  Dr.  Pope  assured  him  that  the  lease  would  be  extended, 
and  for  him  to  say  to  Dr.  Cook  he  need  be  under  no  apprehen- 
sion about  it;  that  he  reported  to  Dr.  Cook  as  directed  by  Dr. 
Pope  that  the  lease  would  be  renewed,  and  that  he  need  have  no 
apprehension  and  give  himself  no  uneasiness;  that  whether  the 
lease  was  extended  by  the  coffin  company  or  not,  Jones,  the 
owner,  would  extend  it  for  him  for  five  years  from  January  1, 
1898;  that  witness  testified  that  he  went  to  Dr.  Pope  as  the  agent 
of  all  the  Fourth  street  tenants,  and  so  informed  him.  Dr.  Pope 
testifies  that  beginning  about  April  and  May,  1892,  the  appellant 
applied  to  him  for  a  renewal  of  his  lease,  but  that  he  never  at 
any  time  told  him  or  Alford  that  the  lease  would  be  renewed,  or 
that  he  would  advise  Jones  to  renew  it;  that  in  fact  he  had  no 
authority  to  renew  the  lease;  that  he  gave  all  the  tenants  the 
sterotyped  answer  that  he  was  in  consultation  with  his  attorneys. 

We  think  the  preponderance  of  the  proof  is  that  these  assur- 
ances were  given.  Whether  Dr.  Pope  had  the  authority  to  con- 
clude the  lease  or  execute  the  necessary  writings  is  not  material. 
It  is  evident  that  he  was  the  owner's  general  agent  in  control  of 
the  property.  He  in  substance  so  swears  and  says  he  declined 
to  furnish  the  address  of  Jones  to  the  appellant  because  he  "had 
been  requested  by  Mr.  Jones  not  allow  any  of  his  small  fry  to 
communicate  with  him;"  as  his  agent*  he  ** wanted  to  stand' be- 
tween him  and  protect  liim."  He  consulted  his  attorneys  as  to 
what  he  should  do  under  the  lease  of  the  coffin  company  and  the 
Hegan  Mantel  Co.,  and  took  such  steps  as  he  was  advised  by  the 
attorneys  to  take.  We  think  Dr.  Pope  stood  in  the  place  of  Jonps 
in  all  the  transactions  leading  up  to  the  litigation,  and  that  his 
assurances  and  agreements  that  the  leases  would  be  renewed  are 
to  be  given  the  same  effect  as  if  made  by  Jones  himself. 

The  views  we  have  expressed  are  also  in  accord  at  least,  with 
the  spirit  of  the  contract  of  1881  in  giving  protection  to  the  ten- 
ants in  possession  of  the  Fourth  street  jmi^rovemeiits.  We  can 
not  believe  that  this  long  delay  in  giving  an  answer  to  the  ten- 
ants, and  lulling  them  into  a  sense  of  security  until  after  the 
termination  of  the  lease,  was  for  the  purpose  of  effecting  a  con- 
fiscation of  their  improvements  or  a  sale  of  them  to  the  land 
owner  at  a  ruinous  sacrifice. 

It  is  true  that  prior  to  January  1,  1893,  the  agent  appears  to 
have  consulted  his  attorneys  on  this  subject,  and  that  his  doubts 
were  not  dissolved  until  after  the  leases  were  ended,  when  he 
notified  Alford  **not  to  move  the  improvements,  as  the  owner 
claimed  them  as  his  own."  Alford's  reply  was  that  "that  was 
not  business;  It  was  robbery."     And  so  it  would  have  been. 

In  our  opinion  the  appellant  is  entitled  to  hold  the  premises 
tinder  his  exercise  of  the  option  provided  for  in  the  lease  of  1881, 
and  occupies  the  same  relation  to  his  landlord  as  the  coffin  com- 
pany would  have  occupied  had  it  exercised  the  option  instead  of 
Belling  it  to  another.  The  new  trial  should  not  have  been  granted. 

The  judgment  of  restitution  is  reversed,  with  directions  to  dis- 
misB  the  proceeding. 
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FITZGERALD  v.  JONES. 

(Filed  December  15,  1894.) 

The  facts  of  this  case  are  substaDtially  tbe  same  as  in  Cook  ▼.  Jones,  ante» 
469,  and  tbe  opinion  in  that  oase  is  followed  in  tbis  one. 

Matt  O'Doherty  for  appellant.  • 

Humphrey  &  Davie  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  principles  governing  this  case  have  just  been  determined 
by  this  court  in  the  case  of  Cook  v.  Jones  (ante,  469.) 

The  appellant  was  in  possession  of  a  lot  of  ground  under  a 
lease  of  the  Louisville  Cof¥ln  Co.  from  the  appellant,  Jones.  She 
was  one  of  the  Fourth  street  tenants. 

Besides  some  additional  proof  of  the  assurance  and  agreement 
of  the  agent.  Pope,  to  renew  the  leases  for  the  Fourth  street  ten- 
ants, the  written  authority  of  Dr.  Pope,  executed  in  1891,  to  act 
as  agent  for  Jones,  is  procluced  in  this  ca.se  and  reads  as  follows: 

"Thursday,  October  29. 
"This  is  to  certify  that  Dr.  Curran   Pope,  of  Louisville,  Ken- 
tucky, is  my  agent,  and  has  full  powers  to  act  in  my  behalf,  the 
same  as  his  late  father.  Judge  Alford  T.  Pope. 
"Sijarned: 

''SAMUEL  H.  JONES  AND  ELIZABETH  D.  JONES.^' 

The  opinion  in  the  case  named  is  referred  to  and  adopted  as 
the  opinion  in  this  case. 

The  appellant  is  entitled  to  hold  the  premises  occupied  by  her 
in  virtue  of  the  option  deemed  to  have  been  exercised  by  her  by 
which  the  lease  was  renewed  for  five  years  from  January  1.  1893. 

The  judgment  is  reversed,  with  directions  to  dismiss  the  pro- 
ceeding. 


McKENSEY  v.  McKENSEY'S  EX'OR. 
(Filed  December  15,  1894— Not  to  be  reported.) 

Construction  of  devise— Descent  and  distribution— Testator  devised  bis  en- 
tire estate  to  bis  widow  "to  bold  and  bandle/*  and  provided  that  if  she 
married  she  was  to  have  one-tbird  of  tbe  estate  for  life,  and  tefitator's  only 
obild  to  bave  tbe  remainder.  Held— The  widow  took  tbe  entire  estate  dorioff 
life  or  widowhood,  with  a  vested  remainder  to  tbe  son,  with  tbe  proviso 
that  if  she  married  sbe  was  to  take  only  a  one  third  interest. 

Therefore,  when  tbe  son  died  without  issue  and  unmarried  before  tbe 
widow,  wbo  never  married  again,  sbe  took  his  remainder  in  fee  by  inherit* 
ance  from  bim,  and  bad  a  right  to  dispose  of  tbe  same  by  will. 

J.  H.  Dorman  and  H.  Clay  White  for  appellant. 

W.  C.  G.  Hobbs  and  A.  M.  Baker  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 
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Thomas  McKensey  died  in  the  county  of  Owen,  leaving  a  last 
will  by  which  he  devised  his  entire  estate,  real  and  personal,  to 
bis  widow  to  hold  and  handle  during  her  widowhood,  and  pro- 
vided, in  case  she  married,  she  was  to  have  one-third  of  his 
estate,  and  his  only  child,  Allen  McKensey,  to  have  the  re- 
mainder. His  widow  never  married,  and  his  son  and  only  child, 
Allen,  died  at  the  age  of  thrty-flve,  and  before  his  mother,  intes- 
tate, and  without  children.  After  his  death  the  mother  of  Allen 
and  widow  of  the  testator  died,  leaving  a  will  by  which  she 
devised  the  estate,  including  the  land  in  controversy,  to  certain 
of  her  kindred,  claiming  to  have  inherited  the  land  from  her 
son.  The  next  of  kin  of  the  testator  claim  that  no  estate  passed 
to  the  son  by  the  will  of  his  father,  antl  they  inherited  the  land 
from  the  testator. 

They  base  their  right  of  recovery  on  the  ground  that  no  estate 
vested  in  Allen,  he  dying  before  his  mother,  and  there  being  no. 
devise  of  the  remainder  interest  until  the  termination  of  the 
estate  in  the  widow,  the  land  passed  to  the  next  of  kin  of  the 
testator.  We  construe  this  devise  as  one  to  the  widow  during  life 
or  widowhood,  remainder  to  his  son,  Allen,  with  the  proviso 
that  if  the  widow  married  she  took  a  one-third  interest.  The 
estate  vested  in  Allen,  subject  to  the  deivse  of  one-third  to  his 
mother  on  the  contingency  of  her  again  marrying,  and  even  if 
there  was  no  devise  of  the  remainder  interest  it  then  passed  to 
the  son,  Allen,  by  deHcent;  so  in  any  event  Allen  owned  the  fee, 
subject  to  the  devise  to  the  mother,  and  at  his  death  his  mother 
inherited  the  whole  estate  from  him,  and,  it,  therefore,  passed 
under  her  will. 

We  are,  salsfled,  however,  that  a  vested  estate  passed  to   Allen, 
subject  to  the  particular  estate  in  his  mother. 

The  judgment  below  is  affirmed. 


GIBSON  V.  GAINES. 

(Filed  December  18,  1894— Not  to  be  reported.) 

Gonstruotlon  of  deed  of  truj^t— Land  was  conveyed  to  a  trustee  for  the.  ben^ 
eflc  of  cwo  infantfl,  B.  and  b\,  the  trustee  was  directed  to  take  possessioik 
and  apply  the  prolits  to  the  benefit  of  the  infants:  and  If  either  beneficiary^ 
died  without  children,  his  interest  was  to  go  to  the  survivor,  and  if  t)otb 
died  without  children  the  estat-e  to  go  to  a  third  party.  When  both  Infants, 
arrive  at  the  a^e  of  twenty- one  years  the  trustee  was  to  sell  the  land  and 
pay  the  proceeds  to  them.  They  both  arrived  at  the  age  of  twenty-one,  and 
the  trustee,  instead  of  sellluf;  the  land,  conveyed  it  to  them  as  directed.  B. 
conveyed  to  F.  one  half  of  such  land,  but  F.  did  noD  convey  to  B.,  and  the 
latter  bavins  sold  his  interest,  and  the  purchaser  objecting  to  the  title- 
offered,  Held—The  conveyance  by  the  trustee  to  the  beneficiaries  was  in  full, 
execution  of  the  trust,  and  divested  him  of  all  title,  and  F.  having  beeiv 
made  a  parity  to  the  salt  and  her  title  conveyed  by  a  commissioner,  the  pur^ 
chaser  fi-oiu  B.  has  acquired  a  perfect  legal  title  to  his  land. 

D.  T.  Edwards  and  Field  McLeod  for  appellant. 

D.  L.  Thornton  for  appellee. 

Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Mrs.  Fannie  Gibson, by  her  deed  executed  on  the26h  of  January^ 
1861,  conveyed  to  her  grandchildren,  Bernard  Gaines  and  Fannicb 
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Gaines,  or  rather  to  Wni.  Gibson,  as  trustee  for  them,  an  un- 
divided interest  of  one-third  in  two  tracts  of  land  the  srrantor  then 
owned  in  Woodford  county. 

The  deed  provided  that  after  the  death  of  the  grantor  the 
trustee,  Win.  Gibson,  was  to  take  possession  of  this  one-third 
interest  in  the  land  and  apply  the  profits  to  the  benefit  of  the  two 
grandchildren,  and  in  the  event  of  the  death  of  eitlierof  the  ben 
^ficiaries  without  children  the  interest  of  the  one  dying  was  to 
pass  to  the  survivor,  and  if  both  died  without  children  the  inter- 
ests conveyed  to  pass  to  Wm.  and  Fannie  Gibson. 

There  is  also  a  clause  in  this  conveyance  authorizing  and  em- 
powering tiie  trustee  to  sell  this  one-third  interest  when  Fannie 
and  Bernard  arrive  at  age,  and  shall  pay  over  the  proceeds  to 
them. 

After  the  death  of  the  grantor,  and  when  Fannie  and  Bernard 
had  arrived  at  tlieir  majority  (twenty-one  years  of  age),  a  parti- 
tion was  made  of  the  two  tracts  of  land,  and  seventy  acres  was 
conevyed  by  the  trustee  directly  to  Fannie  and  Bernard  Gaines 
as  their  share  in  the  two  tracts.  There  was  then  a  division  of 
the  seventy  acres  between  the  two  beneficiaries,  Bernard  receiv- 
ing thirty-seven  acres  and  Fannie  thirty-three  acres.  Bernard 
conveyed  to  Fannie  her  interest,  but  Fannie  and  her  husband, 
she  having  married  one  Fogg,  failed  to  convej'  to  Bernard  or  to 
relinquish  their  interest  in  his  portion  of  the  land.  Bernard  then 
conveyeil  to  W^m  Gibson  the  thirty-seven  acres  received  by  him 
in  thedivision,  and  took  notes  for  the  purchase  money,  and'these 
notes,  or  some  of  them,  were  assigned  to  J.  B.  Gaines.  The  as- 
signee of  the  notes  sued  Gibson  in  equity  to  enforce  the  lien  mak- 
ing Kannie  Fo^jg  and  her  husband  parties  defendants,  and  the 
land  being  ordered  sold  Gaines  purchased  it  and  obtained  a  con- 
veyance from  the  commissioner  in  behalf  of  the  parties  in 
interest,  including  Fog>?  and  wife,  and  thereby  perfected  the  title. 

The  conveyance  of  Bernard  Gaines  to  Gibson,  dated  April  1, 
1872,  vested  in  Gibson  all  of  Gaines'  title,  and  the  only  defect  in 
the  title,  if  any,  consisted  in  the  failure  of  Fannie  Gaines  to  con- 
vey to  Bernard,  as  the  latter  had  conveyed  to  her  in  the  original 
partition. 

This,  however,  was  unnecessary.  The  trustee  was  expres.sly 
authorized  to  5ell  this  land  and  pay  over  the  entire  proceeds  to 
the  two,  Bernard  anil  Fannie,  and  they  having  arrived  at  age, 
and  doul)tless  preferring  the  land,  the  trustee  conveyed  directly 
to  them.  This  was  in  execution  of  the  trust,  and  divested  the 
trustee  of  all  title,  jjassing  to  Bernard  and  Fannie  the  fee  to  the 
interests   conveyed.     Tiie    trust    then   ended,  and    the  limitation 

F>laeed  upon  tlie  right  of  the  two  beneficiaries  to  hold  in  fee  hav- 
ng  been    removed    by    their   arrival   at   age,  the  contingency  no 
longer  existed  upon  which  they  could  be  divested  of  title. 

Instead  of  selling  to  third  parties  or  strangers,  the  trustee  sold 
to  the  beneficiaries,  they  electing  to  take  the  land  instead  of  the 
.proceeds. 

The  judgment  of  the  chancellor  below  is  affirmed. 


PACO  V.  COMMONWEALTH. 

(Filed  January  12,  1895— Not  to  be  reported.) 

The  evidence  acithorlzed  the  verdict  convicting  appellant  of  robbery,  and 
tio  error  of  law  occurred  on  the  trial. 
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John  C.  Eversole  for  appellant. 
Win.  J.  Hendrick  for  appellee. 
Appeal  from  Owsley  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

Tlie  appellant  was  tried  and  convicted  in  the  Owsley  Circuit. 
Court  or  the  crime  of  robbery  and  sentenced  to  the  penitentiary 
for  the  terms  of  four  yeais. 

The  proof  introduced  for  the  State  leaves  no  room  for  doubting 
the  guilt  of  the  accused.  His  crime  consisted  in  obtaining  & 
watch  of  one  Cooper  by  putting  him  in  fear.  There  was  no  dili- 
gence shown  in  obtaining  the  testimony  or  the  affidavit  of  the 
witness  by  whom  it  is  alleged  it  could  have  been  shown  that  the 
prosecuting  witness  stated  that  he  had  sold  his  watch  to  the 
accused,  or  that  he  was  not  ** badly  scared''  when  he  gave  it  up. 

Our  attention  has  not  beer,  called  by  brief  or  otherwise  to  any 
error  in  the  record,  and  perceiving  none  the  judgment  of  convic- 
tion is  affirmed. 


COUCH  V.  COMMONWEALTH. 
(Filed  January  16,  1895— Not  to  be  reported.) 

1.  One  unlawfully  "takps"  a  woman  atrainst  her  will,  with  intent  to  have 
carnal  knowledge  with  her;  within  the  meaning  of  Bection  1158  of  chapter 
86,  Kentucky  Statutes,  who  seizes  or  lays  hold  upon  or  catches  her  with 
such  intent  against  her  will. 

2.  Same — Case— A  man  just  before  daylifcht  went  to  the  bed  of  a  girl  in 
her  twelfth  year,  and  who  was  asleep,  and  awakening  her  by  putting  hia 
hand  under  tbe  bed  clothes,  placed  his  hand  upon  her  hip  and  tried  to  un- 
button her  drawers,  all  these  acts  being  done  airalnst  her  will.  Held— This 
was  an  unlawful  taking  of  a  woman  against  her  will,  with  intent  to  have 
carnal  knowledge  with  her. 

8.  Same— The  word  woman,  as  used  in  the  statute  denouncing  this  offense, 
embraces  every  female  of  the  human  race,  girls  as  well  as  fully  deve]oi)ed 
women. 

John  T.  Hays  for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Chapter  86,  section  1158,  Kentucky  Statutes,  is  as  follows: 
**  Whosoever  shall  unlawfully  take  or  detain  any  woman  against 
her  Avill,  with  intent  to  marry  such  woman  or  have  her  married 
to  another,  or  with  intent  to  have  carnal  knowledge  with  her 
himself,  or  that  another  shall  have  such  knowledge,  shall  be 
confined  in  the  penitentiary  not  less  than  two  nor  more  than 
seven  years." 

The  indictment  was  based  on  this  statute,  and  the  prosecution 
resulted  in  a  conviction  of  the  accused. 

The  evidence  shows  that  the  appellant  had  been  living  at  the 
house  of  the  father  of  Myrtle  Stubblefield  for  about  three  years 
in  the  capacity  of  farm  laborer;  that  Myrtle  was  in  her  twelfth 
year;  that  while  she  was   alseep   in    her   bed   just  after  daylight 
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the  accused  approached  it  and  awoke  her  by  putting  his  hand 
•under  the  bed  clothes,  placed  hJs  hands  on  her  hip  and  tried  to 
unbutton  her  drawers,  all  of  which  was  done  against  her  will. 

Counsel  for  appellant,  at  the  close  of  the  evidence  for  the  Com- 
tnonwealth,  moved  the  court  to  instruct  the  jury  to  find  him  not 
guilty.  The  court  overruled  the  motion,  and  refused  to  so  instruct 
the  jury,  to  which  action  of  the  court  an  exception  was  taken. 

Appellant  admitted  he  did  all  the  complainant  said  he  had 
-done  except  trying  to  unbutton  her  drawers. 

During  the  progress  of  the  examining  trial  the  appellant  was 
«sked  why  he  put  his  hand  under  the  bed  clothes  and  on  hei  hip. 
He  replied,  **you  ought  to  know  by  me  going  there."  It  is  con- 
tended that  the  evidence  was  not  sufficient  to  warrant  a  convic- 
tion of  the  accused  under  the  statute. 

The  evident  purpose  of  the  statute  was  to  punish  those  who 
take  or  detain  females  against  their  will  for  the  purpose  of  hav- 
ing sexual  intercourse  with  them.  It  creates  a  greater  ofiPense 
than  an  assault  and  a  lesser  one  than  rape  or  an  attempt  to  com- 
mit rape. 

The  facts  proven  constitute  an  ofle^nse  under  the  statute.  The 
word  take,  as  used  in  the  statute,  means  to  seize,  lay  hold  upon, 
to  catch.  The  proof  shows  there  was  **a  taking*'  against  her 
will,  and  that  his  intent  was  to  have  carnal  knowledge  with  her 
was  shown  bv  his  acts,  but  his  admission  on  the  trial,  before  the 
justice  would  make  clear  such  purpose,  were  a  doubt  entertained 
AS  to  what  it  was.  At  any  rate,  the  jury  had  all  the  facts  before 
it  found  him  guilty,  and  the  court  will  not  disturb  the  finding. 
It  is  contended  that  appellant  could  not  be  convicted  under  the 
statute  because  the  complainant  was  not  a  woman,  as  she  was 
"Only  in  her  twelfth  year. 

We  do  not  think  there  is  any  merit  in  the  contention.  The 
word  *•  woman"  is  used  genericiilly  in  the  statute  and  embraces 
•every  female  of  the  human  race.  We  can  not  believe  the  legis- 
lature intended  by  this  statute  to  protect  mature  women  from 
the  wanton  conduct  of  brutish  men  and  allow  females  of  tender 
years  to  be  subjected  to  their  assaults  and  lascivious  carriage. 

In  the  case  of  Malone  v.  Commonwealth,  91  Ky.,  3()7,  the  com- 
plainant was,  when  the  offense  was  committed,  between  thirteen 
«nd  fourteen  years  of  age.  The  accused  was  convicted,  and  the 
question  was  not  raised  that  she  was  not  a  "woman." 

In  Howell  v.  Commonwealth,  5  Ky.  Law  Rep.,  174,  the  com- 
plainant was  under  fourteen  years  of  age.  The  question  was 
raised  that  she  was  not  a  woman  in  the  contemplation  of  the 
statute.  The  court  held  the  word  ** woman,"  as  used  in  the  stat- 
ute, was  synonymous  with  the  word  **female. " 

We  perceive  no  reversible  error  in  the  record. 

Judgment  affirmed. 


COMMONWEALTH  v.  NORTON. 

(Filed  January  17,  1895.) 

OriniiDal  law— Forfeiture  of  supersedeas  bond— Effect  of  payment  of  boDd 
— A  judffmeDt  for  imprlsonmeDt  for  crime  can  be  satisfied  only  by  iniprison- 
ment  of  the  defendant  for  the  period  fixed  in  the  judgment  unless  he  is  par- 
doned. Therefore,  a  defendant  sentenced  to  imprisonment  for  orime  does 
not  satisfy  such  judgment  by  paying  the  full  penalty  of  a  supersedeas  bond 
which  he  executed  at  the  time  he  took  an  appeal  from  the  judgment,  the 
appeal  never  bavinff  been  prosecuted,  and  the  bond  having  been  forfeited. 
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W.  J.  Hendriok  for  appellant. 

Rohn,  Baird  A  Speokert  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  division. 

Opinion  of  the  court  by  Judge  Lewis. 

It  appears  that  April  7,  1894,  Martin  Norton  was  tried  and 
found  guilty  of  the  offense  of  involuntary  manslaughter,  and 
Judgment  rendered  in  pursuance  of  verdict  of  the  jury  "that  the 
Commonwealth  of  Kentucky  recover  of  him  $1,000  for  fine  as- 
sessed, also  costs,  and  that  he  be  .confined  in  the  jail  of  Jeffer- 
son county  for  the  period  of  one  year,  and  when  said  period  shall 

have  terminated,  he  be  retaini;d  in  such  confinement  until  paj*- 
ment  or  replevy  of  said  fine  and  costs,  the  period  not,  however, 
to  exceed  one  aay  for  each  |2  of  said  fine.*' 

Defendant  having  prayed  an  appeal  from  that  judgment  to  the 
Superior  Court  then  in  existence,  executed  a  supersedeas  bond 
of  the  same  date  as  that  of  the  judgment,  wherby  he  and  his 
surety  covenanted  thatJn  case  said  judgment  be  afflrmed  they 
would  pay  said  fine,  costs  and  all  damages  thereon  and  costs  of 
appeal;  and  that  the  defendant  would  surrender  himself  in  exe- 
cution of  the  judtcment  of  imprisonment;  or,  failing  to  do  so,  he 
and  his  surety  would  pay  the  Commonwealth  the  sum  of  $2  for 
each  day  of  the  imprisonment  adjudged. 

Defendant  did  not,  however,  prosecute  the  appeal.  Accord- 
ingly, June  8,  1894,  a  writ  was  duly  issued,  commandinc:  the 
sheriff  to  take  his  body  and  deliver  him  at  the  jail  of  Jefferson 
county,  there  to  be  confined  for  the  period  of  one  j'ear,  and 
until  he  satisfies  $1,000  recovered  by  the  Commonwealth.  ITpon 
that  writ  was  made  the  sheriffs  following  leturn:  **The  within- 
named  not  found.  I  am  reliablv  informed  that  he  has  left  the 
State. ' ' 

September  17,  1894,  on  motion  of  the  Commonwealth's  attorney, 
the  supersedeas  bond  was  adjudged  forfeited,  and  a  summons 
directed  issued  against  the  surety,  who,  September  22,  1894, 
appeared  in  court,  when  the  following  order  was  made:  '*By 
consent  it  is  ordered  and  adjudged  by  the  court  that  the  Com- 
monwealth of  Kentucky  recover  of  the  defendant,  Michael 
Norton,  the  sum  of  $1,765.80,  for  forfeited  supersedeas  bond  afort- 
said;  also  its  costs  herein  expended,  and  may  have  execution; 
and  came  said  Michael  Norton  and  paid  into  court  the  sum  of 
$1,770.80,  in  full  satisfaction  of  the  judgment  hereon." 

On  the  same  day,  September  22,  1894,  another  capious  was 
issued  against  defendant,  Martin  Norton,  which,  on  motion  of 
his  attorney,  was  by  judgment  of  court,  September  29,  1894, 
quashed;  and  from  that  jucigment  this  appeal  is  prosecuted. 

The  ground  upon  which  the  lower  court  quashed  the  capias,  as 
appears  from  an  opinion  then  delivered  and  made  part  of  the 
record,  is  that  payment  by  the  surety  satisfied  not  merely  the 
fine  of  $1,(XX),  but  also  the  judgment  of  imprisonment. 

The  simple  and  only  process  by  which  defendant  could  satisfy 
the  fine  was  by  paying  the  amount  in  money,  which  his  surety 
has  done  for  him;  and  it  appears  to  us  equally  plain  that  the 
simple  and  only  process  by  which  he  can  satisfy  the  judgment 
for  Imprisonment  is  by  being  put  in  jail  and  kept  there  for  the 
period  of  one  year,  or  until  pardoned.  Otherwise,  there  is  no 
reason  for  infiicting,  in  any  case,  a  double  punishment  of  fine 
and  imprisonment. 

It  is  very  certain  that  if  defendant  had,  immediately  after  the 
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Judgment  of  conviction  was  rendered,  tendered  $1,000,  amount  of 
the  fine,  and  |750,  the  sum  equal  to  $2  for  every  day  of  imprison- 
ment adjudged,  and  thereupon  moved  the  court  for  an  entry  of 
record,  showing  the  judgment  for  both  fine  and  imprisonment 
had  been  satisfied,  and  he  was  free  to  go  thence,  his  motion 
would  have  been  treated  as  preposterous.  Yet  if  the  judgment 
now  appealed  from  be  affirmed,  that  is  just  what  he  has  accom- 
plished by  the  shallow  device  of  praying  an  appeal,  it  is  mani- 
fest he  never  intended  to  prosecute,  and  with  his  surety  execut- 
ing a  supersiideas  bond,  covenanting  to  pay  the  aggregate  of 
these  two  sums,  and  a  small  amount  of  costs,  resulting  from  pre- 
arranged forfeiture  of  the  bond. 

Section  349.  Criminal  Code,  ^elating  to  appeals  in  cases  of  mis- 
demeanor, is  as  follows:  *'The  appeal  shall  not  suspend  the  exe- 
cution of  the  judgment  unless  the  defendant  cause  to  be  executed 
before  the  clerk  of  tlie  circuit  court  a  covenant  by  good  surety, 
to  be  approved  by  said  clerlv,  for  the  payment,  in  case  the  judg- 
ment is  affirmed,  of  the  fine  and  costs,  and  costs  of  the  appeal, 
and  all  damages  thereon,  and  for  the  surrender  of  the  defendant 
in  execution  of  the  judgment,  if  the  judgment  be  for  imprison- 
ment, or  on  his  failure  so  to  surrender  himself,  for  the  payment 
of  a  sum  equal  to  $2  for  every  day  of  imprisonment  adjudged, 
and  cause  said  covenant  to  be  copied  into  the  transcript.  I  pon 
beting  lodged  with  the  clerl?  of  the  Court  of  Appeals,  he  shall 
issue  a  certificate  that  execution  of  the  judgment  is  suspended." 

We  think  payment  of  a  sum  equal  to  $2  for  every  day  of  impris- 
onment adjudged,  provided  for  in  that  section,  was  intended  as 
a  penalty  for  failure  of  a  defendant  to  surrender  himself  in  ca.se 
the  judgment  be  affirmed.  If  not,  then  he  might,  by  merely 
having  an  appeal  granted  and  executing  a  supersedeas  bond', 
acquire  the  right,  not  before  existing,  to  elect  whether  he  would 
pay  that  sum  or  go  to  jail. 

Section  804  provides  that  "the  defendant  shall  not  be  held  in 
confinement  under  an  execution  for  a  fine  for  a  longer  period 
than  at  the  rate  one  day  for  each  $2  of  the  fine;  such  confine- 
ment shall  not  discharge  the  fine  which  thereafter  can  only  be 
collected  by  proceeding  against  the  debtor's  property.'* 

And  counsel,  referring  to  the  proviso  in  that  secthn,  argues  it 
is  a  fair  inference  that  if  the  legislature  had  not  intended  pay- 
ment of  a  sum  equal  to  $2  for  every  day  of  imprisonment 
adjudged  should  be  full  satisfaction  of'  such  judgment,  section 
349  would  have  contained  a  similar  proviso,  but  the  two  condi- 
tions are  not  alike.  Tn  one  the  debtor  might  at  common  law, 
and  may  now  by  statute,  be  taken  in  execution  for  a  fine,  and 
section  304  being  enacted  in  order  to  Hx  a  limit  of  his  imprison- 
ment for  that  cause,  it  was  appropriate  and  necessary  to  provide 
in  that  connection  such  imprisonment  should  not  discharge  the 
fine.  In  the  other  a  defendant  enters  into  a  contract  with  the 
Commonwealth  whereby,  in  consideration  of  a  stay  of  execution 
and  his  release  from  custody  pending  an  appeal,  he  covenants, 
in  case  the  judgment  is  affirmed,  to  surrender  himself,  or,  as 
penalty  for  violating  his  contract  to  do  so,  pay  a  sum  equal  to 
$2  for  every  day  of  imprisonment  adjudged;  and  that  payment  of 
such  sum  was  intended  to  be  an  addition  to  and  not  commuta- 
tion of  the  punisiiment  bj'  imprisonment  seems  to  us  too  plain 
for  discussion. 

In  our  opinion  the  judgment  of  imprisonment  against  Martin 
Norton  is  still  in  force.  Wherefore,  the  judgment  quashing  the 
capias  in  question  is  reversed  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 


^l\e  ]^eTit(icky  JjjaW  Keportep 
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COMMONWEALTH  v.  CHESAPEAKE  &  OHIO  BY.  CO. 
(Filed  January  17,  1895— Not  to  be  reported.) 

The  indictment  SKAinst  appellee  for  failing  to  brioff  its  trains  to  a  full 
stop  at  least  fifty  feet  before  getting  to  its  crossing  with  another  railway  sets 
out  the  acts  ooustituting  tlte  offense  In  such  a  manner  as  to  enable  a  person 
of  oonimoQ  understanding  to  know  the  offense  charged.  Although  the  in- 
dictment alleges  a  failure  of  appellee  to  stop  any  of  its  trains  on  the  day  set 
out,  a  conviction  could  not  have  been  had  thereunder  for  more  than  one 
such  offense,  and  the  language  used  is  not  misleading  or  prejudicial  to  ap* 
pel  lee. 

W.  J.  Hendrick  for  appellant. 

Wads  worth  &  Cochran  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Section  775,  Kentucky  Statutes,  under  which  the  indictment  in 
this  case  was  found,  provides  that  "wherever  railroads  cross 
each  other  in  this  State  the  trains  shall  be  brought  to  a  full  stop 
at  least  fifty  feet  before  getting  to  the  crossing:  provided,  how^- 
ever,  That  the  provisions  of  this  act  shall  not  be  applicable 
where  the  crossings  of  such  roads  are  regulated  by  derailing 
switches  or  other  safety  appliances  which  prevent  collisions  at 
crossings,  nor  where  a  flagman  or  watchman  is  stationed  at  such 
crossings  and  signals  that  the  trains  may  cross  in  safety;"  and 
section  793  makes  a  failure  to  comply  with  or  violation  of  such 
provision  a  misdemeanor,  in  addition  to  giving  a  right  of  action 
to  a  person  injured. 

The  indictment  in  this  case,  to  which  a  demurrer  was  sus- 
tained by  the  lower  court,  is  as  follows:  "The  grand  jury  *  *  * 
accuse  the  Chesapeake  &  Ohio  Ry.  Co.,  a  corporation,  of  the 
offense  of  failing  to  brinj;  its  trains  to  a  full  stop  at  least  fifty 
feet  before  reaching  the  railway  crossing  of  the  Ohio  &  Big 
Bandy  Railroad  in  Catlettsburg,  Ky.,  and  failing  to  bring  its 
trains  to  a  full  stop  at  said  crossing,  committed  in  manner  and 
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form  as  follows,  to  wit:  The  said  Chesapeake  &  Ohio  Ry.  Co.,  a 
corporation  in  the  said  county  of  Boyd,  on  the  31st  day  of  Jan- 
uary, 1893,  did  unlawfully  fail  to  bring  its  trains  running  upon 
said  road  in  this  State  to  a  full  stop  at  least  fifty  feet  before  get- 
ting to  the  point  of  its  cossing  the  Ohio  &  Big  Sandy  Railway  in 
Catlettsburer,  Ky.,  and  failed  to  bring  its  trains  to  a  full  stop 
where  the  Chesapeake  &  Ohio  Railway  crosses  the  Ohio  &  Big 
Sandv  Railway  in  Catlettsburg,  Ky.,  and  that  where  it  (defend- 
ant) had  not  provided  and  the  crossings  of  said  roads  and  rail- 
•ways  were  not  regulated  by  derailing  switches  or  other  safety 
appliances  which  prevent  collisions  at  railway  crossings,  ana 
where  a  flagman  or  watchman  was  not  stationed  at  said  cross- 
ings and  did  not  signal  that  the  trains  might  cross  in  safety. 

"Said  Chesapeake  &  Ohio  Ry.  Co.  was.  at  the  timo,  a  corpora- 
tion created  and  authorized,  under  the  laws  of  the  States  of  New 
York,  New  Jersey,  Virginia  and  Kentucky,  to  own  and  operate 
a  railroad,  and  do  a  general  railroad  business,  such  as  running 
trains  on  its  roads  under  the  reguhitlon  of  the  laws  of  Kentucky, 
contrary  to  the  form  of  the  statutes  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  Commonwealth 
of  Kentucky.'' 

It  seems  to  us  that  indictment  contains  a  statement  of  the  acts 
constituting  the  offense  in  question  in  such  manner  as  to  enable 
a  person  of  common  understanding  to  know  that  at  the  place 
mentioned  the  two  railroads  referred  to  crossed  each  other,  and 
that  defendant  committed  the  offense  of  failing  to  stop  its  own  train 
on  tlie  day  mentioned,  within  fifty  feet  of  said  crossing.  And 
though  it  is  alh'ged  tliat  defendant  failed  to  stop  any  of  its  trains 
on  th>it  particular  day  as  requireci  by  statute,  a  conviction  could 
not  be  ha<l  under  the  indictment  for  more  tlian  one  such  offense, 
and  defendant  was  not  prejudiced  nor  misled  by  the  language 
used,  wliich  means  simply  tliat  none  of  its  trains  were  stopped  on 
that  day  as  required. 

Tile  indictment,  it  seems  to  us,  is  so  drawn  as  to  leave  no  rea- 
*<onah]e  doubt  as  to  its  meaning,  and  so  as  to  enable  the  court, 
on  conviction,  to  pronounce  judgment  according  to  the  right  of 
the  case,  and  it  was  error  to  sustain  the  demurrer. 

Wherefore,  the  judgment  is  reversed  and  case  remanded  for 
overruling  the  demurrer,  and  for  further  proceedings  consistent 
with  this  opinion. 


COMMON WP: A LTH  v.  TAYLOR. 

(Filed  January  18,  18t)r).) 

1.  An  indictiriont  for  willfully  and  knowingly  swearinj;  to  that  which  is 
false  should  follow  the  x)reclse  words  of  the  statute,  siuoe  these  words  are 
descriptive  of  the  offense,  and  it  seems  injpossible  to  find  other  words  to 
supply  the  place  of  those  of  the  statute. 

An  averment  that  defendant  did  "unlawfully  and  feloniously  and  falsely 
swear  and  state  that  he  did  not  know  D.,"  etc.,  does  not  chari?e  the  statu- 
tory offense  of  false  swearinjjr,  since  none  of  the  words  used  oonvey  the  same 
ineaniuft  as  the  words  willfully  and  knowingly  as  used  in  said  statute. 

3.  An  indictment  against  one  for  false  swearing  before  a  grand  jury  must 
set  out  the  "matter"  being  investigated  by  the  grand  jury,  when  the  alle^red 
oiTense  was  committed,  so  deflnitly  as  to  apprise  xlefendant  of  the  nature  of 
the  chjirge  against  him,  and  to  enable  the  court  to  determine  whether  the 
grand  jury  had  the  authority  to  investigate  such  matter. 

W.  J.  Hendrick  for  appellant. 

Appeal  from  Simpson  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Paynter. 

ThiR  appeal  is  prosecuted  by  the  Commonwealth  from  a  Judg* 
ment  of  tbe  Simpson  Circuit  Court  dismissing  the  indictment  on 
demurrer. 

The  question  is  as  to  the  sufficiency  of  its  averments  to  const!* 

tute  an  offense  under  the  statute,  which  is  as  follows:  *'If  any 

person    in  any  matter  which  is  or  may  be  judicially  pending,  or 

which  is  being  investigated   by  a  grand  jury,  or  on  any  subject 

in  which  he  can  legally  be  sworn,  or  on   which   he  is  required  to 

be  sworn,  when  sworn  bv  a  person  authorized  by  law  to  admin- 
ister an  oath,  shall  willfully  and  knowingly  swear,  depose  or 
give  in  evidence  that  which  is  false,  he  shall  be  conllned  in  the 
penitentiary  not  less  than  one  nor  more  than  five  years/' 

Counsel  for  appellee  has  filed  no  brief,  and  the  court  has  no 
suggestion  as  to  the  reasons  which  influenced  the  action  of  the 
*^ourt  below.  The  indictment  is  defective.  It  makes  this  among 
other  averments:  That  the  defendant  did  ** unlawfully  and  felo- 
niously and  falsely  swear  and  state  that  he  did  not  know  Dan 
Milliken,  when  he  well  did  know  Dan  Milliken."  It  will  be  ob- 
served that  the  indictment  does  not  employ  the  words  of  the 
statute  descriptive  of  the  offense.  It  does  not  charge  that  the 
defendant  did  willfully  and  knowingly  swear,  depose  or  give  in 
evidence  before  the  grand  jury  that  which  was  false. 

The  word  unlawfully  has  no  place  in  the  statute,  and  does  not 
in  any  sense  have  the  meaning  of  either  the  word  willfully  or 
knowingly  independent  of  or  as  used  in  the  statute. 

The  word  "feloniously"  does  not  have  the  legal  significance  of 
f»ither  the  word  willfully  or  knowingly  or  of  both.  Neither  of 
these  words  are  necessary  to  be  used  in  the  indictment.  The 
offense  charged  is  not  a  common  law  but  a  statutory  one.  It  is 
wholly  unnecessary  in  an  indictment  charging  false  swearing  z' 
under  the  foregoing  section  of  the  statute  to  charge  that  it  was 
•'unlawfully"  or  '*feloniously"  done.  The  use  of  either  of  the 
words  would  be  surplusage.  Shorn  of  this  surplusage,  the  indict- 
ment simply  charges  the  defendant  did  *'falsely  swear,"  etc. 

This  averment  is  not  sufficient.  The  defendant  could  have 
sworn  falsely  before  the  grand  jury,  yet  in  order  that  he  might 
commit  the  offense  under  the  statute,  he  would  have  to  give  the 
false  evidence  willfuUy  and  knowingly.  • 

In  the  case  of  the  Commonwealth  v.  Turner,  8  Bush,  2,  the 
prosecution  was  under  a  statute  which  denounced  a  penalty 
Hganst  any  person  who  should  "willfully  kill,  disfigure  or  maim 
any  horse,"  etc.  The  indictment  charged  that  the  defendant 
did  ** unlawfully  shoot  and  kill  a  bay  mare,"  etc.  A  demurrer 
to  the  indictment  was  sustained.  The  court  said:  "The  defend- 
ant here  is  charged  with  having  unlawfully  killed  the  mare  of 
Crutcher.  This  he  may  have  done  and  yet  may  not  have  done 
it  willfully." 

It  has  been  held  by  this  court  in  Taylor  v.  Commonwealth,  8 
Bush,  511,  and  Conner  v.  Commonwealth,  IH  Bush,  721,  that 
although  an  offense  is  not  charged  in  the  precise  words  used  In 
the  statute  defininj?  it,  yet  if  charged  in  words  conveying  the 
same  meaning  the  indictment  is  good.  But  in  prosecutions  under 
this  statute,  when  it  is  difficult  if  not  impossible  to  find  other 
words  to  or  by  circumlocution  supply  the  place  of  those  used  in 
the  statute,  the  indictment  should  follow  the  precise  words  of 
the  statute.  ^ 

In  Commonwealth  v.  Tanner,  5  Bush,  318,  the  court  said: 
**When  the  words  of  the  statute  are  descriptive  of  the  offense, 
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the  iDdiotment  should  follow  the  language,  and  expressly  charge 
the  described  ofiense  on  the  defendant,  or  it  will  be  defective/* 

The  indictment  was  defective  because  it  did  not  explicitly  de- 
scribe the  "matter"  which  was  being  investigated  by  the  grand 
Jury,  about  which  the  defendant  was  testifying  when  be  gave 
the  evidence  which  is  charged  to  be  false. 

This  should  have  been  done  4:o  have  fully  apprised  him  nf  the 

nature  of  the  charge  against  him,  and  that  the  court  might  be 
enabled  to  determine  whether  or  not  the  grand  Jury  had  author- 
ity to  make  such  investigation,  and  through  its  foreman  admin- 
ister the  oath.  The  charge  is  that  the  false  evidence  consisted 
in  defendant  saying  he  did  not  I\now  Dan  Milliken.  and  infer- 
entially  stating  that  the  purpose  of  the  grand  jury  was  to  ascer- 
tain if  he  had  seen  Dan  Milliken  gaming. 

The  indictment  should  have  charged  that  the  matter  under  in- 
vestigation was  the  charge  of  8[nmiug  against  Dan  Milliken. 

For  the  foregoing  reasons  the  demurrer  to  the  indictment  was 
properly  sustained. 

Judgment  affirmed. 


COMMONWEALTH  V.  LOUISVILLE  &  NASHVILE  R.  R.  CO. 

SAME  V.  SAME. 

SAME  V.  SAME. 

(Filed  January  19,  1895 — Not  to  be  reported.) 

An  order  sustainlns  a  demurrer  to  a  petition  and  ^nr&ntlnd  an  app-eol  \^ 
not  a  final  order  from  which  an  app«*al  can  lie  taken,  even  -though  ir  recites. 
that  the  plaintiff  elected  to  stand  by  his  petition. 

W.  J.  Hendricl-,  W.  H.    Swj'eney   and   F.  W.  Rives   for  apofl 
lant. 

W.  C.  McChord  and  H.  W.  Bruce  for  apf  eMee. 

Appeals  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judge  Oulfy. 

These  three  actions  involve  the  same  qucstirns.  hence  were 
heard  together.  These  actions  wt»re  instituted  hy  the  Conmion- 
wealth  and  county  attorney  in  tlie  Washington  Circuit  Court 
against  the  appellee,  tlip  Louisville  &  Nashville  R.  R.  Co.,  to 
recover  a  penalty  prescril)ed  hy  section  10  of  article  17,  chapter 
29,  of  the  (General  Statutes,  which  provides:  "That  no  work  or 
business  shall  be  (Jone  on  the  Sabbath  day  except  the  ordinary 
household  offices  or  other  work  of  necessity  or  charity.  Any 
person,  on  the  Sabbath  day,  who  shall  himself  be  found  at  his 
or  any  other  trade  or  calling,  or  shall  empU)y  his  apprentices  or 
other  persons  in  labor  or  business,  whether  the  same  be  for  profit 
or  amusement,  unless  such  as  peimitted  above,  shall  be  fined  not 
less  than  $2  nor  more  than  $nO  for  each  offense.  Every  person  or 
apprentice  so  employed  shall  be  deemed  a  separate  otfense." 

On  the  6th  of  October,  1H93,  and  on  the  21st  of  September.  1^93, 
the  appellant  filed  these  petitions  in  the  Washington  C!ircuit 
Court  charging  and  averring  that  appellee  had  violated  the 
statute  aforesaid  by  running  and  operating  a  train  of  cars  on  ita 
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roAd  from  Springfield  to  Louisville  on  the  Sabbath  day,  and  em- 
ploying for  that  purpose  an  engineer,  a  fireman,  a  flagman  and 
one  conductor,  and  also  alleged  that  the  trains  were  so  run  for 
pay  and  reward.  The  appellee  filed  demurrers  to  each  of  the 
petitions,  which  demurrers  were  sustained  by  the  court. 

The  following  is  substantially  the  Judgment  or  order  of  the 
•court  in  each  case  on  the  demurrer:  **The  court,  advised  as  to 
the  demurrer  filed  in  the  foregoing,  sustains  same.  The  plaintiff 
elected  to  stand  by  the  petition  in  said  case,  and  prays  an  appeal 

to  Superior  Court,  which  is  granted." 

The  appellee  insists  that  these  appeals  should  be  dismissed  be- 
cause there  has  been  no  judgment  or  final  order  in  the  actions 
from  which  an  appeal  can  be  taken. 

It  seems  to  us  that  no  judgment  or  final  order  has  been  taken 
or  rendered  in  these  actions  that  can  be  appealed  from.  The 
appeal  in  each  case  is  dismissed,  and  the  several  cases  remanded 
for  appropriate  proceedings  in  the  lower  court. 


COMMONWEALTH  v.  HILLENBRAND. 
SAME  V.  GIBBS. 

(Filed  January  19,  1895.) 

1.  Authority  of  bo.'ii'd  of  aider  men  to  investigate  charges  of  bribery  against 
ooiincllmen  of  Louisville— Th<»  section  of  the  charter  of  cities  of  the  first 
claims  (l-iOuisvillH),  providing:  that  each  board  of  the  genera]  council  "shall 
judge  the  oligihillty  and  the  election  of  its  members,  adopt  rules  for  its  pro- 
<:eedinjrH  and  punish  its  members  for  disorderly  conduct, "  and  that  "two- 
thirds  of  the  members  elect  ooncurrinjr,  either  board  may  e^pel  a  member," 
by  implication  at  least  authorized  each  board  to  investigate,  with  a  view  to 
appropriate  punishment,  charges  of  corruption  against  its  own  members; 
but  the  board  of  aldermen  has  no  authority  by  a  committee,  authorized  by 
ordinance  of  the  general  council,  to  investigate  charges  of  bribery  against 
members  of  the  board  of  couucilmen,  and  the  proceedings  of  such  a  commit- 
tee are  a  mere  nullity. 

2.  Same  — Perjury— The  proceedings  of  such  a  committee  being  wholly  un- 
authorized and  void,  one  can  not  be  convicted  of  perjury  on  account  of 
evidence  given  under  oath  before  It. 

H.  Same -Where  the  ordinance  authorizing  a  committee  to  act  did  not  be- 
trome  effective  until  the  28th  day  of  February,  proceedings  of  such  oommlttee 
on  the  27th  day  of  February  were  wholly  unauthoiized  and  void;  therefore, 
one  can  not  be  convicted  of  perjury  for  testimony  given  before  the  committee 
on  the  27th  of  February. 

4.  Indictment  for  perjury— An  indictment  for  perjury  alleged  to  have  been 
oommlcted  before  a  committee  of  the  general  council  of  Louisville,  author- 
ized to  investigate  charges  of  bribery  against  members  of  the  board  of  ooun- 
cil  of  Louisville,  concerning  the  election  of  sealer  of  weights  and  measures, 
must  allege  that  an  election  for  such  an  office  had  been  or  was  about  to  be 
held,  at  which  the  alleged  bribery  was  committed. 

W.  J.  Hedrlck  for  appellant. 

Kirby  A  Smith  and  O^Neal,  Piielps,  Pryor  &  Selligman  for 
Hillenbrand. 

ThoB.  F.  Hargis  for  Gibbs. 

Appeal8  from  Jefferson  Circuit  Court,  criminal  division. 
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Opinion  of  the  court  by  Judge  Hazelrigg. 

These  cases  involve  the  same  legal  questions  and  will  be  de- 
termined together. 

The  indictments  are  for  false  swearing,  and  are  alike  in  form 
save  as  to  the  matter  alleged  to  have  been  sworn  to  by  each 
appellee.  Demurrers  thereto  were  sustained  by  the  lower  court 
and  the  Commonwealth  has  appealed. 

The  charge  in  each    indictment  is   that   the  defendant  therein 

**did  willfully,  falsely  and  feloniously  swear,  state  and  depose 
before  a  committee  of  the  board  of  aldermen  of  the  city  of  Louis- 
ville, said  committee  having  been  apx^ointed  by  the  president  of 
the  board  of  aldermen  in  pursuance  of  a  resolution  passed  by  the 
general  council  of  the  city  of  Louisville,  authorizing  the  appoint- 
ment of  a  committee  for  the  purpose  of  investigating  and  report- 
ing upon  the  charges  of  corruption  against  the  members  of  the 
general  council  of  the  city  of  Louisville;  that  said  committee 
was  organized  by  the  election  of  E.  R.  Palmer  as  chairman,  and 
was  composed  of  five  members  of  the  board  of  aldermen,  and 
said  Hillenbrand  (and  Gibbs)  having  then  and  tliere  been  duly 
Bworn  by  Honorable  Henry  S.  Tyler,  mayor  of  tlie  city  of  Louis- 
ville, a  person  legally  authorized  by  law  to  administer  an  oath 
before  said  committee,  and  at  said  investigation  said  Hillen- 
brad  (and  Gibbs)  did  feloniously  and  falsely  and  willfully  swear, 
state  and  depose  as  follows:''  (Here  follows  the  matters  alleged 
to  have  been  sworn  to  by  each,  and  averments  of  tiieir  falsity.) 
**That  said  Hillenbrand'(and  Gibbs)  did  so  willfully,  falsely  and 
feloniously  swear,  state  and  depose  as  aforesaid,  well  knowing 
at  the  time  that  each  and  every  one  of  said  statements  were 
false;  contrary  to  the  form,"  etc. 

As  explanatory  of  the  allegations  of  the  indirtments,  the  reso- 
lution of  the  general  council  raising  the  committee  of  aldermen, 
before  which  the  alleged  false  swearing  was  done,  was  read  and 
considered    on  the  trial  of  the  demurrers. 

The  resolution  recites  in  substance  that,  whereas,  a  publica- 
tion in  one  of  the  city  newspapers  was  to  the  effect  that  mem- 
bers of  the  board  of  councilmen  had  accepted  money  and  hiibes 
for  their  votes  for  the  election  of  a  candidate  for  sealer  of 
weights  and  measures,  which  liad  a  tendency  to  impeach  the 
character  of  said  board,  it  was,  therefore,  resolved,  that  a  com- 
mittee of  five  from  the  board  of  aldermen  be  appointed  to 
investigate  the  said  charge  and  to   take   testimony   on   said  suh- 

Ieot,  with  authority  to  send  for  persons  and  papers,  and  make  a  full 
nvestigation  as  tu  who  and  what  members,  if  any,  of  this  boaid 
of  councilmen  had  accepted  money  or  bribes  or  had  agreed  to  da 
so  for  their  votes  for  the  election'  of  a  candidate  for  sealer  of 
weights  and  measures,  and  to  make  report  of  such  investigation 
with  the  names  of  the  offending  members  and  the  names  of  the 
persons  approaching  them  or  offering  them  money  or  bribes  for 
their  votes. 

This  resolution  was  approved  and  became  oblieatorv  or  effect- 
ive on  February  28,  1894. 

It  will  be  observed  that  according  to  the  indictments  the  mat- 
ters to  be  investigated  by  the  committee  of  five  were  **lhe 
oharges  of  corruption  against  the  members  of  the  general  council 
of  the  city  of  Louisville.'' 

According  to  the  resolution,  the  accusation  made  was  "that 
members  of  the  board  of  councilmen  had  accepted  and  received 
money  and  bribes  for  their  votes  for  the  election  of  a  candidate 
for  sealer  of  weights  and  measures;"  and  the  committee  of  alder^ 
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men  were  *' appointed  to  investigate  and  to  take  testimony  as  to 
who  and  what  members  of  the  board  of  couneilmen  had  taken 
bribes  for  their  votes  for  said  election  of  sealer  of  weigts  and 
measures  for  the  city  of  Louisville.'' 

It  is  important  to  understand  the  subject-matter  of  the  inves- 
tigation thus  placed  in  the  hands  of  the  committee,  as  well  as 
the  victims  thereof,  in  order  to  ascertain  whether  or  not  the  law 

creating  these  boards  of  couneilmen  and  aldermen  cast  the  duty 
or  imposed  the  authority  upon  the  investigating  committee  of 
five  aldermen,  thus  raised  by  the  resolution  of  the  general  coun- 
cil to  do  that  which  the  terms  of  the  resolution  demanded.  If 
such  a  duty  did  not  devolve  on  the  general  council  as  the  ap- 
pointment of  this  committee,  or,  rather,  if  there  was  no  authority 
of  law  for  such  action,  the  committee  manifestly  could  nor. 
legally  investigate,  and  would,  therefore,  be  without  authority 
to  swear  witnesses  or  have  them  sworn  before  it.  Under  such 
circumstances  no  one  could  be  lawfully  convicted  of  swearing 
falsely  before  it.  If  the  committee  was'  illegally  constituted  it 
was  without  authority  of  law  to  hear  the  testimony  offered,  and 
the  accused  could  not  be  "legally  sworn,"  or  required  to  be 
sworn  at  all. 

The  li\w  creating  these  boards  and  determining  their  authority 
is  found  in  the  Kentucky  Statutes,  as  follows: 

Section  2765.  **The  legislative  power  of  said  cities"  (meaning 
cities  of  the  first  class)  ''shall  be  in  a  board  of  twenty-four  coun- 
eilmen, and  in  a  board  of  twelve  aldermen,  which  shall  be  styled 
the  general  council." 

A  succeeding  section  provides  for  the  separate  organization  of 
each  of  these  boards;  and  section  2771  provides  that  "each  board 
shall  judge  the  eligibility  and  the  election  of  its  members,  adopt 
rules  for  its  proceedings  and  punish  its  members  for  disorderly 
conduct..  Two-thirds  of  the  members  elect  concurring,  either 
board  may  expel  a  member;  !)ut  not  twice  for  the  same  cause. 
Vacancies  in  either  board  shall  be  filled  by  the  general  council 
in  joint  session." 

These  are  the  only  provisions  in  the  subject  of  the  punishment 
or  the  expulsion  of  members  of  either  board,  and  it  would  seem 
that  authority  to  punish  or  expel  a  member  is  lodged  in  that 
particular  board  of  which  he  may  l)e  a  member. 

It  is  true  all  the  members  of  the  general  council,  but  the  gen- 
eral council  is  nowhere  given  any  autliority  to  punish  or  expel  a 
member.  That  right  is  conferred  on  each  board,  and  as  every 
member  of  the  council  is  necessarily  a  member  of  one  of  the 
boards,  ample  provision  would  seem  to  exist  for  the  punisliment 
or  expulsion  of  each  and  every  offending  member. 

The  law  does  not  in  terms  authorize  any  investigation,  but 
punishment  for  disorderly  conduct  could  not  be  imposed  or  ex- 
pulsion for  cause  be  enforced  without  it.  Investigativ)n  is,  there- 
fore, authorized  by  necessary  implication;  but  it  must  be  one 
looking  to  the  punishment  or  expulsion  of  a  member,  and  as  the 
penalty  can  be  inflicted  only  by  each  board  on  its  own  members, 
the  investigation  of  a  member  which  is  authorized  by  law  must 
be  carried  on  by  the  board  to  which  he  belongs. 

Can  the  board  of  aldermen  investigate,  in  any  legal  way  or 
under  any  legal  sanction,  the  members  of  the  board  of  couiicil- 
tnen?  Or  can  the  general  council,  itself  without  authority  to 
punish  or  expel  a  member,  authorize  the  board  of  aldermen,  or 
raise  a  committee  of  aldermen,  to  carry  on  an  investigation  look- 
ing to  the  punishment  or  expulsion  of  members  of  the  board  of 
couneilmen.     We  think  not;  and  yet  this  is  the  tribunal  charged 


488  GOICICOKWBALTH  V.  PUTTY. 

with  the  trial  of  certain  offending  members,  when  the  appellees, 

Hillenbrand  and   Gibbs,  were  called   on    to    testify,    and  before 

which  body  they  are  charged  with  testifying  falsely. 

We  think  the   subject-matter   under   investigation   before   this 

tribunal  was  not  one  in  which  the  accused  could  be  legally  sworn 

or  on  which  they   could    be  required   to  be  sworn;  nor  were  the 

persons  to  be  investigated  triable  by  iiueh  a  committee.  More* 
over,  as  we  have  seen,  the  resolution  became  effective  for  the 
first  time  on  February  28,  1894.  The  indictment  in  the  Gibbs 
casp  gives  the  date  of  the  investigation  at  which  the  accused  is 
charged  to  have  sworn  falsely  as  to  the  purchase  of  a  member  of 
the  council,  as  of  February  27,  1894,  and  the  judgment  of  the 
lower  court  rendered  in  both  cases  recites,  as  an  agreed  fact, 
**that  the  investigation  at  which  it  is  claimed  that  the  accused 
swore  falsely  was  held  on  February  27,  1894.  or  the  night  before 
the  resolution  became  obligatory.^'  The  whole  proceeding  was, 
therefore,  a  nullity. 

The  learned  judge  below  properly  asl<ed  "how  could  one  be 
legally  sworn  upon  a  subject  wliich  was  being  illegally  investi- 
gated, and  by  a  forum  without  authority  to  investigate?" 

Again,  we  have  seen  that  the  charges  upon  which  the  investi- 
gation was  to  be  had  by  the  committee  were  those  of  bribery  in 
the  election  of  a  sealer  of  weights  and  measures.  We  should  ex- 
pect to  find,  therefore,  some  statement  in  the  indiclment  showing 
that  an  election  for  tliis  office,  if  there  be  such  an  office,  had 
l)een  or  was  about  to  l)e  held,  at  which  the  bribery  occurred.  In 
other  words,  the  occasion  or  purpose  of  the  investigation  must 
appear,  and  it  must  he  shown  to  have  been  one  authorized  by 
law;  and  how  shall  we  know  the  lawfulness  of  the  jmrpose 
unless  the  facts  are  stated? 

The  indictment  says  the  purpose  was  to  investigate  **the 
charges  of  corruption,"  which  is  too  indefinite.  The  resolution, 
which  is  to  be  read  as  if  a  part  of  th<3  indictment,  makes  the 
charge  more  specific— that  of  "bribery  ar  an  election  for  a  sealer 
of  weights."  etc.  Was  there  any  such  election  authorized  under 
the  law?     If  so,  before  whom,  etc. 

Tfiese  inquiries  are  important,  because  we  must  know  whether 
or  not  the  matters  about  which  the  witnesses  had  been  inter- 
rogated c'Mild  be  made  the  subject  of  a  lawful  investigation. 

Other  defects  fatal  to  the  indictment  are  urged  by  counsel,  but 
those  mentioned  are  sufficient  to  indicate  the  correctness  of  the 
ruling  below. 

Judgment  affirmed. 


COMMONWEALTH  v.  PETTY. 

(Filed  January  22,  1895.) 

TjiceDse— Sale  of  patent  right— GonstitutioDal  law— The  act  requirlDK  per- 
sons sellingr  or  ofierin^z  to  sell  patent  rights  or  territory  for  the  use,  niann- 
facture  and  sale  of  patent  rights  to  first  pay  a  license'  tax  before  making 
such  sale  Is  unconstitutional  and  void.  The  State  has  no  right  to  regulate 
In  any  manner  the  right  to  make  such  sale,  congress  alone  having  ooncrol  of 
the  subject-matter. 

W.  J.  Hendrick  for  appellant. 

Appeal  from  Christian  Circuit  Court. 
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Opinion  of  tbe  court  by  Judge  Paynter. 

The  grand  jurv  of  Christian  county  returned  an  indictment 
against  the  appellee,  Ebenezer  Petty,  charging  that  he  did  un- 
lawfully sell  and  offer  for  sale  the  patent  right  to  make  and  use 
a  certain  machine  or  contrivance  called  a  post  and  pile  driver, 
and  did  sell  territory  for  the  use,  sale  and  manufacture  of  the 
post  and  pile  driver  without  first  having  obtained  a  license  as 
reauired  by  law,  and  that  at  the  time  he  was  an  itinerant  person 
selling  and  offering  to  sell  the  patent  right  and  territory  as 
Btated. 

This  indictment  is  under  the  statute  which  imposes  a  penalty 
on  all  itinerant  persons  who  vend  patent  rights  or  territory  for 
the  sale,  use  or  manufacture  of  patent  rights  without  proem ing 
and  paying  tor  a  license  authorizing  such  sale.  The  law  fixes 
the  fee  for  the  license  that  shall  be  paid. 

The  appeal  is  taken  from  a  judgment  of  the  court  below  sus- 
taining a  demurrer  to  and  dismissing  the  indictment. 

The  sole  question  is  as  to  the  validity  of  the  statute  which  re- 
quires a  patentee  or  his  vendee  or  assignee  to  first  procure  and 
pay  for  a  license  before  lie  is  authorized  to  vend  Ins  patent  right 
or  territory  for  the  sale,  use  or  manufacture  of  his  patent  rights. 

This  statute  in  effect  declares  unlawful  the  sale  of  any  patent 
right,  or  tbe  sale  of  any  part  of  tfie  territory  whicli  is  "covered 
by  such  patent  riprlit,  to  any  one  unless  tbe  vendor  first  procure 
from  tlie  officials  as  provided  in  tbe  statute  a  license  autliorizing 
thp  sale. 

The  eighth  clause  of  section  8,  article-8  of  tbe  Constitution  of 
the  United  States  confers  auibbrity  upon  Congress  *'to  promote 
tbe  progress  of  science  and  useful  arts  by  securing  for  limited 
times  to  authors  and  inventors  tbe  exclusive  right  to  their  re- 
spective writings  and  discoveries.'' 

The  power  thus  given  to  Congress  has  been  exercised  by  it 
since  tbe  organization  of  tbe  government.  Statutes  have  been 
enacted  relating  to  tbe  subject,  and  the  provisions  thereof  fully 
prescribes  tbe  circumstances  and  tbe  manner  of  tbe  issual  of 
patents;  bow  they  may  l}e  transferred  and  the  character  and  ex- 
tent of  the  rights  which  they  confer  on  the  patentee  or  bis 
vendee  or  assignees.  Tbe  moment  tbe  patent  is  granted  tbe 
rights  of  the  patentee  are  complete.  Even  bis  property  rights  can 
not  be  destroyed  or  impaired  by  Congress  subsequently  repealing 
tbe  law  which  authorized  tbe  granting  of  it.  (McClurg  v.  Kings- 
land,  1  Howard,  206.) 

A  patent  right  is  not  a  tangible  property.  It  is  an  incorporeal 
right.  The  patent  secures  to  tbe  patentee  the  exclusive  right  in 
the  discovery. 

The  Supreme  Court,  in  the  case  of  Patterson  v.  Kentucky,  97 
V.  S.,  501,  said:  '*The  right  of  properly  in  tbe  physical  sub- 
stance, which  is  the  fruit  of  tbe  discovery,  is,  although  distinct 
from  the  right  in  the  discovery  itself,  just  as  the  property  in  the 
Instruments  or  plates  liy  which  copies  of  a  map  are  multiplied 
Is  distinct  from  tlie  copyright  of  the  map  itself.''  (Stephens  v. 
Cady,  14  How.,  528;  Stevens  v.  Gladding,  «&c,,  17  Id.,  447.) 

The  incorporeal  right,  or  the  right  in  the  discovery.  Congress 
has  full  and  complete  authority  to  secure  to  tbe  inventor  and 
protect  him  in  its  enjoyment  and  against  all  interference. 

Justice  Field,  in  delivering  the  opinion  of  the  Supreme  Court 
of  the  United  States  in  Webber  v.  Virginia,  103  U.  S.,  344,  said: 
"It  is  onlv  the  right  to  the  invention  or  discovery— the  incor- 
poreal right— which    the  State    can  not  interfere  wit^h." 

It  is  proper  that  this  authority  should  be  exercised  that  the 
efforts  of  genius  may  be  rewarded,  thus  stimulating  and  encour- 
aging the  production  of  useful  inventions. 
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When  the  property  is  brought  into  existence  by  the  appIioatioD 
of  the  discovery,  and  is  brought  into  or  produced  in  tlie  State, 
the  use  of  it  is  not  beyond  the  control  of  its  legislation.  The 
question  as  to  the  use  of  the  property  thus  produced  is  not  in- 
volved here. 

In  Oayler  v.  Wilder,  10  How.,  494,  Taney,  chief  justice,  said: 
"The  monopoly  granted  to  the  patentee  is  for  one  entire  thing; 
it  is  the  exclusive  right  of  making,  using  and  vending  to  others 
to  be  used  the  improvement  he  has  invented,  and  for  which  the 
patent  is  granted.  The  monopoly  did  not  exist  at  common  law, 
and  the  right,  tlierefore,  which  may  be  exercised  under  it  can 
not  be  regulated  by  rules  of  the  common  law.  It  is  created  by 
the  act  of  Congress.'' 

In  Illinois  a  statute  required  vendors  of  patent  rights  to  pro- 
cure a  certificate  from  the  county  clerk,  and  provided  further 
that  every  note  given  for  a  patent  right  should  contain  words 
*•  given  for  a  patent  right,''  and  that  such  obligation  should  be 
subject  to  all  defenses  as  if  owned  by  the  payee. 

The  Supreme  Court  of  Illinois,  in  the  case  of  Hollida  v.  Hunt, 
70  111.,  109,  22  American  Reports,  63,  held  that  the  law  was  un- 
constitutional because  it  was  an  attempt  to  regulate  and  control 
by  enactments  of  the  legislature  of  Illinois  a  matter  of  which 
Congress  had  sole  jurisdiction. 

Par^  of  the  Illinois  statute  was  similar  to  the  one  in  question. 
It  was  an  effort  to  regulate  or  control  the  sale  of  a  patent  right 
by  first  re(iuiring  a  permission  from  the  county  clerk. 

In  Cranson  v.  Smilh,  26  American  Reports,  516.  the  Supreme 
Cf)urr.  of  Michigan  decided  that  a  statute  of  that  State  requiring 
obligations  given  for  patent  rights  to  contain  words  •*givpn  for  a 
patent  right"  and  making  them  subject  to  defenses  in  the  hand 
of  innocent  holders,  the  same  as  in  the  hand  of  the  original 
payee,  was  an  unconstitutional  interference  with  the  prerogative 
pf  Congress  and  void. 

The  court  said:  "When  any  right  or  privilege  is  subject  to  the 
regulation  of  ('onp;ress,  it  is  not  competent  for  State  laws  to  im- 
pose any  conditions  which  shall  interfere  with  the  rights  or 
diminish  their  value.  In  those  cases  wliere  the  congressional 
power  is  lawfully  exercised  it  is  supreme." 

Patterson  v.  Commonwealth,  11  Bush,  311,  arose  under  a 
statute  prohibiting  the  sale  within  the  State  of  all  illuminating 
oils  which  did  not  ignite  at  a  certain  named  temperature,  and 
imposing  a  fine  for  its  violation.  Tlie  same  act  imposed  a  pen- 
alty on  all  who  should  sell  such  fluid  after  it  had  been  con- 
demned by  the  State  inpector,  and  the  barrels  or  packages  were 
branded  by  him  "unsafe  for  illuminating  purposes." 

The  defendant  was  selling  an  oil  which  had  been  condemned 
by  the  inspector.  The  court  held  that  the  legislation  was  within 
the  jurisdiction  of  the  State,  and  that  when  the  article  is  made 
by  reason  of  the  application  of  the  principle  discovered,  and  is 
soM  or  attempted  to  be  sold  or  used  within  the  jurisdiction  of 
the  State,  it  is  subject  to  its  law  the  same  as  other  property. 

Judge  Pryor.  delivering  the  opinion  of  the  court,  saici:  "There 
is  a  manifest  distinction  between  the  right  of  property  in  the 
patent,  wliich  carries  with  it  the  power  on  the  part  of  the  pat- 
entee to  assign  it,  and  the  right  to  sell  the  property  resulting 
from  the  invention  or  patent. 

"A  State  has  no  power  to  say,  through  its  legislature,  that  the 
patentee  shall  not  sell  his  patent,  or  that  its  use  shall  be  com- 
mon to  all  of  its  citizens,  for  this  would  be  in  direct  confliot 
with  the  law  of  ('ongress,  and  that  portion  of  the  opinion  re- 
ferred to  giving  the   patentee   an    unrestricted   power  to  sell  has 
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allusion  alone  to  his  right  of  property  in  the  patent  right,  as  that 
was  the  only  question  in  7olved  in  the  case.  The  discovery  or 
invention  is  made  property  by  reason  of  the  patent,  and  this 
right  of  property  the  patentee  can  dispose  of  under  the  law  of 
Congress,  and  no  State  legislation  can  deprive  him  of  this  right; 
but  when  the  fruits  of  the  invention  or  the  article  made  by  rea- 
son of  the  application  of  the  principle  discovered  is  attempted 
to  be  sold  or  used  w^ithin  tiie  jurisdiction  of  a  State,  it  is  subject 
to  its  laws  like  other  property,  and  such  has  been  the  uniform 
decision  of  all  the  courts.  State  and  Federal,  upon  this  ques- 
tion." 

This  opinion  most  clearly  states  the  distinction  between  the 
right  of  property  in  the  patent  and  the  right  in  the  article  which 
has  been  produced  by  the  application  of  the  principle  discovered. 

Patterson  v.  Commonwealth,  supra,  was  appealed  to  the 
Supreme  Court  of  the  United  Stats,  and  tliat  court  affirmed  the 
judgment. 

National  authority  only  can  grant  patents  and  regulate  the 
sale  of  the  riglit  of  the  inventor  in  his  discovery,  and  the  man- 
ner of  the  disposition  of  such  rights. 

While  the  States  have  jurisdiction  to  legislate  on  the  mi\tter 
of  the  use  or  sale  of  the  article  which  it  brought  into  existence 
by  virtue  of  the  application  of  the  patented  process,  it  is  an  in- 
vasion of  national  authority  for  the  legislature  of  a  State  to 
make  a  law  which  requires  the  patentee  or  his  vender  to  first 
procure  and  pay  for  a  license  to  sell  his  right  in  his  discovery— 
his  intangible  right— or  tlie  territory  in  which  such  right  is 
granted.  Tn  so  far  as  the  statute  attempts  this  it  is  in  conflict 
with  the  law  of  Congress.  If  the  legislature  has  authority  tr> 
require  the  patentee  or  his  assignees  to  procure  and  pay  for  tli's 
privilege,  then  there  is  no  limit  to  the  extent  of  such  require- 
ment. The  legislature  could  fix  the  license  fee  so  high  that  the 
patentee  could  not  afford  to  pay  it,  as  it  might  exceed  tlie  com- 
mercial value  of  his  riglit.  By  this  means  the  legislature  of  a 
State  could  utterly  destroy  the  power  which  is  in  Congress  by 
the  Federal  Constitution  "to  promote  the  progress  of  science 
and  useful  arts." 

The  right  to  protect  the  inventor  is  necessarily  wiMi  the 
authority  which  constitutionally  and  lawfully  granted  such 
right. 

It  was  said  by  Marshall,  cliief  justice,  in  McCulloch  v.  the 
State  of  Maryland,  4  Wheat.,  42«: 

"1st.   1h:it  a  power  to  create  implies  a  power  to  preserve. 

"2d.  That  a  power  lo  destroy  if  weilded  by  a  different  hand  is 
hostile  and  incompatable  with  the  power  to'create  and  preseive. 

"'3d.  That  wlien  the  repugnance  exists,  that  authority  which 
is   supreme   must   control;  not   yield    to   that   over   which    it    is 


supreme  " 


For  the  foregoing  reasons  the  judgment  is  affirmed. 
Judge  Grace  not  sitting. 


COMMONWEALTH  v.  ROOT. 
(Filed  February  2,  1895.) 

1.  The  term  "election,"  used  in  the  statute  imposing  a  penalty  for  bril)ery 
at  an  election,  refers  to  and  Inolndes  eleotions  by  city  oouDoils  and  other 
legislative  bodies,  as  well  as  elections  hy  the  people. 

3.  Indictment— Bribery— An  iDdicrnient  alleging  that  the  defendant  fiave 
the  bribe  not  to  the  party  whose  vote  was  to  be  influenced,  but  to  his  brother,. 
is  snifioient  under  the  statute. 

W.  J.  Hendrick  for  appellant. 
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Appeal  from  Jefferson  Circuit  Court,  criminal  division 

Opinion  of  the  court  by  Judge  Lewis. 

The  indictment  against  appellee   is  for   the  offense  of  bribery 

charged  to  have   been   committed   as   follows:  **Thesaid   O.  C. 

Root,  in  said  county  of  Jefferson,     *    •      *    at   an   election   then 

and  there  about  to  be   held   under   the   Constitution   and  laws  of 

Kentucky,  in  which  election  the  office  of  president  of  the  board 

of  councilmen  of  the  city  of   Louisville    was  to  be  held,  and  was 

held,  and  candidates  for  »aid  office  were  to  be  voted  for,  and 
were  voted  for,  at  which  said  election  L.  T.  Davidson  and  C.  L. 
Nelson  were  candidates  for  said  office,  did  then  and  there  un- 
lawfully, willfully  and  corruptly  promise  and  agree  and  offer 
to  one  Edward  Garvey  the  sum  of$200  and  a  place  on  the  police 
force  of  the  city  of  Louisville  if  his  brother,  J.  J.  Garvey,  who 
was  then  a  councilmen  for  tlie  Tenth  ward  of^  said  city,  and  en- 
titled to  vote  on  the  matter  aforesaid,  would 'vote  for  C.  L.  Nel- 
son for  said  office  aforesaid,  wliich  said  promise,  offer  and  propo- 
f<ltion  were  conveyed  to  said  J.  J.  Garvey  by  the  said  Ed. 
(inrvpy,  and  which  said  promise,  agreement  and  offer  was  in- 
tended unlawfully  and  willfully  and  corruptly  to  influence  and 
tlid  influence  and*  control  the  \said  Garvey  in  his  vote  in  said 
election,  and  then  and  there  to  l)ribe  him  to  do   the  same/'  etc. 

If  the  particular  offense  charged  is  punishable  it  is  so  under 
<'hapter  41,  Kentucky  Statutes,  title  "Elections,''  and  the  parts 
thereof  relating  to  it  are  as  follows: 

"Section  1586:  Any  person  guilty  of  receiving  a  bribe  for  his 
vote  at  i%:i  election,  "or  for  services  or  influences  in  procuring  a 
vote  or  votes  at  an  election  shall  be  fined  from  $50  to  ♦6(K),  and 
be  excluded  from  office  or  suffrage.'' 

"Brihe'^or  "Bribery"  means  any  reward,  benefit  or  advan- 
tajje,  present  or  future,  to  the  party  influenced  or  Intended  to  be 
infliieneed,  or  to  another  at  his  instance,  or  the  promise  of  such 
reward,  benefit  or  advantage. 

"Section  15H7:  Whoever  shall  bribe  another  shall,  on  convic- 
tion, bo  fined  from  $50  in  $l(K),  or  imprisonment  from  ten  to 
twenty  days,  or  both  so  fined  and  imprisoned,  and  be  excluded 
from  office  and  suffrage." 

It.  will  be  observed  that  the  offense  charged  is  not  a  reward, 
benefit  or  advantage  given  or  promised  directly  to  J.  J.  Garvey, 
whose  vote  as  councilman  it  was  intended  to  infiuence  or  con- 
trol; but  the  money  and  place  on  the  force  were  offered  and 
agreed  to  be  given  to  his  brother,  Ed.  Garvey.  Nevertheless, 
plain  lanugage  of  the  statute  makes  the  offense  of  bribing  another 
complete  if  any  reward,  benefit  or  advantage  is  agreed  or  prom- 
ised to  be  given  another,  at  the  instance  of  the  person  whose 
vote  is  intended  to  be  influenced. 

The  indictment,  though  not  charging  in  express  terms  that  the 
reward,  benefit  and  advantage  was  offered  or  promised  to  Edl 
Garvey  at  the  instance  of  J.  J.  Garvey,  does  charge  it  was  done 
to  infiuence  and  control  and  did  influence  and  control  the  latter 
in  his  vote,  which  is  equivalent  to  a  statement  it  was  done  at 
Ills  instance. 

But  it  is  contended,  and,  from  the  opinion  of  the  judge  of  the 
lower  court  made  part  of  the  record,  the  demurrer  seems  to  have 
been  sustained  upon  the  idea  that  the  offense  of  bribery,  provided 
against  in  chapter  41,  has  relation  alone  to  an  election  by 
the  people.  If  the  scope  of  that  chapter  be  thus  restricted  it  re- 
sults that  a  person  may,  without  fear  of  punishment,  influence 
and  control  by  bribery  the  vote  of  any  member  of  a  city  council 
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for  there  is  nofc  elsewhere  in    the   statute  any  provision  against 
offenses  like  that  with  which  appellee  is  charged. 

The  term  *'an  election'*  is  not,  according  to  its  true  meaning, 
necessarily  confined  I*  the  process  by  which  '*the  people"  in- 
dicate their  choice  foi  >fflcers,  but  may  properly  ancl  appropri- 
ately be  applied  to  the  process  by  whi6h  members  of  city  coun- 
cils or  other  legislative  bodies  choose  or  elect  officers. 

The  alternative  thus  presented  in  this  case  is  between  giving 
an  arbitrary  meaning  to  the  phrase  **an  election,"  whereby  an 
offense,  extremely  hurtful  to  society  and  getting  to  be  alnrmingly 
common,  goes  unpunished,  and  making  a  permissible  and  appro- 
priate application  of  it,  whereby  the  evident  intention  is  carried 
out,  and  public  policy  is  subserved;  and  no  court  should  hesitate 
which  to  choose. 

Section  1437  is,  however,  referred  to  for  the  purpose  of  showing 
the  phrase  was  intended  to  have  a  restricted  meaning,  and  is  as 
follows:  **Whenever  in  this  chapter  the  word  'election,'  or  an 
equivalent  expression,  is  used  in  reference  to  a  State,  district  or 
municipal  election,  it  shall  be  deemed  to  include  the  decision  of 
questions  submitted  to  the  qualified  voters  as  well  as  the  choice 
of  officers  by  them.'' 

But  it  seems  to  us  the  purpose  of  that  section  was  simply  ia 
provide  for  the  same  regulation  and  safeguards,  when  a  question 
of  local  or  general  concern,  such  as  taxation,  local  option  and 
the  like,  is  submitted  to  a  vote  of  the  people,  as  when  they 
choose  or  elect  officers,  and  instead  of  confining  rather  enlarges 
the  meaning  and  application  of  the  term  election. 

In  our  opinion  it  was  error  to  sustain  the  demurrer  to  the  in- 
dictment, and  the  judgment  is  reversed  for  proceedings  consist- 
ent  with  this  opinion. 


COMMONWEALTH  v.  REESE. 

(Filed  February  2.  1895— Not  to  be  reported.)- 

One  can  not  bri1)e  another  at  an  election,  within  the  iiieanlng  of  the  stat- 
ute, when  the  office  to  be  filled  at  such  election  had  ceased  to  exist  at  the 
time  of  the  commission  of  the  alle^^ed  offense. 

Under  the  charter  for  cities  of  the  first  class  the  office  of  ''sealerof  weights 
and  measures"  does  not  exist;  therefore,  one  can  not  be  convicted  of  the 
fiffense  of  bribinjo:  taie  to  vote  for  a  cindidate  at  an  election  to  be  held  for 
that  office  after  the  adoption  of  said  charter. 

W.  J.  Hendrick  for  appellant. 

Appeal  from  Jefferson  Circuit  Court,  criminal  division. 

Opinion  of  the  court  by  Judge  Lewis. 

The  indictment  against  appellee,  J.  Ed.  Reese,  charges  that  at 
an  election  about  to  be  held  by  the  general  council  of  the  city  of 
Louisville  for  choosing  a  person  to  fill  the  office  of**seaI<-f  of 
weights  and  measures."  Oeorge  W.  Newman  and  Philip  Hoffman 
being  candidates,  said  Reese  did  then  and  there  unlawfully, 
willfully  and  corruptly  promise  and  agree  and  offer  to  pay  one 
O.  C.  Root,  a  councilman  from  eleventh  ward  of  said  city,  the 
sum  of  $20()  if  he  (said  Root)  would  vote  for  Philip  Hoffman  for 
said  office  aforesaid,  which  said  promise,  agreement  and  offer 
was  Intended  unlawully,  willfully  and  corruptly  to  influence  and 
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control  the  said  Boot  in  Ills  vote  in  said  election,  and  then  and 
there  to  brihe  him  to  do  the  same. 

The  demurrer  to  the  indictment  was  sustained  upon  two 
grounds.  But  in  the  case  of  Commonwealth  v.  Boot,  page  49f> 
this  day  decided  by  this  court,  it  was  held  the  statute  did  pro- 
vide and  authorize  punishment  for  such  an  offense  as  this,  and, 
consequently,  the  first  ground  for  sustaining  the  demurrer  is  not 
tenable. 

But  it  appears  that  by  section  2766  of  Kentucky  statutes  the 
office  of  "inspector  of  weights  and  measures''  was  created,  and. 
as  a  consequence,  the  office  of  *' sealer  of  weights  and  measures" 
ceased  to  exist,  and  a  candidate  could  not  be  legally'  voted  for 
or  elected  by  the  general  council  of  the  city  of  Louisville;  and 
if  there  was  no  office  of  the  name  mentioned  in  the  indictment 
to  be  filled  or  candidate  therefor  to  be  voted  for  by  said  Boot  as 
councilmen,  he  could  not,  in  meaning  of  the  statute,  be  bribed 
to  so  vote. 

The  judgment  is,  therefore,  affirmed. 


(COMMONWEALTH  v.  SC ALLEY. 

(Filed  February  2,  1895 — Not  to  be  reported.) 

W.  J.  Hendrick  for  appellant. 

Appeal  from  Jefferson  Circuit  Court,  criminal  division. 

Opinion  of  the  court  by  .Judge  Lewis. 

Appellee,  Scalley,  was  indicted  for  the  same  offense  as  that 
chartred  against  J.  Ed.  Beese,  and  for  the  same  reason  given  in 
thp  case  on  appeal  of  (•oinmonwealth  against  him,  this  day  de- 
cided l)y  this  court,  demurrer  to  indictment  was  properly*  sus- 
tained by  the  lower  court  anci  the  judgment  is  alHrmed. 


ABMSTBONO  v.  COMMONWEALTH. 

(Filed  February  6,  1S95 — Not  to  be  reported.) 

1.  An  allegation  in  an  Indictment  that  the  offense  was  committed  "in  the 
county  and  circuit  aforesaid"  sufficiently  sets  out  the  county  where  the 
offense  was  committed,  since  a  j>eiSon  of  ordinary  intelligence  would  not 
fail  to  understand  where  tlie  languuge  used  intended  to  allege  the  crime  was 
connnitted. 

2.  Criminal  law  conspiracy— Evidence— On  a  separate  trial  of  one  of  sev- 
eral j)prsons  indicted  as  conspirators,  a  witness  for  the  Commonwealth  on 
cross-examination  admitted  that  he  had  n)ade  an  affidavit  stating  that  bis 
testimony  before  the  grand  jury  in  the  case  was  false.  On  re-examinatioD 
by  the  Commonwealth  the  witness  was  permitted  to  explain  that  he  made 
such  affidavit  because  one  of  the  alleged  conspirators  (not  in  defendant's 
presence)  had  threatened  to  kill  him  if  he  testified  as  a  witness  for  the  Com- 
monwealth. Held— While  the  rule  is  that  what  was  done  by  one  member  of 
a  cons|)iraGy.  after  the  accomplishment  of  its  purpose,  is  incompetent  against 
the  other  conspirators,  yet  the  >vitness  had  a  right  to  thus  explain  his  reason 
for  making  the  affidavit  which  he  admitted  to  be  false. 

3.  Same— Testimony  that  another  one  of  the  alleged  conspirators  was  at 
liome  in  bed  the  day  after  the  night  on  which  the  alleged  crime  was  com- 
mitted was  competent  against  defendant,  as  it  tended  to  prove  the  presence 
ot  such  conspirator  at  the  commission  of  the  offense  on  the  night  before. 
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W.  W.  Vaughn  for  appellant.*] 
W.  J.  Hendrick  for  appellee. 
Appeal  from  Breathitt  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

In  the  indictment  under  which  appellant  was  separately  tried 
»nd  convicted,  he  and  others  are  charged  with  the  offense  of 
arson,  committed  as  follows:  *'Said  defendants,  James  Collins, 
Manford  Armstrong,  Rufus  Armstrong, Robert  Jordan,  Nancy  Ann 
Collins  and  Martha  Jordan,  on  Novembers,  1894,  in  the  county  and 
circuit  aforesaid, did  unlawfully  conspire  and  conft^derate  together, 
fori  he  purpose  of  burning  the  dwelling  house  of  Reuben  McGuire, 
and  while  said  banding,  conspiring  and  confederating  existed 
the  said  defendants  did  unlawfully,  willfully  and  feloniously  set 
fire  to  and  burn  the  dwelling  house  of  said  Reuben  McGuire, 
against  the  peace  and  dignity  of  the  Commonwealth  of  Ken- 
tucky." 

One  ground  for  reversal  urged  is  that  the  indictment  does  not 
charge  in  what  county  the  offense  was  committed.  The  Crim- 
inal Code  requries  an  indictment  to  be  direct  and  certain  as  re- 
gards the  county  in  which  the  offense  is  committed;  but  no 
formal  language  need  be  used,  it  being  sufficient  to  indicate  the 
county  so  directly  and  certainly  as  to  leave  no  reasonable  doubt 
on  that  subject.  In  the  indictment  under  consideration  the 
county  and  circuit  where  the  conspiracy  was  formed  to  commit 
the  offense  are  stated,  and  a  person  of  ordinary  intelligence 
would  naturally  understand  the  offense  was  charged  to  have 
been  committed  in  Breathitt  county.  Indeed  such  is  the  i^roper 
interpretation  and  meaning  of  the  language  used. 

The  next  error  complained  of  is  that  Ham  Collins,  a  witness 
for  the  Commonwealth,  was  permitted,  over  defendants'  objec- 
tion, to  testify-that  his  mother,  one  of  the  alleged  conspirators, 
and  her  brother  had  threatened  to  kill  him  if  he  testified  as  a 
witness  for  the  Commonwealth.  He,  as  stated  l)y  him,  went  with 
those  indicted  to  the  house  of  McGuire  at  night,  and  aided  in 
stoaling  meat  therefrom;  and  after  they  had  gone  some  distance 
away  two  of  them,  Rufus  Armstrong  and  defendant,  Manford 
Armstrong,  said  they  .vere  going  back  for  the  purpoi'e  of  burning 
the  house,  and  did  go  in  that  direction;  but  upon  cross-exam- 
iuation  by  defendant  the  witness,  a  boy  about  fifteen  years  old, 
admitted  he  had  made  an  affidavit,  in  substance,  tliat  his  pre- 
vious testimoi>5'^  before  the  grand  jury,  implicating  Rufus  and 
Manford  Armstrong  in  the  offense  of  arson,  was  untrue;  and 
furtiier,  tliat  he  did  not  know  who  stole  the  meat.  And  there- 
upon the  Commonwealth  interrogated  him,  and  he  was  permitted 
by  the  cr)urt  to  state  his  mother  and  another  made  the  threat 
mentioned. 

The  general  rule  is  that  *' evidence  of  what  was  said  and  done 
by  other  conspirators  must  be  limited  to  their  acts  and  declara- 
tions made  and  done  wliile  the  conspiracy  was  pending  and  in 
furtherance  of  the  df^sign;  what  was  said  or  done  by  them  before 
or  afterwards  not  being   within    the   principle  of  admissibility." 

And,  accordingly,  the  Commonwealth  would  not  have  been 
permitted  to  show  by  the  witness,  as  evidence  in  chief,  that  his 
mother,  indicted  as  one  of  the  conspirators,  made  the  threat  in 
question;  but  after  defendant  had  thus,  on  cross-examination, 
impeached  him,  the  witness  had  a  right  to  explain,  and  it  was 
competent  for  the  Commonwealth  to  show  by  him  why  the  false 
affidavit  was  made;  and  if,  in  the  course  of  such  investigation, 
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the  fact:  of  the  threat  by  his  mother  was  necessarily  or  incidentally 
developed,  defendant  can  not  fairly  complain. 

The  court  permitted  a  witness  to  testify  that  he  saw  James 
Collins,  one  of  the  alleged  conspirators*  at  home  the  next  day 
after  the  house  was  burned  in  bed  asleep;  from  which  circum- 
stance it  might  be  inferred  he  was  present  when  the  crime  was 
committed  the  night  before.  Appellant  was  also  at  the  house  of 
Collins  on  that  occasion,  but  whether  his  presence  makes  eYi- 
dence  of  the  fact  Collins  was  in  bed  asleep  competent  against 
him,  if  not  otherwise  so,  we  need  not  consider,  becaase,  io  our 
opinion,  the  conspiracy  having  been  shown,  the  Commonwealth 
had  the  right  to  prove  the  fact  in  question. 

Strictly  the  conspiracy  was  not  then  pending,  nor  could  tb» 
fact  of  Collins  going  to  bed  at  that  time  of  day  be  regarded  as  in 
furtherance  of  the  original  design,  but  it  was  a  circumstance 
tending  to  show  he  was  present  when  the  house  was  burned, 
and,  thereforf*,  fit  to  be  proved,  just  as  it  would  have  been  proper 
to  prove  he  went  to  bed  on  account  of  a  gunshot  wound  if  Mc- 
Guire  had  fired  at  the  conspirators  in  the  act  of  burning  hiB 
house. 

It  is  also  objected  that  the  Commonwealth  was  permitted  to 
prove  by  the  wife  of  Bufus  Armstrong  that  he  was  at  time  of 
the  trial,  a  fugitive  from  justice.  That  evidence  was  incompe- 
tent. But  as  tlie  witness  stated  he  was  hiding  to  avoid  answer- 
ing for  the  crime  of  bigamy,  not  for  arson,  appellant  was  not,  it 
seems  to  us,  substantially  prejudiced. 

In  our  opinion  there  was  sufficient  evidence  of  the  conspiracy 
charged  in  this  case  to  justify  excluding  testimony  of  those  in- 
dicted jointly  with  nppellant,  and  as  there  does  not  appear  to 
have  b€en  error  of  law  at  the  trial  prejudicial  to  appellant^s  sub- 
stantial rights,  the  judgment  is  affirmed. 


YOUNG  V.  COMMONWEALTH. 

(Filed  February  8,  1895.) 

One  indicted  for  rape  upon  the  body  of  an  iufant  under  twelve  j-ears  of 
age  is  entitled  to  have  the  law  applicable  to  all  the  degrees  of  the  offence,  to 
whioh  the  evidence  may  be  applicable,  given  to  the  jury. 

Therefore,  on  the  trial  for  Buoh  offense,  where  tlje  jury  from  the  evidence, 
or  at  least  without  doing  violence  to  it,  might  infer  that  the  offense  charged 
was  committed  with  the  nominal  consent  of  the  victim,  an  Instruction 
giving  the  law  relating  to  unlawful  uirnal  knowledge  of  an  infant  uoder 
the  age  of  twelve  years  ought  to  be  given. 

Walter  Darby  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  criminal  division. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  was  convicted  of  the  crime  of  rape,  committed 
on  the  body  of  an  infant  under  twelve  years  or  age,  and  his  pun* 
ishnient  fixed  at  death. 

He  was  living  in  the  family  of  his  victim's  parents  on  Green 
street,  in  Louisville,  and  in  their  absence  from  home  committed 
the  crime,  which^  however,  was  kept  a  secret  by  the  little  girl 
until  her  mother  discovered  her  injured  parts  several  days  there* 
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Bffcer.  She  then  told  who  injured  her,  only  after  being  threat- 
ened with  punishment,  and  we  may  infer  she  had  made  no  dis- 
closure before  that  because  of  the  threat  of  the  appellant,  after 
the  crime  had  been  committed,  that  he  would  kill  her  if  she  told 
anything.  There  was  no  outcry  at  the  time,  and  the  accused 
continued  to  live  in  the  family. 

The  complaint  of  counsel,  appointed  by  the  court  to  defend  the 
accused,  is  that  the  court  failed  to  submit  the  whole  law  of  the 
case  to  the  jury. 

After  giving  proper  instructions  on  the  subject  of  rape  and 
attempted  rape,  it  is  contended  that  the  law  embraced  in  section 
1155,  Kentucky  Statutes,  should  have  been  given.  This  reads  as 
follows:  *' Whoever  shall  carnally  know  a  female  under  the  age 
of  twelve  years,  or  an  idiot,  shall  be  confined  in  the  penitentiary 
not  less  than  ten  nor  more  than  twenty  years.'* 

It  is  urged  that  as  this  court,  in  Bethel  v.  Commonwealth,  80 
Ky.,  526,  n eld  a  defendant  charged  with  rape  to  be  entitled  to 
have  the  jury  instructed  as  to  the  whole  law  applicable  to  that 
offense  and  any  of  its  degrees;  and,  as  in  Fenston  v.  Common- 
wealth, 82  Ky.,  549,  the  offense  described  in  the  section  quoted 
was  held  to  be  included  in  the  higher  crime  of  rape,  therefore^ 
the  jury  should  have  been  instructed  in  accordance  with  the  law 
on  that  section. 

It  is  difficult  to  escape  this  reasoning,  however  much  the 
nature  of  the  crime  might  repel  a  dispassionate  consideration  of 
the  claims  of  the  offender.  It  does  not,  of  course,  follow  that 
this  law  is  applicable  in  all  cases  of  rape.  The  facts  of  a  given 
ease  may  be  so  fully  shown  by  testimony  as  to  preclude  its  appli- 
cation. Just  as  in  some  homicides,  the  murder  may  be  so  com- 
pletely established  as  to  render  it  needless  to  instruct  on  the  law 
of  voluntary  manslaughter. 

In  the  case  at  hand,  however,  the  jury,  from  the  testimonv,  or 
at  least  without  doing  violence  to  it,  might  have  inferred  the 
existence  of  nominal  consent  at  least  on  tne  part  of  the  victim, 
and  while  the  carnal  knowledge  with  such  consent  is  still  a 
felony,  it  is  not  punishable  with  death. 

Moreover,  to  commit  a  rape  upon  an  adult  female  is  punish- 
able with  confinement  in  the  penitentiary  for  not  less  tnan  ten 
nor  more  than  twenty  years,  or  by  death,  in  the  discretion  of 
the  jury.  And  so.  we  may  suppose,  the  lawmakers  intended  a 
like  discretion  to  be  vested  in  juries  in  dealing  with  offenses  such 
as  we  are  considering. 

Under  the  proof  in  this  case  there  was  no  mere  attempt  at 
rape.  The  crime,  by  whomsoever  committed,  was  complete,  and 
BO  the  instruction  on  that  subject,  while  not  improperly  given, 
did  not  afford  the  jury  the  exercise  of  any  discretion,  or  the 
opportunity  to  fix  tne  punishment  at  less  than  confinement  for 
life  or  death.  The  verdict  was  necessarily  the  one  or  the  other 
under  the  law  as  given  by  the  court. 

Under  the  express  terms  of  the  section  relied  on,  and  the  de- 
cisions of  this  court  in  the  cases  referred  to,  we  are  of  opinion 
that  the  appellant  is  entitled  to  the  benefit  of  the  instruction 
indicated. 

Judgment  reversed,  with  directions  to  grant  the  accused  a  new 
trial,  and  for  proceedings  consistent  herewith. 


LEE  V.  SMYSER. 

(Filed  January  12,  1895.) 

1.  An  order  of  attachment  atralDst  a  nonresident  defendant,  issued  by  mis- 
take of  the  olerk  of  the  court  for  too  great  a  sum,  is  not  void,  and  the  plain- 

vol.  16—32 
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tiff,  by  reasoD  of  snoh  mistake,  will  not  be  denied  bis  right  to  a  Hen  on  the 
property  seized  by  the  officer  under  the  attachment,  but  the  court  In  id 
•order  sustaining  the  attachment  ought  to  correot  the  error. 

The  clerk  by  mistake  in  calculating  the  amount  of  a  debt  for  18,900.64, 
with  interest  from  a  certain  date,  issued  the  attachment  for  181.84  too  much. 
The  court,  in  its  order  sustaining  the  attachment,  corrected  the  error.  -Held 
—The  mistake  of  the  clerk  did  not  render  the  order  of  attachment  so  erro- 
neous as  to  deprive  plaintiff  of  his  right  to  a  lien  under  it. 

2.  Same— Judgment  against  nonresidents— Bond— It  is  not  erroneoas  to 
sustain  an  attachment  against  a  nonresident  defendant  before  the  ezecation 
of  the  bond  by  plaintiff  required  by  section  410  of  the  Civil  Code.  Such  s 
bond  must  br  executed  before  a  final  judgment  or  order  of  sale  of  the  at- 
tached property  against  defendant^  but  not  before  an  order  sustaining  aD 
attachment. 

Charles  Carroll  for  appellant. 

Fairleigh  &  Straus  for  appellee. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  tlie  court  by  Judge  Grace. 

This  is  an  appeal  by  Jolin  A.  Lee,  who  was  defendant  in  the 
court  below,  in  the  suit  of  J.  L.  Smyser  against  him  in  the  Bul- 
litt Circuit  Court,  from  an  order  of  said  court  refusing  to  quash 
the  attachment  issued  by  the  clerk  of  said  court  in  said  aetioD, 
and  is  made  upon  the  ground  that  said  attachment,  which  issued 
for  $4,700,  was  for  a  greater  amount  by  $81.84  than  was  then  due 
upon  plaintiff's  debt,  as  stated  by  him  in  his  affidavit,  or,  rather, 
than  the  amount  ascertained  by  calculation  from  the  data  given 
by  plaintiff  of  his  debt  in  his  affidavit;  said  affidavit  stating 
*'that  the  amount  due   him   and   which   he  believed  he  ought  to 

recover  of  defendant  was.  the  sum  of  $3,990.64,  with  interest  on 
same  from  the  14th  day  of  December,  1889,  to  that  date,"  which 
was  July  28,  1892. 

It  appears  from  the  record  in  this  cause  that  plaintiff's  suit, 
with  attachment,  was  filed  in  the  Bullitt  Circuit  Court  July  28, 
1892,  with  warning  order  made  against  the  defendant,  Lee,  to 
the  November  term  of  court,  1892,  and  that  at  that  term  of  court 
and  before  the  entry  of  the  appearance  in  person  by  defendant 
the  court  made  an  order  sustaining  said  attachment  for  the  sum 
of  $8,990.64,  the  amount  named  in  plaintiff's  attachment,  with  in- 
terest from  the  28th  of  July,  1889,  the  time  named  in  said  attach- 
ment, thus  of  its  own  motion  correcting  any  error  that  may  have 
been  made  by  the  cl^rk  in  the  amount  for  which  the  attacnment 
was  issued.  The  said  defendant  not  appearing  and  entering  bis 
motion  to  quash  said  attachment  until  the  following  spring  term 
of  said  court,  we  think  the  court  below  rulepl  correctly.  It 
thereby  said  that  a  creditor  who  had  a  valid  debt  unpaid,  and 
who  was  proceeding  against  a  nonresident  defendant,  and  whose 
proceedings  were  in  all  other  respects  valid,  should  not  have  his 
debt  imperiled,  or  rather  should  not  lose  his  lien  secured  on  the 
property  of  his  debtor,  simply  by  an  error  of  the  clerk,  a  minis- 
terial  officer  of  the  court,  in  making  a  calculation  of  the  amount 
due  plaintiff  under  his  affidavit.  This  excess  of  the  amount 
named  in  the  attachment  was  by  no  fault  error  or  misconduct  of 
the  plaintiff,  but  only  an  error  of  an  officer  of  the  court,  and  this, 
too,  had  been  corrected  by  an  order  of  the  court  made  at  a  pre- 
vious term  of  said  court  to  the  time  of  making  the  motion  by  de- 
fendant to  correct  same. 

We  think  this  case  is   widely   different  from    those  cases  cited 
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by  appellant  where  the  property  of  the  debtor  had  been  sold  by 
the  creditor  on  final  execution  and  for  a  greater  amount  than  was 
actually  due  at  the  time  of  the  sale.  In  the  latter  case  the  prop- 
«rty  of  the  debtor  would  be  wrongfully  taken.  Under  the  record 
in  this  case  it  can  not  be  done. 

Again,  appellant  complains  of  the  ruling  of  the  court  below  in 
•entering  an  oder  at  the  fall  term  of  court  sustaining  the  attach- 
ment, though  for  the  correct  amount,  a^id  in  declaring  that  said 
creditor  had  a  lien  by  reason  of  said  attachment  and  the  levy  of 
Kame  on  an  undivided  third  of  certain  real  estate  named  in  said 
levy;  and  complains  that  this  order  was  made  by  the  court  be- 
fore the  filing  by  plaintiff  in  said  court  of  the  aifldavit,  required 
by  the  Code  in  such  cases,  that  defendant  has  no  personal  estate 
subject  to  the  payment  of  said  debt. 

On  this  question  we  think  the  court  below  also  ruled  correctly. 

It  will  be  observed  that  the  order  made  by  the  court  (before 
recited)  was  not  the  final  order  of  sale  of  the  defendant's  prop- 
erty, and  it  is  only  the  final  judgment  or  order  of  sale  of  the 
realty  of  a  nonresident  that  by  the  Code  is  forbidden  before  the 
filing  of  the  affidavit  that  defendant  has  no  personal  estate.  But 
in  this  case,  and  in  the  order  complained  of,  the  court  refused 
to  make  this  order  of  sale,  but  declared  by  same  that  it  appear- 
ing to  the  court  that  the  interest  owned  by  defendant  wjis  only 
an  undivided  third  interest  in  the  land  levied  on,  that  the  other 
owners  should  first  be  made  parties  before  the  sale  would  be 
ordered,  and  thus  the  case  stands  on  the  record. 

The  judgment  of  the  court  on  both  motions  of  appellant  should 
be  affirmed,  and  appellees  are  adjudged  their  costs  in  this 
appeal. 


EVANS'  ADM'R  v.  CLEAVER. 
(Filed  January  12,  1895— Not  to  be  reported.) 

1.  forcible  detainer—Damages  on  traverse  bond— Where  it  appears  that 
tbe  traverse  bond  was  executed  by  the  tenant  March  10th,  and  that  under  a 
writ  of  restitution  tbe  landlord  was  restored  to  possession  on  March  2Sth, 
tbe  latter  can  recover  on  the  bond  damages  for  tbe  unlawful  detention  of 
possession  for  only  eighteen  days. 

3.  Same— Pleadings— Where  tbe  landlord  in  an  action  on  a  traverse  bond 
-alleges  that  he  was  deprived  of  possession  for  two  years  by  reason  of  the  eze- 
isQCioD  of  the  bond,  and  defendants  deny  these  allegations  and  aver  that  pos- 
fiessioD  was  restored  to  tbe  landlord  by  writ  of  restitution  eifch teen  days  after 
the  execution  of  the  bond«  the  landlord  must  traverse  the  allegation  of  the 
answer  as  to  tbe  len^^th  of  tbe  unlawful  detention,  otherwise  tbe  answer  is 
taken  as  confessed. 

8.  Same— Appeals— Where  tbe  face  of  the  pleadings  show  that  plaintiff  la 
■entitled  to  recover  in  damages  an  amount  less  than  that  of  which  this  court 
has  jurisdiction,  his  appeal  must  be  dismissed,  notwithstanding  he  claims 
damages  for  $200  in  his  petition. 

Winfleld  Buckler  for  appellant. 

Boss  A  Owens  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  action  is  on  a  traverse  bond  to  recover  damages  from  the 
appellee,  who  was  the  surety  of  the  tenant,  for  withholding  the 
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possession  by  reason  of  the  traverse.  The  appellant  in  his  petf- 
tioD  claims  damages  for  the  use  of  the  land  for  two  years — 1891, 
1892— at  $76  a  year. 

It  is  alleged  that  the  plaintiff  was  kept  out  of  possession  for 
that  length  of  time  by  virtue  of  a  supersedeas  bond  executed 
with  a  view  of  taking  an  appeal  to  this  court  from  the  verdict 
and  judgment  in  the  cicruit  court  finding  the  inquest  in  the 
country  to  be  true.  The  Furety  filed  an  answer,  in  which  it  is 
averred  that  the  trial  in  the  circuit  court  entitled  the  appellant 
to  the  possession,  and  that  a  writ  of  restitution   issued   and  was 

Jilaced  in  the  hands  of  the  sheriff,  who,  on  the  28th  of  March^ 
891,  executed  the  writ  by  ousting  the  tenant  and  placing  the 
appellant,  Mrs.  Evans,  in  the  actual  possession.  This  answrr 
stands  undenied,  and  the  traverse  bond  having  been  executed  on 
the  10th  of  March.  1891,  and  the  possession  restored  on  the  2Hth 
of  March  of  the  same  year,  the  possession  was  withheld  only 
eighteen  days,  and,  therefore,  the  refusal  of  the  court  to  inst^uc^ 
the  jury  that  a  recovery  could  be  had  for  the  use  of  the  farm  for 
either  one  or  two  years  was  not  error. 

Section  464  of  the  rode  provides  the  mode  of  assessing  the 
damages  in  such  a  case,  or  rather  fixes  the  liability  of  the  surety. 
He  is  liable  for  withholding  the  possession  during  the  pendency 
of  the  traverse  in  either  the  circuit  court  or  Court  of  Appeals, 
and  the  reasonable  expenses  of  the  traversee  in  defending  the 
traverse.  The  appellant  has  recovered  her  attorney's  fee  and 
the  value  of  the  use  of  the  land  during  the  time  the  tenant  held 
the  possession.  This  is  all  she  claims  or  seeks  to  recover.  It  was 
necessary  to  reply  to  the  answer  of  tlie  defendant.  He  not  only 
negatived  the  averments  of  the  petition  as  to  tlie  length  of  pos- 
session by  the  tenant  after  the  execution  of  the  bond,  but  pleaded 
as  a  defense  that  by  a  writ  of  restitution  issued  from  the  circuit 
oourt  the  tenant  was  turned  out  and  the  landlord  placed  in  the 
actual  possession. 

The  plaintiff  being  entitled  to  recover  by  her  own  concession 
less  than  the  amount,  giving  to  either  court  jurisdiction  of  the 
appeal,  the  appeal  must  be  dismissed. 

The  claim  for  damages  amounting  to  $200  will  not  give  the  jur- 
isdiction if  upon  the  face  of  the  pleadings  it  clearly'  appears  the 
amount  in  controversy  is  less  than  the  amount,"  giving  to  tho 
appellate  court  jurisdiction. 

The  appeal  is,  therefore,  dismissed. 


PELTIER  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 
(Filed  January  12,  1895— .Vot  to  be  reported.) 

1.  It  is  BD  act  of  ^ross  negligence  for  a  railroad  company  to  *'kick"  a  car 
across  a  crowded  thoroughfare  of  a  city  at  which  no  watohinan  is  stationed* 
with  out  sounding  a  bell  or  whistle  or  otherwise  giving  some  danger  fiigna). 

8.  The  Question  of  defendant's  contributory  neglect  is  for  the  jury,  unless 
there  is  no  uncertainty  from  the  evidence  that  but  for  it  the  injury  would  not 
have  occurred,  and  this  is  true  whether  the  uncertainty  arises  from  a  conflict 
of  evidence  or  because  from  tlje  undisputed  facts  diverse  conclusions  could 
be  reasonably  drawn. 

Gardner  &  Moxley,  Barnett,  Miller  &  Barnett  for  appellant. 

Lyttle!on  Cook  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 
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Opinion  of  the  court  by  Judge  Hazelrlgg. 

At  about  nightfall  on  December  12,  1890«  the  appellant,  while 
attempting  to  drive  a  covered  wagon  across  the  track  of  the 
Hppellce  on  First  street,  in  Louisville,  Ky..  was  run  over  and 
permanently  injured  by  a  passenger  coach  which  had  been 
** kicked''  on  to  the  street  by  an  engine  of  the  appellee. 

This  action  was  brought  for  damages,  and  upon  the  conclusion 
-of  the  testimony  for  the  plaintiff  tne  court  held  that  **the  rail- 
road company  was  guilty  of  negligence,  but  the  plaintiff  was 
estopped  from  complaining  of  that  negligence  when  his  own  act 
contributed  to  his  personal  injury.'' 

The  negligence  of  the  company  consisted  in  the  act  of  kicking 
in  these  cars  across  a  crowded  thoroughfare.  There  was  no 
watchman  to  give  warning  of  danger,  and  no  whistle  or  bell  used 
as  danger  signals. 

Under  somewhat  similar  circumstances  this  court  has  held  the 
offending  company  guiltj-  of  gross  negligence.  (K.  &  I-  Bridge 
Co.  v.  Cecil,  14  Ky.  Law  Rep.,  477;  L.  &  N.  R.  R.  Co.  v.  Morris, 
14  Ky.  Law  Rep.,  468;  K.  C.  R.  R.  Co.  v.  Smith,  14  Kv.  Law 
Rep.,  458.) 

The  estoppel  suggested  by  the  learned  judge  arises,  it  is  al- 
leged, out  of  the  fact  that  the  appellant  drove  his  horse  and 
wagon  along  a  road  parallel  to  that  of  the  railroad  tor  some  dis- 
tance and  ought  to  have  seen  the  moving  cars  after  they  were 
kicked  in,  although  they  were  unaccom{3anied  by  an  engine  or 
other  noise  usually  accompanying  moving  cars. 

It  seems  to  us  wholly  improbable  that  these  moving  cars  were 
running  parallel  with  the  appellant  as  he  drove  to  the  point  of 
<5rossing.  It  seems  more  likely  from  the  proof  that  they  were 
kicked  back  after  appellant  had  driven  west  from  his  starting 
point,  rolled  upon  him  comparatively  noiselessly,  and  unob- 
served by  him  at  the  time  he  was  driving  along  the  road,  and 
when  he  attempted  to  cross.  Be  this  as  it  may,  it  is  far  from 
certain,  according  to  the  proof,  that  the  appellee  so  far  contrib- 
uted to  the  injury  by  his  own  negligence  that  but  for  it  the  In- 
jury would  not  have  occurred.  The  question  of  contriubtory 
negligence  is  one  for  the  jury,  unless  there  is  no  uncertainty  as 
to  its  existence  in  such  form  as  to  preclude  recovery;  and  this 
is  true,  whether  the  uncertainty  arises  from  a  conflict  of  testi- 
mony, or  because  from  the  undisputed  facts  diverse  conclusions 
-could  be  re'asonably  drawn.  Our  own  deductions  from  the  proof 
differ  materially  from  those  of  the  learned  judge  below,  but  in 
view  of  the  uncertainty  it  is  not  the  province  of  that  court  nor  of 
this  to  determine  the  existence  or  nonexistence  of  negligence  on 
the  part  of  the  appellant,  but  it  is  the  province  of  the  jury. 

As  said  in  Wright  v.  C  N.  O.  &  T.  P.  Ry.  Co.,  93  Ky.,  —  (14 
Ky.  Law  Rep.,  778),  ** where  there  is  any  uncertainty  as  to  the 
facts  establishing  negligence,  such  as  if  found  to  exist  would  bar 
-a  recovery,  it  becomes  a  question  for  the  jury." 

Reversed  for  proceedings  consistent  with  this  opinion. 


SEBASTIAN,  <fec.  v.  KEETON,  &c. 
(Filed  January  12,  1895— Not  to  be  reported.) 

Judicial  salefl— Boundary— Laches— At  a  sale  to  pay  a  decedent's  debts  the 
purchaser  agreed  to  pay  the  debts  for  the  CDtlre  tract  of  land,  less  thirty-two 
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acres  to  be  stricken  ofF  the  northwest  boundary.  Appellees  olaim  under  th& 
purchaser,  to  whom  a  commissioner's  deed  was  made.  More  than  fifteen 
years  after  the  sale  and  ten  years  after  the  execution  of  the  deed,  the  dece- 
dent's descendants,  in  this  action  of  ejectment,  claim  that  appellees  are  in 
possession  of  the  entire  titiot,  includinf;;  the  thirty- two  acres.  Held— It 
clearly  appears  that  at  the  time  of  sale  all  parties  believed  that  the  boundary 
of  the  tract  of  decedent  was  so  located  as  to  leave  the  thirty- two  acres  out- 
side of  the  land  held  by  defendants  and  their  vendors,  and  there  is  much 
evidence  to  show  that  such  is  the  true  boundary.  It  would,  therefore,  be 
unjust  at  this  day  to  dispossess  innocent  purchasers  in  order  to  correct  the 
mistake,  if  any  was  made,  as  to  the  boundary. 

John  W.  Howard  for  appellants. 

John  P.  Salyers  for  appellees. 

Appeal  from  Mapcoffln  (circuit  Court. 

Opinion  of  the  court  bj'^  Chief  Justice  Pryor. 

The  ancestor  of  the  appellant,  W.  S.  Sebastian,  died  many 
years  since,  the  owner  of  a  tract  of  land,  the  greater  portion  of 
which  was  sold  under  a  judgment  in  equity  for  the  payment  of 
debts,  the  personal   estate   being   Insufficient  for   that   purpose. 

The  sale  was?  made  on  the  petition  of  his  executor,  and  the 
appellants,  his  heirs  and  devisees,  made  defendants.  The  cora- 
nilssioner  was  directed  to  sell  so  much  of  the  tract  of  land  as 
would  satisfy  the  claims  of  creditors,  the  amount  having  been 
first  ascertained. 

The  commissioner  making  the  sale  reported  that  the  entire 
tract  was  sold,  less  82  acres  to  be  stricken  off  of  the  northwest 
boundary  of  tlie  tract. 

The  report  of  sale  was  confirmed,  and  a  deed  made  to  the  pur- 
chaser or  his  vendee,  and   the  parties  placed   in  possession,  and 

since  tiiat  date,  which  was   in   the  year ,  the  land   has  been 

sold  to  others,  the  tille  and  possession  being  now  in  Ihe  appel- 
lees. The  appellants  instituted  this  action  of  ejectment  against 
Mrs.  Keeton,  the  present  owner,  claiminjo:  that  she  had  posses- 
sion of  the  entire  tract,  including  the  32  acres,  and  sought  to 
recover  the  possession.  The  case,  upon  an  answer  filed  by  the 
appellees,  went  to  the  equity  docket,  and  if  the  appellants  are 
entitled  to  the  32  acres,  a  division  should  be  directed  and  that 
much  of  the  land  allotted  to  the  appellants. 

It  is  apparent,  however,  from  the  facts  before  us,  that  when 
this  tract  of  land  was  sold  it  was  understood  the  line  or 
the  northwest  boundary  of  the  tract  was  with  or  on  what  is 
called  Joe  Bailey's  branch,  and  the  purchaser  agreed  to  pay  the 
debts  for  the  boundary  up  to  that  line,  less  the  32  acres.  The  fact 
is  well  established  that  Sebastian,  in  his  lifetime,  claimed  to  the 
boundary,  as  contended  by  the  appellees,  and  there  is  no  satis- 
factory proof  that  such  is  not  now  the  real  line;  but  whether  so 
or  not  the  purchaser  looked  to  the  line  on  Bailey's  branch  as 
that  of  the  tract  he  purchased,  and  regarding  that*  as  the  line, 
there  was  more  than  the  32  acres  left  of  the  tract,  and  to  which 
the  appellees  are  entitled;  or,  if  not,  the  purchaser  bought  in 
that  way,  and  it  is  now  too  late,  after  the  lapse  of  more  than 
fifteen  years  from  the  purchase,  and  more  than  ten  years  from 
the  execution  of  the  deed,  to  correct  a  mistake  that  would  de- 
prive innocent  parties  or  purchasers  under  the  {udgment  of  a 
title  made  under  the  judgment  of  a  court  of  competent  jurisdic- 
tion, and  with  all  the  parties  interested  defendants  to  the  aotJon. 

If  the  chancellor,  however,  was  disposed  to  fix  the  line  or 
boundary  of  the  Sebastian  tract,  there  is  much  testimony  con- 
ducing to  show  that  the  boundary  claimed  by  the  appellees  xa 
the  true  one. 
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It  is  argued  that  the  appellee,  or  those  from  whom  she  derived 
title,  had  this  land  surveyed  without  an  order  of  court,  and 
failed  to  follow  the  terms  of  the  judgment  as  originally  rendered, 
ur  the  report  of  sale  made  by  the  commissioner,  and  while  this 
irregularity  may  appear  as  to  the  survey,  yet  the  chancellor 
directed  this  deed  made  in  pursuance  of  the  sale  and  the  ques- 
tions to  be  settled  are,  first,  where  is  the  true  boundary  line  of 
the  Sebastian  deed?  and  if  it  is  flxeil  as  contended  for  by  the 
appellant,  the  appellees  having  agreed  to  pay  the  debt  of  the 
intestate  for  the  tract  of  land,  less  32  acres,  upon  the  belief  that 
the  boundary  claimed  by  Sebastian  was  the  true  boundary,  the 
question  again  arises,  who  is  to  suffer,  if  any  mistake  exists,  th© 
vendee  of  the  land,  who  acted  in  good  faith,  or  these  appellants? 
It  is  plain,  it  seems  to  us,  that  the  purchaser  at  the  decretal  sale 
obtained  only  the  land  he  purchased  and  no  more. 

It  is  said  that  the  ciiarge  of  fraud  against  those  obtaining  the 
deed  had  been  made  in  the  reply  to  the  defendants'  answer,  and 
after  the  cause  had  been  submitted  the  order  of  submission  .was 
set  aside  that  the  averment  of  fraud  might  be  traversed  upon 
the  record  and  then  resubmitted  over  the  objection  of  the  appel- 
lants without  giving  them  time  to  prove  the  fraud.  In  answer 
to  this  it  is  said  by  the  appellees  that  the  reply  of  the  appellants 
was  filed  in  the  clerk's  office  without  notice,  and  if  not  the  case 
was  ready  for  trial,  and  there  was  no  al)use  of  discretion  in 
ordering  the  case  heard.  The  case  had  heen  pending  for  some 
time.  The  evidence  was  all  of  record.  Tlie  fact  of  the  sale  of 
tlie  land  was  not  controverted,  or   the  manner  of  the  sale.     The 

Eurchase  money  was  paid,  and  there  existed  no  reason  for  witii- 
olding  a  deed  from  the  purchaser. 
The  judgment  below  is  affirmed. 


SWART,  &c.  V.  REVEAL. 
(Filed  January  12,  18i)5 — Not  to  be  reported.) 

1.  A  cause  of  action  for  use  and  oocupaMon  of  land  upon  the  death  of  the 
owner  survives  to  his  personal  representative;  the  devisees  or  heirs  can  not 
maintain  the  action. 

2.  An  action  to  recover  dama^res  for  an  injury  done  to  land  must  be 
brought  in  the  county  where  the  land  lies. 

3.  A  personal  representative,  when  indebted  to  the  decedent,  must  charge 
himself  with  the  amount  of  the  indebtedness  in  the  settlement  of  his  ac- 
counts. 

Win  field  Buckler  for  appellants. 

J.  J.  Osborne  and  Hanson  Kennedy  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

From  the  petition  in  Jthis  case  it  appears  that  George  Swart 
was  a  citizen  of  Robertson  county,  in  this  State,  and  died  testate 
in  that  county  on  the  14h  day  of  March,  1891,  the  owner  of  a  tract 
of  land  situated  therein,  containing  150  acres,  which  he  devised 
to  the  appellants. 

It  is  alleged  in  the  petition  that  before  tne  death  of  Swart,  t<> 
wit,  on  the  15th  day  of  April,  1889,  appellee,  while  Swart  was  the 
owner  and  in  possession  of  the  land,  without  right  entered  upon 
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and  took  possession  of  it  held,  used  and  cultivated  it  until  the 
18th  of  March,  1892;  that  the  use  and  occupation  of  the  land  dur- 
ing that  time  was  worth  $600,  and  by  reason  of  the  entry  and 
occupation  of  the  land  appellants  were  damaged  in  that  sum, 
appellants  seek  to  recover  that  amount  of  appellee. 

Appellee  entered  a  motion  to  make  the  petition  more  specific. 
The  court  overruled  the  motion.  Thereupon  the  appellee  filed  a 
demurrer  to  so  much  of  the  petition  as  sought  a  recovery  from 
the  date  of  the  entrj'  until  the  death  .of  George  Swart,  March  14, 
1891.  The  court  sustained  the  demurrer.  Appellants  filed  an 
amended  petition,  alleging  that  the  appellee,  on  the  18th  of 
March,  1891,  as  appointed  by  the  Robertson  County  Court  admin- 
istrator, with  the  will  annexed,  of  the  estate  of  George  Swart 
deceased.     To  this  amended  petition  a  demurrer  was  sustained. 

Appellee  filed  an  answer  to  so  much  of  the  petition  as  sought 
a  recovery  or  the  use  and  occupation  of  the  land  from  the  time 
of  the  death  of  Swart  until  March  18,  1892.  On  motion  of  appel- 
lant?, all  claim  against  appellee  for  use  and  occupation  of  the 
land  from  the  14th  of  March,  1891,  was  withdrawn.  The  appel- 
lants falling  to  plead  further,  their  petition  was  dismissed.  The 
question  to  be  determined  is,  did  the  court  err  in  sustaining  the 
demurrer  to  the  petition?  Tliis  involves  the  question  as  to  the 
right  of  appellants  to  recover  for  appellee's  entry  upon  the  land 
and  for  the  use  and  occupation  thereof  during  the  lifetime  of  the 
testator.  Appellants  do  not  claim  that  the  entry  of  appellee 
upon  tlie  land,  and  his  use  and  occupation  thereof,  injure  J  it. 

This  action  was  brought  in  the  Nicholas  Circuit  Court,  and 
had  the  action  been  for  an  injury  to  the  land,  or  so  intended  to 
be,  it  would  have  been  brought  in  Robertson  county,  wliere  the 
land  is  situated.  The  venue  of  such  an  action  would  have  been 
there.  This  is  an  action  for  the  use  and  occupation  of  the  land. 
For  such  use  and  occupation  appellee  is  liable  to  the  personal 
representative  of  the  decedent,  and  the  right  of  action  survives 
to  the  personal  representative  and  not  the  devisees. 

By  filing  the  amended  petition,  in  which  it  is  simply  charged 
that  the  app*»]lee  is  the  administrator,  with  the  will  annexed,  of 
the  estate  of  (George  Swart,  deceased,  and  from  the  contention  in 
his  brief,  counsel  for  appellant  is  under  the  impression  that  no 
relief  can  be  Imd  for  such  use  and  occupation  of  the  land  by 
appellee,  because  be  is  the  personal  representative  of  the  estate, 
unless  it  is  obtained  by  this  action. 

If,  a^  a  matter  of  fact,  appellee  owed  the  estate  anything  for 
the  use  and  occupation  of  the  land,  then  it  is  his  duty' to  charge 
himself  as  personal  representative  therewith  in  the  settlement 
of  the  estate.  If  lie  fails  to  do  this,  by  appropriate  proceedings 
he  can  be  charged  therewith. 

In  other  words,  for  the  use  and  occupation  of  the  land  by  ap- 
pellee in  the  lifetime  of  decedent,  the  value  thereof  is  of  the 
assets  of  the  estate. 

Had  this  action  been  for  an  injurv  to  the  land,  or  for  cutting 
and  carrying  away  timber  from  the  land,  the  right  of  action 
would  not  have  buen  in  the  appellants  but  in  the  personal  repre- 
sentative. Such  an  action  survives  to  the  personal  representa- 
tive under  a  statute  of  the  Commonwealth.  (Chapter  10,  General 
Statutes.)  «. 

The  court  did  not  err  in  sustaining  the  demurrer. 

The  judgment  is  affirmed. 


CITIZENS  SAVINGS  BANK  V.  HAYES,  &0.  505 

CITIZENS  SAVINGS  BANK  v.  HAYES,  Ac. 
(Filed  January  12,  1895.) 

1.  It  is  Dot  necessary  to  protest  an  inland  bill  for  nonpayment  in  order  to 
hold  the  drawer  and  endorser  liable,  but  the  parties  to  the  bill  are  entitled 
to  some  notice  of  nonpayment. 

A  notary's  protest  for  nonpayment  of  an  inland  bill  is  not  evidence  of 
nonpayment  against  the  drawer  and  endorser. 

2.  A  notice  of  nonpayment  of  a  bill  f^iven  to  one  member  of  a  firm  is  no- 
tice to  the  firm. 

S.  A  cashier  of  a  bank,  by  which  an  inland  bill  is  held  and  protested  for 
nonpayment,  is  presumed  to  have  notice  of  such  nonpayment,  where  he  Is  a 
member  of  the  partnership  that  drew  t^e  bill,  and  notice  to  him  is  notice  to 
the  firm,  so  that  all  thf^  partners  are  hound  thereby. 

4.  Case — A  cashier  of  a  hnuk  and  H.  were  partners,  doing  business  in  the  * 
Individual  name  of  H.  They  drew  an  inland  bill  made  by  and  payable  to 
H.  (for  benefit  of  firm),  which  was  discounted  at  the  bank  and  was  not  paid 
at  maturity.  No  notice  of  nonpayment  was  given  to  H.  Held— The  casnier 
must  he  charged  with  notice  of  the  nonpayment,  and  notice  to  him  also 
binds  H.,  his  partner. 

R.  S.  Todd  for  appellant. 

Powers  &  Atchison  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  Citizens  Savings  Bank  of  Owensboro,  Ky.,  discounted  a 
bill  of  exchange  for  $545.85,  dated  February  21.  1890,  and  due  in 
i3ix  inonths,  drawn  by  J.  D.  Hays  on  Samuel  B.  Howard,  "/ho 
accepted  the  paper  and  endorsed  by  Hays,  to  whom  the  bill  was 
made  payable.  On  the  2t4h  of  September,  1890,  one  month  after 
the  paper  had  matured,  it  w^as  protested  by  W.  H.  Moore,  a 
notary  public,  and  at  the  time  cashier  of  the  bank.  The  bank 
instituted  its  action  on  the  bill  against  Howard,  the  acceptor, 
and  Hays,  the  drawer,  obtained  judgment  against  Howard,  but 
Hays  defended  upon  the  ground  that  no  notice  had  been  given  of 
the  dishonor  of  the  paper,  the  only  evidence  of  that  fact  being 
the  protest  exhibited  \vith  the  petition  and  dated  one  month 
after  the  maturity  of  the  bill. 

It  is  contended  by  the  appellant,  a  demurrer  having  been  sus- 
tained to  the  petition,  that  as  the  paper  is  a  domestic  or  inland 
bill,  it  was  not  required  that  it  should  be  protested  for  nonpav- 
inent,  and  while  we  concur  in  this  view  of  the  case  it  is  plain 
the  drawer  was  entitled  to  notice  of  the  nonpayment  of  the 
paper,  and  there  being  no  diligence  on  tiie  part  of  the  bank,  or 
at  least  nothing  upon  the  face  of  the  original  petition  that  would 
excuse  this  want  of  diligence,  a  demurrer,  if  it  had  been  filed  in 
time,  should  have  been  sustained  to  that  pleading.  The  appel- 
lant, the  bank,  amended  its  petition,  and  the  court  below  sus- 
taining a  demurrer  to  the  petition  as  amended,  the  sole  inquiry 
here  is,  did  the  petition  as  amended  present  a  cause  of  action? 

It  is  alleged  in  the  amended  petition  that  the  defendant.  Hays, 
the  drawer  of  the  bill,  was  the  agent  of  the  mutual  Life  Ins.  Co., 
and  that  company,  under  an  agreement  with  him.  allowed  as 
compensation  65  per  cent,  on  the  amount  of  the  first  premium 
paid  on  each  life  policy  solicited  and  secured  by  him.  It  is  then 
alleged  that  Moore,  the  cashier  of  the  plaintiff,  formed  a  part- 
nership with  Hays,  by  which   the  two  were  to  solicit  patronage 
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for  their  principal,  or  for  the  company,  of  which  Hays  was  the 
agent,  and  divide  the  profits;  that  they  were  to  pay  the  discount 
on  acceptances  talcen  for  first  premiums,  and  divide  the  broker- 
age earned  in  the  business  equally  between  them,  the  business 
to  be  conducted  in  the  name  of  J.  S.  Hays  alone,  as  he  was  the 
commissioned  agent. 

It  is  further  averred  that  where  a  life  policy  was  about  to  be 
issued,  and  the  party  unable  to  pay  the  premium,  the  two, 
Moore  and  Hays,  would  take  the  acceptances  of  the  parties  and 
discount  the  paper,  and  wlien  paying  the  discount  divide  the 
commission  between  them;  that  they  procured  Howard  to  obtain 
a  policy,  the  cash  premium  being  the  amount  of  the  bill  in  con- 
troversy, and  for  the  payment  of  which  the  bill  was  accepted  by 
Howard  and  discounted  by  Hays,  who  divided  the  commission 
with  Moore.  . 

Moore  is  made  a  defendant  by  this  amended  petition,  and 
sought  to  be  made  liable  with  Hays  on  this  paper  on  the  ground 
that  its  endorsement  by  Hays  was  in  execution  of  the  joint  bus- 
iness, and  although  in  his  individual  name  was  done  in  pursu- 
ance of  an  agreement  that  the  business  should  be  conducted  in 
that  manner. 

The  facts  appearing  in  the  amended  petition,  if  true,  and  roust 
be  so  regarded  on  demurrer,  it  is  plain  to  us  that  Moore  anci 
Hays  are  liable  on  this  bill,  and  as  Moore  was  the  cashier  uf  the 
bank  at  tlic  time  the  hill  was  discounted  and  when  it  matured, 
the  law  will  presume  he  had  notice  at  once  of  thn  nonpayment. 
A  notice  of  dishonor,  says  Mr.  Daniel  in  his  work  on  Negotiable 
Instruments,  "to  any  one  partner  is  notice  to  the  firm."  (Sec- 
tion 999.) 

The  bank,  if  the  facts  alleged  are  established,  must  have  relied 
on  Moore,  the  partner  of  Hays,  to  take  such  steps  as  would  hold 
the  parties  to  the  bill  bound  for  its  payment,  and,  under  the  im- 
pression that  a  protest  would  be  evidence  sutticient  to  charge  the 
endorser,  had  the  paper  protested  one  month  after  it  became 
due;  and  while  as  to  mere  inland  or  domestic  bills  the  protest 
could  not  be  regarded  as  evidence,  even  if  protested  at  the  proper 
time,  still  the  drawer  and  endorser  were  entitled  to  notice,  and 
Moore  being  cashier  of  the  bank,  it  was  his  duty  to  give  it;  but 
Moore  himself  being  the  drawer  of  the  paper  as  well  as  Hays, 
and  interested  as  a  partner  in  the  business  of  soliciting  prem- 
iums, and  authorized  to  discount  paper  for  the  two  in  the  name 
of  J.  S.  Hays,  there  was  no  reason  for  a  notice,  as  Moore  knew 
the  date  tlio  paper  matured  and  the  fact  of  its  nonpayment. 

The  petition  as  amended  presented  a  cause  of  action,  and  th* 
demurrer  should  have  been  overruled. 

Reversed  and  remanded  that  this  may  be  done. 


MEYER  V.  ZOTEL'S  AD^MR. 
(Filed  January  12,  1895.) 

1.  An  allegation  of  an  "aKreement  and  promise  by  defendant  to  pay  plain- 
tiff a  pre-existing  debt  that  never  was  discharged"  is  insuflicient  to  main- 
tain a  cause  of  action.  To  recover  nn  a  promise  to  pay  a  pre-existing  debt, 
plaintiff  must  allege  facts  showing  a  consideration  for  such  promise.  If  tb& 
pre-existing  debt  was  valid  and  enforcible  when  the  promise  to  pay  it  was 
made,  then  the  notion  must  be  brought  on  the  original  liability.  But  If  do 
action  can  be  maintained  on  the  original  liability,  then  to  reoover  on  a 
promise,  to  pay  it  plaintiff  should  allege  every  fact  essential  to  a  recovery  on 
the  original  debt  and  also  the  subsequent  promise  to  pay. 
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9.  An  aotion  by  a  creditor  to  settle  the  estate  of  a  decedent  can  not  be 
maintained  unless  the  petition  alleges  a  valid  claim  against  decedent  and 
also  sets  out  the  amount  of  decedent's  debts  and  the  nature  and  value  of  bis 
estate,  or  states  a  valid  reason  for  a  failure  to  allege  these  facts. 

J.  Creutz  for  appellant. 

L.  J.  Crawford  for  appellee. 

Appeal  from  Campbell  Circut  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  filed  his  petition  in  equity  against  H\e  adminis- 
trator of  Mathias  Zotel,  deceased,  and  the  unknown  heirs  and 
creditors  of  the  decedent,  by  which  he  sought  to  receive  of  the 
estate  of  Mathias  Zotel,  deceased,  the  sum  of  $4.57,  alleging  that 
his  cause  of  action  was  on  '*an  agreement  and  promise  of  said  M. 
Zotel  to  plaintiff  to  pay  a  pre-existing  debt  that  never  was  dis- 
charged." 

He  further  alleges  that  the  personalty  is  insufficient  to  pay  all 

the  debts  for    which    the    estate    is  1  iable;  that  decedent  left  a 

certain  parcel  of  real    estate,  situate  in   Campbell  county,  Ky., 

and  that  the  administrator  had  failed  to  institute  a  suit  to  settle 
the  estate.  He  concludes  with  a  prayer  for  a  judgment  against 
the  estate  for  $4ri7,  for  an  allowance  to  his  attorney  as  a  fee  for 
bringing  the  suit  for  a  settlement  of  the  estate,  and  for  a  sale  of 
the  real  estate  left  by  decedent  to  pay  the  debts  of  the  estate. 

The  administrator  filed  a  general  demurrer  to  the  petition, 
which  was  overruled.  The  demurrer  should  have  been  sustained. 

The  petition  states  no  cause  of  action  against  the  estate.  Ap- 
pellant could  not  maintain  an  action  on  a  promise  to  pay  a  pre- 
existing debt  unless  he  alleged  a  state  of  facts  which  would 
show  a  consideration  to  uphold  the  promise.  If  the  alleged  pre- 
existing debt  was  a  valid  one  against  the  decedent,  and  was  en- 
forcible  when  the  promise  was  made,  then  the  action  could  only 
be  maintained  on  tiie  original  liability. 

If  the  statute  of  limitation  had  intervened  and  no  action  could 
have  been  maintained  on  the  original  liability,  then  an  action 
could  be  maintained  on  the  promise  to  pay  the  debt.  If  the 
debtor  had  received  a  discharge  in  bankruptcy  when  the  promise 
to  pay  the  debt  was  made,  a  cause  of  action  would  exist.  (Ogden 
V.  Redd,  13  Bush,  581;  Oilman  v.  Green,  14  Bush,  772.) 

No  facts  are  alleged  from  which  the  court  can  determine 
whether  or  not  there  was  any  moral  or  legal  liability  on  the  de- 
cedent to  pay  appellant  the  amount  claimed  for  which  the  alleged 
promise  was  made. 

When  the  action  can  not  be  maintained  on  the  original  liabil- 
ity, and  a  creditor  seeks  to  recover  on  a  promise  to  pay  the  debt, 
the  petition  should  allege  ever  fact  essential  to  a  recovery  on  the 
original  liability,  and  in  addition  thereto  the  promise  to  pay;  all 
of  which  appellant  failed  to  do  except  the  promise  to  pay. 

Had  the  appellant  stated  facts  to  show  he  had  a  valid  claim 
against  the  estate,  the  petition  was  insufficient  in  this,  that  it 
failed  to  state  the  amount  of  the  debts  or  the  nature  or  value  of 
the  real  or  personal  property  of  the  decedent,  and  to  give  any 
reason  for  not  doing  so.  The  demurrer  should  have  been  sus- 
tained for  this  failure. 

To  enable  a  creditor  to  maintain  an  action  to  settle  a  deced- 
ent^s  estate  he  must  state  facts  which  show  he  has  a  valid  de- 
mand against  the  estate  as  well  as  the  facts  required  by  section 


508  LOGAN  V.  COMMONWEALTH. 

429,  Civil  Code  of  Practioe.  Neither  party  moved  that  the  case 
be  referred  to  a  commiBsion,  and  the  court  made  no  such  order. 
Appellant  took  a  deposition  to  sustain  his  claim.  On  his  motion 
the  cause  was  submitted.  Upon  the  hearing  the  court  dismissed 
his  petition. 
Judgment  affirmed. 


LOGAN  V.  COMMONWEALTH. 
(Filed  February  \K  1895 — Not  to  be  reported.) 

1.  Malicious  shooting  at  without  wounding— Evidence— Where  the  evidence 
ishows  that  the  crime  was  committed  in  the  nlfrhtiime  by  parties  who  were 
at  a  tree  where  the  chickens  of  the  prosecutinur  witness  were  roosting,  state- 
ments of  witnesses  conducing  to  show  that  defendant,  a  short  time  before  that 
night,  was  seen  wearing;  a  hat  found  next  morning  under  the  tree,  were 
•competent  afrainst  accused. 

3.  Same— Where  it  appeared  from  the  evidence  that  the  prosecuting  witness 
shot  at  tlie  persons  who  were  under  the  tree  and  shooting  at  him,  and  that 
•nnoused  vras  seen  nezt  morning  before  daylight  limping  and  wounded  with 
small  shot,  evidence  of  the  account  he  then  gave  as  to  the  manner  in  which 
he  received  his  injuries,  was  competent  to  contradict  statements  made  by 
■him  on  the  witness  stand. 

W.  H.  Miller  for  appellant. 

Wni.  J.  Hendrick  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant,  Ike  Logan,  was  indicted,  tried,  convicted  and 
sentenced  in  the  Lincoln  Circuit  Court  to  the  penitentiary  on 
the  charge  of  maliciously  and  willfully  shooting  at  Wm.  Ammons 
with  a  gun  or  pistol  with  the  intention  of  killing  him,  but  with- 
out wounding  him.  The  indictment  is  sufficient.  Every  essen- 
tial fact  to  constitute  the  offense  under  the  statute  was  alleged. 
The  evidence  in  the  case  conducing  to  prove  the  guilt  of  the  ac- 
cused is  entirely  circumstantial. 

It  appears  from  the  record  that  on  the  night  of  July  14,  1894, 
at  2  o'clock,  William  Amnions  was  awakened  by  the  barking  of 
his  dog,  which  was  soon  followed  by  the  squalling  of  his  chick- 
ens which  were  roosting  in  an  apple  tree  back  of  his  house.  He 
arose,  went  out  with  his  gun,  and  as  he  got  behind  I*is  house 
some  one  commenced  shooting  at  him  from  the  apple  tree.  There 
were  two  persons,  and  Ammons  was  under  the  impression  that 
both  shot  at  him  from  the  flash  of  the  shots.  Ammons  returned 
the  fire  with  a  shotgun  loaded  with  shot.  The  next  morning  a 
hat  was  found  under  the  apple  tree,  and  there  was  the  testimony 
t)f  two  witnesses  conducing  to  show  that  they  had  seen  the  ac- 
cused wearing  it  a  short  time  before  the  shooting  took  place. 
The  accused  was  seen  the  next  morning  in  Stanford,  just  after 
daylight,  and  he  was  limping.  Being  asked  what  was  the  mat- 
ter, replied  that  he  had  fallen  off  a  train.  The  testimony  for  the 
Commonwealth  tended  to  show  that  he  had  made  contradictory 
statements  as  to  how  he  received  his  injury.  The  testimony 
showed  that  he  had  been  wounded  with  small  shot.  Some  other 
facts  were  proven  tending  to  show  the  guilt  of  the  accused.    He 
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introduoed  himself  as  a  witness,  as  well  as  others,  with  the  view 
of  showing  that  he  was  not  guilty  of  the  charge. 

The  jury  heard  all  the  evidence,  were  the  Judges  of  its  credibil- 
ity and  weight,  found  the  accused  guilty,  and  we  will  not  dis- 
turb their  verdict.  The  court  gave  the  jury  all  the  instructions 
which  were  necessary.  There  were  no  questions  raised  by  the 
evidence  requiring  instructions  other  than  those  given  by  the 
court.  It  is,  hovvever,  insisted  that  it  was  an  error  prejudicial 
to  t^ie  rights  of  the  accused  to  have  allowed  the  witnesses  wha 
gave  testimnoy  conducing  to  prove  that  the  hat  found  under  the 
apple  tree  the  morning  after  the  shooting  belonged  to  tlie  ac- 
cused. We  do  not  think  it  was  an  error  to  admit  this  testimony. 
It  was  the  province  of  the  jury  to  give  such  weight  to  it  as  the 
facts  detailed  entitled  it.  If  the  testimony  convinced  the  jury 
that  it  was  tlie  hat  of  the  accused  it  was  a  potential  circumstance 
in  the  case  conducing  to  connect  the  accused  with  the  commis- 
sion of  the  offense,  unless  he  could  account  in  a  satisfactory  way 
for  its  being  there.  The  testimony  of  Samuel  M.  Owens  was 
competent.  The  accused  was  endeavoring  to  account  for  hi.s 
wounds  by  showing  that  he  received  them  elsewhere  than  at 
Ammons',  and  were  detailing  the  circumstances  under  which 
they  were  Inflicted.  The  testimony  of  Owens  was  for  the  pur- 
pose of  contradicting  the  accused  by  showing  that  he  had  ac- 
counted for  them  in  a  different  way,  on  an  occasion  of  a  conver- 
sation with  him.  This  testimony  was  proper  in  rebuttal.  T^poii 
consideration  of  the  whole  case  the  court  is  satisfled  that  the 
substantial  rights  of  the  accused  have  not  been  prejudiced 
thereby. 

Judgment  affirmed. 


COMMONWEALTH  v.  DELANEY. 
(Filed  February  13,  1895— Not  to  be  reported.) 

1.  Criminal  law— Conspiracy  to  murder— Evidence— On  the  separate  trial 
of  appellee  for  murder,  allp^ed  to  have  been  ooiumitted  in  pursuance  of  a 
conspiracy  with  others  jointly  indicted  with  him,  evidence  that  some  of  the 
alleged  conspirators,  a  week  or  ten  days  before  thecomiiiission  of  the  crime,, 
on  several  occasions  were  seen  armed  with  pistols  in  and  at)ouC  appellee's 
plAce  of  business,  was-  copmetent. 

2.  Same— Evidence  that  certain  of  the  alleged  conspirators  on  the  ni^t  of 
the  cirme  went  to  the  boardlnir  house  of  another  of  the  conspirators  and  had 
a  conversation  with  him  in  a  low  tone,  and  that  said  conspirator  left  his. 
boarding  house,  ^iviniic  his  keys  to  one  at  the  house,  was  competent. 

8.  Same— Evidence  that  one  of  the  conspirators  handed  to  another  of  the 
alleiced  conspirators  a  pistol  shortly  after  the  commission  of  the  offense,  say- 
ing to  him  'here  Is  your  pistol,"  and  evidence  of  the  make  and  size  of  the 
pistol  owned  by  the  last-named  conspirator,  was  competent. 

4.  Same — Evidence  that  appellee  at  the  time  of  the  commission  of  the  of- 
fense was  engaged  to  be  married  to  a  sister  of  one  of  his  alleged  co  conspira- 
tors was  competent  under  all  the  circumstances  surrounding  this  case. 

6.  Same— Instmctions— When  any  member  of  a  party  shoots  and  kills  any 
member  of  another  party,  in  pursuance  of  a  conspiracy  and  common  under- 
standing formed  to  unlawfully  assault,  wound  or  kill  with  deadly  weapons^ 
all  the  members  of  such  conspiracy  are  guilty  of  murder,  whether  the  iden- 
tity of  the  one  firing  the  fatal  shot  can  be  fixed  or  not;  and  an  instruc- 
tion to  that  effect  is  proper. 

6.  Same— The  relatives  and  friends  of  one  who  has  been  forcibly  abducted 
have  a  right  to  associate  themselves  together  to  release  him,  and  if  such 
attempted  release  is  resisted  by  the  abductors  they  may  use  such  force  as  is 
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necessary  to  aooompllBh  the  release.  If,  when  the  effort  to  make  the  resone 
is  be  log  made  the  abductors,  or  any  of  them,  fire  upoo  the  releaslDs  party, 
the  latter  may  make  use  of  all  necessary  or  apparently  necessary  means  for 
their  own  defense,  and  if  in  using  such  means  a  person  in  the  company  of 
the  abductors  is  accidentally  shot  and  killed,  then  the  rescuing  party  is  ex* 
cusable  under  the  law  for  such  killing. 

7.  Same— The  court  should  not  instruct  the  jury  that  they  are  not  to  try 
certain  issues,  as  such  instructions  are  misleading. 

J.  H.  Powell  and  Wm.  J.  Hendrick  for  appellant. 

E.  W.  Hiues  and  Allen  Hughes  for  appellee. 

Appeal  from  Union  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Grace. 

This  cause  being  under  an  indictment  for  conspiracy  and  mur- 
der against  the  defendant,  Henry  Delaney  and  others,  in  the 
Union  Circuit  Court,  same  being  still  pending  in  that  court,  a 
mistrial  having  heretofore  resulted,  the  same  is  now  brought 
here  by  tlie  Commonw^ealth,  seeking  the  opinion  of  this  court 
upon  some  of  the  rulings  and  instructions  given  by  the  lower 
court,  and,  as  now  claimed,  prejudicial  to  the  rights  and  inter- 
ests of  the  Commonwealth  in  the  former  trial,  and  wherein  ex- 
ceptions were  duly  taken  at  the  time.  (Delaney  v.  Common- 
wealth, 15  Ky.  Law  Rep.,  797;  Omer  v.  Commonwealth,  Id.,  694.) 

On  the  trial   the.  Commonwealth   offered   to   piove   by   Dennis 

Onan,  Albert  Noe  and  others  **that  for  a  week  or  ten  days  before 
the  Oil i vers  captured  and  carried  away  Henry  Delaney,  that 
said  Henry  Delaney,  Geo.  Delaney,  Wm.  Omer,  Frank  Holt  and 
J.  L.  Tate^  all  persons  embraced  in  the  indictment,  were  seen, 
some  of  them  around  w^ith  pistols,  on  several  occasions  in  and 
about  Geo.  Henry's  drug  store,  that  being  the  place  where  Henry 
Delanev  was  engaged  in  business.'* 

The  (Commonwealth  also  offered  to  prove  by  Geo.  Gill  *'that 
Frank  Holt  and  other  men  came  to  his  house  about  I  o'clock  on 
the  night  that  Abbie  Olliver  was  killed  and  knocked  on  Geo. 
Delaney's  door  and  had  with  him  a  conversation  in  a  low  tone, 
and  that  Geo.  Delaney  left  and  gave  him  his  keys  and  asked 
him  to  feed  for  him,  and  they  all  went  in  the  direction  of  Stur- 
gus." 

The  Commonwealth  also  having  proved  by  Alex  Thompson 
that  on  the  night  of  the  killing  and  soon  after  it  happened 
*' Albert  Curits  handed  J.  L.  Tate  a  pistol,  saying  here  is  your 
pistol,"  then  offered  to  prove  by  Thompson  **that  Tate  owned  a 
pistol,  and  the  make  and  size  of  same,"  Carter  and  Tate  being 
two  of  the  parties  embraced  in  said  indictment. 

The  Commonwealth  also  offered  to  prove  by  Henry  Delaney, 
on  cross-examination,  that  at  the  time  of  his  capture  by  the 
Ollivers  and  of  the  marriage  he  was  then  engaged  to  be  married 
to  Miss  Tate;  and  to  the  proving  of  these  several  matters  herein 
recited  the  defendant,  by  his  counsel,  objected,  and  the  court 
sustained  said  objection  and  refused  to  permit  the  Common- 
wealth to  prove  said  statements  or  either  of  them,  and  to  which 
ruling  the  Commowealth  excepted  at  the  time. 

Of  the  testimony  in  cases  of  conspiracy  we  may  say  generally 
that  it  is  seldom  possible  to  establish  same  by  direct  positive 
tstimony;  that  in  the  very  nature  of  the  case  it  must  finally  be 
but  an  inference  of  the  jury,  and  can  only  be  established  by*cir- 
cumstantial  testimony,  often  by  isolated  facts  and  particular  cir- 
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cumstances  gathered  here  and  there  along  the  line  of  the  investi- 
gation from  time  to  time  and  place  to  place,  things  done  and 
said  by  the  respective  parties  charged  with  such  an  oflfense,  and 
that  flnaly  it  is  only  by  a  combination  of  the  whole  of  same  that 
the  jury  may  be  able  to  come  to  an  intelligent  and  correct  ver- 
dict, whereby  they  determined  whether  or  not  the  conspiracy 
charged  has  been  fully  proven. 

In  our  opinion  the  Jacts  herein  before  recited,  taken  into  con- 
nection with  all  other  facts  and  circumstances  given  in  evidence 
by  the  Commonwealth,  were  and  arc  competent  evidence  to  ^o 
to  the  jury  on  the  trial  of  accused,  Henry  Delaney,  under  said 
charge,  not  that  we  intend  to  express  any  opinion  as  to  the 
weignt  or  sufficiency  of  said  testimony,  further  than  to  say  that 
it  tended  to  establish  the  charge  made  by  the  Commonwealth, 
and  was,  therefore,  competent. 

On  this  same  line  we  iiiav  now  also  notice  the  ruling  of  the 
court  in  refusing  the  followfng  instruction  asked  by  the  (com- 
monwealth, viz:  **The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  beyond  a  reasonable  doubt  that  the  de- 
fendants, Henry  Delaney,  George  Delaney,  Frank  Holt,  Wm. 
Holt,  Albert  Charter,  Louis  Land,  Wm.  Omer  and  J.  L.  Tate,  or 
any  of  them,  conspired  or  agreed  together  to  arm  themselves 
with  guns,  pistols  or  other  deadly  weapons  for  the  purpose  of 
unlawfully  assaulting,  wounding  or  killing  Abbie  OUiver,  Taylor 
Olliver  or  Mrs.  Olliver,  or  any  of  them,  and  if  they  further  believe 
beyond  a  reasonable  doubt  that  in  pursuance  of  such  conspiracy 
and  agreement  in  furtherance  of  the  common  design  and  object, 
pistols  and  guns  were  discharged  by  all  or  any  of  the  defend- 
ants, members  of  said  conspiracy,  in  Union  county  at  the  time 
and  place  mentioned  by  the  witness,  whereby  Abbie  Olliver  was 
shot  and  killed,  then  if  the  jury  believe  beyond  a  reasonable 
doubt  that  Henry  Delaney  was  a  party  to  «uch  conspiracy  and 
agreement,  they  will  find  him  guiltv  of  murder,  w^fiether  the 
identity  of  the  person  killing  Abbie  Oliver  is  established  or  not, 
and  fix  the  punishment  of  said  defendant,  Henry  Delaney,  as 
stated  in  the  instructions.^^ 

It  is  sufficient  to  say  of  this  instruction  that  there  was  evi- 
dence before  the  jury  on  the  state  of  case  submitted  by  same 
sufficient  to  authorize  the  same  to  be  given  to  the  jury.  In  this 
connection,  however,  we  deem  it  proper  to  say  that  on  the  retrial 
of  this  cause  and  the  giving  of  this  instruction  as  indicated,  it 
will  be  proper  for  the  court  to  instruct  the  jury  in  behalf  of  said 
defendant,  Henry  Delaney,  that  he,  the  said. Delaney,  his  brother 
and  brother-in-law,  and  the  others  embraced  in  this  indictment 
and  charged  with  this  conspiracy,  had  the  right  to  associate 
themselves  together  and  to  agree  and  undertake  the  release  of 
the  said  Henry  Delaney  from  the  forcible  cutody  and  detention 
of  Taylor  Olliver  and  Mrs.  Olliver,  and  that  in  such  rescue  or 
attempted  rescue,  recognizing  the  right  of  the  defendant,  Henry 
Delaney,  to  co-operate  w^ith  his  kinspeople  and  friends  for  said 
purpose,  and  that  said  parties,  if  restricted  in  said  effort  to  so 
release  and  rescue  Henry  Delaney,  might  use,  and  the  said 
Henry  Delaney  himself  might  use,  such  force  as  was  necessary 
to  accomplish  same,  and  that  if  in  such  effort  to  so  rescue  him 
they  or  either  of  them  were  fired  upon  by  Taylor  Olliver  or  his 
wife,  either  or  both  of  them,  said  parties  or  either  of  them  might 
use  such  means  as  was  necessary  or  apparently  necessary  for 
his  own  defense,  and  that  if  thereby  and  without  intending  to 
shoot  or  kill  Abbie  Olliver,  she  was,  nevertheless,  shot  and  killed 
by  accident,  then  the  party  or  parties  would  be  excusable  for 
said  killing  under  the  law.  This  is  in  conformity  with  the  views 
of  the  law  of  the  case  as  announced  by  this  court  on  the  appeal 
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to  George  Delaney  from  judgrnent  of  conviction  against  him 
under  the  same  indictment.  (Delaney  v.  Commonwealth,  15  Ky, 
Law  Rep.,  797.) 

This  cqurt  is  further  of  opinion  that  instruction  No.  3,  as  given 
by  the  court,  viz.,  if  a  brotJier  commit  a  crime  another  brother 
may  lawfully  keep  him  concealed  and  aid  him  to  avoid  prosecu- 
tion, provided  he  does  not  release  the  brother  from  an  officer  or 
Eerson,  was  error,  and  should,  in  any  subsequent  trial,  be  with- 
eld.  Same  is  not  applicable  to  the  charge  contained  in  this  in- 
dictment, and  may  have  tended  to  confuse  and  mislead  the  jury» 
though,  of  course,  not  so  intended. 

Instruction  No.  I,  as  given  by  the  court,  is  also  objectionable, 
and  the  following  part  of  same  should  be  omitted  on  another 
trial,  viz:  "The  court  instructs  the  jury  that  the  question  as  to 
whether  or  not  Henry  Delaney  was  or  not  guilty  of  seducing 
Abbie  Olliver,  or  as  to  whether  or  not  Taylor  Olliver  and  wife 
did  wrong  in  forcing  him  to  marry  Abbie  Olliver,  are  not  ques- 
tions for  inquiry  by  this  court  or  jury,  but  the  sole  question  of 
inquiry  is,  did  Henry  Delaney  shoot  and  kill  Abbie  Olliver?'* 
Therefore,  the  remaining  part  of  the  instruction  is  in  the  usual 
form  and  unobjectionable. 

This  court  has  often  held  that  the  appropriate  instructions  in 
criminal  cases  is  the  submission  of  the  state  of  fact  to  the  jury, 
which,  if  believed  by  them  to  the  exclusion  of  a  reasonable 
doubt  to  be  true,  would  authorize  a  verdict  of  guilty,  to  which 
it  is  necessarv  to  indicate  the  punishment  that  may  be  inflicted, 
but  that  it  is  not  proper  for  the  court  to  point  out,  call  attention 
to  or  emphasize  any  particular  fact  to  the  jury,  or  to  indicate  its 
importance  or  weight. 

On  this  line  we  may  add  that  it  would  be  a  still  wider  de- 
parture from  the  rule  to  indicate,  as  in  this  instruction,  the  sev- 
eral things  that  the  jury  were  not  to  try. 

Wherefore,  for  the  reasons  indicated,  the  ruling  of  the  court  on 
the  points  of  evidence  and  on  the  insturctions  as  herein  indicated 
are  reversed,  and  this  will  be  duly  certified  to  said  court. 


T^l^e  Kei^tacky  [j^aW  Reporter. 
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THOMPSON,  &e.  v.  THOMPSON,  i&e. 

(Filed  Janiian'  12,  1895— Not  to  be  reported.) 

Mortjrnjr**  to  securities,  who  paid  debts  of  principal,  void  for  uncertainty— 
The  debtors  of  a  decedent,  who  claim  to  have  paid  certain  debts  for  him,  set 
out  in  their  pleadio^r,  will  not  be  perniitted  to  subject  to  payment  of  their 
delits  land  claimed  as  a  homestead  by  his  widow  and  children,  on  the  ground 
that  it  is  embraced  in  a  niorrgagn  executed  by  decedent  to  them  ten  years 
afco  "in  oonHiderntion  and  as  security  to  them  for  the  payment  of  my  (dece- 
dent's) debts. "  The  mortf^a^e  is  void  for  uncertainty  because  It  fails  to 
name  the  debts  paid  by  the  mort^zagees.  or  th(>  amount  of  such  debts  or  the 
names  of  the  creditors.  It  is  now  too  late  to  supply  these  defects  liy  plead- 
ings and  evidence  offered  in  court. 

J.  P.  Thompson  for  appellants. 

S.  A.  Russell  for  appellees. 

Appeal  from  Marli.n  Cireuit  Court. 

Opinion  of  the  co*urt  by  Jndj^e  (irace. 

Thi.s  is  a  suit  by  J.  E.  Thompson,  administrator  of  C.  W. 
Thompson,  deceased,  and  some  of  the  creditors  of  said  decedent, 
to  subject  to  the  payment  of  their  demands  a  small  tract  of  land, 
a  homestead  owned  and  occupied  by  said  decedent  in  his  lifetime 
(worth  less  than  $l,0(K))as  against  the  protest  of  nine  infant  chil- 
dren of  said  decedent. 

The  claim  of  said  creditors  rests  upon  the  sufficiency  or  insuffi- 
ciency of  the  following  paper,  viz.: 

**Thl9  deed  of  mortgage,  made  the  8d  day  of  December,  1881, 
between  C.  W.  Thompson  and  Mary  E.  Thompson,  his  wife,  party 
of  the  first  part,  and  J.  H.  Mattingly,  O.  (t.  Thompson  and 
Thomas  A.  Thompson,  party  of  the  second  part,  witnesseth,  that 
the  party  of  the  first  part,  in  consideration  of  the  matters  here- 

vol.  16—33 
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inafter  stated,  do  hereby  sell  and  convey  to  the  partj'  of  the  sec- 
ond part,  their  heirs  and  assign^,  the  following  desoribed  prop- 
erty, viz. :  One  tract  of  land,  the  farm  on  which  I  now  live, 
together  with  all  my  taxable  properry,  homestead  and  dower 
included,  to  the  said  party  of  the  second  part,  their  heirs  and 
assigns,  in  consideration  and  as  security  to  them  for  the  payment 
of  my  debts.  The  said  C.  W.  Thompson,  the  party  of  tl:e  second 
part,  to  have  the  right  to  trade  and  sell  all  his  produce  and  stock, 
as  it  may  seem  host  to  him  to  enable  him  to  pay  his  debts  and 
satisfy  his  creditors;  to  have  and  to  hold  the  said  described 
property  unto  the  said  party  of  the  second  part,  their  heirs  and 
assigns' forever:  Provided  always,  And   these  presents  are    upon 

the  following  conditions:  That  wliereas. . 

Now  should  the  said  party  well  and  truly  i)ay  to  the  said  parties 
of  the  seconri  part  said  debt,  together  witli  all  interests  and 
costs  which  may  accrue  thereon,  then  this  mortgage  to  be  null 
and  void;  otherwise  to  bo  and  remain  in  full  force  and  effect. 
And  said  pjrantors  espe(!ially  waive  and  release  all  right  or  claim 
which  tht*y  have  whicl)  arises  out  of  or  is  given  by  the  exemp- 
tion or  Ijoniestead  laws  of  Kentucky  in  and  to  the  property  hereby 
conveyed,  and  these  covenants  nnd  conveyances  are  especially 
made  a  pMrt  of  this  mortgage,  and  said  Mary  F.  Thompson  hereby 
releases  all  right  of  dower  in  said  property. 

**In  testimony  whereof  we  have  hereunto  signed  our  names  the 
dav  and  vear  lirst  above  mentioned. 

(Signed)      'T!.   W.  THOMPSON, 

•*MARY  F.  THOMPSON.'' 

Which  paper  being  set  up  and  relied  upon  by  the  creditors, 
Jas.  H^  MattingU,  T.  A.  Thompson  and  others,  by  answers  and 
amended  answers,  setting  up  in  substance  that  they  were  securi- 
ties for  deceased,  C.  W.  Thompson,  to  the  Marion  National  Bank, 
of  Lebanon,  in  the  sum  of  $849.:i5,  by  note  of  date  September  22, 
1891,  at  four  months;  that  this  note  grew  out  of  a  former  indebt- 
edness of  said  deceased,  and  by  various  renewals  for  a  number 
of  years  finally  amounted  to  s:iid  sum;  that  they  had  taken  up 
said  note.  Said  Mattingly  and  T.  A.  Thompson  set  up  one  other 
demand,  saying  they  alsn  became  the  sureties  of  sain  C.  W. 
Thompson  "to  one  F.  H.  O' Bryan  (now  dead)  for  same  amount 
(which  they  call  on  the  administrator  of  said  O'Bryan  to  state), 
said  creditors  saying  said  mortgage  was  given  to  secure  them  as 
sureties  on  this  debt  also. 

To  this  answer  and  amended  answer  of  said  Mattingly  and  T. 
A.  Thompson,  thc^  guardian  ad  litem  of  the  nine  infant  defend- 
ants, children  and  heirs  of  said  C  W.  Thompson,  deceased,  filed 
his  demurrers,  and  same  were  sustained  by  the  court,  and  from 
that  order  or  judgment  the  said  creditors,  having  excepted,  take 
this  appeal. 

We  think  the  chancellor  below  ruled  correctly;  that  said  paper 
is  materially  defective  and  void  for  uncertainty*,  and  especially 
in  failing  to  name  the  debts  outstanding  and  on  which  said  Mat- 
tingly and  T.  A.  Thompson  wero  bound  as  such  sureties,  not 
naming  either  the  creditor  or  creditors  to  whom  they  were  bound, 
nor  the  amounts  of  any  such  debts  nor  any  approximation  of 
flame.  That  these  things  should  have  appeared,  with  some  rea- 
sonable decree  of  certainty  on  said  mortgage,  we  think  essentinl 
to  its  validity,  and  we  feel  disinclined,  at  this  length  of  time 
after  the  making  of  said  paper  (ten  years  or  more  before  suit 
filed)  and  after  the  death  of  the  decedent,  C.  W.  Thompson,  to 
permit  all  these  matters  to  be  supplied  by  allegation  and  evi- 
dence outside  and  apart  from  said  mortgage,  and  to  subiect  the 
homestead  to  sale  for  the  payment  of  any  and  all  such  debts  as 
may  then  be  established. 
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Wherefore,  the  judgment  of  the  court  below,  in  sustaining  said 
demurrer  to  said  claims,  is  affirmed. 

This  suit  seems  to  be  still  pending  in  the  court  below,,  and 
«ome  other  minor  matters  of  rent  of  the  premises  are  still  unde- 
termined. Neither  does  the  judgment  of  the  court  below  nor  the 
affirmance  of  same  by  this  court  prevent  the  sale  of  said  home- 
stead, subject,  however,  to  the  right  of  occupancy  by  the  widow 
»nd  infant  heirs  at  law  in  the  manner  prescribed  by  law  to  the 
payment  of  any  debts  of  testator  that  may  finally  be  established 
before  the  court. 

The  appellees  will  recover  of  appellants  their  costs  herein  ex- 
pended. 


JAMES,  &c.  v.  CARTER. 
(Filed  January  15.  ISai.) 

Navi^rnble  Ptreams— Injury  to  dam  by  nepjligent  flontinf^  of  logs— One 
^ho  has,  in  connection  with  his  predncessora  in  ihe  right,  continuously, 
«iDce  1h8<).  ninlntuined,  as  a  niHtt<>r  of  right,  a  dam  across  a  stream  which 
in  its  natural  condition  is  ciipubln  of  floating  vessels,  rafts,  logs,  etc..  has 
thereby  acquired  a  vested  ri^rht  to  maintain  it,  which  others  using  the 
stream  as  a  high^^ay  to  transport  rlieir  commodities  must  recognize.  Others 
must  use  the  stream  with  rare  and  due  regard  to  the  rights  of  the  owner  of 
the  dam,  and  if  by  failing  to  do  so  they  injure  it.  its  owaer  may  recover 
tia  mages 

Tb©  evidence  showed  that  appellants  injured  appellee's  dam  by  negligently 
permitting  their  logs  to  Hoat  atzainst  it,  when  they  could  not  safely  be 
iurned  adrift,  or  by  dislodging  thetn  from  the  dam  in  a  negligent  manner, 
«nd  in  either  event  appellee  was  entitled  to  recover  damages. 

Husbands  <fc  Husbands  for  appellants. 

Webb  &  Johnson  for  appellee. 

Appeal  from  Graves  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

This  was  an  action  by  the  appellee  against  the  appellants  for 
damages  growing  out  of  the  negligence' of  the  latter  in  running 
their  saw  logs  over  and  injuring  the  mill  dam  of  the  former,  built 
«oross  the  We»t  Fork  of  Clark's  river,  in  (Jraves  county. 

It  appears  that  (he  appellee's  dam  was  erected  in  1886,  and  has 
remained  continuously  since  then  in  its  present  form,  enabling 
the  appellee  and  the  former  owner  to  operate  a  grist  mill  and 
carding  machine,  of  great  convenience  to  the  piil)Iic. 

The  proof  conduces  to  show  that  the  logs  of  the  appellants  were 
not  tied  up  and  held  ready  for  setting  them  afloat  when  the 
freshet  should  be  sufficient  to  float  them  over  the  dam,  in  accord- 
ance with  the  custom  and  the  instructions  of  the  appellee,  or  if 
€0  tied  it  was  insecurely  done,  and  they  were  prematurely  cast 
afloat  and  lodged  or  hung  on  the  dam.  In  pulling  them  loose 
with  ox  teams  and  ropes  the  dam  was  injured. 

We  assume  from  the  proof,  as  it  accords  with  the  finding  of  the 
jury,  that  the  appellants  were  guilty  of  negligence,  either  in  not 
securing  their  logs  until  a  time  when  they  could  safely  be  turned 
adrift,  or  in  the  manner  in  which  they  were  dislodged  from  the 
dam. 

The  defense  is  that  the  stream  is  a  navigable  one  in  law  under 
the  facts  established,  and,  therefore,  the  dam  is  a  public  nuis« 
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ance,  and  might  he  abated  by  those  entitled  to  this  ottflet  for 
their  logs,  or  at  any  rate  that  the  dam  owner  would  noi  be  en- 
titled to  protection  or  to  damages  for  injury  to  the  obstruotion. 

Conceding  that  the  stream  had  been  used  by  the  public  for 
many  years  in  floating  logs  down  itb  channel  in  high  water  to 
the  market  below,  and  was  inherently  capable  of  such  use  by 
reason  of  its  size  and  natural  condition,  or,  in  other  words,  that 
it  is  practically  a  navigable  stream,  yet  it  seems  to  us  at  least 
manifest  that  the  vested  rights  of  the  appellee,  acquired  by  this 
long  occupancy  and  originally  it  appears  by  condemnation  pro- 
ceedings in  the  county  court,  can  not  be  disregarded  by  even 
those  who  are  engaged  in  the  lawful  use  of  the  stream.  In  other 
words,  those  lawfully  using  the  stream  as  a  highway  for  trans- 
porting their  commodities  to  market  must  do  so  with  care  and 
due  ri?gard  for  those  whose  rights  are  at  least  of  equal  dignity 
with  their  own.  In  this  way  all  may  fully  enjoy  the  benefits 
offered  by  this  highway  of  nature. 

The  instructions  to  the  jury  properly  submitted  the  question  of 
negligence  in  turning  the  logs  loose  prematurely,  or  in  dislodging^ 
them  from  the  dam,  which  was  the  real  issue  in  the  case.  The 
court  also  submitted  the  question  of  the  navigability  of  tho 
stream  to  the  jury,  but  this  was  not  prejudicial  to  the  ap'^pellants. 

If  the  jury  answered  that  it  was  navigable,  we  have  seen  it  did 
not  relieve  the  appellants  frum  responsibility;  and  if  they  an- 
swered that  it  was  not  a  navigable  stream,  the  rights  of  the  ap- 
pellants were  the  more  restricted,  and  their  liability  the  more 
certain. 

In  (jond win's  Ex'ors  v.  Ky.  Lumber  Co.,  90  Ky.,  625,  it  was 
held  that  if  a  stre:iui  in  its  natural  condition  is  capable  of  bein^ 
used  for  floiiliiig  vissols,  rafts,  logs,  etc.,  and  has  in  fact  been 
used  for  that  purpose,  the  public  has  an  easement  in  it,  and  one 
who  uses  the  strea  n  for  floating  logs  is  not  liable  for  an  injury 
resulting  therefrom  unless  it  was  due  to  his  negligence  in  hand- 
ling the  logs,  or  in  placing  them  in  the  stream  at  a  time  when  be 
might  have  anticipated  the  injury. 

Judgment  atflrmed. 


RUSBELL,  Ac.  v.  DURHAM,  &c. 
(Filed  January  16,  1895 — Not  to  be  reported.) 

1.  Authority  of  coroner  to  execute  summons— Where  the  return  of  a  sum* 
nions  shows  that  ic  was  exeotibt^ti  hy  n  lOPuner,  it  will  .be  presumed  that  the- 
sheriff  was  n  party  to  or  Internsred  in  the  suit,  or  that  the  party  in  wboae 
behalf  it  was  issued  requested  it  to  be  issued  lo  the  coroner,  and  thai,  there- 
fore, he  was  authorized  to  execute  if. 

2.  Where  a  coroner  failed  to  si^^n  bis  return  of  a  summons  officially,  but 
came  into  court  and  asked  permission  to  amend  the  return  by  sifKning  \% 
officially,  instead  of  individually,  his  motion  and  offer  will  b«  treated  as  an 
actual  amendment  of  the  return,  when  the  lower  court  did  not  permit  him 
to  so  amend  it. 

W.  J.  Lisle  and  Samuel  Avritt  for  appellants. 

J.  P.  Thompson  for  appellees. 

Appeal  fiom  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

No  defense  was  made  to  this  action  nor  exception  filed  to  re- 
port  of  sale  of  the  mortgaged  property,  though  it  is  recited  in  the 
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"Order  of  confirmafcion  the  parties  were  present  in  court;  but  at 
the  next  term  of  court  after  the  sale  was  conflrme<l,  and  the  pur- 
chaser had  paid  part  of  the  purchase  price,  defendants  and  mort- 
ffagors  flrst  object  to  and  seek  to  set  aside  the  original  judgment 
for  sale  of  the  property  and  all  proceedings  under  it.  Still  it 
they  were  not  legally  summoned  the  judgment  must  be  treated 
as  void;  and  whether  they  were  so  summoned  is  the  only  ques- 
tion for  us  to  decide. 

It  is  first  objected  that  the  coroner  was  not,  under  the  Civil 
Code,  authorized  to  execute  the  summons,  even  if  he  had  done 
so  in  due  form.  Jt  is  true  the  sheriff  is  the  proper  officer  to  exp- 
oute  a  summons  in  such  case;  but  the  Code  authorizes  it  to  be 
directed  to  and  executed  by  the  coroner  in  a  case  either  where 
the  sheriff  is  a  party  to  or  has  an  interest  in  the  action,  or  when 
the  party  in  whose  behalf  it  is  issued  requests  it  to  be  issued  to 
him. 

In  our  opinion  the  lower  court  was  required  to  presume  that 
one  or  the  other  of  such  conditions  existed,  and,  consequently, 
the  summons  was  properly  directed  to  the  coroner.  But  it  ap- 
pears that  the  coroner  did  not  sign  the  return  on  the  back  of  the 
summons  officially,  his  individual  name  being  merely  affixed; 
but  tliat  defect  was  cured  by  motion  of  plaintiffs  to  permit  the 
coroLer  to  amend  the  return,  who  was  present  in  court  and  offered 
to  do  so.  For  though  the  lower  court  did  not  permit  tlie  amend- 
ni4)nt,  the  motion  and  offer  should  be  treated  as  if  it  had  been 
■done. 

Judgment  affirmed. 


STEELE  V.  STEELE. 
(Filed  January  15,  1895.) 

1.  A  wife  may  maintain  an  action  for  alimony,  although  the  abandon- 
menfe  by  tb«  husband  has  not  oontinuud  long  enough  to  entitle  her  to  a 
divoToe. 

2.  DIvoroe— Prt»Knanoy  of  wife  at  time  of  marriage— Evidence— The  hus- 
band in  this  case  married  atid  onhabitPd  with  his  wife  after  he  knew  she 
waa  pregnant,  as  Fhe  claimed  by  him,  and  after  he  had  heard  reports  that 
"She  had  been  unchaste  with  other  men.  and  had  been  requested  by  her  father 
to  Investigate  suoh  reports.  Hnving  marripd  her  with  all  this  knowledge  of 
1i«r  previous  lewdness,  he  oan  not  claim  a  divorce  therefor,  or  on  the  ground 
that  through  fraud  by  her  he  was  deceived  as  to  her  bad  ocnduot  prior  to 
marriage. 

Wm.  H.  Holt  for  appellant. 

Ewell  &  Smith  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Nannie  Steele  brougiit  tliis  action  aj^ainst  tier  husband,  Craig 
Steele,  for  alimony  for  herself  and  infant  child  upon  the  ground 
of  abandonment  and  refusal  to  support  them. 

His  answer  was  made  a  counterclaim,  in  wliich  he  prayed  for 
absolute  divorce,  because,  as  allcg(»d,  their  marriage  was  brought 
tkbout  by  fraud  of  plaintiff  and  lier  friends,  she  being  at  the  time, 
without  defendant's  knowledge,  pregnant  by  another  man. 

The  lower  court  rendered  judgment  dismissing  his  counterclaim, 
-*nd  for  $5()0  in  her  favor  for  alimony. 

The  evidence  shows  she  was  at  the  time  pregnant,  but  he  knew 
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It,  and  we  are  satisfied  is  the  father  of  the  child  for  whose  ben- 
efit the  judgment  was  in  part  rendered. 

It  appears  that  the  father  of  plaintiff,  when  her  condition  waa 
found  out  by  him,  had  a  personal  interview  with  Craig  Steele 
and  his  father  on  the  subject,  in  which  he  stated  that  he  believed 
defendant  was  the  author  of  his  daughter's  misfortune,  and,  if 
80,  he  ought  to  marry  her.  Craig  Steele  did  not  then  deny,  but 
admitted   he  was,  and  both    he  and    his  fatlier  agreed    it  was  his 

duty  to  marry  her,  and  they  were  married;  but  before  the  mar- 
riage took  place  there  was  another  interview  between  plaintiff^s 
father  and  Craig  Steele  and  his  father  in  reference  to  reports  of 
her  lewdness  and  uncliastity  previous  to  any  sexual  intercourse 
between  her  and  Craig  Steele. 

In  that  interview  her  fatlier  stated  that  if  these  reports,  which 
he  requested  them  to  investigate,  turned  out  to  be  true,  he  did 
not  ask  or  expect  him  to  marry  her.  To  what  extent  they  did 
institute  inquiry  on  that  subject  does  not  clearly  appear.  At  all 
events  they  professed  to  believe  the  reports  were  untrue,  and  not 
an  obstacle  to  tlie  marriage. 

About  seven  montlis  after  the  marriage  she  gave  birth  to  a 
child,  proved  to  bo  mature  and  fully  developed;  but  her  husbnnd 
was  not  then,  nor  had  for  a  month  or  more  been,  witli  his  wife, 
though  they  resided  at  the  house  of  his  fatlnr  from  time  of  the 
marriage,  and  the  child* was  born  there.  There  is  enough  in  the 
record  to  show  that  ('raig  Steele  had,  prior  to  birth  of  the  child* 
determined  to  abandon  his  wife,  and  the  malignancy  and  per- 
tinacity witli  whicli  he  and  his  rela  ives  have,  during  this  litiga- 
tion, huntfd  testimony  to  destroy  and  degrade  her,  shows  she 
could  not  remain  at  the  house?  of  his  fatlier;  so  the  only  place- 
she  iiad  to  go  was  tlie  house  of  her  father,  who  is  very  poor, 
though,  according  to  this  record,  a  just  and  upright  man.' 

And  though  when  this  action  was  brought  the  husband  had 
not  abandoned  bis  wife  long  enough  (one  year  before)  to  entitle 
her  to  divorce  for  tliat  specific  cause,  he  was  guilty  of  abandon- 
ment in  meaning  of  the  statute,  and.  therefore,  as  lieretofore- 
held  by  this  court  in  analogous  cases,  she  can  maintain  this  in- 
dependent action  for  alimony;  and  it  may  as  well  be  said,  in 
this  connection,  that,  in  our  opinion,  the  allowance  to  her  by  the 
judgment  api)ealed  from  of  $i'()0  was  not,  in  our  opinion,  excessive. 

Section  2120,  Kentucky  Statures,  j»rovides  tliat  *' cohabitation- 
as  man  and  wife,  after  a  knowledge  of  adultery  or  lewdness  com- 
plained of,  shall  take  away  the  right  of  divorce  therefor;"  and  it 
seems  to  us,  looking  to  the  language  used  and  rea?*on  of  that 
statute,  tlie  right  of  defendant  to  divorce  for  adultery  or  lewd- 
ness of  plaintitf,  his  wife,  must  be  now  and  here  regarded  as 
taken  away.  For  whatever  may  have  been  her  previous  conduct 
or  relation  to  oth(U-  men,  lie  knew  she  had  been  lewd  and  un- 
chaste with  himself,  and  there  having  tliereafter  been  cohabita- 
tion between  them  as  man  and  wife,  his  right  to  divorce  can  not 
be  maintained.  In  fact,  it  is  not  by  any  means  clear  that  con- 
cealment by  her  of  such  previous  acts  of  adultery  or  lewdness,  if 
she  had  been  guilty  of  them,  should  be  now  treated  as  fraud  of 
that  character  or  degree  entitling  him,  under  the  circumstances, 
to  annulment  of  the  marriage  tie. 

In  the  first  place  he  had  knowledge  before  the  marriage  that 
there  were  reports  affecting  her  character  for  chastity,  and  "was 
not  only  entirelj-  free  to  investigate  the  truthfulness  "of  such  re- 
ports, but  distinctly  told  by  plaintiff's  father  not  to  marry  her  if 
they  turned  out  to  be  true.    Having  in  such  case  elected  to  marrsr 
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her,  be  oaii  not  be  now  beard  to  say  be  was  induced  by  fraud  of 
bis  wife  and  friends  to  marry  her. 

Second.  Tboupjb  declininjjj  to  make  the  investigation  at  the 
proper  time,  and  professing  to  be  satisfied  the  reports  were  un- 
true, defendant,  on  this  question  of  alimony,  seems  to  have 
spared  no  expense  or  time  to  proc^ure  testimony  which,  if  true, 
shows  his  wife,  though  only  sixteen  years  old  when  she  married 
him,  to  have  been  a  creature  of  almost  unexampled  and  notori- 
ous lewdness. 

Indeed  it  is  seldom  a  court  iscallod  on  tocnnsidei  such  a  filthy 
batch  of  depositions;  and,  in  our  opinion,  it  is  incredible  that 
what  he  has  procured  men  to  trustify  against  her  could  be  true 
and  be  at  the  time  of  the  marriage  uninformed  on  the  subject, 
for  most  of  those  who  came  forward,  or  were  induced  to  so  tes- 
tify, are  his  near  relatives. 

It  is  not,  there'^ore,  necessary  to  determine  whetlier  the  testi- 
mony is  true;  but  if  it  was  we*  should  be  slow  to  give  credence 
to  witnesses  who  nave  shown  themselves  to  be  so  shameless^ 
vile  and  filthy  as  defendant's  witnesses  have  done. 

Judgment  atfirmed. 


FICKNER  V.   BOTT,  &c. 
(Filed  January  15,  1895— Not  to  be  reported.) 

1.  Salp  as  a  whole  of  two  spprtrate  city  lots  t.o  pay  lien  debts— Where  the 
realty  of  the  debtor  confilsts  of  two  separatn  city  lotH.  and  some  of  the  debts 
are  liens  upon  both  lots  and  some  upon  onjy  one.  it  is  error  to  sell  ihe  two 
lots  as  a  whole  without  offering  each  lot  separatrely  and  without  attempting 
to  asoercain  wheher  anyone  would  pay  all  the  lien  debts  for  one  of  the  lots. 
Such  lots  are  clearly  divisible,  and  a  sale  of  the  two  as  a  whole  would  often, 
and  did  in  this  case,  result  in  a  sacrifice. 

2.  Plead injrs— Feme  sole— Where  the  petition  seeks  a  sale  of  real  property 
of  a  married  woman  to  pay  lien  debts  created  by  her,  if  the  allefratinns  that 
she  was  authorized  to  trade  as  a  feme  sole  are  too  jreneral,  the  error  is  avail- 
able  on  demurrer,  but  it  is  too  late  to  complain  on  that  account  alter  answer 
filed  by  her  and  her  husband,  and  after  a  judgment  and  order  of  sale  against 
her. 

D.  M.  Rodman  for  appellant. 

O'Neal,  Phelps.  Pryor  &  Helligman  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

In  this  case  one  of  the  appellees,  Mis.  Ficener,  being  a  married 
woman,  created  by  mortgage  and  by  contract  liens  upon  certain 
real  estate  in  the  city  of  Louisville,  consisting  of  two  lots,  sep- 
arate and  distinct  tl>e  one  from  the  other.  She  was  authorized 
to  trade,  sell,  etc.,  as  a  feme  sole  by  the  judgmont  of  a  court  of 
equity,  and  this  being  the  case,  her  contracts  were  binding  and 
can  be  enforced.  The  mortgage  to  Martin  Seng  was  executed  by 
both  husband  and  wife  and  embraced  both  lots. 

The  mechanic's  lien  of  John  Bott  f  ir  the  construction  of  a  two- 
story  frame  store  and  dwtlling  on  one  of  the  lots  can  be  enforced 
as  to  that  lot  only.  The  execution  in  favor  of  Fuchs  for  $1(X)  and 
Interest  was  levied  on  both  lots.  The  chancellor  adjudged  the 
Bale  of  l.o!:h  lots  to  pay  these  liens,  and  his  commissioner  offered 


520  DOWIS'  HEIRS  V.  ELLIOTT. 

the  entire  property  for  sale,  without  offerinf?  each  lot  separately, 
or  without  attempting  to  ascertain  whether  any  one  would  pay 
the  lien  dehts  for  the  one  lot  or  the  other.  The  property  wa*R 
clearly  divisible,  and  in  a  city  or  town  it  is  plain  that  sales  of 
such  property,  as  a  whole,  would  often  result  in  a  sacrifice  of  the 
debtor's  interest,  and.  in  fact,  the  affidavit  filed  in  support  of 
the  exceptions  to  the  report  of  sale  made  in  this  case  show  that 
such  has  been  the  result. 

By  section  694  of  the  Code  it  is  made  the  duty  of  the  chancellor 
to  ascertain  whether  or  not  the  property  can  be  divided  without 
materially  impairing:  its  value,  and  this  provision  ceitainly  ap- 
plies, ancl  it  can  not  be  disregarded  in  a  case  like  this.  The 
attention  of  the  court  was  called  to  the  manner  of  the  sale  at  the 
time  the  exceptions  were  filed,  and  it  should  have  set  the  sale 
aside  and  ordered  the  lots  sold  separately. 

There  is  some  question  made  as  to  the'right  of  the  court  to  ap- 
point a  receiver.  This  was  done,  and  the  proceeds  or  rental  of 
the  property  can  now  be  applied  to  the  payment  of  these  debts, 
and  as  the  matter  of  appointment  was  within  the  discretion  of 
the. court,  we  are  not  disposed  to  disturb  it. 

The  objection  to  the  petition  mip:ht  have  availed  if  a  demurrer 
had  been  filed  at  the  proper  time,  but  it  is  too  late  after  judg- 
ment to  complain  of  the  failure  to  allege  in  proper  terms  that  the 
feme  covert  had  been  made  a  feme  sole  under  the  statute  to 
enable  her  to  contract  and  to  manaj>e  her  own  estate.  The  an- 
swers of  husband  and  wife  were  filed,  and  the  general  averment 
that  the  wife  was  made  a  feme  sole  under  the  law  of  the  State 
stands  undenied.  The  appellant  also  bringjs  the  parties  into 
court  who  had  liens  on  the  property  other  than  Bott,  who  insti- 
tuted the  original  action,  and  now  complains  she  was  not  made  a 
defendant  to  the  petition  of  Fuchs.  Tlie  appellant  owes  these 
debts.  They  are,  in  fact,  undisputed.  Her  defenses  will  not 
avail,  and  the  only  error  is  the  one  connected  with  the  judgment 
of  sale. 

The  judgn^ent  is  reversed,  with  directions  to  set  the  sale  aside 
and  order  a  resale  of  the  property  as  herein  indicated.  As  the 
mortgage  is  the  oldest  lien,  and  covers  both  Jots,  that  upon  which 
she  is  not  claiming  or  living  as  a  homestead  should  be  first 
offered. 


DOWTS'  HEIRS  v.  ELLIOTT. 
(Filed  January  15,  1S95— Not  to  be  reported.) 

1.  The  evidence  autbon/.ed  the  judgment  finding  that  appellee  had  paid 
appellant's  ancestor  all  ttin  purchase  money  for  the  land  in  cont-rovprey  ex- 
cept 136.  and  holdiDf?  that  he  was  entitled  to  a  conveyance  upon  payment  of 
that  fltim. 

2.  Although  the  appellant's  ancestor  died  before  the  deed  executed  by  her 
was  delivered  to  appellee  they  rendered  thatdeeil  to  appellee  In  their  answer, 
and  it  was  snflficient  to  pass  title  under  judgment  of  the  court.  Appellants 
can  not  complain  in  this  regard. 

J.  N.  Braflford  and  Wilson  &  Rawlings  foi  appellant. 

Appeal  from  Knox  Court  of  (Common  Pleas. 

Opinion  of  the  court  by  Judge  Guffy. 

On  the  nth  day  of  February,  1W)2,  James  M.  Elliott  instituted 
suit  in   the  Knox  Court  of  Common  Pleas  against  Nancy  Dowis, 
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averrins:  that  he  bad  purchased  from  her  a  tract  of  land  in  said 
-oouiity  at  the  agreed  price  of  $275.  and  had  paid  her  $240  thereof, 
and  had  tendered  to  her  the  residue  and  asking:  that  she  convey 
tb«  land  to  him,  or  upon  her  failure  to  do  so  that  he  have  judg- 
UMnt  against  her  for  the  $240.  The  sale  was  not  evidenced  by 
any  writing.  The  defendant  died  in  November,  after  the  suit 
waa  filed,  and  without  answering.  The  action  was  revived 
against  her  heirs,  and  they  answered  and  agreed  to  convey  the 
land  or  perform  the  contract  made  by  their  ancestor,  hut  denied 
that  appellee  had  paid  any  part  of  the  purchase  price  of  the  land 
exeept  $40.  The  appellants  tendered  to  appellee  a  deed  that  had 
been  executed  by  Nancy  Dowis  in  her  lifetime,  retaining  a  lien 
for  $235. 

The  court  below,  on  final  hearing,  adjudged  that  appellee  only 
-owed  $35,  with  some  interest,  balance  on  the  purchase  price  of 
the  land,  and  adjudged  tiiat  he  pay  same  to  the  clerk  for  defend- 
ant, and  that  he  accept  the  deed  tendered,  and  plaintiff  was  ad- 
Judged  his  costs  against  defendants.  Defendants  prayed  an 
appeal  to  the  Court  of  Appeals,  which  was  granted. 

Appellants  suggest  that  the  deed  from  Nancy  Dowis,  executed 
before  her  death,  but  not  delivered  during  her  lift.,  could  not 
pass  the  title;  but  as  the  heirs  by  answer  agreed  to  comply  with 
n€r  contract,  and  also  tendered  the  deed,  we  think  the  title 
passed  to  appellee  under  the  judgment  of  the  court  below. 

Appellants  insist  that  appellee  was  not  a  competent  witness 
and  excepted  to  his  deposition. 

It  seems  the  court  below  did  not  pass  on  the  question  of  the 
-competency  of  appellee's  testimony.  Some  of  the  lieirs  testified 
in  th«ir  behalf,  and  it  may  well  be  claimed  that  under  the  Code 
appellee  then  could  also  testify,  but  in  addition  to  that  the  testi- 
mony, independent  of  appellee's  statement,  establishes  the  fact 
that  Nancy  Dowis  aerreed  with  appellee  to  take  or  look  to  her 
grandson,  Robert  Bengy.  for  the  $2C0  in  dispute. 

It  is  clear  that  Robert  Bengy  received  at  least  pait  of  the  tim- 
ber from  appellee,  in  consideration  of  whicii  appellee  claims  that 
he  was  to  pay  Nancy  Dowis  $2(K). 

We  think,  taking  all  the  evidence  together,  that  it  fully  author- 
ized the  judgment  of  the  court  below,  and  the  judgment  is 
afi)rnfved. 


CHILDERS  V.  LITTLE,  &c. 

(Filed  January  15,  1895.) 

A  Rpeoial  judge,  eleoted  at  a  March  term  of  the  circnit  court,  had  no  au- 
thority to  try  oases  at  the  following  September  term  of  the  court. 

D.  B.  Red  wine  and  J.  M.  Sebastian  for  appellant. 

W.  M.  Beckner  for  appellees. 

Appeal  from  Breathitt  Circuit  ('ourt. 

Opinion  of  the  court  by  Judge  Guffy. 

Some  time  prior  to  February,  1888,  Marion  Childers  instituted 
«uit  in  the  Breathitt  Court  of  Common  Pleas  against  C.  J.  liittle 
for  the  recovery  of  three  Breathitt  county  bonds  of  .$500  each  or 
their  value,  $1,6C0,  and   $500  damages  for  failure   to  return  or  ac- 
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count  for  the  bonds.  The  defendant  made  defense,  and  the  cauee 
was  finally  transferred  to  equity.  Seme  time  before  the  March 
term,  189h  of  the  Breathitt  Court  of  Common  Pleas,  Patrick,  de- 
fendant's attorney,  became  judge  of  said  court,  and  at  said  March 
term,  1891,  J.  P.  Gillum  was  elected  special  judge  of  the  court 
and  at  tlie  September  term,  1891,  of  the  court  McGuire  was  elected 
special  judge  to  try  such  case,  as  the  regular  judge  could  not 
properly  try,  and  at  the  September  term,  1891,  on  the  calling  of 
the  cause,  the  defendant  insisted  that  J.  P.  Gillum  should  try 
the  case  and  render  judgment,  to  which  appellant  objected,  but 
the  court  permitted  Mr.  (Mllum  to  render  and  enter  upon  the  order 
book  of  tiie  court  a  judgment  dismissing  plaintiff's  petition  and 
adjudging  that  defendant  receive  of  plaintiff  his  cost,  to  all  of 
which  plaintiff  objected  and  excepted,  and  prayed  an  appeal  to 
the  Court  of  Appeals,  which  was  granted. 

Appellant  insists  that  the  cause  could  not  properly  be  tried  by 
Gillum  at  the  September  term.  The  General  Statutes,  chapter  2H, 
article  7,  and  the  act  amending  same  approved  April  17,  1882, 
provides  for  the  election  of  a  special  judge  at  any  term  of  court 
when  the  regular  judge  is  absent,  or  wiieii  he  can  not  i3roperly 
preside  in  one  or  more  cases. 

It  appears  that  McGuire  was  the  special  judge  at  the  Septem- 
ber term,  1891,  and  it  does  not  appear  that  J.  P.  (jillum  had  been 
elected,  or  agreetl  upon,  as  special  judge  at  that  term. 

We  are,  thorpfore,  of  opinion  that  it  was  error  to  allow  Gillum 
to  render  or  liave  entered  any  judgment  in  tliis  action. 

The  judgment  appealed  from  is  reversed  and  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion.  All 
other  questions  involved  in  tlie  cause  are  left  to  the  further  ad- 
judcation  of  the  Breathitt  Circuit  Court. 
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f Filed  January  15,  IHUH — Not  to  be  reported.) 

1.  p]vi(lencp— CoTiipptpnry  of  PtaffniPntR  innde  by  a  drceasiMi  witness  to 
third  parties— PlainritT  claimed  a  hors*»  by  irifr  from  his  prrfind father.  De- 
fendant, who  clnlnind  by  aiihsfM]iiHnt  purrhase  from  the  irraiKl father,  denied 
the  srift  to  plnintifT.  The  (?randf»ther  was  dead  at  the  fime  of  trial.  After 
plaintifT  had  introdnof»d  evidence  condnclna  to  show  the  |?ift  of  the  horse  to 
him  by  his  pranrifather.  it  was  error  to  permit  delendant  to  prove  by  third 
parties  statements  made  by  the  grandfather  to  t.hein,  not  in  presence  of 
plaintiff,  to  the  effeot  that  he  had  not  piven  the  horse  to  him. 

2.  Same— InstrncMons— Where  the  evidence  showed  that  plaintiff  bad  for 
several  years  retained  ahsolnre  and  unqnalified  possession  of  the  horse,  it 
was  error  to  instruct  the  jury  to  find  for  plain tllT  "if  the  prrand father  waa 
owner  of  the  horse  when  a  colt,  and  gave  or  sold  same  to  plaintiff,  and 
placed  same  In  the  exclusive  possession  of  the  plaintiff."  etc.  The  word  ex- 
clusive should  have  been  omitted  from  the  instruction,  as  its  use  was  Im^ 
proper  and  misleadinf^. 

R.  H.  CUinningham  and  T.  B.  Cheaney  for  appellants. 

Ai>peal  from  Henderson  (;Jircuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Wm.  K.  Dixon,  an  infant,  suinp:  by  his  next  friend,  brouffht 
this  action  January  4,  18J)1,  to  recover  a  horse  then  in  possession 
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of  and  claimed   by  W.  E.  Lnbry  as  remote  purchaser  from  John 
DixoD,  grandfather  of  plaintiff. 

The  evidence  shows  that  in  the  fall  of  1885,  John  Dixon,  hav- 
ing a  mare  and  young  colt,  made  an  agreement  with  Wm.  K. 
Dixon,  then  ahout  t>velve  years  old,  that  if  he  would  take  care 
of  both  during  the  coming  winter  he  should  have  the  colt.  Wm. 
E.  Dixon  complied  with  his  part  of  the  contract  by  taking  care 
of  the  mare  and  colt  at  his  father's  farm,  where  he  resided,  and 
the  following  spring  John  Dixon  carried  out  his  part  of  it  by 
taking  the  mare  away  to  his  place  of  residence,  leaving  the  colt, 
in  possession  of  Wm.  E.  Dixon,  who  continued  to  hold,  keep  and 
use  him  undisturbed  until  Decf^mber,  1890,  having  in  the  mean- 
time broken  him  to  ride  and  drive.  At  the  latter  date  John- 
Dixon  went  to  reside  at  the  house  of  his  son,  John  R.  Dixon» 
father  of  Wm.  E.  Dixon,  and  while  there  took  the  colt,  then  a 
horse  five  years  old,  and  traded  him  to  one  (Jreen,  from  whori 
liabry  purchased. 

Upon  the  trial  verdict  of  the  jury  was  for  defendant,  and  the 
Question  before  us  is  whethc^r  there  occurred  errors  of  law  preju- 
clicial  to  substantial  rights  of  plaintiff. 

It  appears  John  Dixon  died  not  long  after  trading  the  horse  to 
Green,  and  before  this  action  was  conimence(i;  and  the  principal 
ground  relied  on  for  reversal  is  error  of  the  lower  court  in  per- 
mitting witnesses  to  prove  declarations  or  statements  made  by 
John  Dixon,  without  presence  of  Wm.  E.  Dixon,  which  indicated 
claim  by  him  of  ownership  and  denial  he  had  ever  given  the  colt 
to  the  latter. 

If  the  contract  between  them  mentioned  was  actually  made 
and  carried  out,  Wm.  E.  Dixon  tliereby,  and  independent'of  Ave 
years'  possession,  acquired  title  to  tlie  horse  and  a  right  to  re- 
cover him  of  Dabry,  unless  he  did  some  act  by  which  he  is  now 
estopped  to  deny  validity  of  the  sale  by  John  Dixon. 

There  is,  however,  no  evidence  in  tliis  case  tending  to  show  he 
consented  to  such  sale.  It  is  true  he  did  not  immediately  nor 
while  his  grandfather  lived  demand  or  sue  for  tiie  property."  But 
if  he  had  a  right  to  the  horse  it  was  not  lost  or  impaired  by  such 
delay. 

The  single  issue  of  fact,  then,  is  whether  the  contract  referred 
to  was  made.  Plaintiff  attempted  to  show  by  competent  evi- 
dence it  was.  The  lower  court  permitted  defendant  to  attempt 
to  disprove  it.  and  as  a  conseciuence  to  show  title  to  the  horso 
never  passed  from  John  Dixon,  by  testimony  of  third  parties,  he 
had  made  to  them  statements  or  declarations  to  that  effect.  It 
seems  to  us  that  evidence  is  clearly  "of  the  kind  which  does  not 
derive  its  value  solely  from  the  credit  to  be  given  to  the  witness 
himself,  but  rests  also  in  part  on  the  veracity  and  competency  of 
some  other  person."  consequently  is  hearsay.  And  as  the  state- 
ments or  declarations  in  question  were  made  by  John  Dixon,  if 
at  all,  in  his  own  favor  and  without  presence  of  Wm.  E.  Dixon, 
we  think  the  lower  court  erretl  in  admitting  any  evidence  in  re- 
gard to  them. 

Instruction  No.  1,  given  to  the  jury,  is  as  follows:  "If  the  Jury 
find  from  all  the  evidence  in  the  case  that  John  Dixon,  grand- 
father of  the  plaintilT,  was  owner  of  the  horse  in  contest  when  a 
colt,  and  gave  or  sold  the  same  to  the  plain  riff,  and  placed  the 
same  in  the  exclusive  possession  of  the  plaintiff,  and  if  Johi> 
Dixon  afterwards  sold  or  transferred  said  horse  to  another  with- 
out the  consent  of  the  plaintiff,  then  they  wMll  find  for  the  plain- 
tiff said  horse,  if  to  be  had;  if  not  to  be  had,  then  his  value  at 
the  time,  with  reasonable  value  for  the  use  of  said  horse  from 
the  bringing  of  this  suit  Ull  the  present  time,  which  value  and, 
use  will  be  fixed  by  the  jury." 
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That  instruction  presents  the  issue  fully  and  fairly,  except 
that  the  word  " exclusive^ '  is  improper  and  misleading,  and 
^ought  not  to  have  been  inserted;  for  there  is  no  competent  evi- 
^tl%9iice  in  the  record  before  us  tending  to  show  that  possession  of 
the  oolt  was  qualified  or  conditional,  or  that  any  other  person 
lihan  plaintiff  had  or  claimed  possession  from  the  fall  of  1885  until 
I>ec«raber,  1890,  when  John  Dixon  went  to  reside  with  plaintiff's 
father. 

The  second  instruction  is  entirely  wrong  because  there  is  no 
fsompetent  evidence  John  Dixon  retained  any  interest  in  or  con- 
trol of  said  horse  whatever. 

For  the  errors  indicated  the  judgment  is  reversed  and  cause 
remanded  for  new  trial  consistent  with  this  opinion. 


SEMON,  &c.  V.  FREITAY. 

t Filed  January  16,  1895— Not  to  be  reported.) 

Judgment  authorized  by  pleadings  and  evidenoe— The  alleKBtioDs  of  ap- 
pellee that  the  alleged  patent,  is^iaed  to  appellant  in  1889,  embraced  the 
«arae  land  as  that  included  in  a  patent  issued  in  18H0,  under  which  appellee 
claims  by  refzular  conveyances  fmm  the  patentee,  being  undented,  are  to  be 
'teken  as  true;  and,  therefore,  app^^llant's  patent  must  be  held  void,  and  he 
had  no  right  to  cut  timber  on  the  land  in  controversy.  The  judgment  was 
proper. 

James  Sparks  for  appellants. 

Thos,  H.  Hiues  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

This  action  in  equity  was  brought  by  the  appellee  to  recover 
certain  cross-ties  and  damages  for  their  detention,  alleged  to 
have  been  cut  and  removed  by  the  appellants  from  off  the  land 
of  appellee,  on  the  waters  of  Laurel  river,  in  Laurel  county. 
Upon  proper  allegation  an  injunction  was  asl^ed  for  and  obtained 
-staying  further  trespass. 

The  appellee  exhibits  in  liis  petition  his  deed  for  the  land  made 
to  him  by  his  vendors,  J.  C.  Jackson  and  wife,  in  1885,  as  well 
as  an  abstract  of  title,  beginning  with  a  patent  from  the  Com- 
monwealth in  1880. 

The  appellants  admit  the  removal  of  the  ties,  but  allege  that 
the  appellant,  Seraon,  is  the  owner  of  the  land  where  they  were 
«ttt,  in  virtue  of  a  patent  issued  to  him  by  the  Commonwealth  in 
1889.  In  his  reply  the  appellee  alleges  that  the  land  embraced 
Id  the  allejjed  patent  of  1889  is  the  same  as  is  embraced  in  the 
patent  of  1830,  and  which,  by  regular  conveyances,  became  the 
property  of  appellee  in  1885;  that  it  was  not  "vacant  land  in  18S9, 
the  appellee  being  the  owner  and  in  the  possession  of  it  contin- 
uously since  1885,  and  that  it  had  theretofore  been  patented  to 
Smith  in  18H<). 

These  allegations  were  not  denit  d,  and  the  proof  having  been 
taken  showing  the  value  of  the  ties  and  the  damages  to  the  ap- 
pellee by  reason  of  their  removal,  the  case  was  submitted  and 
judgment  rendered  for  the  appellee. 

We  are  not  able  to  perceive  any  error  in  this  judgment.  If 
there  was  in  fact  any  patent  issued  to  the  appellant.  Semon, 
M'hich  is  denied  and  of  which  we  have  no  proof,  it  is  shown  by 
the  undisputed  allegations  of  the  replj-  to  have  been  void.     None 
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but  vacant  lands  can  be  the  subject  of  Buch  appropriation  as  is^ 
claimed,  and  every  entry,  survey  or  patent  embracing  lands  pre~^ 
viously  entered,  surveyed  or  patented  is  void. 

It  is  suggested  for  the  first  time  that  a  jury  and  not  the  ehan- 
cellor  should  have  assessed   the  damages.     This  suit,  moreover^ 
was  properly  brought  in   equity,  and   there  is  no  reason  why  the^. 
court  might  not  fix  the  value  of  the  ties  removed  and  aseerlaiiK 
the  extent  of  the  injury  complained  of. 

Judgment  affirmed. 


HANNING  V.   HANNTNG. 
(Filed  January  17,  1895— Not  to  bo  reported.) 

The  appf'llaDt  was  entitled  to  a  divorce  from   her  huRband  upon  tbe  eTi-<. 
dence  in  this  case,  and  cbe  judgment  ref  usiD({  it  to  her  is  reversed. 

Cochran  &  Son  for  appellant. 

E.  L.  Worthington  and  Geo.  R.  Gill  for  appellee.. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

In  August,  1891,  the  appellant,  Julia  B.  Manning,  brougbt  thia, 
suit  in  the  Mason  Circuit  Court  against  Charles  Banning  for 
divorce  and  alimony,  and  for  the  custody  of  their  infant  daugh> 
ter.  Marietta. 

The  cause  for  divorce  was  alleged  cruel  treatment  for  more 
than  six  months,  indicating  a  settled  aversion,  and  thus  destroy- 
ing her  peace  and  happiness;  also  injuring  and  attempted  injury 
to  plaintiff,  showing  that  she  was  in  danger  of  losing  her  life  or 
suffering  great  bodily  harm  if  she  remained  with  defendant. 
The  court,  upon  final  hearing,  dismissed  plaintiff's  petition  and 
discharged  the  attachment  which  appellant  had  caused  to  bo 
issued.  From  that  judgment  appellant  has  appealed  to  this 
court,  and  insists  that  the  judgment  is  erroneous,  and  that  she 
should.be  divorced  from  the  appellee. 

The  proof  in  the  cause  is  voluminous  and  somewhat  conflict- 
ing. Much  of  the  proof  was  excepted  to  in  the  court  bolow.  We 
deem  it  unnecessary  to  recite  th6  evidence  or  pass  upon  the  vari- 
ous execeptions  taken  thereto  by  the  parties.  Taking  all  the  proof 
together,  and  all  the  facts  and  circumstances  proven  in  the 
cause,  we  are  of  opinion  that  the  plaintiff  is  entitled  to  a  divorce 
from  the  bonds  of  matrimony. 

The  judgment  of  the  circuit  court  refusing  the  divorce  is  re- 
versed and  cause  remanded,  with  directions  to  the  circuit  court 
to  grant  appellant  an  absol.ite  divorce  from  thn  defendant  and 
restoring  her  to  all  the  rights  and  privileges  of  an  unmarried 
woman,  but  the  judgment  dismissing  plaintiff's  attachment  is 
affirmed. 

The  Question  of  alimony  and  maintenance  and  the  custody  of 
the  child,  Marietta,  is  left  to  the  circuit  court  for  further  adjadi-. 
cation. 


S26  EAST  TENNESSEE  GOAL  00.  V.  HABSHAW. 

EAST  TENNESSEE  COAL  CO.  v.  HARSHAW. 

(Filed  January  19,  1895— Not  to  be  reported.) 

1.  The  failure  of  those  in  charge  of  a  railway  train  to  slve  ^arniDg  of  its 
approach  to  a  street  crossipff  or  a  public  road  in  a  city  or  town  Is  negligenoe 
of  the  greatest  degree,  and  for  Injury  caused  thereby  the  railroad  company 
is  linhle  even  to  a  trespasser  on  its  tracks. 

2.  Snrne— A  railway  company  is  liable  for  injury  done  to  a  trespasser  as 
vpeP.  as  to  a  person  lawfully  upon  its  tracks,  if  his  peril  was,  or  by  the  exer- 
tsise  of  the  character  and  degree  of  care  required  in  operating  its  trains 
might  have  been,  discovered  in  time  to  avoid  or  prevent  the  injury. 

S.  Same— Contributory  neglect  of  child— The  doctrine  that  contributory 
neglect  to  his  injury  by  an  adult  will  prevent  a  recovery  by  him  will  not  bie 
so  applied  as  to  exempt  a  railroad  company  from  legal  liability  for  injury 
to  a  thoughtless  child,  resulting  from  neglect  of  those  in  charge  of  a  train 
*o  give  warning  by  whistle  or  bell  of  its  passage  through  a  city  or  town. 

In  this  case  a  child  about  ten  years  old,  in  artempting  to  cross  n  track  in 
«  town,  ran  heedlessly  against  one  of  the  cars  of  n  moving  train,  of  the  ap- 
proach of  which  no  warning  by  sounding  the  bell  or  whistle  had  been  siven. 
"The  child  was  a  trespasser  upon  the  track;  his  contributory  nf»glect  if  com- 
mitted by  an  alult.  would  have  precluded  him  from  recovering  damages, 
but  the  doctrine  of  contributory  nelgect  will  not  Iw  applied  to  a  child  of  his 
years  so  as  to  prevent  his  recovery  when  the  railway  company  has  been 
xuilty  of  such  neglect  as  is  shown  in  this  case. 

Hill  <fe  Denham  for  appellant. 

C  W.  Lester  for  appellee. 

Appeal  from  Whitley  ('ircuit  Court. 

Opinion  of  the-eourt  by  Jud^e  Lewis. 

Appellant,  the  East  Tennessee  Coal  ('o.,  owns  a  coal  mine  in 
Whitley  county,  whence  to  the  Louisville  &  Knoxville  railroad 
is  a  nanow-goage  railroad  upon  which  is  carried  coal;  and  in 
attempting  to  cross  tliat  road  appellee,  David  Harshaw,  then 
about  eit?ht  years  old,  was  knocked  down  by  a  coal  train  and  his 
»i'm  so  injured  as  to  require  amputation. 

The  coal  road  runs  through  a  village  of  about  4(K)  inhabitants, 
All  the  houses  of  which  belong  to  the  company  and  are  occupied 
toy  its  employes  and  their  families.  There  is  a  wagon  road  north 
of  and  for  some  distance  parallel  with  the  narrow-guage  railroad, 
one  branch  of  which,  however,  crosses  it  and  leads  to  what  Is 
designated  on  the  map  as  ** commissary  building." 

It  appears   that  on    the  day  he  was    hurt  David    was   sent   by 

some  person  to  the  dwelling   house  of  Mrs.  Lacy,  situated  north 

•«)f  both  the  railroad   and  wagon   road,  and   a  short  distance  east 

of   the  fork   of  the  latter  mentioned,  for   the  iDurpose  of  getting 

money  changed;  but,  failing,  he  left  there,  running,  to  go  to  the 

commissary  building  for  tlie  same  purpose.     But  instead  of  going 

back  west  along  the  wagon  road  to  the  fork   and  tlienee  straight 

across  the  railroad,  he  went  direct  to  the  latter,  and  al)0ut  twenty 
leet  from  where  it  is  crossed  by  the  branch  wagon  road  leading 
to  the  commissarv  building  was  struck  and  injured  by  the  train. 
He  had  not  gotten  upon  the  track  when  tiie  collision  took 
place,  nor  was  he  struck  by  the  engine,  but  apparently  uncon- 
scious of  the  presence  of  the  moving  train,  and,  without  stopping 
to  look  or  listen,  ran  heedlessly  against  one  of  the  oars;  accord- 
ing to  eye  witnesses,  the  third  or  fourth  from  the  engine. 
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The  evidence  phows  the  engineer  of  that  coal  train  did  not 
Bignal  its  approach  to  the  crossing  b}'  either  whistle  or  bell;  and 
that  the  railroad  was,  for  about  200  yards  beyond,  straight  enough 
to  enable  the  engineer  to  see  a  person  at  or  near  that  point. 

The  failure  of  those  in  charge  to  give  warnine:  of  a  railroad 
train  passing  through  a  city  or  town,  or  approaching  a  crossing 
of  a  street  or  public  road,  has  been  held  by  this  court  negligence 
of  the  greatest  degree,  and  will  render  the  company  owning  it 
liable  for  injury  caused  by  such  failure,  even  to  a  trespasser. 

It  is  also  well  settled  that  such  company  is  liable  for  injury 
done  as  well  to  a  trespasser  as  to  a  person  lawfully  upon  its 
track,  if  bis  perH  was,  or  by  exercise  of  that  character  and  de- 
gree of  care  required  In  operating  railroad  trains  might  have 
been,  discovered  in  time  to  prevent  or  avoid  injuring  him. 

But  notwithstanding  failure  of  those  in  charpre  of  the  train  in 
question  to  give  the  required  signal,  still  appellee  was  guilty  of 
such  contributory  negligence  that  hut  for  it  the  collisirm  would  not 
have  occurred ;  and  if  he  had  been  an  adult  of  ordinary  sense 
and  experience,  this  action  could  not  be  maintained  upon  the 
sole  ground  of  such  failure.  But  the  rule  of  contributory  negli- 
gence has  never  been  so  ap[)lied  by  this  court  as  to  exempt  a 
railroad  company  from  legil  liability  for  injury  to  a  thoughtless 
child  resulting  from  ne«l(M;t  of  those  in  charge  of  a  train  to  give 
warning,  by  bell  or  whistle,  of  its  pas«:age  through  a  city  or 
town.  And  there  could  be  no  better  illustration  of  the  reason 
and  justice  of  making  such  exception  to  the  rule  than  this  case 
affords.  For  while  a  person  of  matured  mind  and  experience 
would,  by  listening  or  looking,  have  discovered  the  train  was 
passing  in  front  of  him,  or  at  leust  thp  law  would,  under  similar 
circumstances,  have  held  him  to  ti.e  duly  of  doing  so,  the  little 
boy  was  so  absorbed  by  the  trust  of  getting  the  money  changed 
that  he  evidently  regarded  vpry  important,  and  in  such  haste  to 
perform  it  that,  hearing  no  bell  or  whistle,  he  did  not  realize  the 
presence  of  the  train  until  struck  by  one  of  the  cars.  It,  there- 
fore, seems  to  us  the  instruction  given  to  the  jury  on  that  subject 
was  quite  as  favorable  to  dnfpudant  as  he  was  entitled  to.  Be- 
sides, there  was  evidence  tending  to  support  the  hypothesis  that 
the  boy's  peril  was,  or  by  the  exercise  of  due  care  might  have 
been,  discovered  in  time  to  avoid  injuring  him. 

Perceiving  no  error  of  law  to  tht-  prejudice  of  appellant  the 
Judgment  is  affirmed. 


DUNN  V.  (COMMONWEALTH. 

(Filed  January  23,  1895— Not  to  be  reported.) 

Local  option —Repeal  of  statutes— The  repeal  of  n  local  option  statute  after 
the  offensti  against  it  was  committed  auci  the  indictineDt  was  found,  but 
before  the  trial  of  defendant,  constitutes  no  defense. 

F.  W.  Darby  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Caldwell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

Under  an  act  of  the  general  assembly,  in  force  at  the  time  the 
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al]e&^ed  offense  was  committed,  the  appellant  was  indicted  for 
unlawfully  selling  intoxicating  liquor  in  the  county  of  Caldwell, 
it  being  made  an  offense  by  the  act  of  May  18,  1886.  The  indiot- 
ment  was  returned  into  court  in  May,  1892. 

In  the  year  1893  the  law  was  repealed  as  to  the  town  of  Prince- 
ton, where  the  liquor  was  sold,  and  this  is  offered  as  a  defense 
to  the  charge.  The  offense  was  complete,  and  the  indictment 
returned  before  the  law  was  repealed  and  constitutes  no  defense. 

The  statute  existed  when  this  law  was  changed,  and  liquor 
allowed  to  be  sold,  provided  that  no  new  law  shall  be  oonstrued 
as  repealing  a  former  law,  nor  hs  to  any  act  done,  any  penalty 
or  punishment  incurred,  etc.,  under  the  fornjer.law,  etc. 

Judgment  affirmed. 


FORD  V.  COMMONWEALTH. 

(Filed  February  8,  1895— Not  to  bo  reported.) 

Indictrnent  for  false  swearing— Althoufrh  one  can  be  indicted  and  con- 
victed of  false  swenrlnt;  t)efore  a  grand  jury,  although  his  faltn*  scat4)ni«nt8 
were  not  njaterial  to  the  crime  beinfz  inveRtigatt'd  by  ttrat  body,  yet  siiob 
false  statements  will  not  authorize  a  oonviction  unless  it  appears  that  they 
bad  some  connection  with  an  investigation  coDcerning  some  specific  public 
offense  that  has  been  committed. 

Therefore,  an  indictment  for  false  swearing. which  alleg^es  that  accused  false- 
ly  stated  before  a  ^I'and  jury  that  he  did  not  on  a  certain  day  driv«^a  sorry  to 
a  specified  place  when  certain  persons  were  in  it.  does  not  charge  a  pobllo 
offense,  there  beins  nothing  in  the  indictment  showing  the  relation  oiT  coo- 
neotion  of  the  a) leered  false  statements'  to  any  investigation  by  the  grand 
jury  of  any  specific  crime. 

Chas.  H.  Sanford  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Henry  Circuit  (^ourt. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  accused  was  indicted,  tried  and  convicted  for  false  swear- 
ing, his  punishment  being  fixed  at  confinement  in  the  State 
prison  for  one  year. 

His  counsel  relies  on  two  grounds  for  a  reversal  of  the  judg- 
ment: First,  the  court  erred  in  overruling  the  demurrer  to  the 
indictment;  second,  there  was  no  evidence  to  support  the  verdict. 

The  charge  is  for  mailing  a  false  statement,  willfully  and  know- 
ingly, in  response  to  a  question  propounded  to  him  by  the  fore- 
man of  tiie  grand  jury  that  had  been  empanelled  at  the  September 
term  of  the  Henry  Circuit  ('ourt 

The  formation  of  the  grand  jury,  the  oath  administered  to  the 
accused,  and  all  other  averments  of  fact  requisite  to  authorUe 
the  examination  of  the  accused  as  a  wMtness,  appears  in  the  in- 
dictment. 

The  prosecution  is  based  on  these  averments:  "The  accused 
was  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  touching  his  knowledge  of  any  violation  of  the  criminal 
or  penal  laws  of  the  State,  of  which  matters  the  grand  iury  had 
the  legal  right  to  inquire;  and  the  said  George  Ford  did  tbea 
and  there  under  oath,  among  other  things,  knowingly,  willfuliy, 
falsely,  corruptly  and  feloniously  swear  and   state   tbat  he   did 
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not  drive  a  surrey  from  New  Castle  on  Tuesday,  September  4. 
when  Newton  Morris,  Wm.  Clark  and  others  were  in  it;  that  he 
was  too  drunk;  which  statements  were  false  and  untrue,  as  the 
said  George  Ford  well  knew,  and  in  truth  and  in  fact  he  had 
driven  a  surrey  from  New  CastJe  on  that  day  with  Newton  Mor- 
ris and  others  in  it,*'  etc. 

The  crime  of  perjury,  under  t\ie  rule  of  the  common  law,  as 
now,  is  confined  to  false  statements  made  under  oath  in  judicial 
investigations  or  proceedings  as  to  facts  materiftl  to  the  issue, 
and  the  law-making  power,  seeing  the  evil  resulting  from  false 
statements  made  in  reference  to  the  subject-matter  in  dispute, 
or  involved  in  a  judicial  inquiry,  enacted  the  statute  punishing 
false  swearing,  whether  the  false  statement  was  or  not  material 
to  the  issue  involved  or  to  the  investigation  of  the  subject-mat- 
ter, in  regard  to  which  an  oath  could  properly  be  administered, 
and  the  witness  itompelled  to  testify. 

It  was  no  indictable  offense  to  drive  a  buggy  from  New  Castle 
on  the  day  mentioned,  or  such  a  subject  of  investigation — unless 
connected  with  an  inquiry  as  to  facts  relating  to  some  offense  of 
which  the  grand  jury  had  cognizance — as  would  subject  the  ac- 
cused to  punishment  jinder  the  statute  for  making  the  false  state- 
ment. If  with  a  view  of  showing  that  the  parties  in  the  surrey 
had  been  carried  to  a  place  for  gaming,  or  to  identify  them  or 
anj"  one  of  them  as  persons  who  had  violated  the  penal  or  crim- 
inal laws,  and  it  hai  been  so  alleged  and  the  witness  had  made 
the  false  statpmeni  in  reference  to  that  matter,  tlie  indictment 
wouM  have  been  good.  It  would  have  been  a  subject  about 
which  the  witness  could  have  been  legally  sworn  and  one  the 
proper  subject  of  inquiry  for  the  grand  jury. 

While  statements  are  not  required  to  be  material  to  the  in- 
veRtigation,  they  must  have  some  connection  with  it  before  a 
conviction  can  he  had  under  the  statutes. 

This  statute  provides:  *'If  any  person  in  any  matter  which  is 
or  may  be  judicially  pending,  or  on  any  subject  in  which  he  can 
be  legally  sworn,  or  on  which  he  is  re(|uircd  to  be  sworn,  when 
sworn  by  a  person  authorized  bylaw  to  administer  an  oath,  shall 
willfully  and  knowingly  swear,  depose  or  give  in  evidence  that 
whicli  is  false,  ho  shall  be  confined,''  etc. 

The  verbiage  of  this  statute  shows  the  necessity  of  charging 
that  the  inquiry  of  the  grand  jury  was  for  the  purpose  of  ascer- 
taining whether  or  not  a  specific  public  offense  had  been  com- 
mitted, and  that  in  reference  to  that  matter  and  for  the  purpose 
of  the  investigation  the  accused  was  asked  the  question.  In  the 
case  of  Kerfoot  v.  Commonwealth,  89  Ky.,  174,  the  accused  was 
charged  with  false  swearing  by  stating  on  oath  before  a  police 
judge  that  he  had  purchased  whisky  of  John  .lones,  which  state- 
ment was  untrue,  etc.,  the  court  held  that  the  indictment  was 
fatally  defective  because  it  failed  to  state  that  the  sale  by  Jones 
was  a  public  offense,  for  if  not  the  police  judge  had  no  power  to 
administer  the  oath. 

In  the  case  of  Richey  v.  Commonwealth,  HI  Ky.,  524,  relied  on 
by  the  State,  it  is  expressly  charged  in  tlie  indictment  that  the 
grand  jury  was  investigating  as  to  a  difficulty  between  the  ap- 
pellant and  one  Chenault,  when  the  appellant  swore  falsely,  will- 
fully, etc.,  he  had  no  pistol  at  the  time  of  the  difHcuIty.  The 
subject  of  the  investigation  in  that  case  was  one  about  which  the 
grand  jury  had  the  right  to  inciuire,  and  is  an  authority  in  favor 
of  the  point  raised  by  the  defense. 

Suppose  the  grand  jury  was  investigating  a  charge  against 
others  for  a  breach   of   the   peace,  and    had  asked   the  accused  if 
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he  remained  afc  home  on  fche  4th  of  September,  and  bis  response 
to  the  question  was  knowingly  and  corruptly  false,  would  an  in- 
dictment charging  him  with  making  the  false  statement  be  good 
unless  in  some  manner  connected  with  the  otfense,  in  regard  to 
which  the  grand  jury  had  the  right  to  inquire,  and  at  the  time 
the  subject  of  the  investigation?  We  think  not.  The  offense 
charged  and  the  particular  circumstances  of  the  offense  must  be 
stated— an  offense  the  grand  jury  has  the  right  to  investigate, 
and  when  examint3d  with  reference  to  the  offense,  that  fact  being 
alleged,  the  false  statement,  if  made  knowingly  and  corruptly, 
subjects  the  party  to  punishment. 

Nor  did  the  testimony,  that  merely  followed  the  indictment, 
authorize  the  verdict. 

The  judgment  is  reversed  and  remanded,  with  directions  to  set 
aside  the  verdict  and  sustain  the  demurrer  to  the  indictment. 


THROCKMORTON  v.  COMMON-WEALTH. 
(Filed  January  16,  1895— Not  to  be  reported.) 

The  evldenop  dt)es  not  show  whether  the  money  was  taken  with  or  without 
the  consent  of  ics  owner,  or  where  or  In  what  county  or  State  it  was  taken; 
therefore,  the  judgmenr.  oonvictinR  defendant  of  petit  larceny  will  be  re- 
versed  bpcuise  not  sustained  l)y  any  evidenci:*. 

Complain in{E  witness  testified  that  he  had  $18  or  $14  nf  money  in  his  trnok, 
and  that  accused  tnid  him  he  had  his  money  and  would  pay  it  1:aok;  that  be 
had  17.76,  and  that  this  conversation  occurred  three  or  four  weeks  after  the 
money  was  taken  from  his  trunk.  Held— The  evidence  did  not  authorise 
conviction  of  defendant  for  petit  larceny. 

Samuel  Holmes  for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Robertson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  only  witness  introduced  was  the  complainant,  who  proved 
lie  had  $13  or  $14  of  certain  kind  of  money  in  his  trunk.  At  this 
point  he  was  asked  if  the  accused  had  ever  said  anything  about 
the  monoy.  His  answer  was,  "The  accused  told  me  at  Mr.  IJn- 
ville's  store  tliat  he  had  my  money  and  would  pay  it  back  to  me; 
tliat  he  liad  $7.75.  »  *  *  The  conversati.ai  was  about  three  or 
four  weeks  after  the  money  was  taken  out  of  my  trunk.*' 

The  proof  in  tlie  record  falls  to  disclose  the  circumstances  of 
tlie  taking  of  the  money— wiiether  or  not  it  was  with  or  without 
the  knowledge  or  consent  of  the  owner  or  where  it  was  done 
or  in  what  county  or  Stale  the  alleged  offense  was  committed. 

The  indictment  charges  that  the  accused  committed  the  offense 
of  petit  larceny  in  the  county  of  Robertson,  in  this  State,  and 
within  twelve  months  before  the  finding  of  the  indictment. 

Tlie  jury  empanelled  to  try  the  case  found  iiim  guilty;  but 
when  the  proof,  as  appears  in  the  record,  fails  to  disclose  a  state 
of  facts  which  show  the  offense  of  petit  larceny  had  been  com- 
mitted, the  date  of  its  alleged  commission,  and 'the  name  of  the 
county  and  State  wherein  it  is  alleged  to  have  been  committed, 
the  verdict  of  tlie  jury  and  the  judgment  of  the  court  below  can 
not  be  approved. 

The  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 
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MOORE  V.  CHENAULT. 
(Filed  January  16,  1896— Not  to  be  reported.) 

Statute  of  frauds —Coo tract  for  sale  of  land— A  written  oontraot  for  tbe 
«ale  of  land  is  enforoible  a^rainst  both  parties  to  it  if  sifsned  by  the  vendor, 
^he  vendor  holding  the  title  is  *'the  party  to  lie  charged'*  by  such  contract 
^within  tbe  meaninj;  of  the  statute  of  frauds  An  action  against  the  vendee 
for  the  purchase  money  may  be  maintained,  although  he  did  not  sign  the 
written  contract. 

Grant  E.  Lilly  and  Wm.  H.  Holt  for  appellant. 

Riddell  &  RIddell  for  appellee. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Judp:e  Paynter. 

As  appears  from  the  petition  (and  we  take  as  true  all  of  its 
Averments  on  a  question  of  demurrer)  on  tlie  3d  day  of  Marcli, 
1H9I),  appellant,  by  her  asjent  and  attorney  in  fact,  sold  to  appel- 
lee and  put  him  in  possession  of  a  house  and  lot  in  Irvine,  Ken- 
tucky, tlie  consideration  being  $8,(K)0,  to  be  paid  when  appellant 
made  appellee  a  deed  for  the  property,  which  she  was  to  do  no 
<]eniand;  that  more  than  a  reasonable  time  has  elapsed  since  the 
tsale,  and  appellee  has  not  asked  that  a  deed  be  made  him, 
though  appellant  has  been  able,  ready  and  willinf^:  to  make  such 
deed  as  the  contract  requires,  and  frequently  so  informed  appel- 
lee, and  she  tenders  such  deed.  Demand  was  made  for  tlie  pay- 
ment of  the  purchase  monoy.  Appellee  was  placed  in  possession 
t)f  the  property  on  tlie  day  of  sale.  Tlie  writlnp:  which  appellant, 
by  her  agent  and  attorney  in  fact,  executed  is  as  follows: 

*•  March  3,  1890. 
*'This  writing,  between  Mrs.  Mary  D.  Moore  by  John  Bennett, 
lie*-  agent  and  attorney  in  fact,  witnesseth,  that  the  party  of  the 
first  part  hereby  bargains  and  S(^Hs  to  the  second  party* a  house 
and  lot  on  Main  street,  in  Irvine,  Kentucky,  situated  between 
the  Methodist  Church  and  Dr.  Embry's  property,  including  the 
whole  of  said  lot  and  all  the  improvements  thereon,  and  binds 
lierself  to  make  a  deed  convening  her  title  to  thp  same  when 
called  for.  The  second  p-.irty  agrees  to  pay  therefor  the  sum  of 
$3,t)t)0  when  the  d^ed  is  made,  with  a  covenant  of  special  war- 
ranty.    Witness  our  signatures  this,  the  8d  day  of  March,  1890. 

*'MARY  I).   MOORK, 

'*Ry  JOHN  BENNETT,  Attorney." 

A  demurrer  was  filed  to  the  petition,  and  the  court  sustained 
it.  Appellant  failing  to  plead  further,  her  petition  was  dis- 
missed.    This  appeal  is  from  that  action  of  the  court. 


The  demurrer  admits  appellant  executed  the  foregoing  writing 
bv  her  authorized  agent. 


be 

brought  to  charge  any  person  »  *  ♦  upon  any  contract  for  the 
sale  of  real  estate  ♦  *  ♦  unless  the  *  ♦  ♦  contract  *  *  *  or 
some  memorandum  or  note  thereof  be  in  writing  and  signed  by 
the  party  to  be  charged  therewith  or  by  his  authorized  agent." 
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The  applicatfou  of  the  statute  of  frauds  and  perjurfes  is  the 
only  matter  presented  to  the  court  for  revision,  and  this  is  bo 
narrowed  that  the  only  question  to  be  determined  is,  is  tbis 
action  equivalent  to  an  action  on  a  parol  contract  for  the  sale  of 
real  estate? 

The  writing  fully  describes  the  property  sold,  the  character  of 

deed   to  be  made,  and  when  it  is  to  be  done.     It  shows  tlie  con* 

sideration  of  the  sale  and  when  to  be  paid.  It  is  signed  by  tbe 
attorney  in  fHct  of  the  owner  of  the  land.  It  was  not  necessary 
for  appellee  to  sign  the  contract  of  sale.  His  signature  to  the 
writing  alnno  could  not  impose  any  liability  on  vendor  to  dispose 
of  her  title  to  the  land,  nor  could  it  enable  him  to  maintain  an 
action  to  enforce  a  conveyance.  The  vendor  is  the  party  vested 
with  title.  It  is  he  who  can  assume  a  liability  which  will  com- 
pel him  to  convey  the  title  to  the  property  to  the  vendee.  It  is 
he  alone  who  can  sign  such  writing  as  will  divest  him  of  title. 
The  law  intended  him  to  be  protected  in  his  right  to  his  property 
until  he  voluntarily  disposed  of  it  b3'  a  writing.  It  did  not  in- 
tend that  ho  should  be  placed  in  the  power  of  perjurers  to  take 
it  from  him  by  proving  a  parol  sale.  It  is  the  vendor  **to  be 
charged"  with  the  contract  of  sale. 

To  make  the  vendee  liable  for  the  purchase  money  when  the 
contract  of  sale  is  in  writing  it  is  not  necessary  for  him  to  sign 
any  obligation  to  pay  the  price  of  the  land.  The  only  oontraet 
the  vendee  could  be  expected  to  sign  in  such  a  transaction  would 
bd  an  obligation  to  pay  the  price  of  the  land.  Suppose  the  ven- 
dee ill  tlii^  ca:^n  has  signed  the  writing  exhibited,  it  would  sim- 
ply be  evidencing  by  a  writing  a  liability  which  the  law  bad 
imposed  tlie  instant  ttie  contract  of  sale  was  made  and  the  neoes- 
sary  writing  executed  bj^  vendor.  Such  signing  would  not  have 
lessened  or  increased  his  liahilit3'.  Neither  would  it  have  added 
to  or  diminislied  that  of  the  vendor.  To  do  so  was  wholly  un- 
necessary to  take  the  case  out  of  the  statute. 

In  thecase  of  Ellis  v.  Deadman's  Heirs,  4  Bibb,  466,  tills  court 
held  that  a  receipt  for  part  of  the  purchase  money,  signed  by  the 
vendor,  specifying  the  teinis  of  sale,  would  have  been  such  a 
memorandum  ()f  the  agretinent  as  would  have  taken  the  ease  out 
of  the  provisiini  of  the  statute. 

In  the  more  recent  case  of  Tyler  v.  Ouzts,  14  Ky.  Law  Bep., 
321,  this  court  announced  the  same  doctrine,  holding  that  either 
party  could  maintain  an  action  on  a  receipt  for  purchase  money, 
signed  by  the  vendor  alone,  specifying  the  terms  of  the  contract. 

In  the  case  of  Lewis  v.  Grimes,  7  J.  J.  M.,  »-JH6,  the  vendor, 
Lewis,  alone  had  signed  writing  evidencing  tlie  sale.  The  con- 
tract price  was  $2,0tM),  but  for  which  the  vendee,  (trimos,  had 
executed  no  ol)ligation.  The  action  was  to  recover  the  purchase 
money.     Vendee  relied  upon  the  statute. 

The  court  held  tiiat  the  vendor  was  entitled  to  recover,  and 
among  other  thinirs  said  (Sanders  on  Pleading,  volume  2,  page 
908.  and  such  seems  to  have  been  virtually  the  decision  of  this 
court  in  tlie  case  of  McDowell  v.  Delap,  2  Marshall,  83|:  ••That 
was  an  action  of  assumpsit  by  a  vendor  of  land  against  Ills  sen- 
dee for  the  price.  The  defendant  succeeded,  as  he  ought  to  have 
done,  l)ecause  there  was  no  written  memorial  of  the  sale,  and 
because,  therefore,  there  was  no  legal  consideration  for  the 
promise  to  pay  the  stipulated  price.  But  in  the  opinion  deliv- 
ered this  court  said  that  as  the  contract  of  sale  was  not  obligatory 
on  the  plain titf  such  an  agreement  was,  consequently,  not  a 
sufflcirnt  or  valid  consideration  for  the  possession  on  the  part  of 
the  defendant;*'  and  also  •*that  it  was  actually  necessary  to  pro- 
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^oce  in  evidence  gome  memorandum  in  writing  of  the  agreement, 
«iffoe<i  by  the  plaintilf  or  some  one  duly  authorized  by  him.*' 

Mere  is  a  plain  intimation  that  if  the  plaintiff,  who  was  the 
vendor,  had  been  bound  |jy  a  proper  memorandum  in  writing  he 
-could  have  maintained  assumpsit  against  the  vendee  for  the 
promised  price,  even  though  the  defendant  had  signed  no  mem- 
-orandum  in  writing;  and  the  record,  in  the  case  of  Hopkins  v. 
Alvis,  2  Marshall,  874,  shows  that  the  same  point  was  involved, 
•and  was  necessarily  decided  judicially  and  expressly  in  the  same 
way.'' 

The  court  should  have  overruled   the  demurrer  to  the  petition. 

The  case  is  reversed  and  remanded  for  further  proceedings 
consistent  with  this  opinion. 


C,  N,  O.  &  T,  P.  RY.  CO.  V.  BAGBY. 
(Filed  January  17,  1895— Nob  to  b>  reported.) 

Exti^nt  of  duty  of  engineer  to  look  oat  for  stook  straying  on  sides  of  track 
— Neglect— An  engineer's  first  duty  1^  to  person!?  in  his  train,  and  to  secure 
^hf)ir  safety  It  is  necessary  for  him  to  keep  si^ht  of  the  track  ahead  of  him. 
\%  la  not  his  duty  to  look  out  for  or  see  animals  straying  at  all  distanoes  on 
each  side  of  the  track,  or  to  give  a  danger  signal  or  stop  his  train  in  order 
to  prevent  Injury  to  such  animals  unless  they  are  actually  on  the  track  or 
In  such  attitude  as  would  induce  a  person  of  ordinary  care  and  prudence  to 
believe  there  was  danger  of  a  collision. 

A  horse  straying  near  the  track  on  a  private  pass  way  over  it  went  upon 
the  track  and  was  killed  by  oollision  with  a  train.  Ttie  track  at  the  point 
of  collision  could  he  seen  for  a  distance  of  1,5'>()  feet  north  of  the  passway  by 
thOBe  on  the  train,  except  that  the  view  was  somewhat  obstructed  by  a 
bridge  over  the  track  loO  yards  from  said  passway.  The  horse  was  not  seen 
by  Che  engineer  until  just  before  he  jumped  upon  the  traclt,  when  it  was 
too  late  to  prevent  the  collision.  Held— It  was  error  to  render  judgment 
against  the  railway  company. 

J.  M.  Lassing  and  C.  B.  Sim  rail  for  appellant. 

C.  Y.  Dyas  for  appellee.  ^ 

Appeal  from  Boone  Circuit  Court. 

Opinion  of  the  court  hy  Judge  Lewi.s. 

Appellee's  residence  is  north  of  appellant's  railroad,  across 
which  he  has  a  private  passway  to  his  barn  on  the  south  side. 
He  rode  his  horse  up  to  his  gate,  ;ibout  100  feet  from  the  railroad, 
and  leaving  it  unhitched,  the  animal  started  along  the  passway 
toward  the  harn,  but  al)out  the  time  it  got  upon  the  railroad  was 
struck  by  the  engine  of  a  freight  train  going  south,  at  the  rate  of 
about  fifteen  miles  an  hour,  and  killed. 

The  evidence  shows  thatifor  a  distance  of  ahout  oiX)  yards  north 
from  appellee's  passway  an  animal  oti  the  track  at  that  place  can 
be  distinctly  seen;  and  there  is  some  evidence  tending  to  show 
the  horse  might  have  been  seen  by  the  engineer  that  distance 
anywhere  between  the  gate  and  railroad.  But  there  is  a  bridge 
-over  the  railroad  about  100  yards  north  of  the  private  passway 
which  must  necessarily  to  some  extent  obstiuct  view  of  an  ani- 
mal or  man  not  immediately  upon  the  railroad  track. 

Those  in  charge  of  a  railroad  train  owe  the  first  duty  to  per- 
sons on  it,  and  to  assure  their  safety  it  is  necessary  the  engineer 
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should  not;  lose  sight  of  the  track  ahead  of  him;  nor  can  the 
company  be  held  liable  for  injury  to  animals  unless  those  in 
charge  could  have  avoided  it,  having  due  care  for  safety  of  those 
on  the  train. 

It  would,  therefore,  seem  to  follow  that  an  engineer  can  not  be 
reasonably  expected  or  required  to  look  out  for  or  see  animals  at 
all  distances  on  each  side  of  a  railroad  track,  nor  give  the  danger 
signal  and  stop  the  train  to  prevent  injury  to  those  straying, 
unless  such  animal  is  actually  on  the  track  or  else  so  near  or  in 
such  attitude  as  would  induce  a  person  of  ordinary  care  and  pru- 
dence to  believe  there  was  danger  of  a  collision. 

In  this  case  the  engineer  did  not  discover  appellee^s  horse  until 
the  train  was-  too  near  to  the  private  crossing  to  be  checked  in 
time  to  prevent  the  collision.  When  first  discovered  by  him  the 
animal  was,  he  testifies,  upon  a  bank  and  jumped  upon  the  track 
when  the  train  was  so  near  a  collision  was  unavoidable. 

Conceding  the  horse  might  Jiave  been  seen  by  the  engineer  at 
aiiy  point  between  appellee's  ^ate  and  the  crossing,  still  he  was 
not  rer|uired  to  stop  the  train  unless  he  had  reasonable  grounds 
to  believe  the  horse  would  be  permitted  by  its  owner  to  go  upon 
the  track  in  front  of  the  train. 

It  seems  to  us  the  engineer  was  not  in  this  case  guilty  of  action- 
able negligence,  for  it  does  not  appear  that  he  saw  the  horse  or 
had  reasonable  grounds  to  believe  it  would  go  upon  the  track  in 
front  of  the  train  until  it  was  about  to  jump  on  it. 

It,  therefore,  seems  to  us  ^b.e  court,  to  whom  the  law  and  facts- 
were  submitted,  a  jury  being  waived,  erred  in  rendering  judg- 
ment for  plaintiff,  and  it  is  reversed  for  a  new  trial  consistent 
with  this  opinion. 


FIELDS  v.   FIELDS. 

(Filed  January  18,  181)o— Not  to  be  reported.) 

1.  The  expiration  of  fifteen  yenrs  before  lostitutloD  of  suit  on  the  note  does 
not  bar  a  ncovery  thereon  wlien  it  appetirs  tliat  payments  have  been  made 
on  it  from  time  to  time  within  the  statutory  period. 

2.  Appellant  was  entitled  to  ciedlts  on  the  note  sued  on,  which  were 
denied  him  by  the  court  below. 

8.  Vendor  and  vendee — Eviction  of  vendee  from  part  of  boundary  sold— Id 
the  absence  from  the  record  of  the  original  writing  evidencing  the  sale  of 
the  land  it  must  be  assumed  that  the  vendee  can  not  recover  of  the  vendor 
for  a  part  of  the  boundary  lost  by  him  unless  there  was  an  eviction  hy  a 
paramount  title. 

J.  B.  Marcum  and  John  L.  Scott  &  Son  for  appellant. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  action  was  to  enforce  a  lien  for  the  purchase  money  for 
land;  the  obligation  was  executed  and  became  due  more  than 
fifteen  years  prior  to  the  bringing  of  the  action. 

The  statute  of  limitations  and  payment  constitute  the  defenses 
made.  As  to  the  statute  it  appears  that  a  credit  was  placed  on 
the  debt  for  a  small  sum  within  the  fifteen  years,  and  the  defense 
is  by  proof  showing  payments  from  time  to  time  that  must  pro- 
long the  running  of  the  statute,  and  hence  time  is  no  bar  to  the 
recovery. 
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It  is  apparent,  however,  that  the  appellant  has  made  payments 
for  which  no  credit  was  given  helow,  and  the  laches  of  the  ap- 
pellee has  caused  him  to  forget  the  amount  of  money  paid  him 
on  the  first  payment.  The  cash  payment  was  to  be  macle  by  one 
Hall,  and  this  witness  says  he  made  the  payment  at  the  date  of 
the  contract  or  shortly  after,  and  as  corroborative  of  his  state- 
ment no  demand  was  ever  made  on  him  for  the  payment  during 
a  period  of  seventeen  years. 

The  appellant  shows  other  payments  made  in  the  delivery  of 
corn,  of  hogs,  for  labor  and  work  done,  and  the  payment  of 
money  amounting  to  $80,  but  when  or  the  exact  time  these  pay- 
ments were  made  does  not  appear. 

TIjere  was  also  a  claim  set  up  against  the  appellee  for  the  value 
of  land  lost  included  in  the  boundary  sold,  and  for  which  the 
obligation  was  executed.  Whether  or  not  there  was  an  eviction 
or  a  recovery  l)y  a  betler  title  is  not  made  out,  and  we  must, 
therefore,  in  tlie  al)sence  of  the  original  writing,  assume  that 
before  a  recovery  could  be  had  for  tliis  lost  land  an  eviction  must 
be  shown  by  a  paramount  title.  We  think,  however,  under  all 
the  circumstances  of  this  case,  with  the  writing  lost  upon  which 
the  recovery  is  sought  and  not  in  tlie  record,  that  this  sum  of 
$80  should  be  credited  as  paid  on  the  1st  of  January,  1881.  This 
will  about  equftli/ie  the  time  at  which  the  various  payments  were 
made. 

Reversed  and  remanded  that  tliis  mav  be  done. 


CAMBPELL,  &c.  v.   POTTER. 
(Filed  January  18,  1893— Not  to  be  reported.) 

Where  a  housekeeper  removes  from  his  homestead  temporarily,  with  a  fixed 
purpose  of  returning  to  it  and  oooupying  it  aa  bis  home,  his  homestead  rifrht 
therein  is  Dot  forfeired;  liut  if  his  removal  was  wiih  th«  intent  to  make  a 
permaiiunt  chancre  of  resldwnce,  thnn  the  right  of  hom►^fi^ead  is  lost. 

The  fact  that  the  housekeeper,  while  temporarily  residing  away  from  his 
homeRtead,  registered  or  voted  in  a  ward  other  than  that  in  which  the  home- 
stead is  located,  la  not  conclusive  evidence  of  an  almndonmeiit  of  the  home- 
stead, but  it  is  merely  one  circumstance  to  be  considered  in  connection  with 
all  the  other  circa mstaTices  of  the  crtse  by  the  court  in  determining  whether 
the  homestead  was  left  by  its  owner  for  temporary  purposes  or  permanently. 

Clark  &  Clark  for  anpellants. 

W.  E.  Garth  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Some  time  between  tl)o  years  of  1869  and  1871  the  appellee, 
Ephraim  Potter,  purchased  the  Iiouse  and  lot  in  controversy, 
which  is  situated  near  tlie  fair  grounds  in  Bowlino:  Green,  and  in 
1872  moved  on  it  witli  his  family,  and  so  remained  on  it,  claim- 
ing it  as  his  homestead,  until  the  middle  of  November,  1890, 
when  he  leased  it  to  another,  but  the  possession  to  be  restored  to 
him  whenever  he  desired  it. 

On  the  property  W.  G.  Daugherty  held  a  mortgage  lien  for 
something  over  $100,  including  interest.  In  the  fall  of  1891  the 
appellant  and  one  Oliver  liad  executions  issued  on  judgments 
which  thuy  held   ag.il.ist   the   appellee,  had    them    levied  on  the 
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house  and  lofc,  and  on  the  23d  of  November,  1891,  the  property  was 

sold   to  satisfy  the  execution  debts.     The   appellant   became  the 

purchaser.    The  property'  is  worth  less  than  $1,(XX).    There  being 

a  mortgage  lien  on  the  property,  he  instituted  this  action  to  have 

his  supposed  lien  under  his  purchase  satisfied   by  a  sale  of  the 

property. 

The  Campbell  and  Oliver  debts  did  not  exist  prior  to  appellee's 

purchase   of   his  homestead  and   the   erection   of   improvements 

thereon.     Appellee  was  not  living  on  the  property  at  the  date  of 

the  levy  and  sale  under  the  execution,  and  was  not  when  this 
suit  was  brought. 

The  sole  question  in  the  case  is  as  to  whether  or  not  the  appel- 
lee's residence  was  permanently  or  temporarily  located  elsewhere 
when  the  levy  and  sale  tooli  place.  If  permanent,  the  sale  under 
the  executions  was  valid;  if  temporary,  then  the  sale  was  void, 
because  appellee's  homestead  right  in  the  property  could  not  be 
affected  thereby. 

The  proof  shows  that  about  the  middle  of  November,  1890,  ap- 
pellee with  his  family  moved  to  another  part  of  the  city  for  the 
purpose  of  boarding  students,  who  were  attending  the  Cumber- 
land Presbyterian  Colored  School.  Ttiis  was  to  continue  until 
about  the  1st  of  May  following.  After  th«  school  closed  those  in 
charge  made  an  arrangement  with  appellee  to  remain  in  (he 
property  for  some  months  longer,  which  he  did. 

After'leaving  this  property  at  the  earnest  solicitation  of  a  son, 
who  had  lost  his  wife,  leaving  seven  small  children  to  be  cared 
for,  appellee  and  his  wife  went  to  live  with  him.  The  appellee 
expected  to  return  to  his  property  (being  all  he  had)  the  spring 
following  his  departure  from  it,  and  constantly  expressed  a  pur- 
pose to  return  to  it.  The  proof  is  satisfactory  that  his  absence 
from  tlip  property  was  temporary,  and  that  he  had  an  actual  pur- 
pose and  intention  to  return  to  it  and  to  malce  it  his  home. 

Appellant  endeavored  to  nhow  that  appellee  had  abandoned  all 
purpose  to  return  to  the  property,  and  that  his  residence  had 
b3en  perniiinently  located  elsewhere,  by  proving  that  appellee 
hid  registered  and  voted  in  other  wards  in  Bowling  Green  otlier 
than  the  one  in  which  his  homestead  was  situated. 

The  proof  sliows  that  appellee  did  this.  This  act  of  appellee 
is  not  conclusive  of  the  question,  but  is  simply  a  fact  in  connec- 
tion with  the  other  facts  proven  to  aid  the  court  to  determine 
wMiether  or  not  the  removal  of  appellee  from  the  premises  was 
peruKinent  or  temporary.  The  court  holds  that  the  act  of  regis- 
tration and  voting  are  not  snflicient  to  overcome  the  weight  uf 
tlie  testimony  which  conduces  to  i)rove  that  the  removal  was 
temporary. 

This  court  has  held  that  the  homestead  right  is  never  forfeited 
when  there  has  been  an  occupancy  and  then  a  temporary  re- 
moval, with  an  intention  to  return  and  malve  the  premises  a 
home.  (Faut  v.  Tahot,  <fec.,  HI  Ky.,  23;  Hansford  v.  Holden,  14 
Bush,  210;  Davis  v.  Prichard,  9  Ky.  Law  Bep.,  914;  Black  v. 
Black's  Adm'r,  &c.,  11  Ky.  Law  Hi>p.,  378;  McFarland  v.  Wash- 
ington, 12  Ky.  Law  Rep.,  376.) 

In  McFarland  v.  Washington  it  appeared  that  the  debtor  with 
his  family,  after  occupying  his  homestead  for  several  years,  in 
1884  removed  tempr>rarily  to  the  country  for  the  purpose  of  rais- 
ing a  crop  of  tobucco  on  the  land  of  another  during  that  year. 
For  the  years  of  1885  and  188(5  he  remained  on  the  same  land  for 
a  similar  purpose.  In  January,  1887,  he  returned  to  the  prem- 
ises.   During  his  absence  it  had  been  sold,  and  deed  made  to  the 
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purchaser.  A'^  the  debtor  did  not  have  a  purpose  to  abandon  his 
homestead,  but  left  it  temporarily,  the  court  held  that  he  was 
entitled  to  hold  it.  The  other  cases  cited  are  equally  as  decisive 
of  the  question  involved  in  this  case. 

The  statute  should  be  liberally  construed,  so  as  to  carry  out 
the  beneficent  purpose  and  wise  public  policy  of  its  enactment. 

Judgment  affirmed. 


BOOKER,  &c.  V.  KENNERLY,  &c. 
(Filed  January  19,  1895.) 

1.  Service  of  fiummons  on  guardian  ad  lifein  of  infant— Affidavit—The 
affidavit  Hied  by  plaintiff  showed  thtit  the  infant  defendant,  under  fourteen 
years  of  Hge,  had  no  father  or  giinnlian,  and  that  her  mother  wae  the  plain • 
tiff  in  the  action;  tberefor«^,  t.he  uppointinenc  by  the  clerk  of  a  guardian  ad 
litem  fur  defendant  and  servicB  of  8imimons  on  him  brought  the  Infant 
before  the  court,  and  the  juugmnnt  against  her  wns  not  void. 

8.  Motion  to  file  answer  by  inf^int  and  vacate  judgment  against  her— The 
«ourt  ought  to  have  permitted  the  infant  defendant  to  tile  her  answer,  which 
was  made  a  cross  petition  in  the  action  in  which  the  judgment  waf^  rendeivd 
against  her,  due  nuiiCH  iiaviug  been  given  of  ihe  motion  to  file  said  answer, 
and  it  having  been  oiTered  liefore  ihe  expiration  of  twelve  months  after  she 
attained  the  age  of  tweuty  one  years. 

Jonson  &  WiclvlitTe  for  appellants. 

Appeal  from  Muhlenberg  Circuit  Court. 

Opinion  of  llie  court  by  Judj?e  J^ewis. 

An  action  was  instituted  by  R.  .T.  Kennerly  and  her  husband, 
H.  C  Kennerly,  to  set  aside  a  doed  for  about  seventy  acres  of 
land  made  to  \V.  R.  Booker,  now  deceased,  who  was  at  that  time 
husband  of  R.  J.  Kennerly,  upon  the  ground  the  consideration 
for  the  land  was  paid  out  of  the  estate  of  the  wife,  derived  from 
her  father.  To  that  action  tfie  vendor  of  the  land.  Staples,  and 
Mary  Belle  Booker,  child  of  W.  R.  Booker  and  R.  J.  Kennerly, 
then  Booker,  wore  tlie  only  defendants.  .Judgment  was  rendered 
in  1884  in  that  action  setting  aside  the  d^ed,  whereby  R.  J.  Ken- 
nerlj'  was  invested  with  title  and  i)ossession  of  the  land, 
and,  being  now  dead,  her  children  by  H.  C  Kennerly,  jointly 
with  Mary  Belle  Booker,  have  inherited  it  as  her  heirs  at  law, 
subject  to  his  tenancy  by  courtesy. 

Mary  Belle  Booker,  by  her  statutory  guardian,  has  appeared 
in  this  action,  and  upor»  notice  moved  to  set  aside  the  judgment 
of  1884,  the  effect  of  which,  if  done,  would  be  to  leave  title  to  the 
land  solely  in  her. 

The  ground  upon  which  she  bases  that  motion  is  that  upon  an 
Insufficient  affidavit  clerk  of  the  court  a])pointed  a  guardian  ad 
litem  to  defend  for  her,  and  the  court  did  not,  consequently,  ac- 
quire jurisdiction  to  render  judgment  divesting  her  of  title  and 
investing  her  mother  therewith. 

According  to  section  52  of  the  Civil  Code,  as  amended  January 
16,  1882,  in  an  action  against  an  infant  under  fourteen  years  of 
age,  wiiere  such  infant  has  no  father  or  guardian,  as' was  her 
condition,  or  having  a  mother  who  is  plaintiff  in  an  action 
against  her,  as  was  so,  it  was  made  the  duty  of  the  clerk,  upon 
an  affidavit  being  filed  sliowing  such  state  of  case,  to  appoint  a 
guardian  ad  litem  for  the  infant,  upon  whom  summons  miglit  be 
served. 
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There  can  be  no  controversy  about  the  condition  existing  in 
which  the  cleric  was  authorized  to  make  the  appointment,  nor 
whatever  be  the  form  of  it,  that  there  was  an  affidavit  showing 
such  condition.  So  that  as  Mnry  Belle  Booker  was  before  the 
court  it  had  jurisdiction  to  render  the  judji:ment,  and  it  is  not 
consequently  void;  but  tlie  record  shows  the  proceeding,  as  far 
as  any  proper  protection  or  defense  of  the  rights  of  the  helpless 
infant  was  concerned,  to  have  been  farcical.  For  tiie  guardian 
ad  litem,  as  is  generally  the  case,  did  not  njake  or  attempt  to 
make  any  effort  in  belialf  of  the  infant,  and  as  to  any  benefit  she 
derived  from  the  appointment  it  had  as  well  never  have  been 
made. 

But  the  Civil  Code  iias,  by  section  391,  provided  that  an  infant 
in  the  condition  of  Mary  Belle  Booker  may  at  any  time  after 
judgment  against  her,  within  a  period  terminating  twelve  months 
after  attaining  the  age  of  twenty-one,  show  cause  against  such 
judgment.  And  as  due  notice  was  given,  lier  motion  to  file  an 
answer  to  the  original  petition,  made  by  her  a  cross  petition, 
ought  to  iiave  been  sustained  ])y  the  lower  court,  for  slie  is  now 
certainly  entitled  to  make  wliatever  defense  to  the  original 
action  she  may  have  and  to  recover  the  land  as  tliougli  no  judg- 
ment had  ever  been  rendered  divesting  lier  of  the  title. 

The  judgment  is,  therefore,  reversed  for  further  proceedings 
consistent  witl)  tills  opinion. 


TILTON  V.  TILTOX. 
(Filed  .January  22,  1895— Not  to  be  reported.) 

1.  Pleadintts— Alhiiony  nnd  divorce— Where  the  wife  is  entitled  to  a  divorce, 
the  right  to  alimony  follows  as  a  matter  of  course.  Therefore,  alimony  will 
not  h»  denied  the  wife  in  an  action  where  her  prayer  for  divorce  ought  to  be 
granted,  on  the  K>'ound  that  her  petition  claims  no  flpecitlo  amount  of  ali- 
mony, or  that  it  docs  not  allege  facts  BufTicient  to  enable  the  chancellor  to 
fix  the  amount  of  alimony  if  it  had  been  taken  pro  confeB^o. 

2.  While  a  judgment  granting  the  husband  a  divorce  on  bis  cross  petition 
oan  not  be  reversed  on  appeal,  yet  if  he  was  not  entitled  to  it  the  judgment 
below  dismissing  the  wife's  claim  to  alimony  niay  and  will  be  reversed  if 
she  was  entitled  to  alimony. 

8.  The  evidence  in  this  case  does  not  authorize  the  finding  below  that  the 
husband  was  entitled  to  a  divdn^e  by  reason  (>f  adultery  committed  by  hia 
wife;  for  even  if  the  charges  were  shown  to  be  true,  as  thf-y  are  not,  his  co- 
habitation with  her  after  learning  all  about  her  alleged  offense  took  away 
his  right  to  a  divorce. 

Thomas  Owens  and  Wm.  H.  Holt  for  appellant. 

Hanson  Kennedy,  Knott  &  Edelen  and  Kennedy  &  Son  for  ap» 
pellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

On  the  18th  of  September,  in  the  year  1892.  tlie  appellant,  Mrs. 
MayTilton,  instituted  thisacti«Mi  below  for  a  divorce  and  alimony 
from  her  husband,  Robert  Tilton. 

The  grounds  relied  on  were  a  confirmed  habit  of  drunkenness; 
a  failure  to  provide  for  the  wife  any  means  of  suppjirt;  and  lastly, 
behaving  towards  her  in  such  a  cruel  and   iniiuman  manner  as 
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indicatod  a  settled  aversion  to  her  and   to  destroy  permanently 
her  peace  and  happiness. 

The  appellee,  the  husband,  denies  the  existence  of  any  and  all 
the  grounds  for  relief,  and  asks  that  he  be  granted  a  divorce  on. 
the  ground  that  his  wife,  the  plaintiff,  had  been  guilty  of  adul- 
tery. 

The  chancellor  refused  any  relief  to  the  wife,  and  granted  the 
husband  a  divorce  a  vinculo  matrimonii. 

The  wife  is  now  claiming  the  husband  was  not  entitled  to  a 
divorce,  and  that  she  should  have  been  allowed  alimony,  and 
this  is  the  question  involved  on  the  appeal. 

It  is  claimed  by  counsel  for  the  appellee  that  as  an  action  for 
permanent  alimony  may  he  independent  of  the  actit)n  for  a 
divorce,  that  no  alimonV  can  he  allowed  in  this  case  because 
there  is  no  specific  amount  claimed  or  other  facts  alleged  to 
enable  the  chancellor  to  render  a  judgment  pro  confesso,  or  upon 
the  facts  alleged  in  the  petition. 

We  understand  the  rule  to  be  that,  in  an  action  for  a  divorce, 
the  right  to  alimony  will  follow  if  the  wife  is  gianled  the  divorce^ 
and  that  while  the  facts  proven  may  not  justify  a  divorce,  ali- 
mony may,  nevertheless,  be  allowed'  and  while  this  court  has 
no  power  to  reverse  a  judgment  of  divorce,  if  the  husband  wa» 
not  entitled  to  it,  alimony  will  be  given  the  wife  if  otherwise  en- 
titled. If  she  is  entitled  to  a  separation  from  bed  and  board,  or 
to  an  absolute  divorce,  the  right  to  alimony  follows  under  the 
prayer  for  general  relief  if  the  wife  i?  the  plaintiff  in  the  action. 
It  is  an  incident  to  the  main  relief  sought.  (Wilmore  v.  Wilmore^ 
15  B.  M.,  49.) 

These  parties  were  married  in  November,  1885,  and  lived 
together  until  July,  1892.  The  testimony  shows  that  the  appellee 
was  a  slave  to  whisky  and  morphine,  and  that  he  failed  to  pro- 
vide for  the  wife  as  he  should  have  done.  His  conduct  otherwise 
was  kind  and  affectionate,  and  when  the  plaintiff  married  him 
she  knew  his  faults,  and,  regardless  of  the  entreaties  and  per- 
suasion of  his  relatives,  resolved  to  consummate  the  marriage 
and  risk  the  consequences.  In  a  short  time  she  was  engaged  in 
sewing  for  her  friends  and  neighbors,  at  wliicii  she  earned  as 
much  as  $1.25  per  week.  Their  parents  seem  to  have  furnished 
them  often  with  supplies,  and  for  the  greater  part  of  their  mar- 
ried life  they  lived  at  the  home  of  Dr.  Tilton,  the  father  of  her 
husband.  She  was  not  destitute  of  food  or  clothing,  and  tlie  dis- 
tress of  mind  on  her  part  and  the  cruelty  of  the  husband  con- 
sisted in  his  persistent  purpose  to  lead  a  life  of  dissipation,  and 
this  the  unfortunate  woman  was  apprised  of  and  assumed  to  risk 
when  taking  him  as  her  husband,  and  upon  this  state  of  fact  the 
chancellor  would  have  been  justified  in  dismissing  her  petition 
and  certainly  denying   to   her  such  relief  as  an  absolute  divorce. 

We  infer  from  the  testiir.ony  that  the  appellant  and  her  family 
did  not  occupy  as  high  a  position  in  social  life  as  that  of  the  ap- 
pellee, but  her  character  as  an  honest,  pure  and  confiding 
woman,  so  far  as  this  record  shows,  seems  never  to  havo  been 
questioned  until  it  was  rumored  in  some  waj'  that  this  young 
wife  had  committed  the  crime  of  adultery  Mith  one  Harvey 
Home,  the  uncle  of  the  husband,  the  brother  of  l.er  husband's 
mother;  that  this  man,  with  children  and  grandchildren,  had  in- 
vaded the  sanctity  of  the  nephew's  home,  destroyed  his  peace 
and  happiness,  blasted  the  character  of  the  young  wife  by  hav- 
ing an  adulterous  connection  with  her  in  March,  1892. 

The  appellee,  the   husband,  makes   his  answer  a  cross  petition 
against  the  wife,  in  which  this  charge  of  adultery  is  alleged,  and 
during  the  progress  of  the  case  this  uncle  declined  to  respond  to» 
the  question   by  the  defense,  when   asked  *Mf   he   had   ever  ha(% 
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sexual  intercourse  with  this  young  woman**  by  saying,  **I  de- 
cline to  answer.''  There  is  no  fact  or  circumstance  in  this  entire 
proof  showing  any  act  or  conduct  on  the  part  of  the  appellant  to 
or  with  this  seemingly  unwilling  witness  that  would  indicate 
her  affection  for  him  or  a  desire  upon  her  part  to  gratify  his  ani- 
mal passion. 

It  is  shown  that  she  was  sitting  on  the  steps  or  a  bench  in  the 
yard  of  her  father-in-law  with  this  uncle,  and  that  the  two  finally 
left  the  bench  and  walked  into  the  house  together,  and  in  a  short 
time  returned  and  took  their  seats  at  the  same  place.  It  was  at 
the  house  of  the  father-in-law  where  she  then  lived,  and  where 
the  uncle  was  in  the  habit  of  visiting  in  broad  daylight,  and  no 
evidence  whatever  excluding  the  idea  that  all  the  family  were 
not  absent  from  home.  Another  circumstance  is  that  in  company 
with  other  ladies  of  high  respectability  she  visited  Cincinnati, 
and  this  uncle  by  marriage  being  along,  for  the  purpose  of  buying 
goods,  being  a  merchant,  the  appellant  wishing  to  purchase  some 
chinaware,  proposed  to  go  with  her  uncle  to  buy  the  china,  say- 
ing that  he  being  a  merchant  could  get  it  cheaper  than  she  could. 
These  circumstances  are  regarded  as  suspicious,  and  led  up  to  a 
revelation  made  by  the  wife  to  the  father  of  her  husband  that 
she  and  Home  had  illicit  coniuction  at  one  tin:e,  and  Fhe  feared 
she  was  pregnant  by  him.  This  was  in  June,  1892,  and  she  said 
to  her  father-in-law  she  liad  told  her  husband  of  her  shame  in 
the  month  of  May  of  the  sjime  year.  They  were  then  living 
together  as  husband  and  wife  in  the  home  of  his  father  and  sleep- 
ing in  the  same  bed,  and  in  a  short  time  went  to  housekeeping, 
pel  haps  the  same  week,  when  these  remarkable  dt.-velopments 
were  made. 

In  a  few  days  after  the  hiisl)and  cjune  after  his  father,  who 
was  a  physician,  to  see  his  wife,  who  was  sutfering  much  pain, 
and  on  examination  found  oonsideral)le  flooding,  with  very  little 
relaxation  at  the  mouth  of  the  wonib;  recommended  ari  injec- 
tion of  morpliine,  and  in  the  morning  returned,  when  Bob,  the 
liusltand,  told  him  tfie  foetus  and  afterbirth  had  passed  off  early 
in  tlie  morning.  The  doctor  does  not  pretend  to  >ay  t!}at  the 
statement. •<  of  the  husband  were  true,  or  that  the  appellnnt  was 
pregnant  when  he  was  called  in.  On  th^  contrary,  the  proof 
shows  tlie  appellant  would  suffer  great  pain  in  some  of  her 
monthly  periotis,  the  r.  suit  of  irregularities  in  this  regard,  and 
tliHt  in  a  few  dajs  she  was  walking  at)out  the  town  as  usual,  and 
visited  her  mother  with  her  husband  the  snme  week,  and  the 
Wednesday  before  the  separation  tlie  wife  and  husband  slept  at 
the  home  of  lier  mother  in  the  same  bed,  with  no  evidence  of  a 
w.int  of  affection  on  the  part  of  either. 

The  appellee  had  been  so  much  addicted  ^o  the  morphine  habit 
and  the  use  of  licpior  that  hp  had  been  sent  to  D wight,  with  a 
view  of  having  him  cured  of  this  desire  for  stimulants.  One 
theory  of  this  case  is,  assuming:  tli(»  wife  was  pregnant,  that  the 
linsband.  by  reason  of  this  morphine  habit,  had  lost  all  of  the 
power  of  procreation,  and,  therefore,  the  condition  of  the  wife 
was  caused  by  an  improper  connection  with  Home.  Wh^^n  tlie 
husband  returned  from  Dwight  it  is  shown  that  he  had  reformed 
and  was  greatly  improved,  and  while  the  vigoi  of  manhood  liad 
i)t  pn  lost,  the  cessation  of  the  ush  of  morphine  for  mont lis  re- 
stored, no  doulit,  his  procreative  powers,  for  he  returned  i:i 
March  and  in  .Tune  the  miscarriage  took  place,  and  it  is  prepos- 
terous to  assume,  the  husband  having  constant  access  to  the  bed 
of  his  wife,  and,  in  fact,  sleeping  with  her  from  night  to  niglit, 
with  his  manhood  restored,  was  not  the  cause  of  his  wife's  con- 
dition, but  that  her  uncle,  whose  friendship  he  seems  not  to  have 
•nbandoned,  was;  nor  can  it  be  supposed,  that  the  husband,  with 
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a  knowledge  of  the  fact  that  improper  relations  existed  between 

his  wife  and   his  uncle,  would   have  lixed  with  a  woman  so  bad 

as  to  forget  her  marriage  vows  and  submit  to  the  embraces  of 

the  aged  uncle,  whose  vital  powers  are  doubtless  nearer  extinct 

than  those  of  the  appellee. 

It  seems  that  the   appellee   has   but  little   estate,  and  what  is 

really  involved  in  this  case  is  the  character  of  this  humble 
woman.  The  judgment  in  this  case  against  her  estal)lishing  a 
want  of  chastity  has  talcon  from  her  a  hitherto  pure  and  spotless 
character  th«t  took  her  as  a  welcome  guest  to  her  neighbors,  that 
she  might  ply  her  needle  from  day  to  day  and  enjoy  the  associa- 
tion of  the  best  and  purest  women  of  the  village. 

The  facts  of  this  record  show  the  husband  to  have  made  a 
merciless  assault  upon  innocence  and  virtue,  and  brands  the  ap- 
pellant with  infamy  and  disgrace,  when  it  is  apparent,  even  if 
the  wife  was  guilty,  that  the  husband  sustained  his  relations 
with  h?r  with  a  full  knowledge  of  what  he  claimed  to  be  the 
facts  evidencing  her  guilt,  and,  therefore,  the  chancellor  should 
have  dismissed  his  petition. 

If  the  chancellor  below  or  this  court  had  clear  and  convincing 
evidence  of  the  criminal  conduct  of  the  wife,  the  judgment 
against  her  would  go;  but  after  a  careful  consideiation  of  this 
record  our  conclusion  is. that  no  foundation  exists  for  such  a 
shameful  and  degrading  charge. 

The  judgment  dismissing  the  appellant's  petition  for  alimony 
is  reversed  and  the  cause  remanded  that  alimcny  may  be 
awarded  her. 
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(Filed  January  22,  1895— Not  to  be  reported.) 

1.  BrpAoh  of  wftrr.inty  of  title— Evldpnce— A  vendor,  who  was  f;Iven  Dotioe 
by  his  vendee  of  the  pendency  of  u  suit  to  recover  the  land  conveyed,  and 
called  upon  to  aid  in  rhe  defense  of  snoh  suit,  Is  conoluded  by  the  judgment 
of  evlclioo  a(ra!nst  his  vendee;  therefore,  in  nn  notion  against  him  by  the 
vendee  to  recover  on  the  breach  of  wtirranty  of  title,  the  vendor  can  not  in- 
troduce evidence  to  show  that  the  vendee  was  not  in  fact  evicted  by  a  para- 
mount title 

2.  Same — It  is  no  defense  to  such  action  that  the  vendee  misht  have  taken 
possession  of  the  land  conveyed  as  s  on  as  the  deed  was  made  to  him,  and 
have  held  it  for  fifteen  years  before  the  filing  of  the  suit  by  the  party  holdinfit 
the  paramount  title,  and  thus  have  acquired  a  valid  possessory  title.  The 
vendee  owed  the  vendor  no  duty  of  ac(|ulring  a  possessory  title,  but  bad  a 
right  to  rely  upon  the  title  conveyed  by  the  vendor. 

8.  Same— Measure  of  damages— The  vendee  was  entitled  to  recover  the  pur- 
chase money  paid  by  hlin,  with  inteivst  from  date  of  payment,  also  the  lega) 
C(i«t9  recovered  of  hlin  in  defending  bis  title,  and  his  reasonable  attorney's 
fee  for  making  such  defense. 

H.  T.  Kendall  and  S.  H.  Bush  for  appellants. 

Hacyraft  &  Hobson  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  is  on  the  warranty  contained  in  a  deed  executed  by 
appellants  to  appellee  on  the  6th  of  April,  1872,  for  a  tract  of  lancl. 
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sex  oM^"^' 

tsli  .   f/)/s  State,  for  which  appellee  paid 

' . iH(*'^^ ^'^i^-''^^'         Xi'n^-  ^'  Shoptaw  executed  and  delivered 

%p*'^^'^^^^^ liber  ^'»  ^ ,  i^oZ/ins  and  others  for  the  Bame  boundary 

on  ^^^'^ \f»ris»^^^^  J/nnd.     Some  time  in  1884  the  appellee  sold 
h\  f^  :"  ..-im  \\ooo^^ 


*  ^'^^r/.    ^^  ^*'*/  nrf  ^f^  some  parties,  who  took  possession  of  the 
of  ^'' .,M  o(^^^^    ..^,»iiasGd.     Before  this  date,  neitlier  bv  himself 


t/i^T^?^'  'Vh at  "they  were  the  owners  of  the  land  by  virtue  of  the 

^jrti"'*."^j(.e  from  Shoptaw,  allej?in{^  that  Shoptaw  had   acquired 

<5;nv't^y^^^;^l^jp  qi  x\\^  land  by  his   actual,  adverse   possession    of 

tiie  <>^Y"  .  jt,  it  as  his  own  to  a  well-defined  boundary  for  fifteen 

^'^'    .«  before  1864,  at  which    time    he    had  left    it,  and    that  there 

•^^H^boen   no  one    in    the  actual  possession    of   it  from    that  time 

^t'\  iHsi'  when  appellee's  vendees  took  possession  of  apart  of  it. 

Avr  en    t^ie  action  was  commenced  to  recover    the  land   appellee 

tifled  appellants  in  writinj;  tl)at  such  action  was  pending  and 

'^^ked  them   to  defend   it,  and  informed  them  that  he  would  look 

to   thejn   on    their  warranty  in    th9   event   there  was   a   recovery 

«rr>iinst  him.     Appellants  a-«sisted  in  the  defense. 

''in  1892  tlie  action  was  tried,  and  Shopt.iw's  vendee  recovered 
the  land,  and  appellee  was  evicted.  This  record  shows  that  the 
recovery  was  had  by  virtue  of  the  possessory  title  of  Shoptaw, 
with  which  the  plaintiffs  hjid  been  vested  by  the  deed  which  he 
had  made  them. 

Appellee  seeks  to  recover  the  amount  he  had  paid  appellants 
for  the  land,  with  interest  from  date  of  purchase,  his  costs  ex- 
pended in  defense  of  the  action  to  recover  the  land,  the  costs  re- 
covered ap:ainst  him,  and  an  attorney's  fee  of  $1(X). 

Appellants  filed  an  answer  in  which  they  denied  that  the  Shop- 
taw title  was  paramount  to  that  which  they  had  conveyed  appel- 
lee; that  the  amount  of  costs  claimed  was  too  much,  as  part  had 
iDeen  expended  in  defense  of  appellee's  title  to  another  tract  of 
land  which  was  involved  in  the  same  action,  and  that  the  attor- 
ney fee  claimed  was  excessive.  They  further  claimed  that  more 
than  fift'HMi  years  had  elapsed  from  the  date  of  the  sale  to  appel- 
lee until  the  suit  was  broujjht  to  recover  possession,  and  that  by 
Ills  cjirelessness  and  nepli^ence,  in  not  taking  and  holding  actual 
possession  of  the  land,  he  had  lost  it. 

It  is  contended  that  the  court  erred  in  not  allowing  appellants 
to  prove  thMt  the  land  they  had  sold  Dyer  was  embraced  in  the 
patent  to  one  Shanks,  and  the  same  land  they  purchased  in  18B1, 
nnd  got  a  deed  for  in  1807,  and  that  more  than  fifteen  years  had 
elapsed  from  the  time  they  sold  it  before  any  claim  was  set  up 
to  it  by  Rollings,  etc. ;  and  that  if  appellee  had  taken  it  into 
actual  possession  he  could  have  held  It,  and  that  he  thus  lost  the 
land  by  his  own  carelessness,  and  t!iat  no  one  was  ever  in  the 
possession  of  the  land  after  their  purchase  in  1861  except  the 
plaintiff  and  defendants. 

This  offer  of  evidence  raised  two  questions:  The  first  as  to  the 
paramount  title  of  Shoptaw,  which  he  held  when  appellants  con- 
veyed the  land  to  appellee;  the  second,  that  it  was  the  duty  of 
appellee  to  liave  taken  actual  possession  of  the  land  when  he 
purchased  it,  and  thus  to  haye  acquired  a  possessory  title  to  the 
land  before  the  suit  was  instituted  to  recover  it. 
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Ajs  to  the  first  proposition  the  court  did  right  in  excluding  the 
evidence,  as  the  question  to  which  the  proposed  evidence  related 
was  conclusively  settled  by  the  judgment  of  the  court  awarding 
the  land  to  Shoptaw's  vendees. 

The  very  question  involved  in  that  case  was  as  to  their  right  to 

recover  the  land.     The  effect  of  the  judgment  was  to  declare  that 
the  paiamount  title  was  in  Shoptaw's  vendees. 

When  the  suit  was  instituted  to  recover  the  land  appellee  gave 
appellants  notice  of  its  pendency,  and  notified  thvm  that  he 
would  look  to  them  on  their  warranty.  Appellants  are  concluded 
by  the  judgment. 

This  court,  in  Jones  v.  Jones,  87  Ky.,  82,  ]>eld,  in  suing  on  a 
warranty,  that  the  vendee  must  allege  tlje  eviction  was  by  a 
paramount  title  to  that  derived  from  the  vendor  unless  vendee 
had  given  notice  to  the  vendor  of  the  adverse  claim  and  pendency 
of  the  action.  When  this  is  done  it  dispenses  witli  further  aver- 
ment of  a  recovery  by  a  paramount  title. 

It  was  held  in  Elliott  v.  Sanfiey,  8S)  Kj^,  52,  all  that  was  neces- 
sary for  vendee  to  recover  on  the  warranty  i-?  to  show  eviction, 
and  that  vendor  was  a  party  to  the  action  or  had  notice  of  its 
pendency. 

The  court  said,  in  I^nderwood  v.  Allen,  8  Dana,  166, 
**as  the  defendant  had  notice  of  the  pendency  of  the  ejectment, 
tlie  judgment  concluded  him  as  to  the  title,  and,  therefore,  no 
other  proof  of  the  adverse  title  was  necessary  on  the  trial.'' 

When  the  vendor  is  notified  of  tlie  pendency  of  the  action  he  is 
bound  by  the  recovery.     (Cummins  v.  Kennedy,  .-J  Litt.,  124.) 

As  to  the  second  question  the  court  holds  that  it  was  not  neces- 
sary for  appellee  to  have  entered  upon  and  taken  the  actual  pos- 
session of  the  l.ind  in  order  to  give  liim  a  cause  of  action  against 
the  appellants  on  tlieir  warranty.  Appellants  convenanted  that 
they  had  a  good  and  sufficient  title  to  the  land,  and  that  they 
would  prote(^t  him  in  its  enjoyment.  He  was  not  required  to 
either  live  on  the  land  himself  or  to  hold  the  actual  possession 
by  tenants. 

It  was  not  required  of  appellee  to  acquire  after  his  purchase  a 
possessory  title  to  the  land  in  order  to  release  appellants  from 
liability  on  their  warranty. 

Bad  appellants  held  the  paramount  title  to  the  land  when 
they  made  the  deed  to  appellee  and  delivered  him  possession  of 
the  land,  tlien  should  some  one  have  entered  upon  the  land,  held 
the  actual  possession  of  the  land  in  such  a  way  as  would  give 
him  a  possessory  title  at  the  end  of  fifteen  years,  certainly  no 
action  could  be  maintained  on  the  warranty. 

This  is  no  such  case.  Appelh  e  not  having  obtained  the  title 
to  the  land  by  his  deed  from  appellants,  he  never  was  in  the 
constructive  possession  of  it.  From  this  view  of  the  case  it  re- 
mained only  for  the  court  to  instruct  the  jury  as  to  the  criterion 
of  recovery.     This  the  court  properly  did  in  instruction  No.  1. 

In  that  instruction  the  court  told  the  jury  to  find  for  the  appel- 
lee the  purchase  money  paid  for  the  land,  with  interest  thereon 
from  the  date  of  the  deed  (the  money  being  then  paid),  and  also 
the  legal  costs  recovered  against  appellee  in  the  action  to  recover 
the  land,  and  such  costs  as  he  hadpaid  in  defense  of  that  action, 
and  a  reasonable  attorney  fee  to  his  attorney  therein.  (Mercan- 
tile Trust  Co.  V.  South  Park  Residence  Co.,  15  Ky.  Law  Rep.,  73.) 

In  the  second  instruction  given  the  court  properly  guarded 
the  jury  against  finding  for  appellee  any  of  the  legal  costs  in- 
curred in  defending  that  branch  of  the  action  which  sought  to 
lecover  land  not  embraced  in  the  deed  of  appellants  to  him. 
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situated  in  Hardin  county,  in  this  State,  for  which  appellee  paid 

appellants  $283.60. 

On  December  6,  1880,  Wm.  J.  Shoptaw  executed   and  delivered 

a  deed  to  Margaret  <'.  Bollins  and  others  for  the  same  boundary 

of  land.     It  was  woodland.     Some  time  in  1884  the  appellee  sold 

a  portion  of  the  land  to  some  parties,  who  took  possession  of  the 

part  which  they  purchased.     Before  this  date,  neither  by  himself 
■nor  tenants,  had   the  appellee   the  actual  possession  of  the  land. 

His  vendees  failing  to  pay  the  purchase  money,  the  appellee 
instituted  an  action  to  recover  it. 

On  May  31,  1887,  Wm.  J.  Shoptaw's  vendees,  Margaret  C.  R(»l- 
lins  and  others,  interpleaded  in  that  action,  were  made  parties 
thereto,  and  sought  to  recover  possession  of  the  tract  of  land, 
claiming  that  they  were  the  owners  of  the  land  by  virtue  of  the 
^^nveyance  from  Shoptaw,  alleging  that  Shoptaw  had  acquired 
the  ownership  of  the  land  by  his  actual,  adverse  possession  of 
it,  claiming  It  as  his  own  to  a  well-defined  boundary  for  fifteen 
years  before  1864,  at  which  time  he  had  left  it,  and  that  there 
4iad  been  no  one  in  the  actual  possession  of  it  from  that  time 
until  18S4,  when  appellee's  vendees  took  possession  of  apart  of  it. 
AVhen  the  action  was  commenced  to  recover  the  land  appellee 
notified  appellants  in  writing  that  such  action  was  pending  and 
asked  them  to  defend  it,  and  informed  them  tl)at  he  would  look 
40  them  on  their  warranty  in  tli9  event  there  was  a  recovery 
ag-tinst  him.     Appellants  a-^sisted  in  the  defense. 

In  1892  the  action  was  tried,  and  Shopt.iw's  vendee  recovered 
the  land,  and  appellee  was  evicted.  This  record  shows  that  the 
recovery  was  had  by  virtue  of  the  possessory  title  of  Shoptaw, 
WMth  which  tiie  plaintiffs  had  been  vested  by  the  deed  which  he 
had  made  them. 

Appellee  seeks  to  recover  the  amount  he  had  paid  appellants 
for  the  land,  with  interest  from  date  of  purchase,  his  costs  ex- 
pended in  defense  of  the  action  to  recover  the  land,  the  costs  re- 
covered against  him,  and  an  attorney's  fee  of  $100. 

Appellants  tiled  an  answer  in  which  they  denied  that  the  Shop- 
taw title  was  paramount  to  that  which  they  had  conveyed  appel- 
lee; that  the  amount  of  costs  claimed  was  too  much,  as  part  had 
Ijeen  expended  in  defense  of  appellee's  title  to  another  tract  of 
land  which  was  involved  in  the  same  action,  and  that  the  attor- 
ney fee  claimed  was  excessive.  They  further  claimed  that  more 
than  flftntMi  years  had  elapsed  from  the  date  of  the  sale  to  appel- 
lee until  the  suit  was  brought  to  recover  pnssession,  and  that  by 
his  carel(»sHness  and  negligent^e,  in  not  taking  and  holding  actual 
possession  of  the  land,  lie  had  lost  it. 

It  is  contended  that  the  court  erred  in  not  allowing  appellants 
to  "prove  that  the  land  they  had  sold  Dyer  was  embraced  in  the 
patent  to  one  Shanks,  and  the  same  land  they  purchased  in  1861, 
and  got  a  deed  for  in  1867,  and  that  more  than  fifteen  years  had 
tjlapsed  from  the  time  they  sold  it  before  any  claim  was  set  up 
to  it  by  Rollings,  etc.;  and  that  if  appellee  had  taken  it  into 
actual  possession  he  could  liave  held  It,  and  that  he  thus  lost  the 
land  by  his  own  carelessness,  and  tliat  no  one  was  ever  in  the 
possession  of  the  land  after  their  purchase  in  1861  except  the 
plaintiff  and  defendants. 

This  offer  of  evidence  raised  two  questions:  The  first  as  to  the 
paramount  title  of  Shoptaw,  which  he  held  when  appellants  con- 
veyed the  land  to  appellee;  the  second,  that  it  was  the  duty  of 
appellee  to  have  taken  actual  possession  of  the  land  when  he 
purchased  it.  and  thus  to  haye  acquired  a  possessory  title  to  the 
land  before  the  suit  was  instituted  to  recover  it. 
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As  to  the  first  proposition  tlie  court  did  right  in  excluding  the 
evidence,  as  the  question  to  which  the  proposed  evidence  related 
was  conclusively  settled  by  the  judgment  of  the  court  awarding 
the  land  to  Shoptaw's  vendees. 

The  very  question  involved  in  that  case  was  as  to  their  right  to 

recover  the  land.  The  effect  of  the  judgment  was  to  declare  that 
the  paiamount  title  was  in  Shoptaw's  vendees. 

When  the  suit  was  instituted  to  recover  the  land  appellee  gave 
appellants  notice  of  its  pendency,  and  notified  them  that  he 
would  look  to  them  on  tlieir  warranty.  Appellants  are  concluded 
by  the  judgment. 

This  court,  in  Jones  v.  Jones,  87  Ky.,  82,  held,  in  suing  on  a 
warranty,  that    the  vendee    must   allege    the    eviction    was    by  a 

Earamount  title  to  that  derived  from  the  vendor  unless  vendee 
ad  given  notice  to  the  vendor  of  the  adverse  claim  and  pendency 
of  the  action.  When  this  is  done  it  dispenses  with  further  aver- 
ment of  a  recovery  by  a  paramount  title. 

It  was  held  in  Elliott  v.  Saufley,  89  Ky.,  52,  all  that  was  neces- 
sary for  vendee  to  recover  on  the  warranty  i-^  to  show  eviction, 
and  that  vendor  was  a  partj'  to  the  action  or  had  notice  of  its 
pendency. 

The  court  said,  in  ITntJerwood  v.  Allen,  .3  Dana,  166, 
*'as  the  defendant  had  notice  of  the  pendency  of  the  ejectment, 
the  judgment  concluded  him  as  to  the  title,  and,  therefore,  no 
other  proof  of  the  adverse  title  was  necessary  on  the  trial.'' 

When  the  vendor  is  notified  of  the  pendency  of  the  action  he  is 
bound  by  the  recovery.     (Cummins  v.  Kennedy,  '3  Litt.,  124.) 

As  to  the  second  question  the  court  holds  that  It  was  not  neces- 
sary for  appellee  to  have  entered  upon  and  taken  the  actual  pos- 
session of  the  l.ind  in  order  to  give  him  a  cause  of  action  against 
the  appellants  on  their  warranty.  Appellants  convenanted  that 
they  had  a  good  and  sufficient  title  to  the  land,  and  that  they 
would  protet^t  him  in  its  enjoyment.  He  was  not  required  to 
either  live  on  the  land  himself  or  to  hold  the  actual  possession 
by  tenants. 

It  was  not  required  of  apy)ellee  to  acquire  after  his  purchase  a 
possessory  title  to  the  land  in  order  to  release  appellants  from 
liability  on  their  warranty. 

Had  appellants  held  the  paramount  title  to  the  land  when 
they  made  the  deed  to  appellee  and  deliveretl  him  possession  of 
the  land,  tlien  should  some  one  have  entered  upon  the  land,  held 
the  actual  possession  of  the  land  in  such  a  way  as  would  give 
him  a  possessory  title  at  the  end  of  fifteen  years,  certainly  no 
action  could  be  maintained  on  the  warranty. 

This  is  no  such  case.  Appelh  e  not  having  obtained  the  title 
to  the  land  bj'  his  deed  from  appellants,  he  never  was  in  the 
constructive  possession  of  it.  From  this  view  of  the  case  it  re- 
mained only  for  the  court  to  instruct  the  jury  as  to  the  criterion 
of  recovery.     This  the  court  prtiperly  did  in  instruction  No.  1. 

In  that  instruction  the  court  told  the  jury  to  find  for  the  appel- 
lee the  purchase  money  paid  for  the  land,  with  interest  thereon 
from  the  date  of  the  deed  (the  money  being  then  paid),  and  also 
the  legal  costs  recovered  against  appellee  in  the  action  to  recover 
the  land,  and  such  costs  as  he  had  paid  in  defense  of  that  action, 
and  a  reasonable  attorney  fee  to  his  attorney  therein.  (Mercan- 
tile Trust  Co.  V.  South  Park  Residence  Co.,  16  Ky.  Law  Rep.,  73.) 

In  the  second  instruction  given  the  court  properly  guarded 
the  jury  against  finding  for  appellee  any  of  the  legal  costs  in- 
curred in  defending  that  branch  of  the  action  which  sought  to 
lecover  land  not  embraced  in  the  deed  of  appellants  to  him. 
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situated  in  Hardin  county,  in  this  State,  for  whicli  appellee  paid 

appellants  $283.50. 

On  December  6,  1880,  Win.  J.  Slioptaw  executed  and  delivered 

A  deed  to  Margaret  <j.  Bollins  and  others  for  the  same  boundary 

of  land.     It  was  woodland.     Some  time   in  1884  the  appellee  sold 

a  portion  of  thf  land  to  some  parties,  who  took  possession  of  the 

part  which  they  purchased.     Before  this  date,  neitlier  by  himself 
flor  tenants,  had   the  appellee   the  actual  possession  of  the  land. 

His  vendees  failing  to  pay  the  purchase  money,  the  appellee 
instituted  an  action  to  recover  it. 

On  May  31,  18H7,  Wm.  J.  Shoptaw's  vendees,  Margaret  C.  Rol- 
lins and  others,  interpleaded  in  that  action,  were  made  parties 
thereto,  and  sought  to  recover  possession  of  the  tract  of  land, 
claiming  that  they  were  the  owners  of  the  land  by  virtue  of  the 
^Dnveyance  from  Shoptaw,  alleging  that  Shoptaw  had  acquired 
the  ownership  of  the  land  by  his  actual,  adverse  possession  of 
it,  claiming  it  as  his  own  to  a  well-defined  boundary  for  flfteen 
years  before  1864,  at  which  time  he  had  left  it,  and  that  there 
4iad  been  no  one  in  the  actual  possession  of  it  from  that  time 
until  1884,  when  appellee's  vendees  took  possession  of  apart  of  it. 
Wljen  the  action  was  commenced  to  recover  the  land  appellee 
notified  appellants  in  writing  timt  such  action  was  pending  and 
asked  them  to  defend  it,  and  informed  tl)em  that  he  would  look 
to  them  on  their  warranty  in  tlie  event  there  was  a  recovery 
ag^iinst  hini.     Appellants  a-;«istod  in  the  defense. 

In  1892  tfie  action  was  tried,  and  Shoptsiw's  vendee  recovered 
the  land,  and  appellee  was  evicted.  This  record  sliows  that  the 
recovery  was  had  by  virtue  of  the  possessory  title  of  Shoptaw, 
with  which  the  plaintiffs  hjid  been  vested  by  the  deed  which  he 
had  made  them. 

Appellee  seeks  to  recover  the  amount  he  had  paid  appellants 
for  the  land,  with  interest  from  date  of  purchase,  his  costs  ex- 
pended in  defense  of  the  action  to  recover  the  lanci,  the  costs  re- 
covered against  him,  and  an  attorney's  fee  of  $100. 

Appellants  filed  an  answer  in  which  tliey  denied  that  the  {Shop- 
taw title  was  paramount  to  that  which  they  had  conveyed  appel- 
lee; that  the  amount  of  costs  claimed  was  too  much,  as  part  had 
been  expended  in  defense  of  appellee's  title  to  another  tract  of 
land  which  was  involved  in  the  same  action,  and  that  the  attor- 
ney fee  claimed  was  excessive.  They  further  claimed  that  more 
than  flft*»en  years  had  elapsed  from  the  date  of  the  sale  to  apjieU 
lee  until  the' suit  was  brought  to  recover  possession,  and  that  by 
Ins  carelessness  and  negligence,  in  not  taking  and  holding  actual 
possession  of  the  land,  he  had  lost  it. 

Jt  is  contended  that  the  court  erred  in  not  allowing  ap[)ellants 
to  prove  that  the  land  they  had  sold  Dyer  was  embraced  in  the 
patent  to  one  Shanks,  and  the  same  land  they  purchased  in  1861. 
and  got  a  deed  for  in  1867,  and  that  more  than  fifteen  years  had 
-elapsed  from  the  time  they  sold  it  before  any  claim  was  set  up 
to  it  by  Rollings,  etc. ;  and  that  if  appellee  had  taken  it  into 
actual  possession  he  could  have  held  It,  and  that  he  thus  lost  the 
land  by  his  own  carelessness,  and  that  no  one  was  ever  in  the 
possession  of  the  land  after  their  purchase  in  1861  except  the 
plaintiff  and  defendants. 

This  offer  of  evidence  raised  two  questions:  The  first  as  to  the 
paramount  title  of  Shoptaw,  which  he  held  when  appellants  con- 
veyed the  land  to  appellee;  the  second,  that  it  was  the  duty  of 
appellee  to  have  taken  actual  possession  of  the  land  when  he 
purchased  it,  and  thus  to  haye  acquired  a  possessory  title  to  the 
land  before  the  suit  was  instituted  to  recover  it. 
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As  to  the  first  proposition  the  court  did  right  in  excluding  the 
evidence,  as  the  question  to  which  the  proposed  evidence  related 
was  conclusively  settled  by  the  Judgment  of  the  court  awarding 
the  land  to  Shoptaw's  vendees. 

The  very  question  involved  in  that  case  was  as  to  their  right  to 

recover  the  land.  The  effect  of  the  judgment  was  to  declare  that 
the  paiamount  title  was  in  Shoptaw's  vendees. 

When  the  suit  was  instituted  to  recover  the  land  appellee  gave 
appellants  notice  of  its  pendency,  and  notified  them  that  he 
would  lool?  to  them  on  their  warranty.  Appellants  are  concluded 
by  the  judgment. 

This  court,  in  Jones  v.  Jones,  87  Ky.,  82,  held,  in  suing  on  a 
warranty,  that    the  vendee   must   allege    the    eviction    was    by  a 

Earamoiint  title  to  that  derived  from  the  vendor  unless  vendee 
ad  given  notice  to  tlie  vendor  of  the  adverse  claim  and  pendency 
of  the  action.  When  tills  is  done  it  dispenses  with  further  aver- 
ment of  a  recovery  by  a  paramount  title. 

It  was  held  in  Elliott  v.  Saufley,  89  Ky.,  52,  all  that  was  neces- 
sary for  vendee  to  recover  on  tiie  warranty  i-*  to  show  eviction, 
and  that  vendor  was  a  party  to  the  action  or  had  notice  of  its 
pendency. 

The  court  said,  in  I^nderwood  v.  Allen,  H  Dana,  166, 
•*as  the  defendant  had  notice  of  the  pendency  of  thn  ejectment, 
the  judgment  concluded  him  as  to  the  title,  and,  therefore,  no 
other  proof  of  the  adverse  title  was  necessary  on  the  trial. ^' 

When  the  vendor  is  notified  of  the  pendency  of  the  action  he  is 
bound  by  the  recovery.     (Cummins  v.  Kennedy,  H  Litt.,  124.) 

As  to  the  second  question  the  court  holds  that  it  was  not  neces- 
sary for  appellee  to  have  entered  upon  and  taken  the  actual  pos- 
session of  the  l.ind  in  order  to  give  him  a  cause  of  action  against 
the  appellants  on  their  warranty.  Appellants  convenanted  that 
they  had  a  good  and  sufficient  title  to  the  land,  and  that  they 
would  protect  him  in  its  enjoyment.  He  was  not  required  to 
either  live  on  the  land  himself  or  to  hold  the  actual  possession 
bv  tenantj^. 

Ir.  was  not  required  of  appellee  to  acquire  after  his  purchase  a 
possessory  title  to  the  land  in  order  to  release  appellants  from 
liability  on  their  warranty. 

Had  appellants  held  the  paramount  title  to  the  land  when 
they  made  the  derd  to  appellee  and  delivered  liim  possession  of 
the  land,  tlien  should  some  one  have  entered  upon  the  land,  held 
the  actual  possession  of  the  land  in  such  a  way  as  would  give 
him  a  possessory  title  at  the  end  of  fifteen  years,  certainly  no 
action  could  be  maintained  on  the  warranty. 

This  is  no  such  case.  Appelh  e  not  having  obtained  the  title 
to  the  land  by  his  deed  from  appellants,  he  never  was  in  the 
constructive  possession  of  it.  From  this  view  of  the  case  it  re- 
mained only  for  the  court  to  instruct  the  jury  as  to  the  criterion 
of  recovery.     This  the  court  properly  did  in  instruction  No.  1. 

In  that  instruction  the  court  told  the  jury  to  find  for  the  appel- 
lee the  purchase  money  paid  for  the  land,*  with  interest  thereon 
from  the  date  of  the  deed  (the  money  being  then  paid),  and  also 
the  legal  costs  recovered  against  appellee  in  the  action  to  recover 
the  land,  and  such  costs  as  he  had  paid  in  defense  of  that  action, 
and  a  reasonable  attorney  fee  to  his  attorney  therein.  (Mercan- 
tile Trust  Co.  V.  South  Park  Residence  Co.,  15  Ky.  Law  Rep.,  73.) 

In  the  second  instruction  given  the  court  properly  guarded 
the  jury  against  finding  for  appellee  anj'  of  the  legal  costs  in- 
curred in  defending  that  branch  of  the  action  which  sought  to 
lecover  land  not  embraced  in  the  deed  of  appellants  to  him. 
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^situated  in  Hardin  county,  in  this  State,  for  wbicli  appellee  paid 

appellants  $283.50. 

On  December  6,  1880,  Win.  J.  Slioptaw  executed   and  delivered 

A  deed  to  Margaret  i).  Bollins  and  others  for  the  same  boundary 

of  land.     It  was  woodland.     Some  time  in  1884  the  appellee  sold 

a  portion  of  tl)e  land  to  some  parties,  who  took  possession  of  the 

part  which  they  purchased.     Before  this  date,  neither  by  himself 
iior  tenants,  had   the  appellee   tlie  actual  possession  of  the  land. 

His  vendees  failing  to  pay  the  purchase  money,  the  appellee 
instituted  an  action  to  recover  it. 

On  May  31,  1887,  Wm.  J.  Shoptaw's  vendees,  Margaret  C.  R(»l- 
lins  and  others,  interpleaded  in  that  action,  were  made  parties 
thereto,  and  sought  to  recover  possession  of  the  tract  of  land, 
claiming  that  they  were  the  owners  of  the  land  by  virtue  of  the 
t5)nveyance  from  Shoptaw,  alleging  that  Shoptaw  had  acquired 
the  ownership  of  the  land  by  his  actual,  adverse  possePsiou  of 
it,  claiming  it  as  his  own  to  a  well-defined  boundary  for  fifteen 
years  before  1864,  at  which  time  he  had  left  it,  and  that  there 
4iad  been  no  one  in  the  actual  possession  of  it  from  that  time 
until  18H4,  when  appellee's  vendees  took  possession  of  apart  of  it. 
When  the  action  was  commenced  to  recover  the  land  appellee 
notified  appellants  in  writing  that  such  action  was  pending  and 
asked  them  to  defend  it,  and  informed  them  that  he  would  look 
■to  them  on  their  warranty  in  th9  event  there  was  a  recovery 
against  him.     Appellants  assisted  in  the  defense. 

In  189*2  the  action  was  tried,  and  Shoptaw's  vendee  recovered 
the  land,  and  appellee  was  evicted.  Tliis  record  shows  that  the 
recovery  was  had  by  virtue  of  the  possessf)ry  title  of  Shoptaw, 
with  which  the  plaintitfs  hfid  been  vested  by  the  deed  which  he 
had  made  them. 

Appellee  seeks  to  recover  the  amount  he  had  paid  appellants 
for  the  land,  with  interest  from  date  of  purchase,  his  costs  ex- 
pended in  defense  of  the  action  to  recover  the  land,  the  costs  re- 
covered against  him,  and  an  attorney's  fee  of  .$l(X). 

Appellants  filed  an  answer  in  which  they  denied  that  the  Shop- 
taw title  was  paramount  to  that  which  they  had  conveyed  appel- 
lee; that  the  amount  of  costs  claimed  was  too  much,  as  part  had 
been  expended  in  defense  of  appellee's  title  to  another  tract  of 
land  which  was  involved  in  the  same  action,  and  that  the  attor- 
4iey  fee  claimed  was  excessive.  They  further  claimed  that  more 
than  fifteen  years  had  elapsed  from  the  date  of  the  sale  to  apppl- 
lee  until  the  suit  was  brought  to  recover  pnssession,  and  that  by 
his  carelessness  and  negligence,  in  not  taking  and  holding  actual 
possession  of  the  land,  lie  liad  lost  it. 

It  is  contended  that  the  court  erred  in  not  allowing  appellants 
to  prove  that  the  land  they  had  sold  Dyer  was  embraced  in  the 
patent  to  one  Shanks,  and  the  same  land  they  purchased  in  18HK 
and  got  a  deed  for  in  1867,  and  that  more  than  fifteen  years  had 
<?lapsed  from  the  time  they  sold  it  before  any  claim  was  set  up 
to  it  by  Rollings,  etc.;  and  that  if  appellee' had  taken  it  into 
actual  possession  he  could  htwe  held  It,  and  that  he  thus  lost  the 
land  by  his  own  carelessness,  and  tliat  no  one  was  ever  in  the 
possession  of  the  land  after  their  purchase  in  1861  except  the 
plaintilT  and  defendants. 

This  offer  of  evidence  raised  two  questions:  The  first  as  to  the 
paramount  title  of  Shoptaw,  which  he  held  when  appellants  con- 
veyed the  land  to  appellee;  the  second,  that  it  was  the  duty  of 
»p*pellee  to  have  taken  actual  possession  of  the  land  when  he 
purchased  it.  and  thus  to  haye  acquired  a  possessory  title  to  the 
land  before  the  suit  was  instituted  to  recover  it. 
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As  to  the  first  proposition  the  court  did  right  in  excluding  the 
evidence,  as  the  question  to  which  the  proposed  evidence  related 
was  conclusively  settled  by  the  judgment  of  the  court  awarding 
the  land  to  Shoptaw's  vendees. 

The  very  question  involved  in  that  case  was  as  to  their  right  to 

recover  the  land.  The  effect  of  the  judgment  was  to  declare  that 
the  paiamount  title  was  in  Shoptaw's  vendees. 

When  the  suit  was  instituted  to  recover  the  land  appellee  gave 
appellants  notice  of  its  pendency,  and  notified  them  that  he 
would  look  to  them  on  tlieir  warranty.  Appellants  are  concluded 
by  the  judgment. 

This  court,  in  Jones  v.  Jones,  87  Ky.,  82,  lield,  in  suing  on  a 
warranty,  that    the  vendee   must   allege    tlie   eviction    was    by  a 

Earamount  title  to  that  derived  from  the  vendor  unless  vendee 
ad  given  notice  to  the  vendor  of  the  adverse  claim  and  pendency 
of  the  action.  When  this  is  done  it  dispenses  with  further  aver- 
ment of  a  recovery  by  a  paramount  title. 

It  was  held  in  Elliott  v.  Saufley,  89  Ky.,  52,  all  that  was  neces- 
sary for  vendee  to  recover  on  the  warranty  i-^  to  show  eviction, 
and  that  vendor  was  a  party  to  the  action  or  had  notice  of  its 
pendency. 

The  court  said,  in  l^nderwood  v.  Allen,  8  Dana,  166, 
*'as  the  defendant  liad  notice  of  the  pendency  of  thp  ejectment, 
the  judgment  concluded  him  as  to  the  title,  and,  therefore,  no 
other  proof  of  the  adverse  title  was  necessary  on  the  trial." 

When  the  vendor  is  notified  of  the  pendency  of  the  action  he  is 
bound  by  the  recovery.     (Cummins  v.  Kennedy,  8  Litt.,  124.) 

As  to  the  second  question  th(^  court  holds  that  it  was  not  neces- 
sary for  appellee  to  have  entered  upon  and  taken  the  actual  pos- 
session of  the  lind  in  order  to  give  him  a  cause  of  action  against 
the  appellants  on  their  warranty.  Appellants  convenanted  that 
they  had  a  good  and  sufficient  title  to  the  land,  and  that  they 
would  proteet  him  in  its  enjoyment.  He  was  not  recjuired  to 
either  live  on  the  land  himself  or  to  hold  the  actual  possession 
by  tenants. 

It  was  not  required  of  appellee  to  acquire  after  his  purchase  a 
possessory  title  to  the  land  in  order  to  release  appellants  from 
liability  on  their  warrant^'. 

Had  appellants  held  the  paramount  title  to  the  land  when 
they  made  the  dec d  to  appellee  and  delivered  liim  possession  of 
the  land,  tlien  should  some  one  have  entered  upon  the  land,  held 
the  actual  possession  of  the  land  in  such  a  way  as  would  give 
him  a  possessory  title  at  the  end  of  fifteen  years,  certainly  no 
action  could  be  maintained  on  the  warranty. 

This  is  no  such  case.  AppelUe  not  having  obtained  the  title 
to  the  land  by  his  deed  from  appellants,  ho  never  was  in  the 
constructive  possession  of  it.  From  this  view  of  the  case  it  re- 
mained only  for  the  court  to  instruct  the  jury  as  to  tlie  criterion 
of  recovery.     This  the  court  properly  did  in  instruction  No.  1. 

In  that  instruction  the  court  told  the  jury  to  find  for  the  appel- 
lee the  purchase  money  paid  for  the  land,  with  interest  thereon 
from  the  date  of  the  deed  (the  money  being  then  paid),  and  also 
the  legal  costs  recovered  against  appellee  in  the  action  to  recover 
the  land,  and  such  costs  as  he  hadpaid  in  defense  of  that  action, 
and  a  reasonable  attorney  fee  to  his  attorney  therein.  (Mercan- 
tile Trust  Co.  V.  South  Park  Residence  Co.,  15  Ky.  Law  Rep.,  73.) 

In  the  second  instruction  given  the  court  properly  guarded 
the  jury  against  finding  for  appellee  any  of  the  legal  costs  in- 
curred in  defending  that  branch  of  the  action  which  sought  to 
lecover  land  not  embraced  in  the  deed  of  appellants  to  him. 
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situated  in  Hardin  county,  in  this  State,  for  whicli  appellee  paid 

vappellant8  $283.50. 

On  December  6,  1880,  Win.  J.  Slioptaw  executed  and  delivered 

a  deed  to  Margaret  i).  Bollins  and  others  for  the  same  boundary 

of  land.     It  was  woodland.     Some  time   in  1884  the  appellee  sold 

a  portion  of  thy  land  to  some  parties,  who  took  possession  of  the 

part  which  they  purchased.     Before  this  date,  neither  by  himself 
flor  tenants,  had   tlie  appellee   the  actual  possession  of  the  land. 

His  vendees  failing  to  pay  the  purchase  money,  the  appellee 
instituted  an  action  to  recover  it. 

On  May  31,  1887,  Wm.  J.  Shoptaw's  vendees,  Margaret  C.  Rol- 
lins and 'others,  interpleaded  in  that  action,  were  made  parties 
thereto,  and  sought  to  recover  possession  of  the  tract  of  land, 
claiming  that  they  were  the  owners  of  the  land  by  virtue  of  the 
« )nveyance  from  Shoptaw,  alleging  that  Shoptaw' had  acquired 
the  ownership  of  the  land  by  his  actual,  adverse  possession  of 
it,  claiming  it  as  his  own  to  a  well-defined  boundary  for  fifteen 
years  before  1864,  at  which  time  he  had  left  it,  and  that  there 
4iad  been  no  one  in  the  actual  possession  of  it  from  that  time 
until  18S4,  when  appellee's  vendees  took  possession  of  apart  of  it. 
AVhen  the  action  was  commenced  to  recover  the  land  appellee 
notified  appellants  in  writing  that  such  action  was  pending  and 
asked  them  to  defend  it,  and  informed  them  that  he  would  look 
to  them  on  their  warranty  in  tln^  event  there  was  a  recovery 
agtinst  him.     Appellants  assisted  in  the  defense. 

In  1892  the  action  was  tried,  and  Shoptaw's  vendee  recovered 
the  land,  and  appellee  was  evicted.  This  record  shows  that  the 
recovery  was  had  by  virtue  of  tlie  possessory  title  of  Shoptaw, 
with  which  the  plaintiffs  had  been  vested  Ijy  the  deed  which  he 
had  made  them. 

Appellee  seeks  to  recover  the  amount  he  had  paid  appellants 
for  the  land,  with  interest  from  date  of  purchase,  his  costs  ex- 
pended in  defense  of  the  action  to  recover  the  land,  the  costs  re- 
covered against  him,  and  an  attorney's  fee  of  $1(K). 

Appellants  flleci  an  answer  in  which  they  denied  that  the  Shop- 
taw title  was  paramount  to  that  which  they  had  conveyed  appel- 
lee; that  the  amount  of  costs  claimed  was  too  much,  as  part  had 
t)een  expended  in  defense  of  appellee's  title  to  another  tract  of 
land  which  was  involved  in  the  same  action,  and  that  the  attor- 
ney fee  claimed  was  excessive.  They  further  claimed  that  more 
than  fifteen  years  had  elapsed  from  the  date  of  the  sale  to  apppl- 
lr»e  until  the  suit  was  brought  to  re<u)ver  pnssession,  and  that  by 
his  carelessness  and  negligence,  in  not  taking  and  holding  actual 
possession  of  the  land,  he  had  lost  it. 

It  is  contended  that  the  court  erred  in  not  allowing  appellants 
to  prove  that  the  land  they  had  sold  Dyer  was  embraced  in  the 
patent  to  one  Shanks,  and  the  same  land  they  purchased  in  18*51, 
and  got  a  deed  for  in  18fi7,  and  that  more  than  fifteen  years  had 
t?lapsed  from  the  time  they  sold  it  before  any  claim  was  set  up 
to  it  by  Rollings,  etc.;  and  that  if  appellee  had  taken  it  into 
actual  possession  he  could  have  held  it,  and  that  he  thus  lost  the 
land  by  his  own  carelessness,  and  tliat  no  one  was  ever  in  the 
possession  of  the  land  after  their  purchase  in  18(51  except  the 
plaintiff  and  defendants. 

This  offer  of  evidence  raised  two  questions:  The  first  as  to  the 
paramount  title  of  Shoptaw,  which  he  held  when  appellants  con- 
veyed tlie  land  to  appellee;  the  second,  that  it  was  the  duty  of 
»p'pellee  to  have  taken  actual  possession  of  the  land  when  he 
purchased  it.  and  thus  to  haye  acquired  a  possessory  title  to  the 
land  before  the  suit  was  instituted  to  recover  it. 
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As  to  the  first  proposition  ttie  court  did  right  in  excluding  the 
evidence,  as  the  question  to  which  the  proposed  evidence  related 
was  conclusively  settled  by  the  judgment  of  the  court  awarding 
the  land  to  Shoptaw's  vendees. 

The  very  question  involved  in  that  case  wiis  as  to  their  right  to 

recover  the  land.     The  effect  of  the  judgment  was  to  declare  that 
the  paiamount  title  was  in  Shoptaw's  vendees. 

When  the  suit  was  instituted  to  recover  the  land  appellee  gave 
appellants  notice  of  its  pendency,  and  notified  them  that  he 
would  lool?  to  them  on  their  warranty.  Appellants  are  concluded 
by  the  judgment. 

'This  court,  in  Jones  v.  Jones,  87  Ky.,  82,  held,  in  suing  on  a 
warranty,  that  the  vendee  must  allege  the  eviction  was  by  a 
paramount  title  to  that  derived  from  the  vendor  unless  vendee 
had  given  notice  to  the  vendor  of  the  adverse  claim  and  pendency 
of  the  action.  When  this  is  done  it  dispenses  with  further  aver- 
ment of  a  recovery  by  a  paramount  title. 

It  was  held  in  Elliott  v.  Saufley,  8J)  Ky.,  52,  all  that  was  neces- 
sary for  vendee  to  recover  un  the  warranty  i-*  to  show  eviction, 
and  that  vendor  was  a  party  to  the  action  or  had  notice  of  its 
pendency. 

The  court  said,  in  Underwood  v.  Allen,  8  Dana,  166, 
"as  the  defendant  had  notice  of  the  pendency  of  thp  ejectment, 
the  judgment  concluded  him  as  to  the  title,  and,  therefore,  no 
other  proof  of  the  adverse  title  was  necessary  on  the  trial.'' 

When  the  vendor  is  notified  of  the  pendency  of  the  action  he  is 
bound  by  the  recovery.     (Cummins  v.  Kennedy,  H  Litt.,  124.) 

As  to  the  second  question  the  court  holds  that  it  was  not  neces- 
sary for  appellee  to  have  entered  upon  and  taken  the  actual  pos- 
session of  the  Kind  in  order  to  give  him  a  cause  of  action  against 
the  appellants  on  their  warranty.  Appellants  convenanted  that 
they  had  a  good  and  sufficient  title  to  the  land,  and  that  they 
would  protect  him  in  its  enjoyment.  He  was  not  required  to 
either  live  on  the  land  himself  or  to  hold  the  actual  possession 
by  tenants. 

It  was  not  required  of  ap])eliee  to  acquire  after  his  purchase  a 
possessory  title  to  tlie  land  in  order  to  release  appellants  from 
liability  on  their  warranty. 

Had  appellants  held  the  paramount  title  to  the  land  when 
thfiy  made  the  deed  to  appellee  and  delivered  him  possession  of 
the  land,  then  should  some  one  have  entered  upon  the  land,  held 
the  actual  possession  of  the  land  in  such  a  way  as  would  give 
him  a  possessory  title  at  the  end  of  fifteen  years,  certainly  no 
action  could  be  maintained  on  the  warranty. 

This  is  no  such  case.  Appelhe  not  having  obtained  the  title 
to  the  land  bj^  his  deed  from  appellants,  lie  never  was  in  the 
constructive  possession  of  it.  From  this  view  of  the  case  it  re- 
mained only  for  the  court  to  instruct  the  jury  as  to  the  criterion 
of  recovery.     This  the  court  properly  did  in  instruction  No.  1. 

In  that  instruction  the  court  told  the  jury  to  find  for  the  appel- 
lee the  purchase  money  paid  for  the  land,  with  interest  thereon 
from  the  date  of  the  deed  (the  money  being  then  paid),  and  also 
the  legal  costs  recovered  against  appellee  in  the  action  to  recover 
the  land,  and  such  costs  as  he  had  paid  in  defense  of  that  action, 
and  a  reasonable  attorney  fee  to  his  attorney  therein.  (Mercan- 
tile Trust  Co.  V.  South  Park  Residence  Co.,  16  Ky.  Law  Rep.,  73.) 

In  the  second  instruction  given  the  court  properly  guarded 
the  jury  against  finding  for  appellee  anj'  of  the  legal  costs  in- 
curred in  defending  that  branch  of  the  action  which  sought  to 
recover  land  not  embraced  in  the  deed  of  appellants  to  him. 
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It  is  insisted  tliat  the  court  should  not  have  allowod  the  jury 
to  give  interest  on  the  amount  paid  for  the  land.  The  appellee 
never  used  or  occupied  the  land.  It  yielded  him  nothing  in  rents. 
It  was  woodland.  The  fact  that  appellee's  vendees  used  a  large 
quantity  of  timber  from  the  land,  for  which  appellee  got  no  ben- 
eflt,  does  not  release  appellants  from    their  liability  for  interest. 

The  case  of  Thompson  v.  Jones,  11  B.  M.,  365,  is  not  applicable 
to  the  facts  of  this  case.  In  view  of  the  principles  announced  in 
this  case  the  court  below  did  not  err  in  refusing  instructions 
offered  by  counsel  for  ax^p^l^i^i^^^i  ^i^^^  i^i  overruling  motion  for 
new  trial. 

Judgment  affirmed. 


SAPP  V.  STl'ROEON. 

(Filed  January  22,  1895— Not  to  be  reported.) 

Deeds— Mistake — Evklenoe— The  evidence  is  sufficient  to  authoriasa  the  find* 
liiK  of  the  cbaDcellor  that  appelUe  aitrefd  to  sell  and  convey,  in  conjunotloD 
with  his  tract  of  land,  a  right  of  way  over  only  Settle's  land  and  not  over 
Thompson's  land  also,  and  the  judgment  oorreotlng  the  ambiKUous  clAuee 
in  the  deed  of  conveyance  so  as  to  have  this  effect  was  proper. 

W.  E.  &  S.  A.  Russell  for  appellant. 

H.  Philip  Cooper  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  is  an  action  in  equity  to  correct  a  mistake  in  tlie  deed 
which  appellee  made  appellant  for  land,  and  to  enforce  the  pay- 
ment of  the  balance  of  the  purchase  money. 

Appellee  purchased  the  land  of  W.  J.  Lisle,  trustee  of  John 
Schooling,  etc.,  who  made  him  a  deed  therefor.  There  is  in  the 
deed  language  as  follows:  "This  also  covers  right  of  way  over 
Joshua  Settles'  land  to  land  of  Zilla  Thompson.'' 

Appellant  did  not  acquire  tlie  right  of  way  over  the  land  of 
Zilla  Thomi)son  by  the  terms  of  this  deed,  nor  does  he  claim  in 
this  action  that  he  owned  such  right  of  way. 

Appellant  claims  that  appellee  was  to  convey  him  the  right  of 
way  over  Zilla  Thompson's  land,  and  his  failure  to  get  it  had 
damaged  him  more  than  .the  $2tK)  and  interest  which  remained 
unpaid  of  the  purchase  money,  and  pleads  it  as  a  set-oflf  and 
counterclaim. 

The  deed  from  appellee  to  appellant,  with  reference  to  the  mat- 
ter of  right  of  way,  contains  this  language:  *'Th3s  deed  also  con- 
veys the  right  of  way  over  the  land  of  Joshua  Settles'  land  of 
Zilla  Thompson.'' 

This  language  is  ambiguous  in  so  far  as  it  refers  to  the  land  of 
Zilla  Thompson.  Appellee  claims  that  he  did  not  intend  to  con- 
vey the  right  of  way  over  the  land  of  Zilla  Thompson,  but  only 
over  the  land  of  Joshua  Settles,  being  the  right  of  way  over 
Settles'  land  which  he  obtained  by  the  Lisle  deed. 

The  county  court  clerk,  who  prepared  the  deed  of  appellee  to 
appellant,  says  that  he  was  directed  to  prepare  the  deed  from 
the  one  which  Ijisle  had  made  appellee,  and  he  fully  explains 
the  circumstances  under  which  the  mistake  was  made  by  him  in 
its  preparation. 
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The  court  below  held  that  there  was  a  mistake  In  the  execution 
of  the  deed,  and  that  it  was  not  intended  to  convey  a  right  of 
way  over  tlie  lands  of  Zilla  Thompson.  The  judgment  corrected 
the  deed  by  supplying  the  word  **to,''  where  omitted,  between 
the  name  Joshua  Settles  and  the  word  land  in  the  39th  line  of 
the  deed.  '1  his  would  raalte  the  deed  convey  the  right  of  way 
over  the  land  of  Joshua  Settles  to  the  land  of  Zilla  Thompson. 

There  being  a  conflict  in  the  testimony,  and  the  chancellor 
being,  presumed  to  know  the  parties  and  witnesses,  and  bavins 
determined  there  was  a  mistake  in  the  deed  and  corrected  it, 
this  court  will  not  disturb  his  conclusion. 

It  necessarily  follows  from  that  conclusion  that  appellee  was 
entitled  to  recover  of  the  appellant  the  balance  of  the  purchase 
money  and  have  his  lien  enforced.  This  makes  it  unnecessary 
to  notice  the  other  questions  in  the  case. 

Judgment  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  SURVANT. 

I  Filed  November  1,  18W.) 

1.  An  instruction  conoemiDg  willful  negligence  is  proper  only  when  the 
aottOD  is  one  to  cover  damages  under  the  statute,  where  the  injury  resulted 
in  death. 

In  this  oase,  where  plaintiff  sues  to  recover  for  personal  injuries  to  herself, 
resulting  from  the  alleged  negligence  of  defendant,  it  was  error  to  give  an 
instraotion  defining  willful  neglect. 

2.  Railroads  are  not  req^ulred  to  lower  the  rate  of  speed  of  trains  when  ap- 
proaching private  crossings  in  the  country,  nor  are  they  required  to  give 
signals  of  their  approach  to  private  crossings. 

tf.  A  public  crossing  exists  only  where  the  road  crossing  the  railway  is  a 
public  one.  Such  a  public  road  can  be  created  in  only  two  ways:  First,  in 
the  manner  prescribed  by  statute;  second,  by  a  dedication  by  the  owner  to 
the  public  use  and  by  an  acceptance  by  the  county. 

In  a  oase  where  the  evidence  fails  to  show  that  the  road  was  made  a  public 
one  in  either  mode  stated  above,  evidence  of  witness  tbat  the  road  or  cross- 
ing was  a  public  nno  was  incompetent. 

4.  The  failure  of  the  train  to  whistle  on  approaching  a  public  crossing, 
even  if  plaintiff,  who  was  on  a  private  road  near  such  public  crossing,  could 
have  heard  suob  signal,  was  not  the  clause  of  the  accident  in  this  oase  in  sucb 
a  sense  as  lenders  the  railroad  company  liable  for  the  injury,  since  plaintiff 
was  not  injured  by  a  collision  with  a«train  at  the  private  crossing,  but  was 
injured  by  her  horse  becoming  frightened  after  she  htid  passed  the  crossing. 

6.  Same— Excessive  damages —A  verdict  of  $H,000  damages  is  excessive 
when  plaintiffs'  injuries  are  not  shown  to  be  permanent  and  appear  to  be 
sliKbt,  no  bones  having  been  broken. 

W.  J.  LiBle,  Thompson  &  McChord  and  H.  W.  Bruce  for  appel- 
lant. 

Win.  E.  &  S.  A.^'Russell  for  appellee.  .    _ 

Appeal  from  Marion  Circuit  Court. 

I  Opinion  of  the  court  by  Chief  Justice  Quigley. 

This  f»uit  was  brought  to  recover  damages  for  personal  injuries 
to  tiie  plain tiffi  Jennie  Survant,  and  for  damage  to  a  buggy, 
alleged  to  have  been  caused  by  the  negligence  of  defendant  in 
running  a  freight  train  upon  a  crossing  over  which,  at  the  time, 
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said  plaintiff  and  hor  two  children  were  passing  in  a  buggy, 
whereby  the  mare  hitched  thereto  was  frightened  and  ran  away, 
running  the  buggy  against  a  telegraph  pole,  and  throwing  plain- 
tiff and  her  children  out  upon  the  ground,  the  plaintiff  falling 
upon  her  shoulder. 

Defendant  denies  all  negligence  upon  its  part,  and  pleads  con- 
tributory negligence  on  the  part  of  plaintiff.  Defendant  also 
alleges  in  its  answer  that  the  crossing  where  the  accident  oo- 
curred  was  a  private  crossing,  which  is  denied  by  plaintiffs  in 
their  reply;  and  the  fact  as  to  whether  or  not  the  road  she  was 
traveling,  at  the  time  of  the  accident,  and  the  crossing  was  a 
public  or  private  road,  or  a  public  or  private  crossing,  is  in  issue. 

Upon  the  trial  of  the  case  the  jury  found  a  verdict  for  plaintiff 
for  $6,000.  Defendant's  motion  for  a  new  trial  having  been  over- 
ruled, it  prosecutes  this  appeal  to  reverse  the  judgment  of  the 
lower  court  and  have  a  new  trial  granted,  and  assigns  the  follow- 
ing reasons  therefor: 

1st.  The  damages  are  excessive,  appearing  to  have  been  given 
under  tlie  influence  of  passion  or  prejudice. 

2d.  The  verdict  is  not  sustained  by  sufficient  evidence,  and  is 
contrary  to  law. 

3d.  Error  in  the  court  in  giving  to  the  jury  instructions  A,  B 
and  C;  and 

4th.  Error  in  tlie  court  in  permitting  improper  testimony  to  go 
to  the  jury. 

We  find  no  error  in  instructions  A  and  B,  but  instruction  C  is 
clearly  improper,  and  should  not  have  been  given.  It  reads  as 
follows:  **  Willful  negligence  is  an  intentional  failure  to  perform 
a  known  or  manifest  duty  in  which  the  public  has  an  interest,  or 
which  was  important  to  plaintiff  in  avoiding  the  injury  to  her  if 
she  sustained  any  injury." 

Such  an  instruction  is  proper  only  under  the  statute  in  oases 
where  death  ensues  from  the  willful  negligence  of  another,  and 
in  which  punitive  damages  may  be  awarded;  and  in  such  actions 
contributor^'  nej^lect  can  not  be  relied  upon  as  a  defense.  Tn  all 
other  cases  contributory  negligence  may  be  pleaded  as  a  defense, 
but  in  this  case  this  instruction  was  not  prejudicial  to  defendant, 
the  court,  at  defendant's  instance,  having  instructed  the  jury  as 
to  contributory  negligence  on  the  part  of  plaintiff. 

The  other  reasons  assigned  grow  out  of  and  are  based  entirely 
upon  the  evidence,  so  that,  for  the  purposes  of  this  appeal,  it  is 
necessary  only  to  consider  the  facts.  It  appears  from  the  evi- 
dence that  Northfork  and  Gravel  Switch  are  two  railroad  sections 
on  th«  Knoxville  bianch  of  defendant's  road  in  Marion  county, 
Ky.,  about  one  mile  apart.  There  aie  two  roads  from  Northfork 
to  Gravel  Switch— one  l)y  the  oW  pike  or  county  road;  the  other 
the  land  of  Al.  Pipes.  The  distance  between  the  stations  by  the 
county  road  is  about  three  miles,  and  by  the  Pipes  road  about 
one  mile.  The  railroad  does  not  cross  the  county  road  between 
these  stations,  nor  does  it  appear  that  there  is  a  public  crossing 
of  the  said  road  at  Northfork,  but  about  midway  between  them 
on  the  Pipes  road  there  is  a  railroad  crossing.  Between  North- 
fork  and  this  crossing  on  the  Pipes  road  there  are  three  or  four 
gates,  and  before  this  road  reaches  the  crossing  it  runs  parallel 
with  the  railroad  track  for  300  or  400  yards,  and  within  about 
tliat  distance  of  it.  After  the  road  gets  to  the  crossing  it  runs 
the  balance  of  the  way  over  the  right  of  way  of  defendant  and 
parallel  with  its  track  to  Gravel  Switch. 

On  the  Pipes  road,  beginning  at  a  point  about  300  yards  from 
the  crossing  and  up  to  within  a  hundred  yards  thereof,  a  traveler 
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thereon  can  not  be  seen  bv  tbe  engineer  of  a  train  approaching 
the  crossing  from  Northfork  because  of  a  cut  in  defendant's  road- 
bed, but  from  tbe  crossing,  and  at  any  point  within  100  yards 
thereof  on  the  Pipes  road,  this  view  of  the  track  towards  North- 
fork  is  unobstructed  for  700  or  800  yards;  from  th€noe  on  to  the 
station  it  makes  several  curves  and  runs  through  two  or  three 
"Cuts.     From  Northfork  to  Gravel  Switch  the  track  is  down  grade. 

At  the  time  of  the  accident  plaintiff  lived  in  Northfork,  and 
was  familiar  wfth  the  running  of  trains  over  defendant's  road 
^between  these  stations,  as  well  as  with  defendant's  track  and 
roadbed  and  the  crossing  where  the  accident  occurred,  and  knew 
which  one  of  the  two  roads  could  best  be  traveled  with  safety 
«nd  convenience.  There  is  no  evidence  that  the  county  road  was 
•out  of  repair  and  unfit  for  travel,  and  the  evidence  being  silent 
•on  that  point,  we  assume  that  it  was  in  good  repair. 

On  December  11,  1892,  between  1  and  2  o'clock  in  the  afternoon, 
j)laintifl,  Jennie  Survant,  with  her  two  children,  the  eldest  being 
-a  lad  fourteen  years  of  age,  started  in  a  buggy,  drawn  by  a  mare, 
from  Northfork  to  Gravel  Switch  over  the  Pipes  road  to  visit  a 
relative.  The  day  was  cold,  but  the  buggy  top  was  thrown  back. 
After  they  had  passed  through  all  the  gates,  with. the  exception 
perliaps  of  the  last  one,  and  were  upon  that  part  of  the  road  run- 
ning  parallel  with  the  track,  and  at  a  distance  of  about  300  yards 
from  the  crossing,  she  stopped  and  looked  and  listened  to  ascer- 
tain whether  or  not  a  train  was  approaching,  and  not  seeing  or 
bearing  any,  and  without  further  effort  on  her  part  so  to  do  be- 
fore reaching  the  crossing,  the  buggy  was  drawn  upon  it,  and 
then,  for  the  first  time,  she  saw  a  train  rapidly  approaching  from 
the  direction  of  Northfork,  and  within  a  short  distance  of  her. 
The  alarm  whistle  was  sounded;  the  ciossing  was  made;  but  the 
xtiare  got  frightened  and  ran  away,  causing  the  buggy  to  strike  a 
telegraph  pole,  thereby  throwing  its  occupants  out. 

The  train  was  a  through  freight,  containing  about  twenty  cars, 
leaded  with  coal.  It  was  running  between  twenty  and  thirty 
miles  an  hour,  the  usual  speed  of  such  trains  between  these  sta- 
tions because  of  the  down  grade  and  the  giade  to  be  climbed. 

There  is  no  evidence  that  the  mare  w^as  frightened  before  tbe 
tsrofislng  was  reached  or  after  she  got  upon  it,  but  rather  that  she 
got  frightened  after  the  crossing  wa»  made  and  while  she  was  on 
this  parallel  road  over  the  defendant's  right  of  waj-;  nor  does  the 
evidence  indicate  that  after  the  perilous  condition  of  plaintiff 
was  disco\ered  by  the  engineer  in  charge  of  said  train  he,  or  any 
of  the  other  employes  thereon,  did  that  w^hich  they  should  not 
have  done,  or  omitted  to  do  that  which  they  ought  to  have  done, 
within  the  line  of  their  duty  to  avoid  the  danger,  if  any,  to  the 
plaintiff. 

The  contention  of  appellees,  that  the  Pipes  road  was  a  public 
road,  and  tbe  crossing  thereon  a  public  crossing,  is  not  sustained 
by  the  evidence.  It  was  never  created  a  public  road  by  the 
county  court,  or  dedicated  as  such  by  any  of  the  owners  of  the 
land  over  which  it  passes.  The  county  court  of  Marion  county 
never  at  any  time  exercised  in  any  way  the  least  control  over  it. 
Pipes  the  owner  of  the  land,  states  that  the  road  is  a  private 
passway;  that  he  bought  and  paid  for  the  land  over  which  it 
runs  and  pays  taxes  upon  it. 

A  public  road  can  only  be  established   in   two  ways:  One  is  in 
the  manner  prescribed  by  the  statute;  the  other  by  dedication; 
and  in  the  latter  case  it  must  be  accepted  by  the  county  eourt. 
.    in   the  case  of  Wilkins  v.  Barnes,  79  Ky.,  328,  this  court  said: 
""'Both  a  dedication  and  an  acceptance  must  concur.     The  former 
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may  be  made  by  deed  or  result  from  such  use  and  lapse  of  time* 
as  would  ooDstitute  aright  in  an  individual  by  prescription:^^ 
and  again:  *'A  load  or  street  dedicated  to  the  public  must  be 
accepted  by  the  county  court  or  town,  either  upon  their  records, 
or  by  the  continued  use  and  recognition  of  the  ground  as  a  high-^ 
way  for  such  a  length  of  time  as  would  impJy  an  acceptance. 
The  continued  use  of  a  road  by  the  public  for  fifteen  years  or 
more,  with  the  exercise  of  possession  on  the  part  of  the  county 
court  over  it  by  appointing  overseers,  etc.,  would  constitute  it  a 
hlttbway.''     (Gedger  v.  Commonwealth,  9  Bush,  6i. ) 

This  IS  not  the  case  here.  Besides  it  is  not  in  keeping  with 
the  Intelligence  and  common  sense  of  any  community  to  assume^ 
that  the  people  or  the  county  court  would  either  construct,  main- 
tain or  accept  as  a  public  roa(}  a  road  only  a  mile  in  length,  one- 
half  of  it  being  upon  the  land  of  an  indiviilual,  and  the  other 
half  upon  the  right  of  way  of  defendant's  railroad  and  parallel 
with  its  track,  over  wliich  freight  and  passenger  trains  were 
being  operated  daily. 

No  dedication  of  said  road  or  acceptance  thereof  by  the  county 
court  having  been  shown,  or  right  by  prescription  in  the  publio 
to  use  the  same  as  a  public  road,  all  that  portion  of  the  testimony 
of  witnesses  who  testified  that  the  road  was  a  public  road,  and 
the  length  of  time  it  had  been  used  as  such,  and  to  which  the 
defendant  objected,  should  have  been  excluded  from  the  jury  oi^ 
defendant's  motion  so  to  do.  So  that,  this  court  holding  as  it 
does  under  the  evidence  that  the  crossing  where  the  accident 
occurred  was  a  private  crossing,  the  question  is  whether  or  not 
defendant  was  negligent  in  the  running  of  its  train  along  and 
ovpr  said  crossing  at  tlie  time  and  in  the  manner  complained  of. 

We  find  this  language  in  Sherman  &  Redfield  on  Negligence,  3d 
edition,  nection  478:  **  Frequent  attempts  have  been  made  to  con- 
vict railroad  companies  of  negligence  on  the  mere  ground  of  the 
speed  at  which  their  trains  have  been  run;  but  it  never  has  been, 
and  we  trust  never  will  be,  established  as  a  rule  of  law  that  any 
conceivable  rate  of  speed  is  per  se  evidence  of  negligence.  The 
whole  object  of  the  railroad  system  is  to  attain  a  high  speed  of 
travel,  and  the  vast  saving  of  time  which  the  community  makes 
by  every  increase  in  the  rapidity  of  travel,  with  the  correspond- 
ing increase  in  the  productive  power  of  nations,  should  make 
courts  and  juries  cautious  lest  they  hinder  the  progress  of  the 
world  bj'  an  unwise  timidity.  If  the  track  is  decayed  or  loosely 
laid,  a  high  rate  of  speed  is  no  doubt  dangerous.  There  are  many 
railroads  upon  which  it  would  be  more  dangerous  to  travel  thirty 
miles  an  hour  than  to  move  at  double  the  speed  over  a  well  built 
and  equipped  road.  So  when  tlie  road  passes  through  a  village, 
town  or  city  the  speed  of  its  trains  siiould  obvicusly  be  dimin- 
ished in  proportion  to  tiie  liability  of  meeting  persons  on  the 
track;  but  in  crossing  an  ordinary  rural  highway  no  diminution 
of  speed  is  required  unless  very  special  circumstances  make  it 
necessary. " 

And  again,  in  section  481:  "An  enjrineer  is  not  bound  to  lower 
his  speed  on  approacliing  the  ordinary  highways  in  the  country^ 
wliere  travelers  only  pass  occasionally." 

And  this  court,  in  the  case  of  Hucker's  Adm'r  v.  K.  C.  R.  R. 
Co.,  7  Ky.  Law  Rep.,  7<n,  field  "that  railroads  are  not  required 
to  slow  up  and  signiU  at  all  points  along  their  road  where  people 
are  in  the  liahit  of  cmssing;  tiint  it  is  only  where  the  way  is  a 
public  one  that  reckless  speed  or  tlie  failure*  to  signal  amounts  to 
neglect  upon  the  part  of  the  railroad  company." 

And  in  the  case  of  Shackelford's  Adm'r  v.*  L.  «fe  N.  R.  R.  Co.* 
7  Ky.  Law  Rep.,  729:  "Railroad  trains  must  give  the  customarj^ 
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Signals  at  public  places  or  public  crossings.  The  failure  so  to  do 
Is  negligence,  but  this  is  required  for  the  safety  of  passengers, 
trainmen  and  the  public  using,  and  who  have  the  right  to  use, 
the  track  at  such  public  wnys,  and  not  for  the  purpose  of  protect- 
ing those  who,  as  trespai^s^rs,  may  be  crossing  or  using  the  track* 
elsewhere." 

Appellee,  however,  contends  that  it  was  the  duty  of  the  en- 
gineer to  sound  the  whistle  and  signal  the  approach  of  the  train 
to  Northfork,  and  by  failure  so  to  do  she  was  not  apprised  of  its 
-<ioming  at  f  ipes^  crossing.  Granting  this  to  be  true,  ancl  that 
oinder  the  evidence  she  had  a  right  to  rely  upon  and  expect  such 
signals  to  be  given,  because  the  proof  conduces  to  show  that  she 
was  not  in  fact  a  trespasser,  but  by  implied  permission  and 
license  of  the  company  had  the  right  to  use  the  crossing  and  the 
Toad  as  a  neighborhood  road,  yet  this  case  differs  in  principle 
from  the  case  of  Cahill  v.  Cincinnati,  &o.,  Ry.  Co.,  13  Ky.  I^aw 
Bep.,  714,  in  this,  that  in  the  Cahill  case  the  injury  was  caused 
-by  the  railroad  company,  and  in  this  case  it  was  caused  by  the 
fright  of  plaintiff^s  mare  after  the  crossing  had  been  made  and 
after  plaintiff  had  voluntarily  placed  lierself  in  a  position  of  dan- 
ger, from  which  the  use  of  ordinary  care  and  prudence  of  the 
'defendant's  employes  in  charge  of  said  train  could  not  relieve 
her. 

The  plaintiff  states  that  she  was  looking  out  for  trains,  as  it 
was  about  time  for  the  passenger  train,  and  if  it  had  been  the 
passenger  she  would  have  had  time  to  have  gotten  to  Gravel 
iSwitch. 

While  negligence,  contributory  negligonce,  and  the  question  as 
to  whether  or  not,  after  the  di^scovery  of  the  danger,  the  defend- 
ant used  ordinary  care  and  prlidtnce  to  prevent  the  injury,  are 
questions  of  fact  for  the  jury,  yet  they  are  all  predicated  upon 
the  idea  that  before  the  plaintiff  can  recover  there  must  be  evi- 
<Ience  of  some  positive  actual  negligence  on  the  part  of  defend- 
ant, and  but  for  whi(?h  the  injury  would  not  have  happened, 
which  is  not  established  under  the  evidence  in  this  ease. 

Finally,  as  to  the  verdict  of  the  jury,  plaintiff's  injuries  appear 
to  have  been  slight.  No  bones  were  brol?en,  and  no  permanent 
injury  shown. 

This  court,  in  the  case  of  Louisville  Toathern  R.  R.  Co.  v. 
Minogue,  JK)  Ky.,  369,  held  the  verdict  exctsuve  because  it  was 
not  shown  with  reasonable  certainty  that  there  was  permanent 
injury,  the  medical  testimony  being  as  unsatisfactory  in  that 
xsase  as  in  the  one  before  us. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed,  with 
directions  to  grant  defendant  a  new  trial. 


MACAULEY  v.  ELROD. 

(Filed  December  15,  1S94— Not  to  be  reported.) 

The  genera]  rule  is  that  an  agent  who  undertakes  to  act  as  bookkeeper  and 
"treasurer  for  his  principal  will  bt)  required  to  show  a  correct  statement  of 
the  accounts  and  held  responsible  for  his  failure  to  do  so.  But  if  the  care- 
iessnesfl  and  neglect  of  the  principal  causes  a  discrepancy  or  aids  in  bringing 
-about  a  state  of  things  that  renders  a  true  accounting  impracticable,  this 
strict  rule  of  responsibility  of  the  agent  does  not  apply. 

Id  this  case  the  agent  who  acted  as  bookkeeper  and  treasurer  of  the  prin- 
al  at  his  theatre  was  not  a  bookkeeper,  and  this  the  principal «  who  was 
•ezperienced  bookkeeper,  well  knew.    The  accounts  coyer  a  period  of  seV" 
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eral  years,  and  tbe  priDolpars  business  methods  rendered  It  Impractioi^ble  t|^ 
keep  tbem  acourately.  Neither  of  the  parties  seem  to  know  aocarately  bow 
the  accounts  between  them  stand,  and  tbe  court  finds  it  Impossible  to  adjust, 
their  claims  from  the  evidence,  and  the  judgment  denying  tbe  claim  of  eaoh 
against  the  other  .was  proper. 

E.  F.  Trabue  for  appellant. 

Jobi^  Speed  and  O'Neal,  Phelps  &  Pryor  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  originated  at  law,  and  finally  transferred  to  a  court 
of  equity,  involves  the  settlement  of  the  accounts  between  tb^ 
appellant  and  the  appellee,  and  particularly  the  accounts  of  the^ 
appellee  while  agent  and  bookkeeper  of  the  appellant  at  bla 
theatre  in  the  city  of  Louisville. 

The  settlement  runs  through  a  period  of  several  years,  and  it 
is  insisted  by  the  appellant  that  the  appellee,  by  failing  to  make 
proper  entries,  and  omitting  to  make  others,  shows  the  loss  of 
appellant's  money  to  a  large  amount,  and  for  wliich  he  should 
be  held  to  account. 

Many  books  of  accounts,  orders,  checks,  etc.,  are  found  with 
the  record,  and  a  system  of  bookkeeping  shown  that  renders  it 
impossible  to  arrive  at  any  accurate  resulj,  and,  in  fact,  many 
checks  in  number  given  by  appellant  for  his  own  purposes  that 
have  been  attempted  to  be  charged  to  the  appellee  having  na 
connection  with  the  business,  or,  if  so,  were  not  properly  charge- 
able to  him.  The  claim  of  $15,00()  asserted  against  the  appellee 
has  been  reduced  by  the  admission  of  the  appellant  to  less  than 
one-third  of  the  amount,  and  that  not  properly  chargeable  to- 
him.  The  entire  proceeds  of  the  theatre  belonged  to  the  appel- 
lant, and  he  used  them,  as  he  had  the  right  to  do,  in  such  a- 
manner  as  to  prevent  anything  like  system  in  the  statement  of 
the  accounts. 

The  case  was  referred  to  an  experienced  commissioner  below^ 
fully  competent  to  state  the  accounts,  and  after  a  careful  exam- 
ination of  the  books  and  accounts,  together  with  the  proof  offered 
by  each  party,  reported  an  indebtedness  by  the  appellant  to  the 
appellee.  The  cliancellor,  who  seems  to  have  considered  the 
case  more  than  once,  at  first  rendered  a  judgment  for  the  appel- 
lee, and  upon  a  re-argument  took  back  that  judgment  and  dis- 
missed the  original  action  by  the  appellee  and  the  set-off  and 
counterclaim  by  the  appellant,  and  in  so  doing  we  think  deter- 
mined tlie  equities  of  the  parties.  Ordinarily  one  undertaking 
to  act  as  bookkeeper  and  treasurer  for  another  will  be  held  to 
show  a  correct  statement  of  the  accounts  and  made  responsible 
for  his  failure  to  do  so,  ])ufc  in  a  case  like  this,  where  the  neglect 
and  carelessness  of  the  *^nii)loyer  causes  the  discrepancy  or  aids 
in  bringing  about  a  state  of  things  that  renders  a  true  account- 
ing impracticabl^e,  this  strict  rule  of  responsibility  does  not  apply. 
The  large  claiin  asserted  by  the  appellant,  who  had  constant 
access  to  the  books,  after  such  a  lapse  of  time,  tends  to  show 
that  lie  knew  tl)e  books  gave  no  accurate  statement  of  the  ac- 
counts, and  that  he  was  the  recipient  of  all  the  proceeds  of  the 
theatre,  to  wliich  he  was  entitled. 

His  own  estimate  of  the  receipts  of  the  theatre,  and  the  in- 
debtedness of  the  appell(»e  to  liiui,  are  so  wide  of  the  mark  as  to 
show  that  Ills  own  mistakes  are  greater  than  those  alleged 
against    the   api)ellee.     His  constant   access   to   the  cash  drawer 
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and  ~bls  withdrawal  of  the  money,  and  often  without  even  mak- 
ing a  memorandum  of  the  date  or  amount,  shows  the  loose  man- 
ner in  which  the  business  was  conducted,  and  the  loss,  if  any,  is 
to  be  attributed  as  much  to  f.he  carelessness  of  the  appellant  as 
to  the  want  of  capacity  on  the  part  of  the  appellee. 

Tbe  latter  was  not,  in  fact,  a  bookkeeper,  and  this  the  appel- 
lant knew.  The  only  experience  the  appellee  had  originated 
from  the  attempt  to  keep  the  books  of  Macauley,  and  no  book- 
keeper, however  expert,  could  have  kept  an  accurate  account  of 
the  business  as  conducted  by  the  appellant,  and  he  having  the 
sole  right  to  tbe  proceeds,  the  appellee  had  no  power,  even  if  he 
knew  how,  to  require  him  to  submit  to  any  regulation  that  he 
might  prescribe  for  the  proper  conduct  of  the  business.  Appel- 
lant had  experience  as  a  bookkeeper,  but  with  his  knowledge  of 
the  manner  in  which  accounts  should  be  kept  was  as  careless  as 
he  alleges  the  appellee  was,  and  no  one  reading  the  deposition  of 
tbe  appellant  ought  to  fix  liability  upon  his  subordinate,  who 
was,  in  fact,  the  mere  custodian  of  appellant's  treasury,  and  not 
one  to  receive  and  expend  the  moneys  received  as  if  he  Jjad  the 
superior  control  of  the  funds. 

This  court  is  asked  to  examine  a  list  of  accounts  of  items  too 
numerous  to  mention,  with  a  view  of  tesling  the  accuracy  of  the 
commissioner,  who  is  an  able  and  expert  accountant,  and  who 
has  investigated  these  accounts  upon  more  than  one  reference, 
and  under  the  guide  of  the  chancellor  reported  an  indebtedness 
to  the  appellee  of  $800.  It  is  now  maintained  that  the  appellant 
is  at  least  entitled  to  a  judgment  for  $900,  when  it  is  apparent 
that,  if  a  discrepancy  in  the  accounts,  it  is  as  much  the  fault  of 
tbe  appellant  as  that  of  the  appellee. 

The  chancellor,  in  our  opinion,  took  the  only  equitable  view  of 
these  claims,  and  dismissed  both  the  original  petition  and  the 
claim  for  settlement. 

Judgment  affirmed  on  original  and  cross  appeal. 

Chief  Justice  Pryor  delivered  the  following  response  to  petition 
for  rehearing. 

In  the  opinion  delivered  in  this  case  the  court  found  itself  in 
the  condition  of  the  chancellor  below,  which  was  that  no  one 
could  take  the  books  and  accounts  of  these  parties  and  make 
anything  like  an  accurate  adjustment  of  the  claims  on  the  part 
of  one  against  the  other,  and,  us  before  suggested,  when  the  ap- 
pellant asserts  a  claim  of  such  magnitude,  based  upon  items  too 
numerous  to  mention,  and  then  eoncpdes  he  is  claiming  four  or 
five  times  as  much  as  he  is  entitled  to,  and  finally  reduced  to  a 
difference  of  $600  or  $700,  it  must  be  apparpnt  that  the  parties  are 
altogether  ignorant  of  the  condition  of  their  accounts,  and  the 
fault  may  be  attributable  as  much  to  the  one  side  as  to  the  other. 

Macauiey  says  he  does  not  know  how  the  appellee  could  have 
kept  the  cash  account  correctly,  and  no  one  could  have  done  so 
under  the  circumstances.  Entries  were  not  made  for  months 
after  the  transactions  occurred,  by  which  Macauley  was  to  be 
either  credited  or  charged  witli  the  particular  items  connected 
with  them,  and  from  the  condition  of  the  hooks  it  is  as  easy  to 
bring  one  in  debt  as  the  other.  We  are  not  disposed  to  recon- 
sider the  case. 

Petition  overruled. 
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LOUISVILLE,    ST.  LOUIS    &    TEXAS    RY.    CO.  v.  STE- 
PHENS, &c. 

(Filed  January  18,  1895.) 

1.  A  railroad  oan  not  acquire  a  riffbt  of  way  through  private  property  by  a 
parol  dedication ;  for  while  a  dedication  of  real  estate  to  a  public  use  may  be 
made  by  parol,  there  is  no  such  thins  as  a  parol  dedication  of  real  estate  to 
a  private  use,  and  a  railroad  corporation  is  a  private  and  not  a  public  Insti- 
tution. 

Therefore,  the  act  of  a  husband  and  wife  in  permitting,  without  objection, 
the  building  of  a  railway  over  the  land  of  the  wife  did  not  amount  to  a  parol 
dedication  of  the  right  of.  way  to  the  railroad.  The  title  ^hereto  remains  In 
the  wife. 

2.  A  deed  conveying  a  wife's  property,  attested  by  two  witnesses  and  exe- 
outed  by  the  husband  and  wife,  but  not  acknowledged  before  any  officer  or 
recorded,  does  not  convey  the  wife's  title. 

^  3.  Void  conveyance  of  right  of  way  to  railroad— Acquiesence  in  construc- 
tion—Estopped—A  husband  and  wife  executed  a  conveyance  of  a  rfgbt  of 
way  through  the  wife's  land  to  a  railroad,  which  conveyance  was  void  be- 
cause not  executed  in  the  manner  required  by  statute.  The  grantors  stood 
by  and  remained  silent  while  tbe  road  was  being  constructed  through  the 
wife's  ^rm.  They  now  unite  with  the  wife's  trustee,  who  held  tbe  legal 
title  for  her,  in  an  action  to  recover  compensation  for  the  right  of  way  taken. 
Held— Plaintiffs  are  not  estopped  to  claim  damages  since  a  married  woman 
can  be  estopped  to  claim  her  land  only  by  fraud.  Plaintiffs  can  not  demand 
a  removal  of  the  track  from  their  land  but  are  entitled  to  recover  compensa- 
tion for  the  way  taken. 

Helm  &  Bruce  for  appellant. 

Fairleigh  &  Straus  and  James  W.  Lewis  for  appellees. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judtje  Hazelrigj?. 

By  a  writing?  of  April,  1S86,  the  appellees,  W.  E.  and  Amanda 
H.  Minor,  in  consideration  of  the  benefits  to  be  derived  from  the 
building  of  the  appellant's  road,  undertook  to  release,  grant  and 
convey  to  the  appellant  a  strip  of  ground  sixty  feet  in  width 
through  the  farm  of  the  appellee,  Amanda  S.,  situated  on  tbe 
Ohio  river  in  Breckinridge  county. 

Tlie  conditions  of  the  grant  were  that  the  road  should  run  be- 
tween the  dwelling  house  and  the  river,  and  not  be  nearer  than 
w^(M)  feet  from  it.  This  deed  of  conveyance  was  signed  by  Ihe  ap- 
pellees, who  are  husband  and  wife,  and  attested  by  two  witnesses, 
l)ut  was  not  acknowledged  before  any  officer  or  attempted  to  be 
put  of  record.  The  title  of  this  land  was  then  held  under  the 
following  provision  of  the  will  of  David  J.  Stephens,  tbe  father 
of  Amanda:  "I  will  and  devise  the  same  to  my  son,' James  G. 
Stephens,  in  trust,  for  the  use  and  benefit  of  my  said  daughter, 
Amanda,  ler  heirs,  etc,  forever,  to  be  lield  by  the  said  trustee 
for  the  sole,  separate  and  exclusive  use  cf  uiy  said  daughter, 
free  fi'om  the  debts  and  other  liabilities,  control  or  disposition  of 
any  husband  she  may  hereafter  have.  The  said  trustee  is  to  per- 
mit the  said  Amanda  to  occupy  or  lease  said  land  as  she  may 
think  proper,  and  she  is  to  direct  and  control  the  use  and  enjoy- 
ment of  said  land;  tlie  rents  and  profits  of  said  land  to  be  held 
as  the  land  is  held,  for  the  separate  use  and  benefit  of  said 
Amanda.  The  said  James  G.  Stephens  is  to  incur  no  responsi- 
bility nor  be  in  anj^wise  liable  on  account  of  his  trusteeship 
aforesaid,  as   it   is  my  desire    that   my  daughter   shall  have   tbe 
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beneficial  use  of  the  land  aforesaid  devised  in  trust,  and  the  con- 
trol thereof  for  her  own  use  as  aforesaid." 

Shortly  after  the  execution  of  the  writing  named  the  appellant 
entered  on  the  land  and  built  the  road,  as  required  by  it,  between 
the  dwelling  house  and  the  river,  but  within  about  100  feet  of  the 
former. 

This  action  was  thereupon  brought  by  Stephens,  trustee,  the 
Minors  uniting,  for  damages  by  reason  of  the  construction  of 
the  road.  Upon  the  trial,  the  sole  question  submitted  to  the 
jury  was  how  much,  if  any,  was  the  market  value  of  the  farm 
reduced  because  of  that  construction.  The  appellees  recovered 
the  sum  of  $1,000.  The  appellant  insists,  on  this  appeal,  that  the 
Bppellees  were  entitled  to  recover  nothing,  first,  because  the  acts 
of  the  Minors  in  executing  the  writing  and  consenting  or  ac- 
quiescing in  having  the  road  built  nearer  than  300  feet  to  the 
house,  as  is  alleged  they  did  do,  constituted  an  estoppel;  and,- 
second,  because  their  acts  constituted  a  dedication  to  the  rail- 
road company  of  the  right  of  way;  that  while  the  title  did  not 
pass,  yet  an  easement  was  acquired. 

As  to  the  first  question  we  are  aware  of  no  case  in  which  it  has 
been  held  that  a  married  woman  is  estopped  from  asserting  title 
to  her  land  except  on  the  ground  of  fraud.  She  can  be  divested 
of  her  interest  only  in  the  mode  pointed  out  by  the  statute.  Sl)e 
is  supposed  to  be  under  the  dominion  of  the  husband,  and  in- 
capable of  contracting.  When  executing  conveyances,  she  must 
acknowledge  them  separate  and  apart  from  the  husband.  In 
anj'  point  of  view,  thw  writing  or  so-called  deed  of  conveyance 
in  this  case  must  be  regarded  as  ineffectual  for  any  purpose.  It 
not  only  does  not  divest  her  of  title,  but  it  is  not  binding  on  her 
for  any  purpose,  and  it  would  be  singular  if  a  void  contract  for 
writing  could  work  an  estoppel. 

The  case  is  to  be  determined  as  if  she  never  signed  the  instru- 
ment. We  may  conclude  that  she  stood  by  and  without  objection 
acquiesced  in  the  subjection  of  the  land  to  the  uses  of  the  road, 
and  for  obvious  reasons  she  can  not  require  the  company  to  tear 
up  its  track  and  quit  the  occupancy  of  the  premises.  This  she  is 
nut  asking.  She  is  not  charged  with  the  perpetration  of  any 
fraud  or  misrepresentation.  If  she  has  attempted  to  convey  her 
land  and  failed  to  do  so  in  the  manner  required  by  the  statute, 
it  is  as  if  she  had  not  made  the  attempt. 

If  by  reason  of  her  signing  this  writing  the  company  was  in- 
duced to  build  its  road  along  tlie  route  talcen,  rather  than  along 
some  other  route,  as  is  alleged  and  as  is  probable,  still  no  fraud 
is  chargeable  to  the  wife,  or  concealment  of  any  fact. 

She  has  not  legally  parted  with  any  right,  and  is  not  estopped 
in  the  assertion  of  any  by  her  void  contract  or  by  her  conduct. 
<Kennedy  v.  Ten  Broeke,  il  Bush,  241;  Bigelow  on  Estoppel,  3d 
edition,  484.) 

The  second  question  is  thus  disposed  of  by  the  Superior  Court 
in  a  well  considered  opinion: 

••A  dedication  of  real  estate  to  a  public  use  may  be  made  by 
parol,  but  there  is  no  such  thing  as  a  parol  dedication  of  real 
estate  to  a  private  use.  A  railroad  corporation  is  not  a  public 
institution.  It  is  true  that  it  serves  a  public  purpose,  and  for 
that  reason  the  law  has  conferred  upon  it  the  right  to  condemn 
land  for  its  use,  and  makes  it  in  many  particulars  subject  to  the 
control  of  the  courts,  but  it  is,  nevertheless,  a  private  institution 
created  and  operated  for  the  purpose  of  private  gain."  (14  Ky. 
Law  Bep.,  919.) 

This  position  is  supported  by  the  case  of  Todd  v.  Pittsburg, 
Ac,  Ry.  Co.,  19  Ohio  St.,  514,  where,  in  speaking  of  this  subject, 
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the  court  said:  **Its  road,  its  right  of  way,  its  depots,  its  offloes^ 
its  rolling  stoclc,  etc.,  are  all  not  public  but  private  property. 
They  are  owned  by  the  defendant.  But  among  the  various  meth- 
ods by  which  private  property  may  be  acquired,  dedication  is 
not  one.  The  statute  provides  that  railroad  companies  may  ac- 
quire sites  for  depots,  etc.,  by  donation,  by  purchase  or  by  appro- 
priation. In  the  case  of  a  donation  or  purchase  a  formal  convey- 
ance is  necessary  to  pass  title;  »  *  *  but  no  provision  is  made 
for  acquisition  by  dedication.  It  is  but  a  fallacy  to  suppose  that 
there  is  a  dedication  in  the  case,  merely  because  the  nefendant. 
for  its  own  gain,  has  assumed,  toward  tli'e  public,  the  relation  of 
a  common  carrier.'' 

The  fact  that  the  legal  title  to  the  land  in  controversy  was  not 
in  the  Minors  makes  still  hfss  probable  the  company's  contention 
that  the  writing  vested  it  with  any  title  to  or  right  of  way  over 
the  disputed  premises. 

Judgment  affirmed. 


LOUISVILLE    &  NASHVILLE  R.  R.  CO.  v.   TRUSTEES 

SCHOOL  DISTRICT  NO  108. 

(Filed  January  19,  1895— Not  to  be  reported.) 

1.  School  tax— AdvaDoement  of  funds  by  trustees  to  make  repairs— Wher» 
trastees  of  a  conimoi]  sohool  advance  funds  from  their  Individual  means  to 
make  necessary  repairs  upon  a  schoolhouse  which  has  been  condemned  by 
the  county  superintendent  of  schools,  the  sums  advanced  become  a  debt  of 
the  school  distrlcD.  for  payment  of  which  the  trustees  may  levy  a  tax  upon 
the  district 

2.  Same— Verbal  condemnation  of  schoolhouse— A  school  superlDtendent 
verl)ally  condemned  or  ordered  to  be  repaired  a  schoolhouse;  the  trustees  for 
the  district  rfdnced  to  writiiific  an  order  for  the  levy  of  a  tax  to  pay  for  guoh 
repairs,  liut  failed  to  spread  it  on  their  record  book.  The  followinft  year,  to 
make  such  previous  levy  f^ood.  if  it  was  defective,  an  order,  duly  recorded, 
was  made  by  the  trustees,  recitin${  the  previous  order  for  the  tax  and  again 
directing  that  the  same  tax  be  imposed  and  collected.  Held— The  tax  was  a 
valid  one  and  must  iie  paid  by  the  persons  assessed.  The  verbal  oondemsa- 
tion  by  the  superintendent  was  sufficient. 

W.  H.  Marriott  for  appellant. 

Hobson  &  O'Meara  and  W.  J.  Hendrick  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Chi^f  Justice  Pfyor. 

In  Aupfust.  1801,  the  trustees  of  School  District  No.  108,  in  the 
county  of  Hardin,  ordered  that  a  property  tax  of  twenty-five 
cents  on  each  $100  of  property  be  levied  for  the  purpose  of  repair- 
in*:  the  sciiool  buildin<r. 

Tiie  school  huildinp:  liad  been  condemned  in  the  year  1886,  and 
the  repairs  inacio  out  of  tiie  individual  means  of  some  of  the  trus- 
tees until  a  tax  could  l)e  levied.  Tliis  debt  for  repairs  was  un- 
paid wiien  tile  order  for  anotlier  tax  was  made  for  additional 
repairs  ui  tlie  year  1}^91. 

The  order  of  condemnation  or  for  the  repairs  was  verbal  on  the 
part  of  the  school  superintendent,  but  the  latter  reduced  the 
order  for  the  levy  to  writ  in  ^^  but  this  was  omitted  to  be  recorded 
or  ratlier  spread  on  the  hooks  of  tlie  trustees. 

In  1892,  in  order  to  make  ^ood  the  order  of  189U  if  such  a  pro- 
ceeding was  necessary,  an   order  was  made  reciting  the  levy  of 
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1891  and  it  was  again  ordered  that  the  same  tax  be  imposed  and 
collected  as  and  ior  the  year  1891. 

There  was  no  double  tax  imposed,  but  the  object  of  the  trustee 
was  to  make  valid  the  order  of  August  3,  1891,  the  efficacy  of 
which  was  doubted  because  the  county  superintendent  had  made 
a  verbal  condemnation;  but  this  he  could  have  done,  as  was  in 
effect  held  in  Trustees  v.  Jameson,  12  Ky.  Law  Rep.,  719.  The 
assessment  was  made  pursuant  to  law,  as  was  held  in  Trustees 
V.  Macklin,  88  Ky.,  592.  The  State  assessment  was  adopted  in 
this  case,  and  was  the  only  way  in  which  the^assessment  of  tax 
due  could  be  well  ascertained. 

It  often  happens,  or  at  least  may  occur,  that  repairs  may  bo- 
required  to  be  made  without  the  delay  attending  tne  collection 
of  tax  or  before  even  condemnation,  and  it  seems  to  us  the  trus- 
tees who,  on  the  faith  of  the  levy  and  condemnation,  advanced 
the  money,  that  it  becomes  a  debt  of  the  district,  if  there  is  a 
subsequent  condemnation  and  levy  for  that  purpose.  The  one 
advancing  tlv^  money  miidt  risk  not  only  the  necessity  for  making^ 
the  repairs,  out  there  must  be  a  condemnation  by  the  superin- 
tendent and  a  levy  by  the  trustees,  and  this  must  be  not  to  pay 
the  debt,  but  for  the  repairs. 

It  would  be  unjust  to  appropriate  the  repairs  to  the  use  of  the^ 
school,  and  then  repudiate  the  value.  In  this  case  the  con- 
demnation of  Stith,  the  superintendent,  was  never  revoked,  and 
the  taxpayer  should  not  escape  liability. 

It  is  claimed  that  other  taxpayers  were  not  assessed.  This 
can  not  be,  and  the  court  must  assume  the  proceedings  being^ 
regular  and  valid,  that  all  taxpayers  assumed  tlfelr  share-  of  the 
burden.  There  is  some  question  raised  as  to  the  failure  of  tho 
record  to  contain  all  the  evidence,  but  this  point  has  not  been, 
considered,  as  the  appellant  is  liable  upon  the  facts  before  us. 

Judgment  alBrmea. 


N.  N.  &  M.  V.  R.  R.  CO.  V.  MERCER  &  WARFIELD. 

(Filed  January  23,  1895.) 

1.  Carriers— Failure  to  fuTDisb  oars— It  is  tbe  duty  of  a  railroad  to  uRe  rea- 
lonable  dillKenoe  to  furoish  the  neopssary  oars  to  ship  live  stook  on  a  par-  ' 
ticalar  day  when  a  request  to  do  so  has  in  due  time  been  made  by  a  shipper 
to  itB  Rtation  asct'nt. 

2.  Same— Wreck  on  road  excuses  failure  to  furnish  cars— Where  the  railroad 
has  used  reasonable  dilifrence  in  arranging  to  furnish  the  oars  nt  the  time 
requested,  but  is  prevented  from  doin^  so  by  a  wreck  on  its  road,  whereby 
free  movement  of  its  cars  is  temporarily  prevented,  it  is  not  liable  to  the 
shipper  for  the  dehiy  in  transportation  occasioned  by  the  failure  to  furnish 
(be  oars  as  requested. 

3  Same — Burden  of  proof— In  an  action  where  the  railroad  by  its  answer 
admits  its  failure  to  furnish  the  cars  as  requested,  and  pleads  a  wreck  on  its 
road  as  a  leKal  excuse  for  the  failure,  the  burden  of  proof  is  on  the  defend- 
ant, even  though  the  answer  also  denied  plaintiff's  allegation  of  a  contract 
to  furnish  the  cars  at  the  time  requested,  it  being  the  duty  of  the  defendant 
to  furnish  such  cars  when  requested,  even  in  the  absence  of  any  contrnct. 

4.  Same — Instructions— Where  the  proof  showed  that  defendant  had  the 
oars  plaintiff  desired  at  his  staiinn  on  the  day  before  they  were  to  have  been 
furnished,  but  removed  them  to  another  place  on  its  road,  an  ii.s>tiuction 
was  misleading  which  declared  "it  was  the  duty  of  the  train  dlspHtrher  to 
oontrol  defendant's  oars,  and  rn  assitrn  them  in  the  order  in  which  tlify  were 
called  for  by  the  shippers."    Defendant  had  a  right  to  remove  the  cars  that 
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were  at  saoh  station  the  day  before  tbey  were  needed,  if  it  iiad  made  amnce* 
ments  and  used  reasonable  diligence  to  furnish  other  oars  at  the  time  thtj 
were  needed. 

5.  Same— Measure  of  damages— The  measure  of  damages  for  the  failare  to 
furnish  the  oars  at  the  time  requested,  where  the  stock  was  intended  for  nle 
In  a  particular  market,  is  the  difference,  if  any,  between  the  market  Taloe 
of  the  stock  at  the  time  it  should  have  reached  ite  destination  and  its  market 
▼alue  at  the  time  it  did  arrive;  and  if  no  difference  or  depreciation  in  loob 
market  value  be  shown,  plaintiff  can  recover  only  the  adddlttonal  cost  of 
feeding  and  caring  for  the  stock  and  its  loss  in  weight  or  fitness  for  tin 
market  that  lessulted  from  the  delay. 

L.  A.  Taurest  and  P.  H.  Darby  for  appellant. 

W.  R.  Uaynes  and  Hobson  &  O'Meara  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  tiie  court  by  Judge  Lewis. 

Mercer  &  Warfleld,  a  firm  dealing  i^n  live  stock,  purobased 
forty-seven  fat  cattle,  to  be  delivered  by  November  1,  1892,  at 
Princeton,  a  station  on  the  road  of  the  Newport  News  &  Missis- 
sippi Valley  Railroad  Co.,  for  .shipment  to  market,  which  they 
-allege  was  at  Ciucinnati,  O.  Thoy  state  and  show  that  the  per- 
son from  whom  they  purchased  was  requested  and  authorized  to 
engage  two  empty  rack  cars  whereon  to  ship  the  cattle,  Saturday 
morning,  October  29,  and  the  local  agent  of  the  company  agreed 
to  have  them  ready  at  that  place  and  time.  Friday,  October  28, 
Mercer,  a  member  of  tlie  firm,  arrived  at  Princeton  from  his 
home  in  Mardin  county,  and,  being  told  by  the  agent  the  cars 
would  be  on  hand,  and  indeed  two  empty  cars  being  then  there, 
on  Saturda}'  morning  received  from  the  seller  and  had  weighed 
the  cattle,  whicli  were  put  in  the  company's  stock  pen  prepara- 
tory to  loiiding.  But  no  cars  were,  at  ti>e  Ume  agreed,  nor  until 
Sunday  evening,  October  30,  furnislied,  the  two  mentioned  hav- 
ing, by  order  of  the  train  dispatcher  at  Paducah,  superior  in  au- 
thority to  the  local  agent,  been  removed  away  Jrom  Princeton. 

Mercer  &  Warfleld  brouglit  this  action  to  recover  of  the  com- 
pany $250  in  damages,  which  they  state  resulted  to  them  by  reason 
of  said  delay  of  twenty-four  hours,  as  follows:  Extra  expense  for 
guarding,  foading  and  watering,  and  loss  of  weight  and  injury 
in  appearance  of  the  cattle,  so  that  in  sale  of  the^n  in  New  York 
market  their  value  was  greatly  depreciated. 

In  an  amended  petition  the  damages  are  thus  laid:  ''Because 
of  the  failure  of  defendant  to  furnish  the  rack  cars  at  the  time 
a<^reed,  plaintiffs  failed  to  reach  Cincinnati  market  or  the  Louis- 
ville market  in  the  time  for  a  sale  of  their  live  stock,  as  there 
are  and  were  days  in  Cincinnati  and  Louisville  at  the  time  plain- 
tiffs could  have  readied  the  market  when  bidders  for  such  st^ck 
were  numerous,  and  this  time  was  Monday,  October  31,  1892,  a 
fact  well  known  to  plaintiffs  at  the  time  they  contracted  with 
<]efendant  for  the  cars,  and  if  defendant  had  complied  with  its 
contract  in  furnish  ins:  cars  to  plaintiffs,  they  could  have  reached 
said  market  by  Monday,  October  81;  but  plaintiffs  were,  by  rea- 
son of  said  delay,  forced  to  ship  said  stock  to  New  York  market 
and  sell  at  great  sacrifice,"  etc. 

It  is  admitted  in  the  answer  the  cars  were  not  furnished  at 
the  time  recjuested,  but  stated  that  defendant  was  hindered  and 
prevented  by  wreck  of  a  train  upon  its  road,  which  occurred  a 
J'ew  hours  before  said  time,  at  a  place  called  Gordon,  about  forty 
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miles  east  of  Princetcm,  whereby  it  became  impossible  to  get  two* 
cars  to  Piinceton  by  the  time  mentioned,  as  defendant  had 
arranged  to  do,  or  to  then  obtain  them  elsewhere  earlier  than^ 
afternoon  of  the  next  day,  October  30. 

A  verdict  and  judgment  having  been  rendered  in  favor  of  plain- 
tiffs for  $125,  defendant  appealed. 

It  seems  to  us,  according  to  the  pleadings  in  this  case,  the  bur-, 
den  of  proof  was  upon  defendant,  and  the  lower  court  erred  in 
ruling  otherwise.  The  failure  to  furnish  the  cars  was  admitted* 
in  the  answer,  and  to  escape  a  verdict  against  it  defendant  was 
bound  to  prove  the  averment,  denied  in  plaintiffs*  reply,  that 
reasonable  diligence  was  used  to  have  the  two  oars  at  the  place 
and  time  agreed,  which  was  prevented  by  the  wreck.  It  is  true 
the  answer  contains  a  denial  there  was  any  other  contract  to  fur- 
nish the  cars  than  such  as  arose  from  the  notice  or  request  by 
plaintiffs.  But  as  it  was  the  duty  of  defendant,  as  a  common  car- 
rier, independent  of  statutory  obligation,  to  piovide  reasonable 
facilities  and  appliances  to  transport,  when  requested,  such  goods 
as  it  held  out  ready  to  carry,  the  law  implies  an  agreement  to- 
furnish  necessary  cars  on  a  particular  day,  where  a  le quest  has 
been  in  due  time  made  by  the  shipper  of  a  station  agent,  who, 
for  that  purpose,  has  authority  of  a  general  agent. 

But  it  seems  to  us  as  a  railroad  company  is  not  nor  should  be 
generally  held  to  more  than  rea8onable  diligence  and  care  in 
fornishing  cars  for  transportation  of  freight,  the  wreck  of  a  train, 
whereby  free  movement  of  oars  is  temporarily  prevented,  ought 
to  be  treated  as  legal  excuse  for  delay  in  having  them  under 
special  agreement  at  a  particular  time  and  place.  Hence  the 
following  instruction  given  in  this  case  is  proper:  **If  the  Jury 
believe  from  the  evidence  defendant  used  reasonable  diligence  to 
furnish  said  cars  at  the  time  required,  but  was  prevented  from 
doing  so  by  the  accident  to  its  train  and  track  at  Gordon,  then 
the  law  is  for  the  defendant  and  the  jury  should  so  find." 

But  tlie  following,  unexplained,  was  misleading:  "It  was  the 
duty  of  the  train  dispatcher  to  control  defendant's  cars  and  to 
assign  them  in  the  order  in  which  they  were  called  for  by  the 
shipper." 

The  jury  might  very  well  have  inferred  from  that  instruction, 
and  probably  did,  that  the  two  empty  cars  at  Princeton,  Friday, 
28th,  when  Mercer  arrived,  were  wrongfuily  removed.  Conse- 
quently the  following,  asked  by  defendant,  ought  to  have  been 
given:  **If  the  cars  which  were  at  Princeton  October  28th  were 
required  elsewhere  upon  defendant's  road,  and  defendant  reason- 
ably expected  and  arranged  to  bring  other  cars  to  Princeton  for 
plaintiffs'  use  within  the  time  required  by  them,  but  was  unable 
to  do  so  by  reason  of  tlie  accident  which  occurred  to  one  of  Its 
trains,  they  should  find  for  the  defendant.'' 

Defendant  was  not  bound  to  keep  those  two  cars  stationary 
from  Fridaj'  to  Saturday  evening,  but  had  the  right  to  remove 
them  whenever  proper  and  safe  conduct  of  its  business  required, 
of  which  i'ts  managing  agent  was  alone  authorized  to  judge,  pro- 
vide timely  arrangement  was  made  for  others  to  be  tlrere  at  proper 
time,  which  was  prevented  by  the  unforseen  accident. 

As  to  the  measure  of  damages,  if  plaintiffs  are  entitled. to  re- 
cover at  all,  the  rule  applicable  in  a  case  like  this  is  thus  cor- 
rectly stated  in  Hutchison  on  Carriers:  *' If  the  goods  are  intended 
for  sale  on  the  market  at  destination,  and  the  carrier  unreason- 
ably and  negligently  delay  their  transportation,  it  is  now  uni- 
versally agreed,  whatever  doubts  may  have  been  at  one  time 
entertained  upon  the  subject,  that  the  general  rule  by  which  the 
damages  are  to  be  computed,  if  goods  of  the  particular  kind  have* 
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fallen  in  market  value  during  the  delay,  or  If  they  baye  depre- 
ciated in  quality  beoause  of  the  delav,  is  difference  between  the 
market  value  when  tbe  goods  should  have  arrived  and  the  valae 
at  the  time  of  their  delivery,  the  carrier  being  liable  for  ezteDt 
of  depreciation.'' 

Accordingly,  if  there  was  no  difference  at  Cincinnati,  wbiob, 
the  evidence  shows,  was  the  place  of  destination,  in  the  market 
value  of  plaintiffs'  cattle  on  the  day  they  would  have  arrived,  if 
shipped  Saturday,  October  29,  and  the  next  day,  there  was  not 
nor  could  be  loss  on  that  account,  and  damages  sustained,  if  any. 
consist  of  additional  cost  of  feeding  and  caring  for  the  cattle  and 
injury  in  weight  or  fitness  for  market  that  may  have  resulted 
flrom  delay  of  one  day  in  shipping.  And  as  the  instruction  given 
•on  the  subject  of  damages  conform  substantially  to  that  rule  it 
was  not  erroneous. 

But  for  the  error  indicated  the  judgment  is  reversed  and  cause 
remanded  for  a  new  trial  consistent  with  this  opinion. 


COMMONWEALTH  v.  ROBINSON,  Ac. 

(Filed  February  6,  1896.) 

■ 

1.  A  mortflcai^e  ezeouted  prior  to  the  iRsuaDoe  and  levy  of  an  ezecuttoo,  bat 
recorded  before  a  sale  under  the  execution ,  oreates  a  lien  prior  and  superior 
to  that  required  by  the  levy. 

9.  Failure  of  one  lienholder  to  make  other  lienbolders  party  to  suit— Tbe 
Tnortgagees,  knowing  of  tbe  existence  of  the  ezecntlon  Hen  upon  the  land 
involved,  brought  their  action  to  enforce  their  1  len  without  making  tbe 
holders  of  the  execution  lien  parties  to  the  suit.  A  sale  was  made  and  tbe 
land  bought  by  one  of  the  plaintiffs  for  an  inadequate  price.  Held— In  a 
suit  brought  by  the  holders  of  the  execution  lien  for  that  purpose,  tbe  prior 
sale  ought  to  be  set  aside  and  a  resale  ordered  to  satisfy  all  tbe  liens. 

Wm.  J.  Hendrick,  N.  H.  W.  Aarons,  J.  C.  Muncie  and  Wm. 
Herndon  for  appellant. 

.  J.  F.  Montgomery  forj^appellees. 

Appeal  from  Russell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

At  the  May  term,  1890,  of  the  Bussell  Circuit  Court  a  judgment 
was  rendered  in  favor  of  the  Commonwealth  of  Kentucky  against 
E.  Robinson  for  a  fine,  and  in  June  an  execution  was  issued  and 
levied  upon  three  acres  of  land  and  a  mill.  A  motion  was  made 
for  a  new  trial,  which  was  continued  until  the  next  term,  though 
an  order  was  by  consent  made  that  continuance  of  the  motion 
should  not  affect  right  of  the  Commonwealth  to  cause  the  execa- 
tion  issued  and  levied. 

It  appears  that  in  March,  prior  to  the  judgment,  Robinson  bad 
executed  a  mortgage  upon  the  same  land  &nd  mill  to  Stone  and 
J.  W.  Rexroat  to  secure  payment  of  a  debt,  amounting  to  about 
$60,  though  the  mortgage  was  not  recorded  until  after  the  execu- 
tion in  favor  of  the  Commonwealth  had  been  issued  and  levied. 
Still,  as  seems  now  to  be  well  settled  by  this  court,  the  mortgage 
lien  was  prior,  superior,  to  that  acquired  by  the  Commonwealth. 

In  September,  1891,  the  mortgagees  instituted  an  action  to  en- 
force  their  lien,  Robinson    being   sole   defendant,  iand  obtained 
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judfi^ment  for  ssile  of  the  land  and  mill  to  satisfy  their  debt,  which 
took  place  in  May,  1892,  when  H.  P.  Rexroat  beoame  purchaser 
at  the  sum  of  $40,  less  than  half  value. 

December  24,  1892,  the  Commonwealth  of  Kentucky  brought 
this  acstion  against  Bobinson,  the  two  mortgagees,  and  H.  P.  Bex- 
Toat,  the  purchaser,  seeking  to  annul  proceedings  had  in  the 
action  by  the  mortgagees,  and  a  resale  of  the  property. 

Subsection  8,  section  694,  Civil  Code,  is  as  follows:  **The  plain- 
tiff, in  an  action  to  enforce  a  lien  on  real  property,  shall  state  in 
his  petition  the  liens.  If  any,  which  are  held  thereon  by  others 
and  make  the  holders  defendants;  and  no  sale  of  the  property 
shall  be  ordered  by  the  court  prejudicial  to  the  rights  of  thenold- 
«rs  of  any  of  the  liens.'* 

That  provision  was.  it  seems  to  us,  intended  to  apply  to  a  lien 
acquired  bv  issue  and  levy  of  an  execution,  and  held  by  another 
than  the  plaintiff  in  such  action  as  is  therein  mentioned  as  well 
as  any  other  lien,  for  the  language  used  comprehends  all  liens. 
It  is  true  the  property  might  have  been  sold  under  the  execution, 
subject  to  the  mortgage,  before  the  action  was  instituted  by  tiie 
mortgagees,  or  the  equity  of  redemption  might  have  been  levied 
on  and  sold  after  th^  judgment  sale  in  May,  1892.  But  although 
no  sale  uuder  execution  was  made  or  attempted,  nor  any  reason 
lor  non-action  by  the  Commonwealth  appears,  still  there  is 
nothing  in  this  record  to  show  the  lien  acquired  in  June,  1890, 
has  been  waived  or  lost,  and  the  Commonwealth  had  a  right  to 
be  and  ought  to  have  been  made  a  party  defendant  to  the  action 
Instituted  in  September,  1891,  and  should  not  now  be  prejudiced 
by  failure  of  the  plaintiff  in  that  action  to  make  it  a  party;  for 
if  the  holder  of  a  lien   can,  by  an   action,  subject  encumbered 

{property  wholly  to  satisfaction  of  his  debt,  without  making  other 
ienholders  parties  defendant,  that  section   is  without  any  mean- 
ing or  force. 

What  may  be  the  attitude  and  rights  of  an  innocent  purchaser 
under  such  judicial  sale  as  that  made  in  the  action  by  the  mort- 
gagees we  need  not  now  determine;  for  not  only  did  the  plaintiffs 
nave  notice  of  the  execution  lien  of  the  Commonwealth  when 
they  instituted  their  iiction,  but  the  evidence  clearly  shows  the 
purchaser,  H.  P.  Hexroat,  had  notice  before  the  sale  took  place. 
There  is,  in  our  opinion,  no  reason  why  that  sale  should  not  be 
now  set  aside  and  judgment  rendered  for  a  resale  and  applica- 
tions of  whatever  of  proceeds  may  be  left  after  satisfying  the 
mortgage  debt  to  the  demand  of  the  Commonwealth  of  Kentucky. 
Wherefore,  the  judgment  dismissing  this  action  is  reversed, and 
cause  remanded  for  proceedings  consistent  with  this  opinion. 


KBEMEB,  Ac.  v.  FIDELITY  TBUST  &  SAFETY  VAULT  CO. 
(Filed  February  14,  1895— Not' to  be  reported.) 

TruBtfi— Sale  nf  realty  to  pay  an nuity  charged  upoD  it— Under  the  will  of 
John  Bull  the  annuity  devised  to  bis  vcidow  is  a  charge  upon  oertain  prop- 
erty. The  trustee  having  advanced  the  amount  of  the  annuity  to  the  widow, 
it  was  proper  for  the  chancellor  to  order  part  of  the  realty  charged  with  its 
payment  sold  to  reimburse  his.  The  court  bad  the  authority  to  order  the 
wale,  and  the  proceedings  were  not  trroneous.  The  purchaser  at  the  sale  ac- 
<iuired  a  good  title,  and  bhould  be  compelled  to  accept  a  conveyance. 

Bacon  &2Macpherson  for  appellants. 
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John  C.  Russell  for  appellee. 

Appeal  from  Louisville" Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  is  an  appeal  by  Henry  L.  Kremer  and  other*?,  who  were 
purchasers  of  certain  lots  in  the  city  of  Louisville  under  a Judg<i^ 
ment  in  equity  in  favor  of  the  Fidelity  Trust  and  Safety  Vault 
Co.,  trustee  of  John  Bull,  deceased,  and  in  their  own  right,, 
against  the  widow,  children  and  devisees  under  the  will  of  Joba 
Bull. 

These  appellants,  as  purchasers,  refused  to  comply  with  the- 
terms  of  sale  or  accept  the  title,  such  as  is  oxiiibited  by  the  pro- 
ceedings and  judgment  selling  the  property.  The  action  was  not 
instituted  under  the  provisions  of  the  Code  for  the  sale  of  in- 
fants' real  estate  or  the  sale  of  those  having:  a  remainder  inter- 
est, but  was  sold  to  enforce  the  trust  in  favor  of  the  widow  of 
John  Bull  crpated  by  his  will  and  to  subject  the  lots  to  sale  in 
order  to  satisfy  the  annuity  deviled  the  widow,  and  for  which, 
the  corpus  of  the  estate  is  in  ph  1  i  terms  made  liable.  The  ap- 
pellee, as  WHS  held  in  a  former  appeal,  has  a  lien  on  the  realty 
that  was  sold  in  this  action  in  order  to  reimburse  them  for  the^ 
advancements  made  to  the  widow  in  discharge  of  her  annuity. 
(Also  Meddis  v.  Bull,  13  Ky.  Law  Rep.,  767.) 

There  is  an  express  devise  to  the  widow  of  $1,000  per  month* 
and  the  property  subject  to  the  payment  of  this  annuity  is  par- 
ticularly pointed  out  by  the  will  of  the  testator,  and  the  appellee 
having  in  good  faith  and  at  the  instance  of  the  widow  advanced 
this  annuity  foi'  and  to  her,  there  is  no  reason  why  they  should 
not  be  reim'bursed,  and  out  of  the  same  property  upon  which  this 
trust  was  made  a  charge  by  the  'estator. 

The  widow  admits  the  advar cements  made,  and  the  testimony 
leaves  no  doubt  on  that  subject,  and  so  the  chancellor  acquired 
the  jurisdiction  to  sell  this  property  by  reason  of  the  will  and  in 
execution  of  its  provisions. 

The  property  sold  was  liable  for  this  annuity,  and  the  testi- 
mony is  convincing  that  no  personal  estate  or  money  is  in  tb^ 
hands  of  the  trustee  with  which  to  discharge  ^the  claim,  and  the 
necessity  for  selling  this  realty  is  apparent.  'The  parties  inter- 
ested are  all  before  the  court— the  life  tenants,  the  infants,  the 
widow,  etc.  The  infants  are  represented  by  a  guardian  ad  litemv 
and  the  nonresidents  by  counsel  under  proper  warning  orders. 

When  this  case  was  heretofore  in  this  court  thf«re  was  not  sufiQ- 
cient  testimony  as  to  the  condition  of  the  estate  left  by  the  tes- 
tator, and  in  reversing  the  judgment  it  was  intimated  by  the 
court  that  some  arrangement  ouglit  to  be  made  by  which  the 
estate  could  be  saved  the  expense  of  continued  law  suits  to  pay 
this  annuity  and  to  relieve  the  estate  of  this  heavy  burden  on 
the  corpus,'its  value  having  been  greatly  lessened  by  leason  of 
the  great  decline  in  values  as  to  all  sorts  of  property.  It  was 
more  advisory  than  mandatory,  but  still  it  is  apparent  the  testa- 
tor never  conteinplated  this  vast  waste  uf  his  estate,  and  it  ought 
to  be  checked  in  some  manner.  The  warning  orders  as  to  the 
nonresidents  on  the  amended  petition  cure  any  defect  that  might 
otherwise  have  existed,  and  the  infants  are  before  the  court  by 
proper  service.  This  land  brought  its  value,  and  the  judgment 
should  not  be  reversed  on  the  question  raised  as  to  the  appraise- 
ments. 

The  judj;ment  requiring  the  pui chasers  to  comply  with  the 
t^rms  of  sale  is  affirmed. 


Tl]^  K^i^tacky  IjaW  K^porter 
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JONES,  &c.  V.   MOORE. 

(Filed  December  11,  1894.) 

Gonstruotion  of  dpvlse— testator,  who  left  surviviD^  hiiii  a  widow  aod  an< 
only  son  a  few  nionrhs  old,  appointed  certain  persons  as  trustees  for  his 
widow  during  her  life,  and  as  trustees  and  guardians  for  his  son  until  be 
should  arrive  at  the  age  of  twenty-one  years.  By  the  third  clause  of  his 
will  $6,0()0  was  given  to  the  trudtees  for  the  wife,  the  Interest  thereon  to  be 
paid  her  annually,  and  at  her  death  said  sum  was  to  go  to  the  son,  if  living; 
and  if  not,  then  to  testator's  brothers  and  sisters.  By  the  seventh  clause 
the  residue  of  the  estate,  consisting  of  lands,  slaves,  onsh  and  cash  notes,  was 
placed  in  the  hands  of  the  trustees  and  guardians  for  the  benefit  of  the  son, 
with  power  given  theuj  to  invest  any  portion  thereof  in  real  estate,  as  they 
might  think  proper.  If  the  son  died  without  issue,  the  es^tate  bequeathed 
blm  to  come  back  to  and  be  divided  among  the  testators  brothers  and  sisters 
on  the  same  terms  and  principles  as  provided  by  the  third  clause  of  the  will 
concerning  the  t6,00i».  Held— The  words  '*dylng  without  issue,"  used  in 
the  seventh  clause  of  the  will,  related  to  a  dying  without  issue  by  the  son 
before  attaining  the  age  of  twenty- one  years.  Having  lived  until  he  was 
twenty-one  years  of  age,  the  son  took  the  estate  devised  by  the  seventh  clause 
absolutely,  and  not  subject  to  be  defeated  by  his  thereafter  dying  without 
Issue. 

Bell  &  Bell  and  Gaither  &  Vanarsdale  for  appellants. 

Poston  <fc  Jacobs  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Cyrus  Jones  died  testate  in  Mercer  county,  Ky.,  in  1850.  His 
son  and  principal  devisee  reached  his  majority  in  1871,  and  died 
without  issue  in   1891. 

The  land  the  son  took  under  his  father's  will  is  the  subject- 
matter  of  this  litigation. 

The  question  is,  did    the  son    take  it    in    fee,  subjcet  to    be  de- 
teated  upon  his  dying  at  any  time  without  issue,  or  the  fee  to  be 
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dcfe.'ited  only  upon  his  dying  without  issue  before  reaching^  his 
majority?  If  the  former,  the  appellants,  the  collateral  kindred 
of  the  testator,  will  recover  it.  If  the  latter,  the  appellees,  the 
purchasers  under  the  son,  will  retain  it. 

After  providing  for  the  payment  of  his  debts  the  testator  named 
his  brother  and  another  as  trustees  for  his  wife  during  her  life, 
and  also  as  trustees  and   guardians  for   his  only    son    until   he 

should  arrive  at  the  age  of  twenty-one  years. 

By  the  third  clause  he  placed  $6,000  in  the  hands  of  the  wife*8 
trustees,  the  interest  of  which  was  to  be  paid  to  her  annually, 
and  at  her  death  the  prinolpal  was  to  go  to  his  son,  if  living, 
and  if  not  then  to  the  living  brothers  and  sisters  of  the  testator, 
and  the  issue  of  such  as  were  dead. 

By  other  clauses  he  made  further  provision  for  his  wife,  and  in 
the  seventh  clause  provided  as  follows:  '*!  give  and  bequeath  to 
my  son  and  only  child  all  the  rest  of  my  estate,  consisting  of 
lands,  slaves,  cash  or  cash  notes,  to  he  placed  in  the  hands  oi  his 
trustees  and  guardians  for  his  benefit,  hei'el>y  empowering  them 
to  invest  any  additional  portion  thereof  in' real  estate  as  they 
shull  think  proper;  and  shouid  my  son  die  leaving  no  issue,  then 
and  in  that  case  tiie  estate  hereby  bequathed  to  him,  whatever 
it  may  be,  to  come  back  to  and  be  divided  among  my  brothers 
and  sisters  or  their  issue  on  tlie  same  terms  and  principles  as  is 
provided  in  the  tiiird  clause  of  this  my  will  in  relation  to  the 
$6,IKX)  bequeathed  to  the  use  and  benefit  of  my  wife  herein." 

When  the  will  was  made  the  son  was  only  a  few  months  old. 
TliR  father  had  in  mind  the  long  lapse  of  time  during  which  these 
trustees  or  guardians  were  to  have  the  control,  of  the  estate,  and 
lie  enlar'i:ed  their  powers  so  that  they  might  take  the  accumu- 
ated  personalty  and  invest  it  in  real  estate,  if  they  saw  proper, 
and,  if  the  son  died  during  their  management  and  control,  the 
estate,  whatever  it  happened  to  consist  by  reason  of  tlieir  invest- 
ments, was  to  go  to  the  testator's  brothers  and  sisters.  This  is 
not  the  case  of  a  devise  to  A  in  fee,  and  if  he  die  without  issue 
remainder  over  to  B.  It  is  in  effect  a  devise  to  the  trustees  and 
guardians  of  A  until  a  particular  time,  at  which  A.,  if  living, 
becomes  entitled  to  the  estate,  and  if  he  died  without  issue 
before  that  time,  then  over  to  B. 

The  lands,  slaves,  cash  and  cash  notes — all — are  devised  and 
bequeathed  under  the  same  limitation,  and  it  is  wholly  improb- 
able that  a  rational  testator  would  make  such  a  provision  as  to 
cash  as  looked  to  its  distribution  upon  an  indefinite  failure  of 
issue  on  tlie  death  of  the  first  taken.  But  while  this  cash  and 
these  cash  notes  were  in  the  hands  of  the  trustees  and  guardiaus, 
or  if  portions  thereof  had  been  invested  in  real  estate,  **  whatever 
it  may  be, "  the  whole  must  be  turned  over  to  the  remainder- 
men if  the  son  died  without  issue.  While  the  estate  was  thus 
under  the  control  of  the  trustees  and  guardians,  this  provision 
was  rational  and  feasible,  but  wholly  impracticable  as  to  the 
personalty  if  the  time  of  distribution  be  extended  to  an  indefinite 
and  uncertain  future  event. 

As  said  above,  this  provision  as  to  the  trustees  has  the  elements 
of  a  devise  of  a  particular  estate  to  them,  and  '*in  such  a  case 
the  law  will  not  incline  to  any  other  conclusion  than  that  the 
death  must  be  during  the  particular  estate  unless  the  letter  or 
context  of  the  will  plainly  shows  that  the  testittor  intended  a 
death  either  in  his  own  lifetime  or  at  any  time  whenever  it  might 
occur."     (Bisner  v.  Richardson,  5  Dana,  424.) 

"In  the  absence  of  such  a  disposing  intent  appearing  from  the 
will,  it  will  not  be  presumed  that  the  testator   intended  that  the 
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property  shoald  be  distributed  to  tbe  devisee,  and  that  he  should 
^Dter  upon  the  enjoyment  of  it,  and  yet  his  Interest  therein  be 
liable  to  be  defeated  by  his  subsequent  death,  however  remote/* 
<Ferguson,  Ac.  v.  Thomason,  &c.,  87  Ky.,  619.) 

The  time  fixed  for  the  ultimate  disposition  of  the  $6,000  was  at 
the  death  of  the  widow,  and  the  son,  if  living,  then  took  it. 
There  was  no  further  limitation  as  to  his  taking,  because,  as  we 
suppose,  the  time  for  his  taking— that  is,  the  death  of  the  widow 
— might  occur  after  he  had  reached  his  majority. 

We  think  the  construction  adopted  gives  effect  to  the  manifest 
Intent  of  the  testator,  and  the  general  rules  of  construction,  use- 
ful only  as  they  may  aid  in  arriving  at  the  intention  of  a  testa- 
tor, are  in  accord  with  the  one  adopted  in  this  case. 

Judgment  affirmed. 


SEALE  V.  SHEPHERD. 
(Filed  January  18,  18S5-— Not  to  be   reported.) 

1.  Trespass  to  try  title— Instructions— In  an  action  of  trespass  to  try  title, 
Id  which  each  party  claimed  title  in  himself  and  a  rifibt  to  recover  damages 
from  his  adversary,  tbe  court  in  its  instructions  first  correctly  instructed  tbe 
jury  as  to  what  evidence  plaintiff  roust  produce  to  show  title  to  the  land  by 
derivation  from  the  Commonwealth,  and  the  extent  and  nature  of  adverse 
possession  i-equired  of  him  to  acquire  title  by  prepcription,  and  then  in- 
structed the  jui-y  that  it  could  tind  damages  for  defendant  if  it  found  that 
"'defendant  owned  by  title  or  possession  the  land  on  which  the  plaintiff  cut 
timber/' and  that  they  must  find  for  defendant ''if  plaintiff  went  upon 
defendant's  land  and  committed  trespasses,"  etc.  Held— The  instructions 
tsoncerninff  defendant's  ri^ht  of  I'ecovery  were  ioiperfect  and  erroneous  in 
that  they  failed  to  state  how  defendant  must  require  and  show  title,  and 
What  nature  or  extent  of  possession  was  required  of  him  to  show  a  possessory 
title. 

2.  Same— Boundary— Agreed  line— Champerty— In  this  action  of  trespass 
to  try  title,  the  verdict  findings!  damagres  for  defendant  a^ralnst  plaintiff  **by 
oonflrminff  the  line  N.  85  E.  was  erroneous  for  these  reasons:  '*The  natural 
objects  called  for  at  the  corners  of  plaintiff's  patent  are  well  established, 
-and  must  fix  the  boundary  of  his  tract,  even  though  the  course  N.  86  £.  will 
not  run  to  such  corners.  Plaintiff  and  defendant's  prtdeceFsors  in  the  title 
claimed  by  him  agreed  upon  a  division  line  different  from  that  fixed  by  tbe 
jury.  Plaintiff  was  in  possession  of  the  land  claimed  hy  him  when  defend- 
ant acquired  his  deed  to  the  Innd  between  the  agreed  Hue  and  the  course  N. 
95  E.,  and,  therefore,  defendant's  deed  was  champertous  and  void. 

Bidden  <fe  Riddell  and  E.  E.  Hogg  for  appellant. 

W.  H.  Holt  and  J.  M.  Sebastian  for  appellee. 

Appeal  from  Owsley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Grace. 

This  controversy-  was  commenced  in  the  Owsley  Circuit  Court 
by  J.  W.  Seale  filing  suit  therein  against  S.  B.  Shepherd,  claim- 
ing damages  in  the  sum  of  $350  for  certain  trespasses  alleged  to 
have  been  committed  on  his  lands  by  said  S.  B.  Shepherd.  After 
responding  to  this,  denying  the  trespass  and  claiming  title  In 
himself  to  the  lands,  whereon  the  trespass  was  charged,  said 
Shepherd  makes  in  his  answer  countercharges  of  trespass  and 
damages  against  said  Seale,  making  same  a  set-off  or  counter 
olaim  against  said  Seale,  and  claiming  Judgment  over  against 
him  for  damages. 
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On  the  trial  of  the  cause  the  jury  found  against  plaintlflT,  Seale» 
on  his  petition,  and  in  favor  of  defendant.  Shepherd,  on  his  set- 
off or  counterclaim  by  the  following  verdict: 

**We,  of  the  jury,  agree  and  find  for  the  defendant,  S.  B.  Shep- 
herd, by  confirming  tlie  line  N.  85  £.,  also  damages,  $500. 

Signed:    **A.  J.  BAKER, 

**  Foreman." 

And  on  this  verdict  a  judgment  was  rendered,  and  plaintiff,  J. 

W.  Seale,  appeals  to  this  court,  and  relies  for  error,  so  far  as  the- 

action  of  the  court   below  was   concerned,  on  the  giving   by  said 

court  of  instructions  Nos.  6  and  7,  to  which  he  then  and  now 
excepts  and  objects,  same  being  declaratory  of  the  right  of  de- 
fendant. Shepherd,  to  recover  against  said  Seale. 

Tt  will  be  observed,  in   examining  the   entire  instrutions   given 
by  the  court  from  1  to  8  inclusive,  that  by  the  first  instruction  the- 
court  state(i  in    the  usual  form,  and    correctly,  the  law   and  facta 
on  which  plaintitT   had  the   right   to  recover  against   defendant. 
Shepherd.     As  first,  that  it    must   be    by  title,  regularly   derived 
from  the  Commonwealth    of   Kentucky,  reciting  in    said  instruc- 
tions  the   general  conveyances  from  the   patent.pe,    Craig,    under 
whom  plaintiff,    Seale,    claimed  to   marked    boundary  lines,  cor- 
ners, etc. ;  or,  secondly,  that   said    Seale   might   recover   for  any 
trespass  by  Sliepherd,  provided    he  (said  Seale)  and    those  under 
whom    he   claimed   had    been    in    the    peaceable,    uninterrupted, 
adverse  posses^^ion  of  said  land  fur  fifteen  years  next   before  said 
trespass,  claiming  to   a   known,  well-defined,    marked    boundary 
line. 

Then,  further  on,  giving  an  instruction  substantially  correct  in 
reference  to  any  change  or  modification  of  the  original  lines  and 
corners  by  a  compromise  line  made  between  their  several  vendora 
while  owning  and  in  i)ossession  of  said  lands,  and  after  this, 
when  the  court  came  to  instruct  the  jury  in  behalf  of  defendant 
and  to  submit  the  facts  and  to  declare  the  law  whereon  said  de- 
fendant, Shepherd,  could  recover  on  his  counterclaim  for  dama- 
ges, the  court  gave  instructions  Nos.  6  and  7. 

No.  6  is  as  follows:  "If  the  jury  believe  from  the  evidence  that 
the  plaintiff,  Seale,  went  upon  the  lands  of  the  defendant.  Shep- 
herd, and  commitred  the  trespasses,  or  any  of  them  complained 
of  by  the  defendant,  they  will  find  for  him  such  damages  as  they 
believe  from  the  evidence  he  has  sustained,  not  exceedirg  the 
amount  claimed  by  him  in  his  pleading." 

And  No.  7  is  as  follows:  *'If  the  jury  believe  from  the  evidence 
that  Shepherd  owned  by  title  or  possession  the  land  on  which 
the  plaintitT,  Seale,  cut  timber  and  committed  the  trpsoass  com- 
plained of  by  the  defendant.  Shepherd,  they  should  find  for  him 
the  damages  which  they  br^lieve  from  the  evidence  he  has  sus- 
tained, not  exceeding  the  amount  claimed  in  his  pleading.^* 

It  will  be  observed  thai    in  these   instructions,  which   plaintiff 
complains  of.  the  first   or  No.  6  only  says:  "If  the    jury  believed 
from  the  evidence  that  plaintiff,  Seale,  went  upon  the  lands   of 
defendant.  Shepherd,  committing,"  etc. 

And  in  the  seventh  instruction  "that  if  the  jury  believe  from 
the  evidence  that  defendant.  Shepherd,  owned  by  title  or  posses- 
Bion  the  lands  on  which  plaintiff  cut  timber,"  etc. 

Then  neither  instruciton  undertakes  to  define  or  state  to  the 
jury  how  they  were  to  ascertain  or  determine  what  lands  werc^ 
owned  by  the  said  Shepherd,  as  in  the  sixth  instruction;  neither 
explains  or  states  bow  said  Shepherd  could  acquire  title;  nor  the 
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5)hAract6r  or  lencct;h  of   time  he  must  have  held  by   possession  in 
T>rder  to  enable  him  to  maintain  his  action. 

Then  it  will   be   observed,  as   matter   of  fact,  that  a   material 
difference  was   made   by  the   court,    unintentionally,    we    think, 
between  the  title  upon  which  Scale  might  recover  and    that  upon 
which  defendant,  Shepherd,    might  recover  over  against   Scale; 
%nd  a  material  change,  too,  in  rbouiring  plaintiff.  Scale,  to  have 
fifteen  years  actual  continuous,  adverse  possession,  claiming  to  a 
well-defined,  marked   boundary  next   before   (he   commission   of 
the  trespasses  by  Shepherd  in  order  to  entitle  him  to  recover,  but 
-only  requiring  defendant.  Shepherd,  to  have  possession  to  enable 
him  to  recover.     This,  we  take  it,  was  an  oversight  by  the  court. 
"The  judge,  having  defined  in  the  same  series  of  instructions  what 
it  meant  by  a  valid  title  and  what  it  meant   l)y  a  possessory  title 
that   would   authorize  recovery,  may   have   supposed    the    jury, 
when  it  came  to  considering   the  adverse   side,   would   consider 
-said   limitations  as   implied  and   as  applicable   to   both    parties 
-alike,  and  a  lawyer  might  have  so  understood,  but  is  it  clear,  or 
tsan  it  be  made  reasonably  certain,  that  the   jury  trying  the  case 
•did  so  understand?  Courts   are   usually   satisfied  if   they   get  the 
jury  to  understand  what  has  been  told  tJiem,  even   when   consis- 
tent for  both  sides  of   the  case,  without  expecting  them  to  go  be- 
yond, and   always  choose    the  right   where    unlike  states  of   case 
are  submitted  to   them,  though    the   same  principle  may   be  in- 
volved. 

We  think  instructions  Nos.  6  and  7,  as   given   by   the   court  in 
Tavor  of  defendant  and    against   the  plaintiff,    and    under  which 
they  must  have  found  theii  verdict  for  defendant,  are  imperfect 
•expositions  of  the  law  and  prejudicial  to  the  rights  of   the  plain- 
tiff, who  is  excepting  to  same. 

It  will  be  also  observed  that  though  this  suit  was  not  in  eject- 
ment, nor  yet  a  chancery  proceeding  to  settle  and  locate  a  dis- 
puted line,  hut  only  an  action  in  damages  for  a  trespass  at  a 
particular  place,  yet  the  jury  went  further,  and  by  their  verdict 
undertook  to  establish  the  line  between  these  parties  as  they 
say,  *'we  find  for  defendant  by  confirming  the  line  N.  85  E.*' 
Tiiis  was  error  and  prejudicial  to  plainitff  in  this  case.  This  line, 
as  indicated  t)y  the  jury,  doubtless  refers  to  the  line  running  by 
the  calls  of  the  Craig  deed,  who  was  tlie  patentee,  to  Elijah 
Bowman,  in  N.  85  E.  from  the  two  sugar  trees  and  white  walnuts 
Bt  the  mouth  of  Meadow  creek  to  a  hickory  and  beech  on  a  ridge 
at  221  poles. 

This  deed  was  made  in  1804,  and  this  corner  appears  in  this 
■controversy  to  be  now  clearly  established  by  the  testimony,  and 
yet  this  line  has  in  this  controversy  been  thrice  run,  if  not 
oftener,  and  by  all  the  surveys,  aline  run  at  this  day  by  the  com- 
pass N.  85  E.  runs  at  the  eastern  end  of  said  line  more  than  three 
poles  north  of  this  corner,  the  hickory  and  beech,  plaintiff, 
Seale,  owning  and  claiming  by  regular  derivation  of  title  on  the 
north  side  of  this  line.  Baker,  the  surveyor,  who  ran  this  line 
"both  in  18tX)  and  1891  so  testifies,  and  on  his  first  running,  after 
finding  himself  three  poles  north  of  this  corner,  then  went  to  it, 
reversed  the  course  and  ran  back  to  the  two  sugar  trees  and 
white  walnut  at  the  mouth  of  Meadow  creek,  on  a  degree  S.  86 
W. .  nearly  striking  sanie,  thus  showing  clealry  and  conelusivley 
that  aline  N.  85  E.  from  the  corner  at  the  mouth  of  meadow 
^reek  would  run  three  poles  or  more  north  of  i^laiu tiff's  clearly 
established  corner  by  his  title  papers,  and  yet  plaintiff  and  those 
under  whom  he  claims  have  been  in  the  actual  adverse  possess- 
ion of  the  lands  covered  by  said  deed  for  inor«  than  fifty  years. 
The  compromise  line  with  the  Mores,  who  owned  the  land  on 
the  south  side  of   this  line,  wherever   it   is,  and    made    between 
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Beale  and  those  in  po^^sesslon,  and  from  whom  Shepherd  olairoSy 
and  made  prior  to  1867,  runs  yet  further  south  than  this  line  from 
the  mouth  of  the  creek  to  the  hickory  and  beech.  The  exact 
location  may  be  uncertain,  but  it  is  south  of  the  above  line  as 
indicated  and  not  north  of  it.  These  same  parties,  as  shoM^n  in 
this  record,  had  in  1886  or  188B  a  previous  damage  suit  about 
timber  cut  along  this  compromise  line  as  now  claimed  by  plain- 
tiff, and  in  which  plaintiff,  being  sued  by  Shepherd  for  cutting- 
two  trees  south  or  this  same  compromise  line,  conceded  hla 
liability;  said  they  were  cut  by  mistake  and  offered  to  pay  for 
same. 

A  jury  was  empanneled  and  found  on  this  basis  a  verdict 
ag'iinst  said  Seale,  both  parties  recognizing  the  same  line.  After 
this  and  in  1890  defendant,  Shephera,  undertook  to  purchase  and 
did  obtain  a  deed  from  one  of  the  Mores,  his  former  vendor,  for 
the  land  lying  between  this  compromise  line,  and  to  which  he- 
had  originally  purchased,  and  up  to  this  line  of  N.  86  K.  from 
the  two  sugar  trees  and  walnut  at  the  mouth  of  Meadow  creeks 
and  which  land  was  then  clearly  in  the  possession  of  plaintiff^ 
and    the   deed  to   Sliepherd   necessarily    champertous  and    void. 

This  fact,  however,  the  jury,  though  clearly  instructed  by  the 
court,  ignored  and  practically  found  Shepherd  to  be  the  owner 
of  the  land  up  to  a  line  of  N.  86  E.  from  the  mouth  of  Meadow 
creek.  But  as  this  cause  must  go  back  for  further  proceedings  by 
reason  of  the  error  in  the  instructions  Nos.  6  and  7,  as  indicated, 
we  do  not  care  to  comment  further  on  the  evidence.  We  only 
noticed,  as  above,  because  it  appeared  to  be  such  a  flagrant  dis- 
regard bv  the  jury  of  the  law  and  evidence  as  given  on  tne  former 
trial. 

For  the  reasons  indicated  the  judgment  in  the  lower  court  ift 
reversed  and  this  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 
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(Filed  Janauary  22,  1896.) 

Deposit  of  sum  to  guarantee  performance  of  cnntroot— Liquidated  damages 
—Forfeiture— Where  u  purchaser  makes  n  deposit  of  a  specifio  sum  or  inuney 
which  is  to  be  paid  to  the  seller  "in  full  satisfaction  of  all  claims  ttirainst 
the  purchaser  for  any  damages  arising  from  a  breach  of  the  contract  of  pur- 
chase by  him,"  and  it  appears  that  the  damages  arising  to  the  seller  from  a 
breach  of  the  contract  are  uncertain  and  not  capable  of  ascertainment  or 
admeasurement  by  any  known  rule  of  law,  or  where  it  appears  that  said 
sum  has  been  fixed  upon  by  thn  parties  after  an  actual  and  fair  calculation 
as  the  damages  arisir.g  from  the  breach,  such  deposit  will  lie  regarded  aa 
liquidated  damages  due  the  seller,  where  tlje  purchaser  fails  to  comply  with 
the  contract,  and  not  as  a  penalty  or  a  sum  forfeited. 

The  appellant  agreed  to  buy  at  a  time  fixed  from  appellee  property  valued 
at  $351,000,  and  to  guarantee  his  i)erformauce  of  the  contract  made  a  rash 
deposit  of  $25,000  with  a  trust  company,  which  appellee  was  to  accept  in  full 
satisfaction  of  all  claims  to  damages  if  the  purchaser  did  not  comply  with 
his  contract.  At  the  expiration  of  the  time  agreed  upon  appellant  was  given 
an  extension  of  time  to  comply  with  his  contract,  and  the  sura  deposited 
was  paid  to  appellee  to  be  credited  on  the  purchase  price  In  the  event  the 
contract  was  complied  with.  Appellant  failed  to  comply  with  his  contract^ 
and  sued  to  recover  the  $^5,000,  le»is  the  actual  damages  sustained  by  appel« 
lee  by  reason  of  the  lireach  of  the  contract.  Held— Said  sum  is  to  he  re-- 
garded  as  liquidated  damages  and  appellant  can  not  recover  any  part  of  it. 

Rozel  Weissinger  and  Humplirey  &  Davie  for  appellant. 
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Jas.  S.  Pirtle  and  Muir,  Heyman  &  Muir  for  appellee. 
Appeal  from  Jefferson  Circuit  Court,  chancery  division. 
Opinion  of  the  court  by  Judge  Hazlerig;^.  * 

In  the  latter  part  of  the  year  18881  he  appellant,  Woodbury,  then 
chief  manager  of  a  handle  manufactory  at  Knoxville,  Tenn., 
conceived  the  design  of  securing  control  of  the  business  and  prop- 
erty of  all  the  handle  manufactories  in  the  United  States,  of 
which  there  were  some  six  or  eight,  and  selling  the  whole  as  one 
concern  to  a  company  of  English  capitalists. 

The  largest  and  perhaps  the  most  prosperous  of  these  com- 
panies was  that  of  the  appellee,  a  corporation  doing  business  at 
Louisville,  Ky.,  to  the  managers  of  which  the  appellant,  in  No- 
vember, 1888,  applied  for  a  statement  of  the  price  at  which  they 
would  sell  their  entire  business. 

fie  was  met  with  the  statement  that  it  was  not  for  sale;  but 
upon  further  conference  a  written  contract  was  entered  into,  by 
which  the  appellee  agreed  to  sell  and  the  appellant  to  buy  the 
entire  plant.  The  time  fixed,  however,  for  the  payment  of  the 
purchase  price  was  in  the  future,  and  at  the  demand  of  the  ap- 
pellee the  sum  of  |25,00i)  was  deposited  by  the  appellant  in  the 
hands  of  the  Fidelity  Trust  <&  Safety  Vault  Company,  of  Louis- 
ville, the  ultimate  disposition  of  which  fund  was  provided  for  in 
the  contract. 

Upon  the  approach  of  the  time  when  the  trade  was  to  be  fully 
consummated,  the  appellant,  still  confident,  as  he  had  all  along 
been,  of  bringing  tne  pending  negotiations  with  his  English 
associates  to  a  successful  close,  found  that  he  required  longer 
time  within  which  to  raise  the  necessary  funds  to  purchase  the 
large  properties  indicated.  Upon  application  to  the  appellee, 
further  time  was  given,  but  on  somwnat  different  terms;  and  a 
second  contract  was  entered  into  bet.veen  the  parties,  in  whicli 
the  $25,000  heretofore  on  deposit  was  paid  to  the  appellee. 

When  the  time  finally  arrived  under  the  extension  contract  for 
the  completion  of  the  purchase  the  appellant  failed  to  comply 
with  his  undertaking.  Thereafter  he  demanded  of  the  appellee  a 
return  of  the  $25,000,  and  that  being  denied  him,  he  brought  this 
action.  No  grievances  against  the  appellee  worthy  of  considera- 
tion are  set  out  in  the  petition.  After  giving  a  history  of  the 
transaction  and  setting  forth  the  contents  of  the  two  contracts, 
the  appellant  in  effect  admits  substantial  performance  on  the 
part  of  the  appellee  and  his  own  inability,  after  a  hard 
and  fruitless  struggle,  to  complete  his  agreements  under  either 
contract. 

He  charges,  however,  •*that  said$25.0ii0  was  a  penalty,  and  was 
paid  without  any  consideration;  th^t  .the  actual  loss  or  damage 
suffered  by  defendant  fioes  not  exceed  the  sum  of  $1,(X)0;"  and 
he  prays  **that  the  defendant  be  compelled  to  state  the  amount 
of  its  actual  loss  anc^damage  by  reason  of  the  plaintiff's  failure 
to  complete  said  contract,  and  for  judgment  for  $25,000,  less  such 
loss  or  damage  as  the  same  may  be  established,"  etc. 

Manifestly,  the  rights  of  the  ])arties  are  controlled  by  the  con- 
tracts, and  omitting  the  descriptivti  parts  and  other  matters  not 
in  issue,  section  1  of  the  first  contract,  dated  March  IB,  1889, 
reads  as  follows: 

Ist.  The  party  of  the  first  part  hereby  agrees  to  sell  to  the  party 
ot  the  second  part  all  its  lands,  leases,  mills,  milling  property, 
buildings,  machinery  patterns,  stocks,  raw  and  wrought,  and  in 
process  of  manufacture,  and  all  its  other  property  of  every 
description  on  hand  at   the  time    hereinafter  mentioned    (except 
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-cash,  contracts,  book  and  ledger  accounts,  and  other  debts  and 
-demands  due  the  party  of  the  first  part),  the  same  constituting: 
its  entire  plant  and  materials  of  manufacture,  and  also  the  good 
will  of  its  business,  which  real  estat  is  described  as  follows: 
♦  ♦  ♦  (a)  For  plant  and  good  will,  the  sum  of  two  hundred 
and  forty-six  thousand  dollars  (246,000)  in  cash  to  be  paid  on  the 
1st  day  of  August,  1889,  or  sooner,  on  notice  as  hereinafter  pro- 
vided, at  12  o*clock  noon  at  the  office  of  the  Farmers  Loan  and 
Trust  Co.,  in  the  citv  of  New  York,  at  which  time  and  place  the 
conveyances  and  other  documents  necessary*  to  tarnsfer  title  to 
the  property  will  be  ready  for  delivery,  (b)  All  stock,  raw, 
wrought  and  in  process  of  manufacture,  etc.,  it  agrees  to  sell  to 
the  party  of  the  second  part,  for  cash,  at  the  time  of  the  trans- 
fer, on  a  basis  of  the  cost  thereof  to  the  said  party  of  the  first 
part,  as  shown  by  its  inventory  of  January,  1888,  etc. 

2d.  The  party  of  the  second  part  hereby  agrees  to  buy  the  said 
property  of  the  party  of  the  first  part,  and  to  pay  therefor  the 
sums  above  provided,  at  the  times  and  in  the  manner  above  set 
forth ;  and  that  if  he  shall  desire  to  close  the  said  sale  and  acquire 
the  said  property  before  the  1st  day  of  August,  1889,  he  will  give 
the  party  of  the  first  part  thirty  days'  notice  of  his  intention  so 
to  do,  with  the  time  of  closing,  the  place  to  remain  as  aforesaid. 

3d.  (a)  The  party  of  the  first  part  agrees  to  furnish  the  party  of 
the  second  part,  within  ten  days  after  the  execution  of  this  agree- 
ment, with  a  true  inventory  of  the  several  parcels  of  real  porperty 
now  owned  by  the  party  of  the  first  part,  fully  describing  the 
same,  and  will  at  all  times  before  closing  facilitate  the  exami- 
nation of  titles  bv  the  attorneys  of  the  party  of  the  second  part, 
by  permitting  the  inspection  of  title  deeds,  and  in  any  other 
manner  reasonably  to  be  required  by  him  or  them. 

(b)  This  provides  for  an  inventory  of  the  personalty  to  be 
made  in  the  presence  of  a  person  to  l)e  named  by  the  second 
party,  and  concludes  thus:  "And  it  is  further  agreed  that  what- 
ever may  be  the  amount  of  such  stock,  and  of  such  other  prop- 
erty on  hand  at  the  time  of  tlie  transfer,  the  party  of  tiie  sceond 
part  shall  not  be  re^iuired  to  pay  on  account  thereof  any  greater 
sum  than  one  hundred  thousand  dollars  ($100, 000). 

Item  e  provided  for  clearing  the  property  of  all  liens,  taxes, 
etc.,  and  for  tranfserring  unexpired  insurances. 

Item  d  provided  that  covenants  were  to  he  incorporated  in  the 
•documents  of  transfer  that  the  first  party  or  its  stockholders 
would  not  again  engage  in  the  manufacture  of  handles,  etc. 

(e)  The  party  of  the  first  part  agrees  that  it  will  not  deviate 
from  the  usual  course  in  the  managementof  its  business,  pending 
the  completion  of  this  contract,  and  that  the  party  of  the  second 
part  may,  at  any  time  after  the  execution  thereof,  have  free  ac- 
cesss  to  the  hooks  of  the  party  of  the  first  part,  by  any  account- 
ant he  may  select,  for  the  purpose  of  ascertaining  the  earning 
capacity  of  the  business  of  the  party  of  the  first  part  for  a  period 
of  ten  years  last  past.  • 

Section  4  is  important,  and  reads  as  follows: 

4th.  The  party  of  the  second  part  has,  at  the  time  of  the  execu- 
tion of  this  contract,  deposited  with  the  Fidelity  Trust  &  Safety 
Vault  Co.,  of  Louisville,  Ky.,  the  sum  of  twenty-five  thousand 
•dollars  ($2o,(K)0),  and  it  is  aj-reed  that  the  same  is  deposited  as  a 
guaranty  for  the  performance  of  this  contract  by  the  party  of 
the  second  part  or  his  assigns;  and  in  the  event  of  the  failure 
to  complete  this  contract  by  iiim  or  them,  the  said  sum  is  to 
be  paid  by  the  said  Fidelity  Trust  &  Safety  Vault  Co.,  to  the 
party  of  the  first  part,  by  whom  it  is  to  be  received  in  full  satis- 
faction of  all  claims  against  said  party  of  the  second  part,  or  his 
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BBsigns,  for  any  damages  arising  from  such  breaoii  of  contract. 
In  the  event  of  tiie  due  completion  of  this  contract  by  both  of 
the  parties  hereto,  the  said  sum  is  to  be  paid  to  the  party  of  the 
first  part  by  the  said  trust  company,  and  it  is  to  be  deducted 
(together  with  interest  thereon  at  the  rate  of  six  per  cent,  per 
annum  from  the  date  of  this  contract  until  the  date  of  the  trans- 
fer herein  provided  for)  from  the  purchase  money  of  the  property 
hereby  agreed  to  be  sold:  ProvideiL  however,  that  the  party  of 
the  first  part  shall  not  be  required  to  allow  interest  on  said  sum 
in  the  settlement  for  any  time  beyond  the  1st  day  of  Augusts 
1889;  and  provided  also,  that  said  party  of  the  first  part  shall  be 
-entitled  to  any  interest  upon  said  sum  so  deposited  that  the  said 
trust  company   may  allow.     And  in    the  event  of   the   failure  of 

the  party  of  the  first  part  to  carry  out  the  provisions  of  this 
agreement,  the  said  sum  shall  be  repaid  by  the  said  trust  com- 
pany to  the  party  of  the  second  part,  without  prejudice,  however, 
to  any  claim,  he  or  his  assigns  may  have  for  damages  by  reason 
t)f  such  breach  on  the  part  of  said  party  of  the  first  part. 

The  second  contract,  made  July  25,  1889,  was  as  follows:  The 
above  contract  (just  referred  to),  entered  into  on  March  16.  1889, 
between  Turner,  Pay  oc  Woolworth  Mfg.  Co.  and  C.  M.  Wood- 
bury, is  now  modified  b.v  the  parties  is  as  follows: 

Is't.  The  time  for  the  completion  of  the  contract  is  extended  to 
January  15,  189(),  but  said  time  may  be  made  to  mature  prior  to 
said  date  bj'  the  second  party,  givinpr  sixty  days'  notice  instead 
of  thirty  days'  notice  as  provided  in  this  contract.  In  considera- 
tion of  this  extension  the  second  party  has  paid  to  said  first 
party  $25,0(X)  by  an  order  upon  the  Fidelity  Trust  &  Safety  Vault 
Co.,  of  Louisville,  Ky..  for  the  guaranty  fund  deposited  under 
this  contract,  which  $25,000  are  to  be  credited  upon  the  purchase 
price  if  tliis  contract  be  completed. 

2d.  In  the  event  of  the  failure  of  the  party  of  the  first  part  to 
carry  out  the  provisions  of  this  contract,  the  party  of  the  first 
part  agrees  to  repay  said  sum  of  $25,(X)()  to  the  party  of  the  second 
part,  witliout  prejuvlice,  however,  to  any  claim  he  or  his  assigns 
may  have  for  damages  by  reason  of  such  breach  on  the  part  of 
the  party  of  the  first  part,  and  in  nowise   to  covpr  such  damages. 

3.  The  said  C.  M.  Woodbury  agrees  to  pay,  in  addition  to  said 
^2o,0(X),  the  sum  of  $226,000,  in  cash,  for  said  plant  and   good  will. 

The  limit  of  $100,000  in  subsection  (b)  of  section  S  of  this  con- 
tract is  changed  to  $125,tKK).  The  inventory  shall  be  made  as  of 
January  1,  18i)0,  if  prior  nofice  be  not  given,  and,  if  prior  notice 
be  given,  the  prior  notice  shall  he  made  as  of  date  fifteen  days 
before  the  time  thus  fixed  by  the  notice  for  the  completion  of 
the  contract.     The  notice  shall  be  given  by  calendar  months. 

4th.  The  increase  of  the  consideration  from  $246,000,  as  stated 
in  section  1  (a)  to  $251,000,  as  stated  above,  is  $5,(X)0,  which  is 
allowed  the  party  of  the  first  part  for  improvements  and  better- 
ments to  he  put  on  the  property  above  described,  and  for  keep- 
ing up  the  plant  until  January  15,  1890,  and  to  cover  any  loss  or 
damage  which  may  happen  to  the  first  party  by  reason  of  con- 
tinuing its  obligation  under  this  contract  as  provided  lierein. 

Looking  to  these  two  contracts  as  one  whole,  we  inquire:  What 
were  the  rights  of  the  parties  upon  the  termination  of  the  time 
within  which  the  deal  was  to  have  been  consumir.ated?  And 
first  what  ought  the  seller  do?  The  appellant  says  it  might  have 
filed  a  bill  to  specially  enforce  the  contract  and  sell  the  property 
under   its  vendor's   lien,  crediting   the  $25,000  already   received. 
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Had  the  property  sold  for  less  than  the  contract  price  it  could 
have  recovered  the  balance  from  Woodbury.  Had  it  sold  for  more 
than  the  contract  price  Woodbury  would  have  been  entitled  to  it; 
oritmighb  have  tendered  the  deeds,  kept  the  $25,000  and  sued 
appellant  for  the  balance  of  the  purchase  price  as  damages  on 
the  contract. 

It  seems  to  us,  however,  that  when  appellee  had  agreed  in  ex- 
press terms  to  accept  $25,000  as  the  price  of  the  appellant's  failure 
to  perform  the  contract,  it  would  be  in  no  condition  to  demand 
additional  or  other  damages  for  such  failure. 

Whatever  else  may   be  said  uf   these  contrai!ts,  it  is   absolutely 

certain  that  at  all  events  the  limit  of  the  damages  to  appellee  by 
the  appellant's  failure  to  perform  his  agreement  was  fixed  at  the 
sum  of  125,000.  This  sum  was  to  be  received  **in  full  satisfaction 
of  all  claims  against  said  party  of  the  second  part  or  his  assigns^ 
for  any  damages  arising  from  such  breach  of  contract.'' 

The  value  of  the  properties  put  under  the  control  of  the  appel- 
lant was  some  $851,000  or  perhaps  $876,000.  The  avecage  annual 
sales  of  the  product  of  appellee's  factories  amounted  to  some 
$350,000.  This  vast  business  was  put  into  the  hands  of  the  man- 
ager of  a  rival  enterprise  and  its  extent  and  detail  laid  open  to  his 
inspection.  Yet  in  no  state  of  case,  as  we  undersiand  the  con- 
tract, could  the  appellee  recover  a  greater  sum  in  damages  to 
their  business  for  the  risks  incurred  tlian  the  sum  of  $25,000. 

If  the  appellee  had  instituted  its  suit  for  specific  performance 
the  answer  would  have  been  that  the  contract  has  already  been 
performed,  because  it  provides  that  if  the  sale  is  not  consum- 
mated the  sum  of  $25,000,  already  paid  to  the  seller,  is  to  be  the 
price  of  that  failure. 

To  any  suit  for  damages,  in  whatever  form  it  might  come,  the 
appellant's  defense  would  have  been  unanswerable  that  the  dam- 
ages fixed  by  the  contract  had  already  been  paid  over;  or,  say 
counsel  for  appellant,  the  appellee  might  have  elected  to  rescind 
the  contract  and  retain  the  possession  of  its  property:  in  which 
event  it  must  have  paid  back  to  the  appellant  the  $25,000,  less 
the  actual  damage  suffered;  and  this  election  and  retention,  it  is 
contended,  are  the  things  which  the  appellee  did  do. 

It  follows  from  what  we  have  said,  however,  that  there  was  no 
election  left  to  the  appellee.  It  had  no  cause  of  action  against 
the  appellant.  The  latter  had  paid  in  full  for  that  which  he  had 
contracted  to  pay,  and  he  had  guarded  against  the  payment  of 
furtlier  damages  by  unmistakable  la^iguage.  Under  these  cir- 
cumstances the  appellee  did  all  it  could  do.  In  other  words,  it 
did  nothing.  It  had  no  lien  for  purchase  money  on  any  property. 
It  had  in  fact  sold  no  property  to  the  appellant.  No  title  to  any 
passed  from  it  to  the  appellant,  and  when  the  appellant  failed  to 
buj-,  as  he  had  agreed  to  do,  no  remedy  was  loft  the  appellee 
save  to  be  contented  with  the  nrovisions'of  the  contract. 

In  contemplation  of  the  parties,  when  looking  to  th«  comple- 
tion of  the  contract,  this  fund  was  regarded  as  a  partial  payment 
of  the  purchase  price:  but  when  looking  to  the  appellant's 
breach  of  the  contract  it  was  regarded  as  the  compensation  due 
to  the  appellee  for  the  rights  it  parted  with  in  and  to  the  control 
of  its  business.  If  this  compensation  were  the  subject  of  ready 
admeasurement  by  the  court,  or  if  the  sum  agreed  on  were  ex- 
cessive, there  might  be  some  excuse  for  equitable  interference. 
But  it  is  possible  for  no  one  to  estimate  with  any  degree  of  cer- 
tainty what  damage  the  appellee  sustained  or  might  have  sus- 
ained  by  reason  of  the  exercise  of  the  rights  given  the  appellant 
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UDder  the  contract  and  hU  failure  tooonsumiinate  the  agreements 

The  learned  chancellor  aptly  put   the   case  thus:  "The  |25,00Q:< 

was  not  paid  to  the  defendant  for  the  mere  consideration  for  the^ 

extension  of  the  contract,  nor  was  it  a  mere  partial  payment.  The- 

parties  provided  for  its  disposition  in  every  contingency,  and  in. 

only  one  was  the  money  to  be  returned  to  the   plaintiff,  and  that. 

was    tlie     failure    to    complete    the    contract     caused     by    the 

default  of   the  defendant.     No   such    contingency   happened.    It. 

can  not  be  said  that  the    sum  paid  is  so   excessive  in   amount  as. 

liquidated  damages,  when    the   nature  of   the  transaction  is  con* 

sidered  in  all  its  parts,  and  the   impossibility  of  estimating  the 

damages  to  defendant  by  reason  of  the  default  of  plaintiff  by  any 
known  rule  of  the  law  is  fully  considered,  as  to  require  the  oourt 
to  disregard  the  terms  of  the  contract  in  order  to  relieve  plaintiff 
from  a  hardship.  The  deposit  or  payment  of  the  money,  and  its. 
appropriation  as  the  parties  directed,  can  not  be  regarded,  upon 
the  facts  of  this  case,  as  the  enforcement  of  a  penalty  or  forfeit-, 
ure." 

Appellant^s  counsel  cites  a  number  of  cases  supposed  to  be  in, 
support  of  their  contention.  In  many  of  them  there  was  ao^ 
absolute  sale,  and  the  vendor,  without  the  consent  of  the  vendee» 
retook  possession.  It  was  held  that  the  vendor  elected  to  re-, 
scind  the  contract,  and  he  was  not  allowed  to  hold  his  land  and 
also  that  part  of  the  purchase  money  which  had  been  paid  by  the. 
vendee.  The  vendor  having  elected  to  rescind  the  contract,  the. 
parties  were  placed  in  statu  quo. 

The  cases  of  Gailbreth  v.  OrewelL  13   Ind.,  485.    and   Dotzeiser- 
V.  Cook,  40  Ind.,  66,  are  of  this  character.     Other  cases  are  cited 
where  the  actual  damages  were  readily  ascertainable;  but  who  can 
estimate  them  in  a  case  like  this  one? 

As  put   by   counsel,  how   much    is   it  worth    to   surrender   the. 
owner^s  right  to  dispose  of   a  large  manufacturing  establisliment 
and  its  good  will  for   ten   months;  or  open   its   books  and  busi- 
ness secrets  to  the  inspection  of  a  smart  and  energetic   rival ;  or- 
have  the  public  know  that  its  property  is   on  the  market   and  its. 
business  of   uncertain    continuance?    Where   is   the  rule   of  law 
which  determines  the  criterion  of  admeasurement? 

Abundant  authority  exists  in  support  of  this  construction. 
Mr.  Sedgwick,  in  hi.s  work  on  Damages,  section  416,  eighth 
edition,  uses  these  word.*^:  '*Where.  independently  of  the  stipula- 
tion, the  damages  would  be  wholly  uncertain  and  incapable  or 
vpry  difficult  of  being  ascertained,  except  by  mere  conjecture^ 
there  the  damages  will  bo  usually  considered  liquidated." 

Mr.  Wharton,  in  his  Law  of  C'ontracts,  section  748,  volume  2, 
says:  ^'Whether  a  depos.t  paid  on  a  contract  for  tlie  purt^hase  of 
real  estate  can  be  recovered  l^ack  on  the  purchase  falling  tiirough» 
depends  upon  the  terms  of  the  contract.  Where  the  purcliaser 
refuses  to  comply  with  the  terms  assented  to  by  him  he  can  not 
recover  l3ack  the  deposit  as  such,  unless  tlie  agreement  pives 
him  that  right,  though  be  might  have  an  action  against  tho 
vendor  for  damages  if  the  vendor  be  the  party  primarily  respon- 
sible for  the  failure  of  the  negotiations.  The  return  of  the  de- 
posit also  may  be  excluded  by  the  terms  of  the  contracts.  But 
ordinarily,  when  the  sale  is  not  perfected  through  the  vendor's 
fault  or  the  contract  is  rescinded  by  the  parties,  the  deposit  may 
be  recovered  back  as  money  had  arid  received.*' 

In  Gobble  v.  Luder,  76  111.,  157,  there  was  a  contract  to  ex- 
change farms,  and  in  case  either  party  failed  to  make  the  deed 
at  the  appointed  time  he   would  forfeit  to   the   other  the  sum    ol** 
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^1,500.  The  courf:  said:  "Where  the  parties  to  an  agreement  have 
expressly  declared  the  sura  to  be  intended  as  a  forfeiture  or 
penalty,  and  no  other  intent  is  to  be  collected  from  the  instru- 
ment, it  will  generally  be  so  treated,  and  the  recovery  will  be 
limited  to  the  damag:es  sustained.  ♦  •  *  On  the  other  hand  it 
will  be  inferred  the  parties  intended  the  sum  named  as  liquidated 
damages  where  the  damasres  arising  from  the  breach  are  uncer- 
tain and  are  not  capable  of  being  ascertained  by  any  satisfactory 
and  known  rule,  or  where,  from  the  nature  of  the  case  and  the 
tenor  of  the  agreement,  it  is  apparent  the  damages  have  already 
been  the  subject  of  actual  and  fair  calculation  and  adjustment. 
Of  the  latter  sort,  Greenleaf  says:,  *are  agreements  to  convey 
land,  or  instead  thereof  to  pay  a  certain  sum.""  (2  Greenleaf  on 
Evidence,  sections  258-9. ) 

See  also  Stillwell  v.  Temple,  28  Md.,  156;  Matthews  v.  Sharp, 
^9  Pa.  St.  K.,  560;  Eakin  v.  Scott,  70  Texas,  442. 

In  Hansbrough  v.  Peck,  6  Wallace,  497,  Justice  Nelson  said: 
"'No  rulo  in  respect  to  the  contract  is  better  settled  than  this: 
That  the  party  who  has  advanced  money  or  done  an  act  in  part 
performance  of  the  agieement  and  then  stops  short  and  refuses 
to  proceed  to  its  ultimate  conclusion,  the  other  party  being  ready 
and  willing  to  proceed  and  fulfill  all  his  stipulations  according 
to  the  contract,  will  not  be  permitted  to  recover  back  what  has 
thus  been  advanced  or  done.*' 

In  Haynes  v.  Hart,  42  Barb.,  68,  the  learned  judge  said:  **I 
think  no  case  can  be  found  whore  a  purchaser  has  been  lUlowed 
to  recover  back  partial  payments  after  a  default  in  making  fur- 
ther payments  when  the  vendor  has  merely  kept  the  propertv 
agreed  to  be  sold,  or  sold  it  to  another  in  consequence  of  such 
default.  ♦  *  *  There  is  no  piomise  for  paying  back,  and 
there  can  be  no  recovery  without,  in  sucli  a  case!" 

In  the  case  at  hand  there  can  be  no  room  for  misunderstand- 
ing if  the  simple  language  of  the  contract  is  to  control.  It  was 
entirely  reasonable  and  natural  that  before  placing  its  business 
in  the  hands  of  the  purchaser  or  stipulating  for  its  sale  the  ap- 
pellee should  have  demanded  a  cash  payment  or  deposit,  taking 
care,  as  it  was  placed  in  the  form  of  a  deposit,  to  control  its 
ultimate  destination  in  case  of  appellants'  failure  to  complete 
the  contract  by  the  stipulation  that  the  deposit  should  be  paid 
to  it.  When,  under  the  terms  of  the  contract,  the  failure  was 
demonstrated,  and  the  deposit  was,  in  fact,  due  to  the  vendor, 
because  the  purchase  money  was  not  ready  on  August  1,  1889,  the 
seller  demanded  the  unconclitional  and  absolute  payment  of  the 
fund  to  it,  and  this  was  done.  It  is  true  the  option  was  contin- 
ued, but  not  on  any  terms  in  anywise  Inconsistent  with  the  origi- 
nal contract.  The  deposit  was  turned  over  to  the  parties  entitled 
to  it,  not  in  pursuance  of  some  new  contract,  but  in  plain  fulfill- 
ment  of  the  old  one. 

We  know  of  no  rule  of  law  giving  the  party  in  default  a  right 
of  action  for  its  recovery. 

The  judgment  dismissing  the  petition  is  affirmed. 


THE    (^AMPBELLSVILLE    LUMBER    CO.    v.    BRADLEE  & 

WIGGINS,    &c. 

(Filed  January  29,  1895.) 

1.  CoDtracts  by  a  partnership  pnforolble  asalnst  memhers  of  flrni  after  it* 
■dissolution— One  who  has  sold  ohattle.4  to  a  partnerRhip  can  not  excuse  his 
^Cailure  to  deliver  according  to  oou tract  on  the  ground  that  the  partuersbip 
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"was  dififlolved  after  the  contract  of  sale  waft  •  made  and  beforu  the  time  of  * 
delivery,  and  that  one  partner  assigned  his  interest  in  the  contract  of  pur- 
chase to  the  other  partner.    The  contract  of  purchase  and  sale  was  binoin£p 
on  both  members  of  the  firm,  notwithstanding  the  dissolution  of  partner- 
ship, and  was  enforcible  by  or  against  the  member  of  the  firm. 

8.  Failure  to  deliver  ohatt-els  according  to  contract  of  sale— Measure  of 
damages — When  the  vendor  knows,  at  the  time  of  sale  of  chattels,  that  the 
purchaser  is  buying  them  for  resale  in  a  distant  market,  he  should  be  con- 
sidered in  law  as  having  con t<em plated,  as  the  probable  result  of  his  failure, 
to  deliver  according  t<i  contract,  thn  recovery  by  the  purchaser  of  the  differ- 
ence between  the  contract  price  and  the  market  value  of  such  goods  at  the 
place  of  <  resale,  less  the  cost  of  transportation;  and  this  is  the  measure  of - 
damages  for  his  failure  or  refusal  to  deliver  the  goods  according  to  contract. 

Wm.  E.  &  S.  A.  Russell  for  appellant. 

Patterson,  Montague  &  Collins  and  G.  W.  Towles  for  appellee. 

Appeal  from  Taylor  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

January  31,  1889,  was  executed  a  contract  between  Bradlee  & 
Wiggins,  a  firm  in  Boston,  Mass.,  doing  business  of  buying  and 
selling  lumber,  and  the  Campbellsville  Lumber  Co.,  a  corpora- 
tion, whereby  the  former  agreed  to  purchase  and  the  latter  to  sell 
twelve  cars  of  dressed  poplar  door  framing  duiing  that  year,  at 
the  rate  of  two  cars  per    month,  beginning  with   June,  at   $2()  per 

1,00()  feet,  free  on  board  cars  at  Campbellsville,  Ky.,  terms  **spot 
cash."  There  is  on  the  back  of  the  paper  a  written  transfer  and 
assignment  by  Bradlee  of  all  his  right,  title  and  interest  in  the 
contract  to  Wiggins,  made  April  25,  1889,  for  expressed  consider- 
ation of  $1. 

This  action  was  brought  January  22,  1892,  by  Bradlee  & 
Wiggins,  suing  for  the  benefit  of  H.  D.  Wiggins  and  by  the  latter 
in  his  own  right  to  recover  damages  of  the  Campbellsville  Lumber 
Co.  for  breach  of  that  contract,  it  being  stated  in  the  petition 
that  defendant  had  delivered  one  car  load  only  of  the  lumber, 
which  was  paid  for,  and  refused  to  deliver  any  more,  though 
plain titTs  demanded  and  were  ready  and  offered  to  pay  therefor 
on  delivery. 

Verdict  and  judgment  were  rendered  in  favor  of  plaintiff  for 
$oO<),  and  defendant  has  appealed. 

It  appears  there  was  executed  on  the  same  day,  January  31, 
1889,  a  contract  of  sale  and  delivery  of  another  lot  of  lumber  of  a 
different  kind,  and  recovery  for  alleged  breach  of  it  was  also 
sought  in  this  action;  but  the  court  instructed  the  jury  that  no. 
recovery  could  be  had  on  that  contract,  plaintiff  having  abated 
as  to  it.  Nevertheless,  one  of  the  grounds  for  new  trial  is  that 
the  lower  court  refused  to  permit  defendant  to  prove  the  dam- 
ages sustained  by  reason  of  plaintiff's  refusal  to  receive  the  lum- 
ber described  in  that  contract;  but  it  does  not  seem  to  us  tlie 
court  erred  in  that  respect,  because  there  was  no  violation  of 
either  contract  by  plaintiffs,  nor  does  counsel  now  conten^H  iix 
his  brief  that  ruling  was  erroneous. 

The  main,  in  fact  only,  excuse  pleaded  by  defendant  for  refusal 
to  oarrv  out  the  contract  was  the  transfer  by  Bradlee  of  his  in- 
terest in  it  to  Wiggins  without  consent  of  defendant,  whereby* 
as  argued,  it  became  unenforcible. 

It  seems  the  tranfser  was  made  upon  dissolution  of  the  firm  of 
Bradlee  &  Wiggins,  the  benefit  of  that  contract  falling  to  the 
latter  In  division  of  assets;  but  as  Bradlee  did  not  nor  could,  in, 
virtue  of   either  the  dissolution  or   transfer  to  Wiggins,    release^ 
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tiimself  from  the  undertaking  by  the  Ann  to  pay  defendant  for 
the  lumber  on  delivery,  we  do  not  see  how  the  latter  was  affected 
nor  upon  what  principle  he  could  be  released  from  its  undertak- 
ing. If  he  was,  then  dissolution  of  a  partnership  would  In  all 
^ases  put  an  end  to  each  mutual  or  reciprocal  contract  the  Arm 
may  have  entered  into,  however  profitable  or  advantageous; 
but  it  does  really  no  more  take  away  the  rights  of  individual 
members  under  such  contract  than  it  releases  him  from  obliga- 
tions to  perform. 

It  is  true  the  written  assignment  did  not  have  effect  to  divest  the 
firm  of  Bradlee  &  Wiggins  of  the  legal  title,  but  that  does  not  pre- 
vent a  recovery  in  this  action  brought  by  proper  parties  plaintiff. 

The  only  question  about  which  there  need  be  any  discussion  is 
whether  the  following  instruction  was  properly  given:  **The 
-court  instructs  the  jury  that  in  arriving  at  the  amount  of  dama- 
ges, if  any,  they  will  take  into  consideration  the  difference  be- 
tween the  contract  price  and  the  value  of  such  lumber  In  the 
markets  where  plaintiffs  traded,  Ipss  costs  of  transportation.'' 

In  riedgwick  on  Damages,  section  734,  it  is  said:  *'When  con- 
tracts for  the  sale  of  chattels  are  broken  by  the  vendor  failing  to 
•deliver  the  property  according  to  the  terms  of  the  bargain,  it 
seems  to  be  well  settled,  as  a  general  rule,  both  in  England  and 
the  United  States,  that  the  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  market  value  of  the  ariteie  at 
the  time  when  and  place  where  it  should  have  been  delivered, 
with  interest.'' 

And  this  court  has  often  sanctioned  that  general  rule,  but  it 
'does  not  govern  where  its  application  would  change  the  contract 
nctuallv  made  or  contravene  intention  of  the  parties;  therefore, 
when  the  vendor  knows  his  chattels  are  being  purchased  for  re- 
sale at  a  particular  place,  he  should  be  held  to  have  contem- 
plated, as  a  probable  result  of  his  failure  or  refusal  to  deliver 
according  to  the  contract,  a  recovery  by  the  purchaser  of  the 
difference  between  the  contract  price  and  the  market  value  at 
such  place  of  resale,  less  cost  of  transportation.  For  generally 
tie  gets  the  advantage  of  a  ready  sale,  at  a  cash  and  probably 
•enhnnced  price,  which  the  purchaser  agrees  to  give  upon  faith, 
he  may,  in  case  of  a  breach  of  the  contract,  recover  something 
more  than  the  difference  between  the  contract  price  and  the 
market  value  of  the  property  at  place  of  delivery,  which,  in  a 
■case  like  this,  is  manifestly  no  more  than  mere  nominal  damages. 

It  being  manifest  that  to  make  a  difference  between  a  contract 
price  and  market  value  at  place  of  delivery  the  measure  of  dam- 
ages practically  operates  to  deprive  the  purchaser  of  any  redress 
in  very  many  and  probably  majority  of  cases,  the  general  rule 
has  been  so  far  relaxed  th.at  inquiry  may  be  made,  in  fixing 
■flamages,  as  to  price  of  such  property  at  a  neighboring  market. 
But  that  criterion  does  not -always  result  in  complete  justice, 
and  should  not  be  adopted  if  there  is  evidence  showing  the 
parties  intended  and  contemplated  a  different  mode  of  measuring 
the  damage  actually  sustained  by  the  purchaser  by  reason  of  the 
failure  of  the  seller  to  deliver. 

Ln  section  734,  Sedgwick  on  Damages,  is  this  language:  '*If 
the  goods  were  purchased  for  resale  at  another  place,  and  there 
is  no  market  at  whiph  others  can  be  procured  to  send  to  that 
place,  the  difference  between  the  market  price  at  the  place  of 
resale  and  the  contract  price,  plus  the  cost  of  transportation,  may 
be  recovered.  It  would  seem  that,  if  the  place  of  resale  is  not  the 
nearest  market,  knowledge  of  the  destination  of  the  goods  on  the 
part  of  the  seller  should  be  proved,  as  otherwise  the  loss  of  the 
price  at  the  place  of  resale  would  not  be  a  natural  consequence." 

Modification  of  the  general  rule  thus  stated  is  sustained  by 
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tsases  cited,  and  this  oourt,  in  Moore  v.  Brown,  7  Dana,  880,  re?- 
laxed  It  upon  the  ground  the  seller  knew  the  corn  was  purchased 
for  transportation  to  a  distant  market. 

The  evidence  in  this  case  is  entirely  satisfactory  that  the  seller 
knew  the  purchaser  was  a  firm  engaged  in  dealing  in  lumber  in 
Boston,  Mass.,  and  that  it  was  to  be  shipped  direct  to  that  place 
for  resale.  There  was  then  at  Campbellsville  no  market  value  of 
such  lumber,  in  proper  sense  of  that  term,  because  defendant 
was  alone  engaged  in  manufacturing  and  selling  it;  and,  to 
measure  the  damages  justly  and  fairlv,  inquiry  of  the  price  at  a 
neighborhood  market  would  have  to  be  resorted  to.  But  we  see 
no  reason  for  even  thus  restricting  the  investigation,  much  less 
right  of  the  court  to  do  so,  if  the  parties  to  the  contract  intended 
the  damages  should  be  measured  by  the  difference  between  con- 
tract price  and  place  of  resale.  The  instruction  does  not  in  terms 
designate  a  particular  place  as  the  one  contemplated  by  the 
parties,  but  the  jury  was  not  misled  nor  defendant  prejudiced, 
because  Boston  wes  manifestly  the  place  of  resale  which  the 
parties  to  the  contract  had  in  view,  and  evidence  was  heard  as 
to  the  market  value  of  the  lumber  there. 

Judgment  affirmed. 


GILLUM  V.  CATRON. 
(Filed  January  29,  1895— Not  to   be  reported.) 

Conflioting  patents— Notice — Appellant  was  owner  of  a  tract  of  land  on 
which  he  re5)ided,  when  he  had  surveyed  and  patented  100  acres,  desorihed  as 
adjoining  the  tract  on  which  he  resided,  but  the  cour.ses  and  di»rances  pet 
out  in  the  survey  and  patent  do  not  make  said  100  acres  adjoin  appellant's 
residence  tract  but  leave  a  strip  of  land  between  the  two  tracts.  Appellant 
Was  in  x)o$iRess1on  and  claiming  100  acres  itdjnlnlng  the  tract  on  whioh  he 
resided  when  appellee  obtained  a  jjatent  embracins:  the  same  land.  Appellee 
bad  notice  of  appellant's  possession  and  claim.  Held— Appellant  Is  entitled 
to  the  100  acre  tract  adjoining  the  tract  on  which  he  i^esides,  even  if  the  calls 
of  bis  patent  do  not  embrace  all  of  such  tract. 

T>.  K.  Bawlings,  \Vm.  H.  Holt  and  A.  K.  Cook  for  appellant. 

Jas.  D.  Black  for  appellee. 

Appeal  from  Knox  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Guffy. 

This  action  was  borught  by  Isaac  C.  Catron  in  the  Knox  Court 
of  Common  Pleas  against  P.  Beets  to  recover  for  timber  alleged 
to  have  been  cut  and  converted  by  Beets  to  his  own  use  on  a 
100-acre  tract  of  land  claimed  by  plaintiff.  C.  C.  Gillum,  by 
proper  proceedings,  was  made  a  party  defendant,  he  having  sold 
the  timber  to  Beets  as  his,  and  as  being  on  his  land. 

By  agreement  the  case  was  transferred  to  equity,  and  judgment 
was  finally  rendered  against  Gillum  for  $122.06,  with  interest 
and  costs.  From  that  judgment  Gillum  has  appealed  to  this 
court. 

Appellant  asks  a  reversal  upon  several  grounds:  Claims  that 
the  Judgment  is  too  large,  even  if  any  judgment  should  have  been 
rendered  ;  insists  that  part  of  the  timber  which  he  has  been  re- 
quired to  pay  for  was  really  on  the  land  of  one  Tresper,  and  that 
the  proof  in  the  case  showed  that  one  Sprale  was  part  owner  of 
the  land  claimed  and  described  by  plaintiff  in  his  petition,  and 
being  the  same  upon  which  the  timber  sued  for  was  cut. 
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But  these  questions  need  not  be  decided.  The  principal  ques- 
tion in  the  case  is  as  to  whether  plaintiff  had  title  to  the  land 
from  whioh  the  timber  sued  for  was  taken. 

It  appears  that  appellant  was  the  owner  of  150  acres  of  land, 
and  had  resided  on  it  for  twenty  years,  and  that  there  was  a  con- 
siderable amount  of  vacant  land  in  that  vicinity,  some  of  which 
adjoined  his  land.  Some  years  ago  he  decided  to  enter  or  appro- 
priate and  take  up  100  acres  theieof,  and   accordingly  procured  a 

warrant  and  had  one  Dean,  said  to  be  a  deputy  surveyor,  to  sur- 
vey same;  but  it  appears  that  Dean  only  made  an  actual  surrey 
by  actual  running  oi  marking  lines  or  corners  of  a  part  ol  tbe 
tract.  The  proof  clearly  shows  that  appellant  intended  to  procure 
the  land  adjoining  his  home  place,  known  as  the  McCartney 
tract  or  patent.  The  deputy  surveyor  intended  to  so  survey  and 
to  return  a  plat,  etc.,  for  the  100  acres  so  as  to  include  the  KO 
acres  of  vacant  land  adjoining  the  McCartney  158  acres. 

The  patent  issued  to  appellant  calls  to  adjoin  the  land  that 
appellant  lives  on.  but  the  calls  of  the  patent  will  not  include 
any  of  said  land,  but  leaves  a  strip  of  land  between  appellant's 
residence  and  the  land  actually  included  by  the  corners  and  dis- 
tances given  in  the  plat;  and  upon  that  strip  of  land  some  of  the 
timber  sued  for  was  cut. 

It  seems  that  appellant  had  been  claiming  and  believing  that 
he  owned  said  strip.  The  date  of  appellant's  patent  is  ISSi 
tlie  date  of  survey  being  September,  1S81.  A  few  years  after 
this  the  plaintiff  surveyed  and  obtained  patent  for,  asit  says,  Ko 
acres,  l)ut  embracing  a  large  amount  of  land  in  what  is  'some- 
times called  a  blanket  patent,  his  purpose  evidently  being  to 
obtain  title  to  all  the  different  parcels  of  vacant  land'wtthin  tfce 
boundary,  wliether  connected  or  not. 

It  is  not  necessary  now  to  decide  whether  such  patents  are 
valid  or  not.  It  is  pretty  evident  that  appellee  had  notice  cf 
appellant's  claim  and  possession  of  the  land  in  dispute  before 
his  entry  and  survey. 

Taking  all  the  proof  into  consideration,  we  are  of  opitiion  that 
appellant  is  entitled  to  100  acres  of  such  land  as  was  vacant  at 
the  time  uf  the  issual  of  his  patent,  to  he  laid  off  adjoining  his 
home  place,  known  as  the  McCartney  16(J  acres.  And  the  plain- 
tiff having  failed  to  show  perfect  title  to  any  of  the  land  from 
which  the  timber  in  controversy  was  taken,  he  was  not  entitled 
to  recover  any  judgment  in   this  action. 

The  judgment  of  the  lower  court  is  reversed  and  cause  re- 
manded, witli  directions  to  dismiss  the  petition  of  plaintiff. 


FULLER,  &c.  V.  MARTIN,  &c. 

(Filed  January  29,  1895.) 

CoDStruotioD  of  will— A  testator  when  be  made  his  will  and  when  be  died 
had  one  brother  and  five  Bisters  living,  and  two  brothers  and  one  sister  dccid. 
all  of  whom  left  children  surviving  them.  After  providing  for  the  paymeot 
of  bis  debts  and  funeral  expenses  be  devised  his  entire  estate  to  his  "brolb- 
ers  and  sistera,  to  l)e  divided  equally  between  them."  Since  the  wtstl 
brothers,  used  by  the  testator,  can  not  accurately  be  applied  to  one  livinft 
brother,  the  court  nonatrues  the  will  to  include  the  dead  brothers  and  idi- 
ters,  as  well  as  the  living,  among  tbe  devisees,  and  the  children  of  the  dead 
persons  take  tbe  estate  devised  to  their  parents. 
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E.  L.  Worthington  and  Sallee  &  Sallee  for  appellants. 

Cochran  &  Son,  Geo.  Doniphan  and  Galbraith  &  Johnsoit  for 
appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  couit  by  Judge  Hazelrigg. 

The  will  of  George  W.  Robinson  is  as  follows: 

1st.  **Itis  my  will  and  desire  that  so  much  of  my  personal 
property  as  may  be  necessary  be  immediately  sold  after  my  de- 
cease, and  the  proceeds  thereof   be  applied  to  the  j^ayment  of  all 

my  just  debts  and  funeral  expenses. 

2d.  **After  the  payment  of  my  debts  and  funeral  expenses,  as 
above  provided  for/l  give  and  bequeath  to  my  brothers  and  sis- 
ters all  my  real  and  x)ersonal  property  to  be  divided  equally 
between  them." 

And  lastly:  **1  do  hereby  constitute  my  brother-in-law.  Joseph 
Gfilbraith,  of  the  county  of  Bracken,  Ky.,  and  my  friend  I).  K. 
Bullock,  of  Mason  county,  Ky.,  executors  of  this  my  last  will  and 
testament.     In  testimony."  etc. 

The  will  was  dated  October  1,  1S9(),  and  at  that  time  and  in 
February,  IWKS,  when  he  died,  tlie  testator  had  one  living  brother 
and  fiveliving  sisters.  He  also  had  two  brothers  dead,  who  left 
children,  and  one  sister  dead,  who  also  left  children.  The  ques- 
tion on  this  appcial  is  who  are  to  take  the  estate. 

The  appellees  contend  that  i)y  the  use  of  the  plural  word 
**brothi>rs,"  when  there  was  in  fact  only  (me  brother  living,  the 
testator  cle:i.rly  moant  to  include  all  his  brothers  living  and  dead 
as  well  as  tlie  sisters  living  and  dead;  that,  therefore,  the  estate 
is  to  be  divided  into  nine  equal  shares. 

The  appellant  say  th.it  as  thp  testator  knew  he  had  only  one 
living  brother,  he  did  not  mean  to  include  th(»  descendants  of  Ihe 
dead  one,  or  he  would  have  used  language  to  that  elTect;  that 
the  estate,  therefore,  should  go  to  the  living  brotlier  and  living 
sisters. 

As  is  aj)parent,  there  are  no  other  clauses  of  tlie  instrument 
throwing  any  light  on  tlie  (luestion.  and  we  are  left  to  this  clause 
alone  to  gather  the  intent  of  the  testator. 

The  statutes  in  force  at  the  time  are  invoked  by  the  appellees, 
which  provide  as  follows:  "When  a  devise  is  made  to  several  as 
a  class,  or  as  tenants  in  common,  or  as  joint  tenants,  and  one  or 
more  of  the  devis(M>s  shall  die  before  the  testator,  and  another 
or  others  shall  survive  (he  testator,  the  share  or  shares  of  such 
as  so  die  shall  go  to  his  or  their  descendants,  if  any,"  etc. 
(General  Statutes,  section  1,  article  2,   chapter  oO.) 

And  "if  a  devisee  or  legatee  dies  i>efore  the  testotor,  or  is  dead 
at  the  making  of  the  will,  leaving  issue  who  survive  the  testa- 
tor, such  issue  shall  take  the  estate  devised  or  bequeathed,  as 
the  devisee  or  legatee  would  have  done  if  he  had  survived  the 
testator,  unless  a  different  disposition  thereof  is  made  as  required 
by  the  will."     (General  Statutes,  st-ction  IH,  chapter  118.) 

These  statutes,  however,  can  not  aid  us  until  we  first  determine 
who  are  the  devisees  or  legatees  meant  to  be  described  by  the 
words  in  question.  The  words  of  the  first  statute,  "when  a  devise 
is  made  to  several  as  a  class,"  require  the  ascertainment  of  the 
class  before  we  can  say  that  descendants  of  a  member  of  the 
class  shall  be  substituted  as  a  devisee;  and  so  with  the  words 
•*ifa  devisee  or  legatee  dies  before  the  testator,  or  is  dead  at    the 
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making  of  the  will/-  etc.,  the  question  must  first  be  determined 
who  is  the  devisee  or  legatee  under  the  will  before  we  can  sub- 
stitute the  issue. 

The  statutes  in  effect  leave  the  question  where  we  found  it.  It 
is  conceded  that  if  the  testator  meant  to  include  his  dead  broth- 
ers and  sisters  by  tiio  words  "brothers  and  sisters,"  then  these 
children  take  what  their  parents  would  have  taken. 

It  sees  to  us  that  as  the  words  used  can  not  be  applied  as  a 
descripiton  of  living?  objects,  the  testator  must  have  meant  to 
describe  all  liis  brothers.  He  could  not  propf»rly  describe  his  liv- 
ing brother  as '*brothers,"  and  if  effect  be  given  tlie  language 
used,  we  must  suppose  that  the  testator,  knowing  that  the  issue 
of  the  dead  brothers  and  sisters  took  by  substitution,  meant  to 
include  all  his  brothers  nnd  sisters  as  a  class,  the  dead  as  well  as 
the  living.  By  this  construction  all  those  who  are  the  natural 
objects  of  the'testator's  love  partake  of  his  bounty,  and  not  a 
part  only. 

In  the  case  of  Huntress  v.  Place,  187  Mass.,  409,  the  clause  in 
disput(»  was  as  fo]lows:"The  residence  and  remainder  of  the  prop- 
erty left  by  my  said  wife  shall  be  equally  divided  among  my 
brothers  and  sisters  and  their  heirs." 

At  tlip  date  of  the  will  the  testator  had  thiee  brothers  and  one 
sister  living  fuid  two  sisters  dead,  leaving  issue.  The  court,  while 
saying  tiiat  the  question  was  one  of  difficulty,  held  that  the  use 
of  the  plural  word  "sisters"  indicated  an  intention  on  the  part 
of  the  testator  to  include  not  only  his  sister  who  was  living,  but 
his  sisters  who  wer«'  dead,  and  cited  the  case  of  Oowling  v. 
Thompson,  L.  R.,  11  Eq.,  368,  where  a  testator  gave  his  resi- 
duary estate  to  his  brothers  and  sisters  or  their  issue,  having  at 
the  date  of  the  will  two  sisters,  but  no  brother  living.  It  was 
held  in  thnt  case  that  the  children  of  three  brothers  and  a  sister, 
who  had  (heretofore  died,  were  entitled  to  share;  for  that  if  the 
testator  spoKe  of  liis  brothers  and  sisters  at  a  time  when  he  must 
be  taken  to  have  known  that  all  his  brothers  and  one  of  his  sis- 
ters were  dead,  the  only  rational  inference  was  that  he  named 
the  brothers  and  sisters  for  the  purpose  of  showing  how  the  prop- 
erty was  to  be  ilivided." 

It  is  manifest  tliat  the  use  of  the  words  "heirs"  and  **is.«ue" 
in  the.se  cases  did  not  induce  the  construction  determined  on, 
because  these  words  miglit  easily  and  appropriately  be  used  to 
desitrnate  the  heirs  or  issue  of  the  living  brothers  or  sisters,  and 
not  those  of  the  dead  ones. 

Mr.  Jarnian  says:  "Even  where  there  is  no  original  and  inde- 
pendent gift  to  the  issue,  but  their  claim  is  founded  on  a  clause 
apparently  of  mere  suhsritution,  the  courts  anxiously  lay  hold  of 
slight  expressions  as  a  ground  for  avoiding  a  construction  wliicb, 
in  all  probability,  defeats  the  actual  intention  by  excluding  the 
issue  of  a  deceased  child  from  participation  in  a  general  family 
provision."     (Jarman  on  Wills,  sixth  edition,  volume  2,  page  713.) 

The  construction  adopted  may  not  be  altogether  free  from 
doubt,  but  it  at  least  accords  with  what  may  be  supposed  to 
have  been  the  natural  desire  of  the  testator  to  provide  alike  for 
all  his  brothers  and  sisters,  and  the  issue  of  those  who  were  dead. 

Judgment  afflimed. 
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liOTJISVILLE,  ST.  LOUIS  &  TEXAS  RY.  CO.  v.  TAYLOR, 

(Filed  December  8,  1894.) 

1.  Appellee  can  Dot  recover  the  rlizbt  of  way  conveyed  by  him  to  appellant, 
^ver  which  the  railroad  was  constructed  and   put   in   operation,  with  hia 

knowledge  and  without  objection  from  him,  although  the  railroad  company 
has  failed  and  refused  to  build  the  fences  along  the  way  or  to  build  the  depot 
-and  switch  near  appellee's  land,  or  to  give  him  and  his  family  a  right  to 
travel  over  the  road  free,  all  of  which  It  promised  and  agreed  to  do  al  con- 
sideration for  the  right  of  way. 

2.  Same— Conveyance— Acceptance — Where  the  railway  company,  by  its 
authorized  agents,  receives  and  retains  for  f^ix  months  a  de^d,  duly  executed, 
t!onveying  a  right  of  way  through  the  grantor's  land,  and  the  grantor  per- 
mits it  to  enter  upon  his  land  and  complete  the  grading  of  the  roadbed 
under  the  belinf,  and  induced  by  the  conduct  of  the  railroad  company  to 
believe,  that  the  deed  h-\d  been  accnpt-^^d.  such  conveyance  must  be  treated 
as  an  acot'pted  deed  evidencing  a  binding  contract,  and  not  as  a  mere  prop- 
osition on  the  part  of  the  grantor  to  convey. 

3.  A  rr*i)orr.  made  by  n  commissioner  pursuant  to  an  order  referring  the 
case  to  him,  from  which  order  an  appeal  was  tal^en,  ought  to  t>e  disregarded 
by  the  court  when  the  matter  involved  was  investigated  and  the  report  was 
made  by  the  commissioner  wiiile  the  appeal  was  pending. 

4.  Daniagps  for  right  of  way  found  by  chancellor— The  amount  of  damages 
the  landowner  was  entitled  to  recover  for  the  right  of  way  taken  might 
have  been  referred  to  a  jury  on  motion  of  either  party;  and  as  neither 
moved  to  submit  the  question  to  a  jury,  the  finding  of  the  chancellor  will  be 
treated  as  the  verdict  of  a  prop-'rly  instructed  jury;  and  as  there  is  evidence 
conducing  to  sustain  the  finding,  it  will  not  be  reversed  on  this  appeal. 

Helm  &  Bruce,  R.  A.  Miller  and  Fairleigh  and  Straus  for  ap- 
pellant. 

C.  S.  Walker  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  ol  the  court  by  .Judge  Lewis. 

May  17,  1887,  E.  P.  Taylor  conveyed  to  L.,  St.  L.  T.  Ry.  Co.  a 
right  of  way  over  a  strip  of  land  through  three  adjacent  tracts  of 
197,  18«)  and  93  acres,  upon  which  its  railroad,  extending  from 
Louisville  to  Henderson,  was  located.  But  May,  1891,  he  brought 
an  action  to  recover  said  strip,  although  the  entire  line  of  road 
had  then  been  completed  and  was  in  operation. 

In  his  petition  he  stated  substantially  that  the  consideration  for 
the  conveyance  expressed  in  the  writing  was  that -siefendant 
agreed  to  build  and  keep  in  repaii*  a  fence  through  his  land  on 
both  sides  of  the  railroad,  made  of  slats  and  wire;  to  build  and 
keep  in  good  repair  stock  gaps  at  reasonable  distances  apart; 
to  build  within  a  reasonable  time  and  keep  in  repair  a  good  sub- 
stantial depot  and  switch  on  his  land  where  the  railroad  inter- 
sects the  Iceland  road,  at  which  all  passing  trains  should  stop 
when  flagged  or  signaled;  and  that  he  and  his  family  were  to 
have  the  right  to  travel  on  the  line  of  road  free  of  charge;  but 
that  though  defendant,  in  virtue  alone  of  that  conveyance,  en- 
tered and  built  upon  said  strip  and  has  since  used  the  railroad, 
it  has  refused  to  perform  either  undertaking,  which  constituted 
consideration  of  the  conveyance. 

As  the  railroad  was  completed  and  put  ino  operation  from  one 
terminal  point  to  the  other,  with  knowledge  of  and  without  ob- 
jection by  plaintiff,  it  is  manifest  the  action  for  recovery  of   the 
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strip  of  land  could  not  have  been  maiptained;  and  he,  abandos-- 
ing  it  in  the  form  it  was  originallly  brought,  filed  an  amendeii 
petition  in  which,  after  netting  up  the  same  alleged  facts,  he- 
asked  judgment  for  specific  performance  of  the  contract,  but  if 
that  could  not  be  rendered  and  enforced,  then  judgment  for 
damages  for  the  alleged  breach;  and  on  his  motion  the  action 
was  transferred  to  equity,  wliere.  May  2,  1891,  judgment  was  ren- 
dered, which,  in  substance,  gave  defendant  until  August  1,  1891, 
in  wl>ich  to  perform  the  undertakings  stipulated  In  the  contract, 
and  the  master  commissioner  was  directed,  in  case  of  its  con- 
tinued failure,  to  ascertain  and  report  tlie  damages  sustained  by 
the  plaintiff  by  reason   thereof. 

From  that  judgment  an  appeal  was  prosecuted  to  this  court, 
but  dismissed  because  prematurely  taken. 

Upon  return  of  the  cnse  an  order  was  made  directing  the  com- 
missioner to  take  further  proof  as  to  amount  of  damatres  sus- 
tained by  the  plaintiff,  and  upon  the  whole  evidence  a  final  judg- 
ment was  rendered  in  favor  of  plaintiff  for  $6,4t)6.55. 
It  appears  that  the  conveyance  of  May,  18S7,  was  signed  by  E. 
P.  Taylor  and  R.  Ri  Pierce  and  A.  D.  Powers  as  attesting *wit- 
nesses.  Hut  it  was  averred  in  answer  of  defendant  and  attempted 
to  be  proved  that  though  it  was,  after  being  so  signed,  left  by 
plain! iff  in  possession  of  Powers,  it  was  a  mere  proposition, 
never  accepted  by  tlie  company,  and,  consqeuently,  not  binding 
on  it.  Both  Pierce  and  Powers  were  agents  of  the  company  to 
procure  release  by  land  owners  of  riglit  of  way  for  the  railroad, 
and  it  seems  to  us  tlie  evidence  sliows  they  were  general  agents, 
authorize(l  to  make  contracts  like  the  one  in  question.  But 
whether  they  were  or  not  we  are  satisfied  plaintiff  (Tayor)  per- 
mitted the  company  to  enter  upon  and  appropriate  the  strip  of 
land,  which  was  done  soon  after  he  jiiade  the  conveyance,  believ- 
ing and  induced  bv  conduct  of  the  company  and  its  agents  to 
believe  the  conveyance  was  accepted  and  would  be  treated  as  a 
completed  contract,  binding  upon  both  i)arties:  for  it  was.  after 
beinu:  signed,  kept  in  possession  of  the  company  for  about  six 
months  and  until  the  road  liad  been  graded  over  the  entire  strip 
of  land  without  any  notice  whatever  to  Taylor  that  it  was  not 
accepted.  It  seems  to  us,  tlierefon;,  the  company  was  stopped 
to  disapprove  the  contract  or  evade  its  own  undertakings,  which 
constituted  the  consideration. 

Whether  specific  performance  might  have  been  enforced  by  the 
chancellor  is  not  now  necessary  to  decide,  l)ecause  neither  party 
asks  for  such  decision,  ar-d  tlie  only  (|ueslion  before  us,  or  about 
which  there  could,  as  the  record  stands,  he  any  serious  discuss- 
ion, is  as  to  amount  of  damages  found  and  adjudged  by  the  lower 
court. 

It  ap])ears  that  in  pursuance  of  the  judgment  of  May,  1891,  the 
master  commissioner,  September  15,  i89l,  filed  a  report  showing 
amount  of  damages  sustained  by  plaintiff  to  be  Ifi.lHiO,  differing 
from  the  sum  finally  adjudged  only  $406, no. 

In  the  estiigate  of  the  master  commissinoner  was  included  the 
sum  of  $2,700  damages  to  the  three  tracts  of  land,  and  counsel 
now  argue  that  the  amount  finally  adjudged  by  the  court  was 
made  up  partly  of  the  same  items,  and,  notwithstanding  they 
were  held  in  L.  St.  &  T.  Ry.  Co.  v.  Neafus,  &c.,  18  Ky.  Law  Rep., 
951,  to  be  proper  elements  of  damages  in  such  case  as  this,  the 
judgment  appealed  from  is  erroneous  in  that  respect  and  ought 
to  be  reversed  and  that  case  overruled.  As  the  report  of  the 
commissioner  mentioned  was  made  pending  appeal  to  this  court 
from  the  judgment  of  May,  1891,  it  ought  to  have  been  and  was, 
in  fact,  disregarded  by  the  lower  court.  So  upon  return  of  the 
case  from  this  court  it   was  re-referred  to   the   commissioner   t<^ 
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l^ehT  and  report  additional  evidence,  which  he  did,  without 
undertaking  to  estimate  amount  of  damages  sustained  by  plain- 
tiff, and  upon  the  whole  evidence  the  lower  court  rendered  the 
judgment  now  appealed  from. 

It  does  not,  therefore,  follow  the  sum  of  damages  to  the  three 
tracts  were  included  in  or  forms  a  part  of  the  amount  so  adjudg- 
*ed;  lor  the  evidence  shows  that  independent  to  those  elements 
plaintiff  was  damaged  by  failure  of  defendant  to  perform  its 
undertaking  more  than  the  sum  actually  found  and  adjudged  by 
the  court.  Only  a  portion  of  the  fence  the  company  agreed  to 
build  and  keep  in  repair  was  ever  made;  it  rfeused  to  transport 
the  plaintiff  and  his  family  over  the  road  free  of  charge;  and  all 
that  has  been  done  in  compliance  of  its  undertaking  to  erect 
■and  keep  in  repair  a  good,  substantial   depot  and   switch  at   the 

fdace  mentioned  has  been  the  building  of  a  short,  uncovered  plat- 
orm,  costing  not  exceeding  $25.  It  is  true  a  side  track  has  been 
made  there,  but  that  is  of  no  advantage  to  plaintiff  without  a 
permanent  depot  for  passengers  and  freight;  and  the  conduct  of 
the  company  gives  no  assurance  there  ever  will  be  a  depot  per- 
manently established;  for  not  only  has  it  denied  its  obligation  to 
do  so,  but,  when  given  by  the  lower  court  an  election  to  comply 
with  the  contract,  it  either  stubbornly  or  with  intention  to  retain 
the  right  to  abandon  the  place  as  a  station  refused  to  erect  a 
•depot  building,  which  might  have  been  done  at  a  cost  not  exceed- 
ing $80(1.  It  seems  to  us  this  can  not  be  regarded  otherwise  than 
a  case  where  the  owner  is  deprived  of  his  land  for  use  of  a  rail- 
road track  by  means  of  deliberate  promises  and  undertakings  by 
a  company  which  it  never  intended  to  perform,  unless  compelled 
to  do  so  after  tedious  and  useless  litigation. 

We  do  not  think  we  are  authorized  to  disregard  the  judgment 
'Of  the  chancellor  and  reverse,  because  the  aomunt  found  is  too 
little,  )ior  because  it  is  too  much,  even  if  the  elements  of  damage 
in  question  were  included  in  his  estimate;  for  either  party  might 
have  had  the  issue  tried  by  a  jury,  and  as  neither  never  moved 
for  such  trial,  the  finding  of  the  court  must  be  treated  in  accord- 
ance with  previous  decisions  of  this  court  construing  section  10, 
'Civil  Code,  as  finding  of  a  properly  instructed  jury. 
Judgment  affirmed. 


NINETEENTH  AND  JEFFERSON  STREET  PRESBY- 
TERIAN CHURCH  V.    FITHIAN,  &c. 

(Filed   January  23,  1895— Not  to  be  reported.) 

1.  The  burden  of  paying  for  public  Improvements  abutting  on  a  city  lot 
must  be  apportioned  between  the  estate  of  the  life  tenant  and  the  remaln- 
dermen  therein.  The  life  tenant  can  not  charge  the  entire  burden  on  the 
remaindermen. 

8.  Same— Improvements  by  life  tenant— Where  a  life  tenant  permits  a  city 
lot  to  be  8o1d  to  pay  a  lien  for  street  improvement  thereon,  and  then  acquires 
<an  assingment  of  the  rights  of  the  pnrohasei  at  the  sale,  and  subsequently 
erects  improvements  upon  the  property  under  the  belief  that  she  has  thus 
acquired  a  fee  simple  title  to  the  lot.  her  devisees,  after  her  death,  will  not 
be  given  a  lien  on  the  lot  for  the  amount  paid  on  account  of  the  street  im- 
provement or  for  the  value  of  the  improvements  erected  on  the  lot.  The 
street  improvement  cost  must  be  borne  by  both  the  life  estate  and  the  re- 
mainder interest,  and  the  life  tenant  veill  not  be  permitted  to  charge  to  the 
•temalnder  estate  the  amount  expended  in  erecting  improvements. 

Orubba  &  Morancy  for  appellant. 
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Morton  &  Joyes  and  Pirtle,  Speed  &  Trabue  for  applelees. 
Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division,. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

Louisa  Howell  was  the  owner  for  life,  remainder  to  certain  coo* 
tingent  remaindermen,  of  an  unimproved  Jot  on  Oalt  street  in 
Louisville.  The  city  of  Louisville,  by  proper  ordinance,  required 
the  construction  of  a  public  way,  upon  which  the  one-quarter 
square  containing  the  lot  in  question  adjoined,  and  apportion- 
ment warrants  were  issued  in  favor  of  the  contractor,  Nevin,  for 
the  proportionate  amount  assessed  against  this  lot.  No  one  pay- 
ing It,  Nevin  Hied  his  suit,  making  Louisa  Howell  a  defendant 
to  his  action,  and  in  December,  1886,  obtained  a  judgment  of  sale. 
At  the  sale  Rogers  became  the  purchaser  at  the  price  of  the 
assessment  and  costs,  and  then  assigned  and  transferred  the 
benefit  of  liis  bid  and  purchase  to  the  life  tenant,  Howell.  She 
then,  under  the  belief,  as  is  alleged,  that  she  owned  the  lot  in 
fee,  erected  three  cottages  thereon  at  a  cost  of  some  $8,000. 
Upon  her  death  in  1892  she  devised  her  individual  property,  save 
some  specific  legacies,  to  the  appellant,  who,  in  this  suit,  to  set> 
tie  the  estate  of  Louisa  Howell,  claims  to  own  the  lot  and  three 
houses  thereon  as  devisee  of  Howell;  or  if  this  claim  Is  not  sus- 
tained it  contends  it  has  an  Interest  in  and  Hen  upon  the  lot  to 
the  extent  and  for  the  amount  which  the  improvements  enhanced 
its  value. 

The  chancellor  sustained  a  demurrer  to  the  pleading  of  the 
appellant,  and,  we  think,  properly  so.  The  charge  upon  the  lot 
for  the  public  improvement  was  at  least  in  part  the  debt  of  Ibe 
life  tenant.  She  could  not  throw  the  whole  burden  of  its  pay- 
ment on  the  remainder  people,  and  under  the  circumstances  her 
purchase  of  the  property  or  of  the  bid  of  Rogers  must  enure  to 
the  benefit  of  all  the    owners.     (Daviess  v.  Myers,  13  B.  M.,  511.) 

Besides,  she  appears  not  to  have  had  the  sale  to  Rogers  re- 
ported to  court,  nr  any  deed  made  in  consequence  of  the  transfer 
to  her  of  his  bid.  She  knew  the  nature  of  her  title,  or  is  pre- 
sumed to  have  known  it. 

The  general  rule  is  that  a  tenant  for  life  can  not  lay  out  money 
in  building  on  the  land  and  charge  it  on  the  estate  in  re- 
mainder, and  the  mere  fact  that  the  life  tenant  may  have  sup- 
posed that  she  had  the  absolute  title  to  the  propel  ty,  does  not 
prevent  the  application  of  the  rule.  (Johnson.  &;c.  v.  Stewarts 
&c.,  8  Ky.  Law  Rep.,  857;  Pomeroy's  Equity  Jurisprudence,, 
volume  Ss  section  1242.) 

There  is  nothing  to  take  this  case  out  of  the  general  rule. 

Judgment  affirmed. 


DOYSHER   V.  ADAMS,  &c. 
(Filed  January  24,  1895— Not  to   be  reported.) 

1.  A  demand  for  unliquidated  damages  reBuIting  from  the  breaob  of  a  eon- 
traot  can  not  be  pleaded  as  a  set-otT  by  deff^ndant  where  there  is  no  allega- 
tion of  the  insolvenoy  or  nonresidency  of  the  plaintifiFs. 

2.  Contraot— Evidence— InHr.riiction8— The  owner  of  land  and  stock  elalmed 
that  he  was  damaged  by  the  failure  of  his  tenants  to  cnltlTate  the  land  and 
oare  for  the  oows  and  produce  according  to  thr^ir  contract.  Settlemenfs  wer»^ 
to  be  and  were  nuide  monthly.  Where  the  owner  admits  that  he  did  receive 
certain  sums  monthly  from- the  tenants,  but  fails  to  state  how  much  he  re- 
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oeived,  hn  Ib  sot  entitled  to  an  iDStrnotion  author! zing  the  recovery  by  him 
of  the  diffei^nce  between  what  he  would  have  rt*ceived  if  the  tenants  had 
oomplied  with  their  contraot  and  what  he  aotually  did  raoeive,  as  the  evi- 
deooe  wholly  fail$i  to  show  what  the  latter  sum  was. 

3.  Same— Pleadings— Whflre  the  tenants  allejrfd  that  settlements  of  the 
accounts  were  to  be  and  were  mude  etch  month  and  relied  on  such  settle- 
ments as  a  bar  to  the  landlord's  claim,  and  the  latter  failed  to  deny  these 
averments,  the  court  ought  to  have  instruoted  thn  jury  that  the  landlord 
"Was  concluded  by  the  sectlements  as  to  all  items  embraced  in  them. 

J.  P.  Thompson  for  appellant. 

H.  W.  Rives  for  appellees. 

Appeal  from  Marion  Circuit  Cour*^. 

Opinion  of  the  court  by  Judj^e  Panyter. 

This  action  was  brought  to  recover  on  a  note  dated  February 
19,  1891,  which  was  executed  hy  appellee,  Bichard  Adams,  paya- 
ble to  the  order  of  thu  appellant,  Frank  Doysher.  The  execution 
of  the  note  was  admitted.  Adams  filed  a  pleading,  which  he 
called  answer,  set-off  and  counterclaim. 

He  alleged  that  on  December  20,  1890,  he  entered  into  a  written 
contract  with  the  appellant,  Frank  Doysher,  Austin  Doysher  and 
Jacob  Klauser,  by  which  he  rented  his  farm  to  them  for  the  en- 
Buing  year;  that  he  let  them  have  the  use  of  certain  cows  and 
garden;  that  they  were  to  milk  the  cows,  make  butter,  sell  the 
milk  and  butter  and  the  vegetables,  and  at  the  end  of  each 
month  they  were  to  settle  with  him  and  give  him  one-half  of  the 

grooeeds.  He  alleges  other  matters  which  they  had  agreed  to  do 
y  the  terms  of  the  contract.  He  alleges  that  they  had  violated 
their  contract,  specifyine:  wherein  they  had  done  so,  and  claimed 
damages  in  the  sum  of  $305,  and  asked  that  it  be  set-off  against 
the  note. 

This  claim  is  for  unliquidated  damages.  He  neither  alleges 
the  insolvency  nor  nonresidency  of  the  parties  to  the  contract 
upon  which  ins  alleged  set-off  arises.  Unless  this  is  done  un- 
liquidated damages  can  not  be  pleaded  as  a  set-off,  although  it 
arises  on  a  contract.  (Taylor  v.  Stowell,  4  Met.,  175;  Shropshire 
V.  Conrad,  3  Met.,  143;  Forbes  &  Bro.  v.  Cooper  &  Co.,  88  Ky., 
285.) 

Appellant  filed  a  demurrer  to  the  answer  which  the  court  over- 
ruled. The  demurrer  should  have  been  sustained.  For  this  rea- 
son a  new  trial  should  be  granted,  and  the  demurrer  to  the 
answer  sustained. 

Although  the  error  of  the  court  in  overruling  the  demurrer 
sends  the  caso  back,  entitling  the  appellant  to  a  new  trial,  yet 
in  view  of  the  fact  there  were  two  trials,  and  that  applelee  niay 
amend  and  allege  such  facts  as  will  authorize  the  question  of 
damages  to  be  tried  in  this  case,  the  court  will  consider  the 
question  as  to  one  of  the  instructions  which  was  given  at  the 
request  of  appellees. 

The  court  erred  in  giving  instruction  *'D, ''  whicli  is  as  follows: 
**If  the  jury  believe  from  a  preponderance  of  the  evidence  that 
plaintiff  Doysher  or  his  co-defendants  fulled  to  give  reasonable 
oare  to  the  cultivation  of  the  garden  or  to  the  cows  or  to  the 
marketing  of  the  milk,  butter  and  vegetables,  they  should  find 
for  defendant  on  the  set-off,  one-half  of  what  plaintiff  and  his 
co-tenants  could,  by  reasonable  care  and  work,  have  received 
from  the  garden  and  cows,  after  deducting  the  amounts  paid 
Adams  on  that  account." 

The  court  based  this  instiuction  as  to  the  measure  of  damages 
on   the  testimony   of  defendant,  Richard   Adams,  who  alone  at- 
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tempted  to  prove  the  amounts  paid  monlhly  by  appellant  and  bit 
co-tenants.  He  testified  tliat  at  ttie  end  of  each  montli  th^y 
would  come  to  him  and  count  out  two  piles  of  money  on  the 
table,  which  they  said  they  had  taken  in  that  month,  and  handed 
him  one.  He  had  no  record  of  the  amounts  turned  over  each 
month,  but  it  was  sometimes  as  low  as  $10,  ranging  from  that 
to  $25  as  the  maximum. 

This  testimony  was  insufficient  upon  which  to  base  the  instruc- 
tion. The  defendant  said  he  had  no  record  of  the  amounts 
turned  over  each  month.  He  did  not  say  how  many  months  the 
amount  was  $10,  nor  how  many  months  it  was  $25  which  they 
paid.  If  he  kept  no  record,  and  could  not  give  this  important 
information  to  the  jury,  how  could  the  Jury  from  the  evidence 
estimate  the  damages?'  Under  the  instruction  they  had  tliis  to 
ascertain  before  they  could  make  the  deduction  which  they  were 
required  to  do. 

It  may  be  said  that  the  defendant  testified  that  the  difference 
l)otweeri  his  part  of  $8  per  day  and  what  they  actually  paid  him 
would  be  at  least  $214. 

Tliis  opinion  should  have  been  of  no  value  to  the  jury,  nor 
could  it  have  enabled  them  to  mnke  the  calculation  because  he 
had  kept  no  record  of  the  amount  paid  him,  and  could  make  no 
reliable  estimate  of  it. 

The  instruction  related  to  the  damntres  claimed  for  their  alleged 
failure  to  produce  and  sell  the  proper  quantity  of  milk,  butter 
and  vegetables.  For  another  reason  th»'  instruction  should  not 
have  been  given.  Appellant  in  his  reply  alleged  that  under  the 
contract  the  milk,  butter  and  vegetable  account  was  to  be  set- 
tled at  the  end  of  each  month,  and  it  was  so  settled.  He  pleaded 
and  relied  on  such  settlement  in  bar  of  defendant's  claim  for  dam- 
ages on  that  account. 

These  allegations  were  not  denied,  and  there  was  no  issue  on 
that  question  to  submit  to  the  jury.  Instead  of  this  instruction 
the  court  should  liave  in  substance  told  the  jury  that  if  they 
found  anything  for  defendant  on  his  claim  for  damages  that  they 
should  not  take  into  their  account  the  milk,  butter  and  vegeta- 
ble items,  as  the  plaintiff  and  defendant  Adams  had  settled 
them   monthly. 

It  is  not  deemed  necessary  to  consider  the  action  of  the  court 
in  giving  other  instructions  or  in  overruling  instructions  offered 
by  appellant.     No  opinion  is  expressed  on  this  question. 

For  the  foregoing  reasons  the  case  is  reversed,  with  directions 
that  appellant  be  granted  a  new  tiral.  that  the  court  maintain 
the  demurrer  to  the  answer,  and  for  further  proceedings  consist- 
ent with  this  opinion. 


LOUISVILLE    &    NASHVILLE    R.    R.    CO.  v.    COUNTY   OF 

PENDLETON. 

(Filed  January  29,  1895.) 

The  fiscal  oonrt  of  a  county  had  do  authority  to  levy  an  ad  valorem  tax  for 
pauper  purposes  undpr  the  provisions  of  the  General  Statutes.  The  Ken- 
tucky Statutes,  which  do  not  apply  to  thl^  case,  confer  power  on  flsoal  courts 
of  the  several  counties  to  levy  ad  valorem  taxes  for  general  purposes. 

L.  T.  Applegate  and  Geo.  C.  Lockhart  for  appellant. 

John  H.  Barker  for  appellee. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 
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This  action  was  brought  by  PendletoH  county  against  the  Louis- 
ville &  Nashville  Bailroad  (Company  to  recover  $1,109.69  and 
^920.21,  taxes  alleged  to  be  due  from  the  said  defendant  on  ao- 
tsount  of  levies  made  by  the  fiscal  court  of  Pendleton  county  for 
the  years  1891  and  1892,  levied  for  pauper  purposes  on  the  prcp- 
-erty  of  said  defendant  in  said  county.  Appellant  filed  a  demur- 
rer to  the  petition,  which  demurrer  was  overruled  by  the  court. 
Appellant  then   answered,  denying  the   power  of   the  fiscal  court 

of  Pendleton  county  to  levy  an  ad  valorem  tax  for  pauper  pur- 
poses. Appellee  demurrred  to  appellant's  answer,  which  de- 
murrer was  sustained  by  the  court;  and  appellant  failing  to  plead 
further,  judgment  was  rendered  against  it  for  the  sums  claimed, 
with  interest  and  costs.  From  that  judgment  appellant  has  ap- 
pealed to  this  court,  and  insists  that  the  judgment  is  erroneous. 

The  principal  question  in  the  case  is:  Did  the  court  of  Pendle- 
ton county  have  authority  to  levy  an  ad  valorem  tax  for  pauper 
purposes?  The  provisions  of  the  Genearl  Statutes  were  in  force 
Bt  the  time  the  levies  in  controvprsy  were  made.  Section,  1,  article 
16,  chapter  28  (page  384),  provides  that  county  courts  have  juris- 
diction to  levy  and  superintend  the  collection  of  the  county  levy, 
make  provision  for  the  maintennnce  of  the  poor,  etc.  Chnpter 
28,  article  7  (page  384),  provides  for  the  justices  sitting  with  the 
county  judge  for  tlie  transaction  of  business  whicli  sl)all  be  con- 
fined to  levying  the  county  levy,  appropriating  money,  etc. 

These  sections  do  not  authorize  any  ad  valorem  tax. 

Chapter  27  (page  385)  provides  that  the  county  levy  shall  not 
exceed  $3  on  euch  tithnble  in  any  one  year.  Section  4,  chapter  86 
(page  1(M)9),  is  relied  on  by  appellee  as  giving  the  power  claimed. 
That  section  simply    gives  tiie  court    power  to  purchase  land    for 

fjoorhouse  purposes,  and  to  levy  a  sum  sufficient  to  pay  for  the 
and.  improvements,  etc. 

This  provision  must  be  held  to  mean  only  that  the  court  can 
levy  such  taxes  as  it  is  authorized  by  law  to  levy  for  general  pur- 
poses.    Otherwise  the  power  to  tax  would  be  unlimited. 

Section  6,  chapter  89  (page  1015)  of  General  Statutes  authorizes 
the  levy  of  an  ad  valorem  tax  for  purposes  of  courthouse,  jail 
and  clerk\s  olfice.  It  is  not  claimed  that  the  fiscal  court  of  Pen- 
dleton county  had  any  power  other  than  that  conferred  on  the 
county  court  or  court  of  claims  generally. 

We  are  of  opinion  that  the  levies  in  question,  made  by  the 
fiscal  court  of  Pendleton  county,  were  unauthorized  by  law,*^  and 
the  judgment  of  the  lower  court  is  reversed  and  cause  remanded, 
with  directions  to  sustain  the  demurrer  of  the  defendant,  and  for 
further  proceedinirs  consistent  with  this  opinion. 

The  Kentucky  Statutes  now  confer  power  on  the  fiscal  courts 
of  the  several  counties  to  levy  ad  valorem  taxes  for  general 
purposes,  but  these  statutes  do  not  apply  to  this  case. 


LOUISVILLE  WATER  CO.    v.  CLARK. 
(Filed   January  29,  1896— Not  to  be  reported.) 

Order  requiring  payment  of  taxes  Into  oourt— Interest— In  an  action  by 
appellant  to  enjoin  tbe  sheriff  from  selling  its  property  for  taxes,  allpfired  by 
it  not  to  be  due,  tbe  court  bolding^  that  tbe  taxes  were  due  as  a  condition 
Cipon  which  It  would  grant  tbe  injunction,  ordered  appellant  to  do  equity 
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by  paylnK  into  court  the  amount  of  Ruoh  taxes.  And  the  order  further  re« 
oited  that  appellant,  refused  to  do  this  and  appoint  a  receiver  to  take  charge 
of  and  operate  appellant's  water  works  until ''from  the  net  revenues  he 
realizes  sufficient  to  pay  the  amount  aforesaid  into  court,"  with  costs.  Held 
—While  a  judf^inent  for  taxes  may.  like  other  judgments,  draw  int«rest» 
this  order,  fairly  construed,  does  not  require  the  payment  of  interest  on  the 
amount  nf  the  taxes  ordered  to  be  paid  into  court. 

Lane  &  Burnett  and  T.  L.  Burnett  for  appellant. 

Helm  &  Bruce  and  W.  J.  Hendrick  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  oourt  by  Judge  Hazelrigg. 

The  sole  qu3stion  in  this  case  i$>   whether  the  amount  of   taxes 

ordered  by  the  chancellor  to  be  paid  into  court,  as  shown  by   the 

following   judgment,  shall  bear  interest:  **It  is   considered    that 

the  property  of  the  plaintiff,  the  water  company,  is  liable  to   the 

taxes  mentioned  in    the  petition,  and  the  plaintiff    having   come 

into    court   seeking    equity,  is   required    to   do   equity,    and    the 

plaintiff  is,  therefore,  required,  on  or  before  the  27th  day  of  INo- 
vemebr,  189<),  to  pay  into  court  the  amount  of  said  taxes,  to  wit» 
($12,513.78)  twelve  thousand  five  hundred  and  thirteen  dollars 
and  seventy-eight  cents.  Thereupon  came  the  plaintiff  and 
waived  the  time  within  wliich  to  pay  said  money  into  court,  and 
announced  in  open  court  that  it  would  not  pay  said  amount  or 
any  part  th«^reof  into  court;  and  thereupon  it  is  ordered  that  the 
Fidelity  Trust  &  Safety  Vault  Co.  be,  and  it  is  hereby,  appointed 
receiver  of  this  court  and  directed  to  take  charge  of  and  operate 
the  works  and  property  of  the  plaintiff  until  from  the  net  revenue 
is  realized  sufHcient  to  pay  the  amount  aforesaid  into  court, 
together  with  the  costs  of  the  proceeding." 

This  order  was  entered  on  November  20,  1890,  and  upon  the 
subsequent  affirmance  of  the  judgment  l\v  the  United  States  Su- 
preme Court,  in  the  case  involving  the  liability  of  the  company 
for  the  taxes  in  question,  the  company  paid  into  court  the  sum 
designated  in  the  order.  Thereupon  the  State  demanded  interest 
on  this  sum  from  .November  20,  1890,  until  its  payment  into  court, 
which  was  on  March  14,  1892.  The  court  below  so  adjudged, 
and  the  company  has  appealed. 

Without  regard  to  tlie  contention  of  the  appellant  that  the 
amount  ordered  to  be  paid  into  court  is  for  taxes,  and  so  not  an 
interest  bearing  debt,  it  seems  to  us  that  the  terms  of  the  order 
itself  are  conclusive  of  the  question;  for  wihle  a  judgment  may 
bear  interest,  as  a  matter  of  law,  without  so  providing  in  terms, 
yet  this  order  is  to  pay  into  court  a  sum  certain,  and  in  default 
thereof  the  receiver  is  to  control  the  property  of  the  defaulting 
company  for  such  a  length  of  time,  and  no  longer,  as  will  enable 
it,  the  receiver,  to  realize  therefrom  that  sum  and  the  costs  of 
the  proceeding  and  no  more. 

We  think  a  fair  construction  nf  the  order  is  that  the  sum  adjudg- 
ed to  be  paid  over  as  taxes  was  not  intended  to  bear  interest. 
Adopting  this  construction,  it  follows  that  as  it  is  a  final  order 
it  can  be  corrected  only  by  an  appeal  or  modified  in  the  manner 
provided  by  law.  Moreover,  the  proceeding  was  not  originally 
instituted  by  the  Commonwealth  or  the  sheriff  for  the  collection 
of  the  taxes,  but  the  order  for  their  payment  into  court  was  made 
as  the  condition  on  which  the  c<mipany  was  adjudged  entitle:! 
to  a  stay  of  an  enforced  sale  of  its  property. 

The  State   neigh t  still  have   enforced  the* penalties  provided  by 
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statute  for  nonpayraent  of  taxes,  which  are  said  to  he  in  lieu  of 
damages  by  wa^'  of  interest,  and  may  have  done  so  for  aught  the 
record  shows  to  the  contrary. 

Where  the  Commonwealth  by  appropriate  proceedings  reduces, 
its  demand  for  taxes  to  a  Judgment,  we  perceive  no  reason  why 
the  judgment  does  not.  like  all   other  Judgments,  bear  interest 
as  provided   by  the   statute  on  that   subject.    The  case  at   hand 
is  not  of  that  kind. 

Wherefore,  the  judgment  is  reversed,  with   directions  to  over- 
rule the  motion  of  the  apepllee  and  dismiss  the  proceeding. 


MOCERF  V.  STIRMAN,  &c. 
(Filed  January  29,  1895— Not  to  be  reported.) 

Pleadings— Suit  on  attachment  bonds^Where  the  pleadingR  and  eircum- 
stances  show  that  plaintiff  intended  to  Rue  for  damages  trrowing  out  6f  the 
willful  suing  out  of  the  attachment  atrainst  bim  by  defendant,  and  the  oonrfc 
held  the  petition  stated  a  cause  of  action  on  the  attachment  liond,  plaintiff b* 
amended  petition  stating  a  cause  of  action  for  the  malloious  sninfc  out  of 
the  attaobmeut  ought  to  have  been  filed.  The  refusal  to  permit  it  to  be  filed 
was  error. 

In  a  suit  on  an  attachment  bond,  evidence  of  injury  to  plaintiff's  business 
and  credit  is  inadmissible. 

Wilfred  Carrico  for  appellant. 

Sweeney,  Ellis  &  Sweeney  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

This  action  was  instituted  in  the  Daviess  Circuit  Court  by   the- 
appellant,    Jacob  Mocerf,  against  W.  D.  Stirman,  etc.,  seeking  to 
recover  Judgment  for  $5,000  damages  on  account  of  appellees  hav- 
ing sued   out  an   attachment  and   caused    the   levy  of   .same    on 
plaintiff's  store,  etc. 

A  trial  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff 
for  $46.  Plaintiff  filed  grounds  and  moved  for  a  new  trial,  which 
was  overruled  by  the  court,  and  plaintiff  has  appealed.  The 
grounds  relied  on  for  a  new  trial  are  as  follows:  Error  of  the 
court  in  overruling  plaintiff's  motion  to  file  an  amended  petition^ 
and  error  of  the  court  in  refusing  to  allow  plaintiff  to  prove  the 
injury  to  his  credit  and  the  damages  generally  to  his  business. 
by  reason  of  the  attachmc  nt.  and  in  limiting  plaintiff's  recovery 
as  indicated  in  the  instructions.  It  appears  that  plaintiff  intends 
to  sue  for  damages  upon  the  grounds  of  the  attachment  having 
been  issued  and  levied   maliciously  and   without  probable  cause. 

It  also  appears  tliat  the  court  regarded  and  treated  the  suit  as 
a  suit  on  the  attachment  bond.  If  the  suit  was  upon  the  at- 
tachment bond,  the  ruling  of  the  court  as  to  the  admission  of 
evidence  was  correct;  but  if  the  suit  was  for  maliciously  suing 
out  the  attachment,  then  the  rejected  evidence  was  admissible. 

Taking  the  pleadings  and  all  the  facts  and  circumstances  in 
the  cause  into  consideration,  it  seems  to  us  that  the  court  erred 
In  refusing  to  allow  the  plaintiff  to  file  the  amended  petition 
offer<>d. 

The  judgment  is,  therefore,  reversed,  with  directions  to  set 
aside  the  verdict  and   judgment  and  award  a  new  trial,  and    toi. 
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^Uow  appellant  to  amend  his  petition,  and  for  further  proceed- 
ings consistent  with  this  opinion. 


KEITH,  &c.  V.  FEDER,  SILBERBERG   &  CO. 

(Filed  January  30,  1895— Not  to  be  reported.) 

Married  women— Collateral  attack  of  certificate  of  acknowledgnieDt— An 
*  allegation  that  the  deputy  clerk  took  the  wife's  acknowlf^dgment  to  the 
mortgage  in  the  presence  of  the  hushand,  and  without  explaining  its  con- 
4;ents  and  effect  to  her,  presents  no  defense  to  an  action  to  enforce  the  mort- 
gage lien,  where  the  officer's  certificate  on  its  face  is  regular  and  proper. 
Section  17  of  chapt(«r  81  of  General  Statutes  forbids  such  a  collateral  attack 
of  the  oHlcer'fi  certificate  without  an  allegation  of  fraud  or  mistake. 

Leslie  T.  Applegate  for  appellants.     Jno.    H.  Barker  for  appel- 
lees. 
Appeal  from  Pendleton  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

Appellants  executed  a  mortgage  to  appellees  on  certain  real 
estate  in  Pendleton  county,  and  which  embraced  their  home- 
stead. By  the  terms  of  the  mortgage  the  homestead  right  was 
conveyed.  I'pon  the  same  property,  including  the  homestead, 
Chas  G.  Wallace  held  a  prior  mortgage. 

This  action  was  instituted  to  enforce  appellees'  Hen  on  the 
property,  to  which  action  Wallace  was  made  a  defendant.  He 
filed  his  answer  and  cross  petition,  asserting  claim  under  his 
mortgage.  After  the  issues  had  been  joined  under  the  mortgage 
claims,  and  the  case  prepared  for  trial,  the  appellants  filed  an 
answer  claiming  as  against  the  mortgage  of  appellees  they  were 
entitled  to  a  homestead,  because  the  acknowledgment  of  the 
mortgage  before  the  deputy  county  clerk  was  not  done  in  accord- 
ance with  the  statute,  inasmuch  as  the  officer  did  not  explain  to 
the  wife,  Lidia  A.  Keith,  the  contents  and  effect  of  the  mort- 
gage, and  there  was  no  privy  examination  of  her.  At  the  same 
term  of  court  an  order  was  entered  to  sell  the  property  to  pay  the 
Wallace  debt,  interest  and  costs,  and  the  balance  coming  from 
the  sale  was  to  be  hold  to  await  the  further  action  of  the  court. 

Afterwards  the  cause  was  submitted  on  the  remaining  issues. 
From  the  judgment  then  rendered  this  appeal  is  prosecuted. 
The  answer  charged  neither  fraud  nor  mistake  on  the  part  of 
anyone  in  procuring  or  taking  the  acknowledgment.  It  is  simply 
alleged  that  the  husband  was  present  when  the  wife's  acknowl- 
^'dgment  was  taken,  and  that  the  otHcer  taking  it  failed  to  ex- 
plain the  contents  and  effect  of  the  mortgage  to  her.  Admitting 
«very  fact  alleged  to  be  true,  it  presented  no  defense  to  the 
mortgage,  or  rather  presented  no  cause  for  treating  as  invalid  tlie 
-mortgage.  It  raised  no  issue  upon  which  testimony  could  be 
properly  taken.  The  certificate  was  in  due  and  proper  form, 
from  which  the  conclusive  presumption  arises  that  the  deputy 
-clerk  did  all  the  law  required  of  him  in  taking  the  acknowledg- 
znent. 

It  was  wholly  immaterial  whether  the  court  did  or  did  not 
'sustain  exception  to  the  deposition  of  Mrs.  Keith  or  Rinsraan, 
•:5i8  their  tesitmony  was   irrelevant  under  the   then   state  of   case. 
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or  as  to  any  issue  that  could  be  raised  on  this  branch  of  the  case. 
This  being  true  the  suppression  of  Mrs.  Keith's  deposition  did 
not  nor  could  it  prejudice  the  rights  of  appellants. 

Under  the  provision  of  seciton  17,  chapter  81,  General  Statutes, 
"no  fact  officially  stated  by  an  officer  in  respect  of  a  matter 
about  which  he  is  required  by  law  to  make  a  s.tatement  in  writ- 
ing, either  in  the  form  of  a  certificate,  return  or  otherwise,  shall 
be  called  in  question,  except  upon  the  allegation  of  fraud  in  the 
party  benefitted  thereby,  or  mistalte  on  the  part  of  the  officer,, 
unless  in  a  direct  proceeding  against  the  officer  or  his  sureties." 

This  provision  has    been    Interpreted  by    this  court    in   a  num- 
ber of  cases,  and  the  decisions   are  uniform  in   holding  that   the. 
certificate  of  the  officer  can  not  be  contradicted  by  parol  evidence. 

It  is  of  immeasurable  importance  that  protection  should  be 
given  to  purchasers  in  the  transmission  of  title  to  realty.  If  the 
details  of  the  manner  in  which  the  officer  took  acknowledgment 
of  the  feme  covert  can  be  inquired  into  and  its  validity  ques- 
tioned and  the  certificate  destroyed  by  parol  evidonce  proving 
there  was  not  a  privy  examination,  or  that  he  did  not  explain 
the  contents  and  effect  of  the  instrument,  it  would  make  doubt- 
ful and  insecure  th«  titles  to  a  vast  amount  of  realty.  It  would 
invite  litigation,  destroy  the  confidence  in  the  verity  of  the 
records  of  conveyances , of  roalty  and  rob  innocent  purchasers. 
It  would  be  opening  a  rich  mine  of  fraud  and  perjury.  It  would 
produce  a  fe^'ling  of  insecurity  and  unsafety  in  many  peaceful 
and  happy  homes  in  the  country. 

In  ("ox,*  &c.  V.  Gill,  8.")  Ky.,  6(59.  this  court  held  that  when  the 
certificate  was  regular  and  proper  on  its  face,  and  admitted  to 
be  signed,  and  the  deed  acknowledged  before  an  officer  who  is 
authorized  to  tiike  the  acknowledgment,  then  the  statements  of 
the  officer  as  to  the  date  of  acknowledgment,  and  the  manner  in 
which  it  was  done,  can  not  be  assailed  on  the  idea  that  the  offi- 
cer made  a  mistake.  In  such  case  parol  evidence  is  not  per- 
missible to  contradict  the  legal  elYeet  of  the  certificate  by  show- 
ing that  the  husband  was  present  when  the  deed  was  acknowl- 
edged by  the  wife,  or  that  the  officer  failed  to  explain  the  con- 
tents and  effect  of  the  instrument  to  her. 

In  that  case  it  was  said  by  the  court  that  the  original  answer 
of  the  appellants,  nor  the  amendmcLts  thereto,  constituted  a 
defense  to  the  action.     Such  is  this  case. 

In  the  case  of  Tichenor  v.  Yankee,  U  Ky.  Law  Rep.,  712,  this 
court  said:  '*It  is  not  a  question  of  mistake  on  the  part  of  the 
officer,  but  whether  he  did  his  duty,  and  as  to  it,  the  certiefiate, 
by  virtue  of  the  statute,  imports  absolute  verity."  Other  cases 
could  be  cited  sustaining  the  views  expressed  in  this  opinion, 
but  we  deem  it  unnecessary  to  do  so. 

The  judgment  from  which  this  appeal  is  taken  held  that  the 
answer  claiming  the  homestead  is  insufficient  to  constitute  a 
defense.  Counsel  for  appellants  insist  that  it  was  error  to  do  so. 
without  allowing  appellants  to  amend.  If  there  was  no  other 
reason  why  this  action  of  the  court  in  this  respect  was  not  an 
error,  the  fact  that  appellant  did  not  ask  leave  to  amend  is  a 
sufficient  answer  to  this  complaint. 

Judgment  affirmed. 

WELCH  V.  CORNETT,  &c. 
(Filed  January  30,  1895— Not  to  be  reported.) 

Limitation— Trusts— Stale  claims— Plaintiff  claims  that  his  mother  in  186ft- 
or  I860,  jointly  with  C,  purchased  a   tract  of  land,  aod   that  she  died   in 
I860,  after  having  paid  $400  of  the  purchase  money;  that  C.  in  1865  paid  the. 
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balanoe  (200)  of  the  purofaase  price,  and  bad  a  deed  for  the  land,  oonveyliiff 
title  to  himself,  made;  that  C.  remained  In  possession  until  1871,  when  be 
sold  and  conveyed  to  N. ,  who  held  possession  until  1880,  when  she  sold  to 
F. ,  who  was  in  possession  when  plaintiff  filed  this  suit  to  recover  the  inter- 
«8t  therein  he  claims  to  have  inherited  as  sole  heir  at  law  of  his  mother. 
Plaintiff  was  born  In  1855.     Held— 

First.  Plaintiff's  right  of  action  accrued  in  1865,  and  is  now  barred  by 
limitation. 

Second.  Even  if  limitation  did  not  bar  plaintiff's  claim,  bis  long  delay  in 
waitlnf?  fourteen  years,  after  becoming  of  full  age,  before  assertinff  his 
claim,  would  induce  the  chancellor  to  hold  his  claim  to  be  a  stale  one,  which 
it  would  be  inequitable  to  now  enforce  against  Innocent  purchasers  of  the 
laud. 

James  M.  Sebastian  for  appellant. 

G.  W.  Gourley  and  Riddell  &  RicUiell  for  appellees. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  tlie  court  by  Judge  Grac^. 

The  appellant's  right  to  recover  in  this  action,  if  any  lie  has, 
rests  on  tlie  following  claim:  That  he  is  the  son  and  only  surviv- 
ing heir  at  law  of  Martha  Welch,  who,  after  a  separation  from 
lier  husband,  C.  N.  Welch,  came  to  Kentucky  from  Virginia, 
and  lived  with  one  F.  C.  Cornett  as  liis  wife,  some  question, 
however,  being  made  as  to  whetlier  they  were  ever  legally  mar- 
ried; tl)at  wliile  she  and  said  Cornett  were  so  living  together, 
and  soon  after  they  came  to  Kentucky,  and  in  lSi:9  or  lb6(),  they 
bought  jointly  of  one  Isaac  Congleton  a  small  tract  of  land,  of 
say  100  acres,  for  the  price  of  $H(X),  and   plaintiff  claiming  that  of 

this  purchase  money  $400  was  paid  by  his  mother  with  certain 
stock  and  a  wagon  that  she  brought  from  Virginia,  and  which 
had  been  given  her  l)y  her  fatiier,  James  Cornett;  that  bis 
mother  sickened  and  died  in  18(U),  she  and  F.  C.  Cornett  then 
living  on  tlie  land;  that  said  Cornett  continued  to  hold  posses- 
sion and  control  of  said  land  until  in  18H5,  when  having  paid  the 
balance  of  the  purcliase  money  to  said  Isaac  Congleton,  he  took 
a  deed  to  himself,  and  since  tliat  time  until  the  sale  nmde  by 
said  Cornett,  wliich  was  in  1871,  to  Belh-  Norman,  sometimes 
called  Belle  Cornett,  had  control  and  possession  of  said  land; 
that  since  this  sale  to  Belle  Norman,  she  being  at  that  time  an 
infant,  stie  has  by  herself  and  tenants  had  substantially  pos- 
session and  control  of  said  land  until  1889,  when,  having  sold 
same  to  the  defendant,  Wm.  Freeman,  jr.,  he  was  in  possession 
ftt  the  time  of  the  filing  of  this  action. 

No  possession  is  ever  shown  to  have  been  held  by  any  one 
other  than  under  the  ('ornett  title,  and  while  plaintiff  makes 
some  charges  that  said  Belle  Nornian  and  Wm.  Freeman,  jr.. 
had  knowledge  of  his  title  and  claim  to  this  land  before  thev 
purchased,  yet  the  evidence  is  insufficient  to  establish  any  such 
notice.  It  further  appears  from  the  evidence  that  plaintiff.  K. 
B.  Welch,  was  born  in  January,  18r)r);  that  this  suit  was  not  filed 
until  February,  1890,  so  that  plaintiff  was  over  thirt^'-flve  years 
of  age  at  the  time  of  filing  same. 

The  defendant,  F.  C.  ('ornett,  had  been  absent  from  Kentucky 
for  some  fifteen  or  sixteen  years  before  the  filing  of  plaintiff^s 
«ult,  and  is  now  only  before'the  court  by  warning  order.  On  the 
hearing  in  the  court  below  the  chancellor  dismissed  the  petition 
of  appellant,  and  he  appeals. 

It  will  be  observed   from  the  foregoing  statement  of  the  facts 
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thftt  whatever  was  paid  on  the  purchase  of  this  land  bv  Martha 
Welch  was  paid  in  1868  or  1869;  that  she  died  in  1860,  and  that  F. 
€3.  Cornett  took  the  deed  to  himself  in  1866;  that,  therefore,  on 
that  date  the  wrong  or  fraud,  if  any,  was  committed  by  said  Cor- 
nett; and  said  Cornett,  tiien  and  ever  since,  claiming  title  in 
himself,  plaintitf's  right  then  accrued;  that  this  suit  was  not 
filed  until  1890,  so  that  more  than  thirty  years  hud  elapsed  since 
the  payment  of  any  of  the  purchase  money  by  said  Martha  Welch; 
that  more  than  twenty-flve  years  had  elapsed  since  the  fraud 
committed  by  Cornett  on  the  rights  of  plaintiff,  if  any,  and  that 
more  than  fourteen  years  had  elapsed  after  i^laintiff,  K.  B. 
WeJch,  became  of  age  before  the  filing  of  this  suit. 

Plaintiff  claims  that  this  case  falls  under  the  class  of  a  continu- 
ing and  subsisting  trust,  and  that,  therefore,  the  statute  of  limi- 
tation does  not  apply.  Wo  do  not  so  understand  tlie  transaction. 
We  tiiink  the  statutes  of  limitation  applicable,  but  even  were  they 
not  so  the  chancellor  would  feel  constrained,  under  the  facts  of 
this  case,  to  say  that  plaintiff's  was  a  stale  claim;  that  by  his 
long  laches,  and  by  the  interposition  and  acquisition  of  rights  by 
tile  several  purchasers  of  Cornett,  without  noticp.  his  claim  is, 
and  of  right  ought  to  be,  barred  by  the  chancellor. 

Wherefore,  the  judgment  of  the  court  below  is  affirmed. 


COBB'S  ADM'R  v.  WOLF. 
(Filed   January  BO,  1895.) 

1.  An  agent  who  acts  for  one  of  the  contracting  parties  in  the  making  of 
the  contract  is  a  competent  witness  aprainst  tht<  other  party,  who  is  dead  at 
the  time  the  evidence  is  offpred.  concerninir  the  verbal  statements  of  or  the 
transkictions  wir>h  or  the  acts  done  by  the  decedent  at  the  time  of  the  mak- 
ing of  the  contract. 

2.  Expert  evidence— The  evidence  of  a  witness,  who  does  not  state  that 
he  is  an  expert  in  such  matters  or  state  facts  showing  that  he  is  an  expert 
ond  competent  to  testify  in  relation  thereto,  is  not  competent  concerning 
differences  existing  between  two  life  insurance  policies,  where  the  question 
in  issue  is  as  to  whether  said  policies  are  different. 

E.  E.  Settle  for  appellant. 

Lindsay  &  Botts  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judee  Paynter. 

This  action  is  upon  a  note  executed  by  the  appellee  to  Wm. 
Cobb,  now  deceased,  for  premiums  on  a  policy  of  life  insurance 
in  the  New  York  Life  Insurance  Co.,  he  then  bein^  the  agent  of 
the  companj'.  Asa  defense  to  the  note  it  is  claimed  that  the  ap- 
pellee held  a  policy  on  his  life  for  $6,000  in  the  Mutual  Life  In- 
surance Co.  of  Now  York,  upon  which  he  had  paid  one  premium. 
To  induce  him  to  surrender  that  policy  the  decedent  agreed  to 
deliver  to  him  a  policy  in  the  New  Y'ork  Life  Insurance  Co.  ex- 
actly like  the  policy  which  he  then  held  in  the  Mutual  Life  In- 
surance Co.  of  New  York;  and  further,  to  prevent  any  loss  in 
consequence  of  the  premium  paid  to  that  company,  appellee  was 
to  be  released  from  certain  payments  of  premiums. 

The  decedent  did    deliver  to  appellee  a  policy  in  the  New  York 


592  cobb's  adm'b  v.  wolf. 

Life  Insurance  Co.,  but  it  is  claimed  that  it  was  accepted  on  cod> 
dltion  that  it  was  to  be  like  the  policy  which  he  held  in  the  otb^r 
company  named,  and  if  it  proved  not  to  be,  on  examination,  it 
was  to  be  returned  to  him.  It  was  tendered  back  to  the  decedent 
as  well  as  to  the  company,  but  both  refused  to  receive  it- 
It  is  claimed  in  many  material  respects  it  is  unlike  the  policy 
which  appellee  held  in  the  Mutual  Life  Insurance  Co.  of  New 
York,  the  pleadinjrs  filed  by  appellee  pointing  out  particularly 
wherein  the  policies  differed. 

The  policy  which  appellee  held  in  the  Mutual  Life  Co.,  as  wt-11 
as  the  one  in  the  New  York  Life,  were  in  evidence  before  the 
jury.  On  th(*  trial  of  the  case  the  jury  found  a  verdict  for  ap- 
pellee. A  numh(*r  of  errors  are  claimecl  to  have  been  coiiiuiitt»\1 
on  the  trial  of  the  ease. 

It  was  an  error  for  the  court  to  admit  the  testimony  of  H.  F. 
Dunciin  in  relation  to  certain  dilTerences  existinj?  between  tl)f 
policy  which  appellee  held  in  the  Mutual  Life  anci  the  policy  in 
the  New  York  Life  which  was  delivered  to  appellee.  The  wit- 
ness did  not  testify  that  he  was  an  expert  in  such  matters,  nor  to 
any  facts  which  would  enable  the  court  to  determine  as  to  liis 
competfMicy  to  testify  in  relation  to  such  matters.  His  testimony 
was  prejudicial  to  appellant.  For  this  error  the  cu^e  should  bV 
reverseil. 

It  is  vi^ry  (juestionahle  if  the  proof  was  sufTicient  to  Miithdrir^ 
the  jury  iii  fitidinu:  a  verdict  for  appelhM'  because  of  tlie  nieair»:- 
ness  of  the  evidence  touching  the  contract,  jrrcuvinjr  out  of  wliirh 
the  note  was  executed;  but  as  the  cas(»  ^oes  back  for  a  trial  f^r 
the  reason  ^iven  al)ove,  it  is  unnecessary  to  pass  upon  tliis  qiu — 
tion. 

Tliere  is  another  question,  which  is  important,  to  be  clettr- 
mined:  Is  A.  Wolf  competent  to  testify  as  to  such  faors  as  are 
known  to  him  in  relation  to  the  contract?  It  is  admitted  that 
he  was  tlie  ay;ent  of  app:*llee  in  maktULC  the  contract  witlj  rh^ 
decedent.  The  court  below  ruled  that  as  he  was  such  apji-iit  ar.d 
Wm.  ('ol)h  b(»in^  dead,  ho  was  not  competent  to  testify  as  to  anv 
conversation  he  may  have  had  with  the  decedent.  Win.  Cobb,  i-r 
as  to  any  conversation  wliich  Cobb  may  have  had  in  his  i»re>»nc^ 
in  rej^ai'd  to  tlie  ct)n tract  or  note  at  such  times  as  lie,  tin*  .wit- 
ness, A.  Wolf, was  a^eiit  or  actint?  for  appellee. 

It  was  an  error  in  the  court  to  so  rule.  The  court  evidently 
proceeded  upon  the  id(»a  that  while  the  witness  wasactinir  a«!  tie 
a^jent  i)f  ap|)ellee,  he  occupied  the  jxisition  with  reference  to  testi- 
fy iiiu:  as  thoiifxh  he  were  a  principal,  thus  not  beinu:  competent  tn 
testify  concerning:  any  verbal  statement  of  or  any  transjicriou 
with  or  any  act  done  by  decedent. 

Under  section  OiMJ,  Civil  Code  of  Practice,  the  appellee  could 
not  s(^  testify,  but  tliere  is  nothing  in  the  secti(»n  or  in  any  of  \h^ 
subsections  which  prevented  the  admission  of  the  testimony  •  f 
his  agent.  It  is  compftent  for  an  au:enr.  who  acted  for  h  par'v 
in  a  transaction  with  orne  afterwards  dyinp,  to  testify  for  hh 
principal  conctMnini»;  any  verbal  statement  of  or  any  trnnsaetiMii 
with  or  any  act  done  bythe  decedent. 

There  is  no  reason  why  there  should  be  such  rule  as  ^vould  prt»- 
elude  him  from  doint?  so.  The  acfent  has  no  pecuniary  interest  ic 
the  result  of  the  litigation.  He  incurs  no  financial  loss,  ner 
gains  any  material  benefit  by  the  result.  The  purpose  of  the  law 
was  to  protect  the  estates  of  dead  men  by  not  alio  win  jr  the  on^ 
who  is  to  profit  by  the  litigation  to  testify  concerning  any  verbAl 
statements  of  or  any  act  done  i)v  the  decedent,  nor  as'  to  ary 
transaction  with  him.     The  wisdom  of  t.  is  provision  is   evident. 

Were  it  otherwise,  the  estates  of  dead  men  would  become  the 
prey  to  the  rapacity  of  perjurers. 
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The  agent  being  free  from  the  motive  of  profit  which  his  prin- 
cipal possesses,  has  not  been  declared  incompetent  as  a  witness 
as  to  the  acts  of  a  decedent. 

Judgment  reversed,  with  directions  that  a  new  trial  be  granted 
appellant  and  for  further  proceedings  consistent  with  this  opin- 
ion. 


ASHBROOK  V.  ASHBROOK,  &o. 
(Filed  Decmber  11,  1894— Not  to  be   reported.) 

1.  Executors  and  administrators— Partnership — A  partner  who  owned  a 
half  interest  in  the  partnership  estate  purchased  and  paid  for  materials  to 
make  certain  Improvements  on  the  partnership  property,  but  died  before  the 
improvements  were  made.  He  made  his  surviving  partners  his  executors, 
and  in  his  will  gave  them  the  privilej^e  of  buying  bis  interest  in  the  partner- 
ship at  a  designated  price.  The  surviving  partners  and  executors  did  not 
charge  themselves  as  executors  with  the  value  of  the  materials  so  purnhaned 
by  decedent,  hut  paid  for  them  with  the  assets  (f  the  partnership.  Held — 
The  testator  knew  when  he  authorized  the  executors  to  huy  his  interest  in 
the  partnership  at  a  fixed  price  that  the  cost  of  the  material  was  a  debt  due 
him  by  the  partnership,  and  the  executors,  having  bought  his  Interest  as 
authorized  by  his  wil),  were  not  required  to  charge  themselves  as  executors 
with  the  value  of  such  materials. 

2.  Same— In  the  settlement  of  the  accounts  of  the  executors  they  were 
charged  with  the  true  amount  of  money  that  had  been  furnished  by  the  de- 
ceased partner  to  cany  on  the  firm  business. 

3.  Same — Interest — A  partner  who  furnishes  the  capital  to  conduct  the 
partnership  busine.ss  can  not  charge  the  Urin  or  the  other  members  of  the 
partnership  with  Interest  on  the  sums  so  furnished,  In  the  absence  of  a 
Bpeolal  agreement  between  the  parties  to  that  effect:  and  after  a  dissolution 
oi  the  partnership  and  prior  to  a  settlement  of  the  partnership  accounts  In- 
terest can  not  be  allowed  to  one  of  the  partners  on  the  unascertained  balance 
due  him  for  sums  advanced  by  him  to  the  firm  unless  there  is  an  agreement 
to  that  effect  or  conditions  raising  an  equity  in  his  favor. 

4.  Same— The  mere  fact  that  the  surviving  partners  and  executors  In  the 
new  partnership  books  charged  themselves  with  a  certain  item,  which  they 
failed  to  charge  thems(^lves  with  in  the  settlements  as  executors,  does  not 
show  that  as  executors  they  should  be  made  to  account  for  such  item,  when 
they  claim  that  the  charge  in  their  partnership  books  was  made  by  mistake, 
and  there  is  no  evidence  to  show  that  they  ever  in  fact  received  said  sum. 

H.  D.  Peck  and  J.  T.  Simon  for  appellant. 

A.  H.  Ward  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  couit  by  Judge  Lewis. 

August,  1873,  T.  V.  Ashbrook,  being  sole  owner  of  what  was 
known  as  the  ** Keller  Distillery"  property,  sold  a  half  interest 
to  each  of  bis  two  brothers,  F.  G.  and  S.  J.  Ashbrook,  at  the 
price  of  $6,600,  for  whlcii  they  gave  their  respective  notes,  bear- 
ing interest  at  the  rate  of  10  per  cent,  per  annum  until  paid,  and 
thereupon  they  commenced  the  business  of  making  and  selling 
whisky,  under  firm  name  of  T.  V.  Ashbruok  &  Bros.;  but  it  was 
continued  during  only  one  distilling  season,  T.  V.  Ashbrook 
having  died  September  30,  1874,  whereby  the  partnership  ended. 

Deceased  left  a  will,  admitted  to  record  October  30,  1874,  when 

vol.  16—38 
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F.  G.  and  S.  J.  Ashbrook  qualified  as  executors,  no  securitT 
being  required.  To  testator's  widow  was  devised  a  dwelliiiz 
liouse  and  certain  personal  property,  to  be  held  for  use  of  her>trll 
and  children  until  arrival  of  his  eldest  son  at  the  age  of  twenrr 
one  years,  \Yhich  occurred  February  27,  1S83.  and  thereafter  sb* 
was  to  have,  in  lieu  of  dower,  said  real  and  personal  porptrtT 
toj?et!ier  with  interest  on   bank  stock,  amounting   to  $l(LOiN). 

The  executors  were  directed  to  sell  all  other  personal  propfrty. 
includinyr  partnership  whisky  and  a  desig^nated  parcel  of  lai-, . 
eirlier  pul>licly  or  privately,  as  in  their  opinion  was  best.  Al*- 
to  collect  air  del)ts,  and  invest  in  bank  stock  or  in  real  estatr. 
or  loan  amounts  collected  from  year  to  year  ;  and  out  of 
dividends  and  rents  pay  to  his  wife  stMni-annually  until  FehruurT 
27.  IS^^J.  such  amount  as  was  necessary  to  support  her  and  edi.- 
cate  and  support  his  children.  They  were  then  to  divide  all  hi* 
estate,  exc»'pt  .$10,(M.M)  iuvi^^ited  for  the  widow,  equally  anion^r  hi* 
children. 

By  clause  4  of  the  will  i)rivilege  was  j?iven  to  F.  O.  and  S.  J. 
Aslihrook  of  i)urchasin^  testator's  interest,  beinpr  a  half,  in  tb- 
ilistillery  pro])(>rty  at  the  price  of  $12,r)(H),  payment  of  which,  ai-i 
intert'st'at  tiie  rate  of  U)  per  cent,  per  annum,  they  weie  ^i'^r.-n 
the*  election  to  defer  until   F«>i)ruary  27.  188:5. 

It  appears  the  (executors  made  five  different  settlements  •: 
their  transact ir)iis  witli  the  county  court,  the  first  beinpr  on  F^^N 
urary  22d  to  271  h,  Ls77,  and  the  last  he«rinninK  in  June  and  cin- 
i^lud'ed  September  4,  ISh),  when  tlie  balance  of  the  e.*itatf  in  thvij 
hands  was  divided  and  })aid  over  as  directed  by  the  will. 

This  action  was  bron^:ht  November  18,  1880,  by  the  devisrr* 
to  snrcharue  these  settlements  and  recover  of  the  exeoni«'»r<  i 
eonsiderahie  amount,  composed  of  various  items,  wliich  th^y 
state*  has  not    becMi  accounted  for  or  included  in    the  tsettlenieGi," 

I'pnn  final  hearinji:  judgment  was  rendered  apiiust  th**  fxeou- 
tors  for  $l,217.()ti,  ami  interest  trom  ()ctol)er  27,  1875,  being:  a^jr«- 
jratc^  amount    found    and    reported  by  the    special    coinuiissitn.er. 

P'rom  that  judgment  th<\v  have  appealed,  and  devisees  pray*  - 
a  cri)ss  api)eal. 

We  will  first  consider  and  determine  whether,  as  contended  for 
appellees,  tl)e  special  commis-jioner  has  failed  to  charjie  the  ^xt- 
cutors  with  any  sum  with  winch  they  outrht  to  be  charjred. 

It  appears  that  prior  ro  death  of  T.  V.  Ashbrook  the  firm  pre- 
lected certain  repairs  of  tiie  distillery  property,  which  had  bt-^ 
Vietermined  necessary  ami  were  bei^un,  and  for  that  purpj-^- 
materials  had  I)cm  n  'purchaseul  and  paid  for  by  him;  hut  r^ 
surviving  partners,  instead  of  ebarj^in^  themselves  as  execut  •:> 
therefor,  paid  the  amount  witli  assets  of  the  firm.  In  that  vi- 
tbink  they  w(ue  riirht,  because  T.  V.  Ashbrook  jrave  to  theui  rl- 
])rivileL»:e  of  buying  his  half  of  the  distillery  property  at  the  prio 
fixed  ill  his  will,  knowinj:?  and  manifestly  havinp:  in  view  tlis: 
tlH»  amount  so  advanced  by  liim  was  a  subsisting  deniantl  a^aii:?' 
the  firni  of  which  he  was  a  member. 

The  distillery  was  operated  by  the  firm  of  T.  V.  Ashhru^ki 
Bros.,  with  money  furnished  almost  exclusively  by  T.  V.  Ashbr»V'i^ 
and  tliere  is  a  dispute  as  to  the  actual  amount  his  estate  is  ti- 
titled  to  credit  for  on  that  account.  The  two  surviving  partntr* 
fixed  tlie  sum  at  $19,724.75,  and  were  charged  therewith  in  thrir 
settlement  with  the  county  court;  and  as  the  special  conimi-- 
sioner,  after  thorough  examination  of  the  books  and  considt-ra- 
tion  of  the  evidence,  states  it  in  his  report,  which  was  confinuet.. 
to  be  the  true  amount,  we  are  not  inclined,  in  absence  of  sati- 
factory  reason  therefor,  to  determine  differently. 
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Tn  that  connection  it  is  contended  that  whatever  may  be  the 
amount,  T.  V.  Ashbrook  was  and  his  devisees  are  now  entitled 
in  a  settlement  of  the  partnership  to  interest  thereon,  not  only 
during  the  existence  of  the  firm,  but  for  the  period  between  bia 
death  and  final  settiement  of  the  partnership. 

The.  evidence  does  not  show    any  agreement  between   the  part. 

Tiers  that  the  money  so  furnished  should   bear  interest.     On  the 

contrary  there  is  evidence  tending  to  show  it  was  understood 
and  agreed  otherwise;  and  in  the  absence  of  a  special  agree- 
ment the  well-settled  rule  is  that  partners  are  not  entitled  to  in- 
terest on  money  voluntarily  furnished  to  carry  on  the  business. 
And  we  think  it  equally  clear  and  well  settled  that  after  dissolu- 
tion and  prior  to  settlement  of  a  partnership,  interest  is  not 
payahle  between  partners  on  undetermined  balance  going  to  one. 
But  to  entitle  one  partner  to  interest  during  a  settlement  of  the 
partnership  there  must  be  either  an  agreement  therefor  or  condi- 
tions raising  an  equity. 

In  this  case  the  surviving  partners  have  shown  neither  un- 
necessary delay  in  settling  the  partnership  and  ascertaining 
balances",  nor  disposition  to  Avithhold  what  was  fairly  due  the 
estate  of  their  deceased  partner.  On  the  contrary  they  have  ex- 
hibited a  desire  to  be  both  just  and  generous,  and  did,  during  the 
eight  years  the  estate  of  the  testator  was  in  their  hands,  account 
for  and  actually  pay  individually  to  tlie  estate  interest  amount- 
ing in  the  aggregate  to  more  than  $20, (MX). 

Although  there*  were  large  sales  of  whisky  that  had  to  be  made, 
and  debts  due  the  firm  to  collect  in  order  to  settle  the  partner- 
ship, it  was  done  by  October,  1875,  but  a  few  days  more  than  one 
year  after  death  of  the  testator,  and  less  than  oho  year  after  the 
executors  qualified,  and  they  accounted  in  their  settlement  with 
the  county  court  for  interest  from  that  date  upon  the  balance 
then  found  due  from  the  firm  to  the  estate  of  T.  V.  Ashbrook. 
^Moreover,  although  they  need  not  have  so  soon  signified  their 
election  to  buy  tlie  half  interest  of  the  distillery  i)roperty  at  the 
price  fixed  in  the  will,  they  did  do  so  Novemebr  26,  1874,  and 
thereafter  paid  interest  at  the  rate  of  10  per  cent,  per  annum 
until  188:i. 

It  furtlier  appears  that  on  the  balance  found  against  them  at 
each  settlement  they  accounted  for  and  paid  interest  up  to  the 
next  settlement,  and  st)  on  to  the  last  one.  Upon  what  principle 
of  justice  or  equity  tlie  devisees  can  claim  more  interest  than 
they  have  received  we  are  utterly  unabh*  to  see.  We  are  sitisfied 
thespecial  commissioner  reportt^l  jind  the  lower  court  adjudged 
against  the  executors  all  the  d(»visees  were  entitled  to  recover, 
and  the  only  question  is  whether  the  amount  was  not  too  much. 
The  sum  of  $1,217.(>B  so  adjudged  was  found  by  deducting  a 
credit  of  $24r).7r),  not  previously  allowed  the  executors,  from  the 
sum  of  $1,4«2.81,  composted  of  four  different  items,  with  which  the 
executors  had  omitted  to  charge  themselves  in  settlements  with 
tlie  county  court.  Of  these  there  is  only  one,  amounting  to 
^902.90,  purporting  to  have  been  collected  from  Moore,  about 
wiiich  there  is  any  room  tor  controversy. 

It  appears  an  entry  of  that  item  of  credit  to  the  estate  of  T.  V. 
Ashbrook  was  made  after  his  death  ui)on  books  of  the  new  firm, 
but  the  executors  failed  to  charge  themselves  with  it  in  the 
county  court  settlement. 

The* evidence  shows  testator  died  owner  of  several  valuable 
farms,  and  these  the  executors  continued  to  control  and  lease  for 
the  benefit  of  the  estate  during  the  period  of  eigiit  years  from 
the  time  they  qualified  till  their  final  settlement.  Of  two  of  those 
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farms  one  was  leased  from  year  to  year  to  a  man  named  Conoer, 
and  the  other  to  Moore,  the  rent  of  each  being  the  same  and  paid 
in  oorn,  with  whioh  tho  executors  charged  themselves. 

In  the  county  court  settlement  they  charged  themselves  with 
rent  paid  by  Conner  for  nine  years,  which  was  a  mistal^e,  as  is 
admitted,  but  with  only  seven  years  rent  paid  by  Moore;  there- 
fore, loolcing  at  the  county  court  settlement  alone,  it  would  be 
manifest  the  executors  had  charged  themselves  with  all  the  rent 
collected  from  the  two  men.  But  it  is  contended  that  the  item 
of  $902.90  was  for  rent  paid  by  Moore  for  the  year  beginning 
March  J,  1874,  during  life  of  the  testator,  and  ending  March  1, 
1875,  after  he  died;  but  there  came  into  the  hands  of  the  execu- 
tors a  note  given  March  1,  1874,  by  Moore,  to  the  testator  which 
was  never  collected,  he  being  insolvent. 

Whether  that  note  was  for  rent  for  the  farm  from  March  1,  1874, 
to  March  1,  1875,  does  not  clearly  appear.  If  it  was,  then  the 
executors  ought  not  to  be  charged  with  the  sum  of  $902.06,  which 
we  are  satisfied,  if  collected  at  all,  was  not  in  money,  but  in 
corn,  for  Moore  was  insolvent.  The  executors  deny  they  did 
collect  it,  and  say  the  entry  was  made  by  mistake.  And  it 
seems  to  us  if  Moore  did  on  that  occasion  pay  the  sum  in  ques- 
tion, either  in  money  or  corn,  it  would  have  been  in  the  power  of 
the  devisees  to  have  proved  it,  which  they  made  no  other  effort 
to  do  than  by  referring  to-  the  firm  books.  A  very  large  amount 
of  money  belonging  to  testator's  estate  was  coUeoted  and  ac- 
counted for  by  the  executors  during  the  period  mentioned. 

In  addition  to  large  sales  of  personal  porperty^  including  part- 
nership whisky,  the  executors  had  control  and  management  of 
several  farms,  were  required  to  collect  large  sums  due  the  estate, 
and  from  time  to  time  loan  out  and  otherwise  invest  money  in 
their  hands,  and  at  intervals  distribute  among  those  entitled 
money  in  their  hands.  Yet  from  beginning  to  end  tliey  were 
prompt,  faithful  and  unusually  fair,  generous  towards  benefici- 
aries of  the  estate,  and  we.  tfierefore,  think  it  not  to  be  at  all 
presumed  they  would  have,  either  by  mistake  or  design,  omitted 
to  charge  themselves  with  so  large  a  sum  as  the  one  in  question, 
if  it  really  ought  to  have  been  done. 

In  our  opinion,  ther«ifore,  it  was  error  to  adjudge  that  sum 
against  the  executois,  and  the  judgment  is  reversed  on  appeal 
and  affirmed  on  cross  appeal,  and  remar.ded  for  proceedings  con- 
sistent with  this  opinion. 


LIVEZEY   V.    SCHMIDT. 
(Filed  January  16,  1895.) 

1.  Flow  of  water  from  land  of  one  to  laod  of  neighbor— Xalsanne — The 
DAtural  flow  or  drainage  or  sweepaj^e  of  water  from  the  land  of  one  npon  or 
throufzh  the  land  of  another,  however  injuriouB  it  may  be,  does  not  consti- 
tute an  Injury  for  whioh  an  aoiton  for  damai^es  may  lie  maintained.  A  ]p|ral 
naisance,  for  which  damages  may  be  recovered,  does  not  arise  from  the  fail- 
ure of  one  to  change  the  natural  flow  or  seepage  of  water  so  that  it  may  not 
injure  his  neiRhbor. 

Bnt  if  the  owner  makes  a  noxious  deposit  on  his  land  which,  by  belnic 
carried  by  rains  upon  the  surface,  or  by  percolation  through  the  sofl  to  or 
upon  the  premises  of  another,  produces  an  injury  to  the  watc^rs  of  a  well  or 
to  his  crop  or  otherwise,  then  this  is  an  actionable  nuisance  for  which  dam> 
ages  are  recoverable. 

3.  Same— Instructions—Where  plaintiffs'  evidence  conduced  to  show  that 
his  premises  were  injured  by  the  drainage  from  noxious  deposits  of  manure^ 
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«to.,  made  by  defeodaDt  upon  bis  (defendant's)  premises,  and  defendant'! 
^Yldenoe  conduced  to  sbow  that  tbe  injury  to  plaintifiF  was  caused  alone  by 
the  natural  flow  or  seepage  of  water  and  not  by  said  deposit,  the  oonxii 
iibonld  bBTe  Instructed  the  jury  that  defendant  was  liable  for  the  injury  done 
to  plaintiff's  premises  to  the  extent  that  the  injury  resulted  from  the  act  of 
defendant  in  making  the  deposit  on  his  premises,  but  not  for  said  injury  if 
It  was  caused  by  the  natural  flow  of  water  from  defendant's  premises. 

Li.  J.  Crawford  for  appellant. 

Thos.  P.  Carrothers  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellant  and  the  appellee  own  and  live  upon  adjoining 
lots,  and  the  stables  of  the  appellant  being  near  the  dwelling  of 
the  appellee.  It  is  alleged  by  the  latter  in  this  action  that  the 
appellant  placed  heaps  of  manure  from  his  stable  and  the  offal 
from  his  premises  in  such  a  position,  with  reference  to  appellee's 
dwelling,  as  caused  the  drainage  in  wet  weather  to  pass  through 
this  filth  and  into  the  cellar  of  the  house  in  which  the  appellee 
and  his  tenants  lived,  making  the  water  impure  and  injuring  the 
health  and  comfort  of  himself  and  family,  etc. 

The  facts  alleged  present  a  cause  of  action,  and  the  evidence 
on  the  part  of  the  appellee  conduces  strongly  to  show  that  the 
deposit  of  filth  was  of  such  a  character  as  to  make  it  a  nuisance, 
resulting  in  injury  to  the  plaintiff  and  his  premises,  and  for 
which  an  action  could  be  maintained. 

It  is  laid  down  in  Woods'  Law  of  Nuisances  that  it  is  *'an 
Actionable  nuisance  for  a  person  to  deposit  anything  of  a  noxious 
character  upon  his  land,  which  either  by  being  carried  by  rains 
upon  the  surface  or  by  percolation  through  the  soil  upon  the 
premises  of  another,  producing  injury  to  the  waters  of  a  w^ell  or 
to  his  crops,  or  otherwise.'' 

To  the  same  effect  is  the  decision  of  this  court  in  the  case  of 
Kinnaird  v.  Standard  Oil  Co.,  13  Ky.  Law  Rep.,  269. 

If,  therefore,  the  only  testimony  in  this  case  was  that  intro- 
duced by  the  plaintiff,  there  would  be  no  reason  for  disturbing 
the  judgment  below,  but  on  the  side  of  the  defendant  there  is 
testimony  tending  to  show  that  this  water  flowing  or  draining 
into  the  cellar  of  the  appellee  is  the  result  of  natural  causes,  ana 
not  from  the  act  of  the  appellant,  and  that  the  drainage  of  water 
is  not  through  or  from  this  manure  pile  into  appellee's  premises. 

The  theory  of  the  defense  is  that  the  peculiar  location  of  the 
ground  or  dwelling  of  the  appellee,  with  reference  to  that  of  the 
appellant,  is  such  that  the  natural  flow  of  the  water  leads  it  from 
tne  premises  of  one  to  the  premises  of  the  other,  and  evidence 
was  introduced  to  show  that  other  dwellings  located  on  the  same 
character  of  ground,  and  in  the  same  neighborhood,  were  affected 
In  like  manner  after  heavy  rains. 

The  testimony  being  conflicting,  the  issue  of  fact  was  with  the 
jury,  and  the  only  question  proper  to  be  considered  arises  upon 
the  instructions  given  for  the  plaintiff.  This  seepage  or  drainage, 
when  the  result  of  the  peculiar  location  of  the  ground,  and  result- 
ing alone  from  natural  causes,  the  act  of  the  party  charged  con- 
tributing in  no  wise  to  the  creation  of  the  nuisance,  can  not  be 
Tinade  the  subject  of  an  action,  or,  as  expressed  in  the  text-books, 
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**in  order  to  create  a  legal  nuisanoe  the  act  of  man  1iia«t>  have- 
contributed  to  its  existence.'' 

Under  the  state  of  case  presented  the  court  told  the  jury  that 
**lf  from  the  evidence  sqmepartof  the  falling  water  from  defend- 
ant's stable,  or  some  part  of  the  surface  or  falling  water 
upon  defendant's  premises,  flowed  or  seeped  upon,  against, 
through,  or  to  or  into  any  part  of  phiin tiff's  premises,  in  any  way 
or  to  any  extent,  and  find  that  some  part  of  his  said  premises 
were  injured  thereby,  made  damp,  unwholsesome  or  uncomforta- 
ble, the  jury  should  find  for  the  plainitff  in  such  damages  as  he 
sustained  thereby,  as  the  natural  and  proximate  consequence 
thereof,  not  exceeding  the  amount  claimed  in  the  petition." 

The  mere  converse  of  the  propositions  presented  for  the  plaintiff 
were  given  as  the  instructions  for  the  defendant.  Tliese  instruc- 
tions make  the  appellant  liable,  whether  the  injury  to  the  ])lain- 
tlffs  resulted  from  natural  or  artificial  causes,  and  required  the 
Jury  to  find  for  the  plaintiff  if  the  water  flowed  from  the  barn  or 
premises  of  the  defendant  onto  the  premises  of  the  plaintiff,  caus- 
ing an  injury.  The  fact  that  the  defendant  must  have  committed 
some  act  causing  the  nuisance  se^ms  to  have  been  overlooked,  for 
If  he  did  not,  either  by  himself  or  his  employes,  do  that  which 
created  the  nuisance,  no  responsibility  exists. 

However  injurious  the  natural  flow  or  drainage  from  tlie  land 
of  one  upon  or  through  the  land  of  another  may  be,  there  is  no 
action  for  the  injury,  as  a  nuisance  can  not  be  said  to  exist  in  a 
legal  sense  fiom  the  failure  of  one  to  change  the  flow  of  water 
that  springs  from  nature  itself,  and  not  from  the  act  of  the 
owner. 

For  the  reasons  indicatetd  the  judgment  is  reversed  and  re- 
manded, with  directions  to  award  a  new  tiral  and  for  proceed- 
ings consistent  with  this  opinion. 


McGENNIS,  &c.  V.  McGENNIS.  &c. 
(Filed  January  30,  1895— Not  to   be  reported.) 

Conveyance  to  grantor's  danghter  and  "body'*  heirs  construt'd— A  convey- 
RDoe  of  land  by  a  father  to  his  daughter  ''and  her  body  heirs,  if  any.  jtnd  in 
the  event  she  has  no  children  then  the  land  •  *  *  to  revert"  to  the  fcraut- 
or's  estate,  and  ountainiug  also  this  clause,  "to  have  and  to  hold  unio  the 
party  of  the  second  part  and  her  heirs,"  conveys  to  the  daughter  an  estate 
tall  which,  by  the  statute  of  this  State,  is  converted  into  a  fee  giinple,  sub- 
ject to  be  deft-atod  in  default  of  the  birth  of  children  to  the  daughter.  And 
sinoe  the  daughter,  at  the  time  of  the  institution  of  this  suit,  had  four  chil- 
dren, she  has  an  absolute  fee  simple  title  to  the  land. 

G.  H.  Galloway  for  appellants. 

W.  B.  Gaines  and  Galloway  &  Gaines  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Grace. 

This  record  presents  a  question  as  to  the  ownership  of  a  certain 
tract  of  land  in  Warren  county.  Ky.,  betwen  Mrs.  Mattie  Mc- 
Gennis  and  her  infant  children,  Kufus  McGennis  and  others,  and 
1b  to  be  settled  by  the  construction  of  the  court  to  be  given  to 
the  deed  from  Robert  Johnson  and  wife  to  said  Mattie  McGen- 
nis, of   date  September  16,  1879,    said   Robert  Johnson  being   the-. 
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father  of  said  Mattle  McGennis  and  the  grandfather  of  the  in- 
fants, appellants  in  this  case.  Said  deed,  after  naminp;  the  par- 
ties and  reciting  the  considerafion  paid  and  to  be  paid,  in  the 
usual  form  recites  that  for  and  in  consideration  of  same  **tho 
party  of  the  first  part,  Robert  Johnson,  has  barp:ained  and  sold 
under  the  party  of  the  second  part,  Mattie  McCJennis,  and  her 
body  heirs,  if  any;  and  in  the  event  she  has  no  children,  then 
the  land  hereinafter  described  is  to  revert  back  to  my  estate.'* 
Said  land  is  bounded,  etc.,  *  *  *  and  adding  in  the  final 
clause  **to  have  and  to  hold  unto  tlie  parly  of  the  second  part 
and  her  lieirs,  with    general  warranty." 

Appellants,  the  infants,  are  contending,  by  guardian  ad  litem, 
that  said  instrument  only  creates  a  life  estate  in  said  Mattie  Mc- 
Gennis, with  remainder  over  to  her  children,  while  counsel  for 
the  appellee,  Mrs.  McGennis,  contend  that  she  now  takes  the  ab- 
solute estate.  The  expression  in  said  deed  conveying  said  land 
*'to  said  Mattie  Mc(Jennis  and  her  bodily  heirs"  has  often  benn 
construed  by  this  court  to  mean  an  estate  tail,  and  which,  by 
our  statute  in  Kentucky,  now  of  long  standing,  is  converted  into 
a  fee.     (Prescott  v.  Greavitt^s  Heirs,  10  B.  M.,  ')«.) 

And  the  further  expression  in  said  deed,  providing  that  if  said 
grantee  have  no  children,  then  the  land  to  revert  back  to  my 
estate,  is  such  a  condition  as  converts  the  original  estate  into  a- 
defeasible  fee,  and  which  may  be  made  perfect  and  absolute  in 
the  grantee.  Mattie  McGennis,  sliould  she  bear  children,  and  not 
on  the  condition  that  she  should  die  leaving  children  surviving 
her.  So  that  by  reason  of  the  statute  converting  estates,  when 
ever  estates  tail,  into  fee  sipmple  estates,  and,  by  reason  of  the 
happening  of  that  event,  in  default  of  which  only  was  the  land 
to  revert  to  the  estate  of  the  grantor,  the  title  becomes  perfect 
and  absolute  in  Mrs.  Mattie  McGennis,  the  evidence  and  plead 
ing  showing-  that  at  the  time  of  filing  her  suit  she  was  the 
mother  of  four  children,  same  being  made  defendants  in  her  suit. 

This  being  the  view  taken  by  the  chancellor  below,  said  judg- 
ment is  alHrmed. 


ANDREW,  BY,  &c.  v.  HURT'S  ADM'R. 

(Filed  January  30,  1S95— Not  to  be  reported.) 

Deed  of  trust  constniPd— A  deed  of  trust  executed  by  a  ^uardinu  for  ap- 
pellant reciied  that  ll.OtO  had  been  invested  in  peneral  nn^rchandise,  aiid 
that  grantor  "^ives,  grants,  etc.,  to  H.  the  sum  of  $l,0O0.  •  *  now  in  the 
hands  of  H.,  as  aforesaid,  to  be  held  by  him  in  trust  for"  appellant.  H. 
wae  a  njerohant  Held— The  purpose  ot  the  deed  was  clearly  to  impress  the 
stock  of  merchandise  of  H.  with  a  trust  for  payment  of  the  |l,UOO,  and 
whether  the  whole  stock  of  H.  was  purchased  witii  said  $1,(HJ0,  or  part  of  it 
only  was  so  purchased,  the  whole  of  it  is  charged  by  the  deed  of  trust  with  a 
lien  to  secure  said  debt  of  $1,000. 

Sam.  C.  Hardin  and  J.  F.  Montgomery  for  appellants. 

J.  A.  Brents  for  appellee. 

Appeal  from  ('linton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Laura  Andrew,  by  her  next  friend,  J.  L.  Warriner,  brings  this 
Buit  to  recover  of  J.  C.  Hurt,  since    deceased,  the   sum  of   $1,000, 
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which  he  assumed  to  pay  her  by  the  terms  of  a  deed  of  trust  exe« 
outed  by  Y.  L.  Warriner  to  him,  which  he  accepted. 

Appellant  obtained  an  order  of  general  attachment  ajrainst  the 
property  of  Hurt,  alleging  as  the  ground  for  the  attachment 
that  he  was  about  to  sell  or  convey  or  otherwise  dispose  of  h!8 
property  with  a  fraudulent  intent  to  cheat,  hinder  or  delay  his 
creditors.  These  grounds  are  controverted  by  the  affidavit  of 
the  defendant,  and  on  the  trial  of  the  question  the  court  dis- 
charged the  attachment.  We  think  the  court  did  right,  as  there 
was  not  sufficient  evidence  to  justify  the  court  in  sustaining  the 
attachment. 

Pending  the  action,  and  before  the  attachment  was  discharged, 
appellant  filed  an  amended  petition  by  which  she  claimed  an 
equitable  lien  upon  the  stock  of  merchandise  or  its  proceeds  then 
being  held  under  several  orders  of  attachment  which  had  been 
sued  out  by  the  creditors  of  Hurt.  In  the  meantime,  Hurt 
died,  and  the  action  was  reviyed  against  his  personal  represent- 
ative. 

The  petition  as  amended  substantially  sets  forth  the  terms  of  the 
deed  of  trust  which  was  filed :  It  is  alleged  that  the  $1,000  had  been 
invested  in  a  stock  of  dry  goods  and  groceries  in  the  town  of  Al- 
bany, K3'.,  at  which  place  Hurt  was  carrying  on  the  business  of 
retail  merchant;  that  this  sum  constituted  the  principal  part  of 
the  cash  capital  used  by  him  in  the  business,  which  he  continued 
until  the  levy  of  the  attachment,  being  the  same  goods  attached 
in  this  action;  that  the  proceeds  of  the  goods  are  in  the  hands  of 
the  court's  receiver,  and  that  Hurt  was  insolvent. 

Appellant  alleges  she  has  an  equitable  lien  on  the  proceeds  of 
the  merchandise,  and  that  it  is  prior  to  that  of  the  attaching 
creditors,  because  the  trust  fund  was  invested  in  the  stock  01 
merchandise.  To  so  much  of  the  amended  petition  as  asserted 
this  equitable  lien  on  the  proceeds  of  the  merchandise,  the  admin- 
istrator demurred.  The  court  sustained  the  demurrer  and  dis- 
missed her  petition.  From  that  action  of  the  court  this  appeal  is 
prosecuted. 

The  deed  of  trust  recites  that  the  $1,(XK)  is  invested  in  sreneral 
merchandise  in  the  town  of  Albany,  Ky.,  and  that  he  **give8, 
grants  and  donates  to  John  C.  Hurt,  of  Albany,  Clinton  county. 
Ky.,  the  sum  of  $1,0<X),  which  is  now  in  the  hands  of  John  C. 
Hurt,  as  aforesaid,  to  be  held  by  him  in  trust  for  my  said  grand- 
daughter, Laura  Andrew. "  The  deed  of  trust  was  accepted  by 
Hurt,  duly  acknowleciged  by  both  and  placed  upon  record. 

It  was  the  expressed  purpose  in  the  deed  tliat  Hurt  should  act 
as  trustee  for-Laura  An(irew,  and  was  the  evident  purpose  of  botli 
parties  to  charge  the  stock  of  merchandise  with  the  payment  of 
the  debt  of  the  cestui  que  trust.  It  was  converted  from  an  ordi- 
nary obligation  to  the  grantee  to  a  deed  of  trust,  by  which  the 
obligor  was  changed  from  an  ordinary  debtor  to  a  trustee.  If  it 
was  not  the  purpose  of  the  parties  to  charge  the  merchandise 
with  the  payment,  why  did  the  deed  particularly  state  how  the 
trust  fund  thus  created  was  invested  If  it  was  to  remain  an  ordi- 
nary debt,  why  the  necessity  of  a  deed  of  tiust?  The  deed  pro 
vided  that  in  certain  contingencies  the  fund  was  to  be  collected 
and  taken  charge  of  by  the  county  judge  of  the  county,  the 
grantee  trying  to  make  absolutely  certain  that  the  fund  should 
be  preserved  for  the  cestui  que  trust.  We  can  not  believe  the 
deed  of  trust  was  intended  to  be  purposeless,  and  it  would  be 
practically  so  was  not  the  property  in  which  the  fund  was  invest- 
ed charged  with  its  payment.  The  personal  representative  can 
not,  no  more  than  Hurt  could  if  he  were  living,  divest  the  stock 
of  merchandise  of  the  trust,  covering  it  by  the  terms  of  the  deed. 
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TThe  cestui  que  trust  can  follow  it  into  tlie  hands  of  the  personal 
representative.  If  the  merchandise  was  purchased  partly  with 
the  money  of  the  cestui  que  trust  and  partly  with  that  of  Hurt  it 
tsould  not  be  said  that  any  particular  part  of  the  property  was 
purchased  with  the  money  of  the  cestui  que  trust;  but  there  is 
A  lien  on  the  whole  fund  for  the  amount  of  the  trust  fund  em- 
l3loyed. 

For  the  foregoing:  reasons  the  cause  is  reverse«l,  with  directions 
that  the  demurrer  be  overruled,  and  that  further  proceedings  be 
faad  consistent  with  this  opinion. 


GERMAN  INSURANCE  CO.    v.  BROWN. 
(Filed  January  30,  1895— Not  to  be  reported.) 

Fire  insnranoe— The  failure  of  the  assured  to  give  proof  of  loss  within  thirty 
^aya  after  the  fire,  as  required  by  the  stipulations  ot  the  pollor,  does  not  bar 
his  riirht  to  recover  when  even  defendant's  evidenoe  shows  that  such  proof 
Was  ffiven  within  thlrfy-flve  or  thirty  six  days  after  the  fire,  and  three 
tnonths  before  the  Institution  of  the  suit. 

McCain  &  Jackson  for  appellant. 

Peak  &  Zerfoss  for  appellee. 

Appeal  from  Trimble  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee's  house  and  certain  personal  property,  consisting 
t)f  household  goods,  clothing,  etc.,  was  insured  against  loss  or 
damage  by  fire  or  lightning  by  a  policy  of  insurance  which  had 
been  delivered  to  him  by  the  appellant,  German  Insurance  Co. 
The  amount  of  insurance  was  $400  on  the  house  and  $400  on  the 
prersonal  property. 

On  the  first  of  April, 1892,  the  housp  and  much  of  the  personal 
property  was  destroj'ed  by  flre,  in  nowise  resulting  from  any 
negligence  of  appellee. 

As  he  was  required  to  do  by  the  terms  of  the  policy,  he  notified 
api)ellant  of  his  loss.  Afterwards  he  furnished  appellant  the 
neessary  proofs  of  loss  in  the  manner  required  by  the  policy,  ex- 
tsept  there  is  a  question  as  to  whether  it  was  done  within  the 
thirty  days  after  the  loss,  it  being  specified  in  the  policy  that 
Buch  proof  was  to  be  furnished  within  that  time,  and  that  nc 
action  should  be  maintained  if  it  was  not  done.  At  any  rate  the 
proof  as  furnished  the  appellant  three  months  before  the  suit  was 
brought,  appellant  admitting  it  as  done  within  thirty-five  or 
thirty-six  clays  after  the  fire.  Appellant  failing  to  pay  the  loss 
occasioned  by  the  fire*  this  action  was  instituted. 

At  the  conclusion  of  tlie  testimony  of  appellee  appellant  asked 
the  court  to  instruct  the  jury  to  find  for  it.  This  the  court  re- 
fused to  do.  The  jury  found  a  verdict  for  the  applelee  for  $626, 
upon  which  the  court  rendered  a  judgment.  The  appellant  flled 
ground  for  a  new  trial,  which  the  court  overruled. 

In  the  ground  for  a  new  trial  appellant  did  not  complam  be- 
cause of  any  instruction  which  haci  been  given  by  the  court  to 
the  jury,  but  only  complained  that  the  court  erred  in  refusing  to 
give  the  peremptory  instruction  which  it  asked.  The  court  did 
not  err  in  refusing  this  instruction. 

The  execution  of  the  i^olicy  and  the  destruction  of  the  property 
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insiirod  by  fire  and  the  proofs  of  the  loss  were  admitted.  Be- 
sides this,  appellee  had  made  all  necessary  proof  before  the  jury 
which  authorized  the  finding  of  a  verdict  for  him.  This  instruc- 
tion was  evidently  asked  upon  the  hypothesis  that  the  appellee 
had  failed  to  show  that  the  proofs  of  loss  had  not  been  furnished 
withiii  thirty  days  after  the  fire.  Had  the  action  of  the  court 
been  an  error,  it  was  corrected  by  the  second  instruction  given  ta 
the  jury  by  tlie  court,  which  substantially  told  the  jury  to  find 
for  appellant,  unless  they  believed  that  a  notice  of  the*  loss  had 
been  forthwith  given  after  it  occurred,  and  that  the  proof  thereof 
had  been  furnished  as  required  by  the  policy  within  thirty  days 
thereafter.  It  was  erroneous  for  the  court  to  have  given  this 
instruction.     The  fact    that   the   proofs   of   loss  did    not   bar   ap- 

Sellee's  right  to  recover  in  this  action.     It  was  sufficient  to  have 
one  so  before  the  action  was  brought. 

In  the  case  of  Kenton  Insurance  Company  v.  Downs,  &c.,  1^ 
Ky.  Law  Rep.,  115,  it  appeared  that  the  policy  of  fire  insurance 
provided  that  tlie  proof  of  the  loss  should  be  furnished  the  com- 
pany within  thirty  days  after  the  loss  occurred,  and  that  no  ac- 
tion should  be  maintained  against  the  company  after  the  expira- 
tion of  six  montljs  after  the  fire  occurred.  The  defense  relied 
upon  by  the  company  was  that  the  proofs  of  the  loss  were  not 
furnished  it  within  thirty  days.  The  court  held  that  such  pro- 
vision did  not  forfeit  or  bar  the  action,  but  that  it  was  a  require- 
ment to  be  complied  with  before  the  action  could  have  been  main- 
tained. 

The  jury  heard  the  evidence,  passed  upon  its  character  and  tlie 
credibilit.  of  the  witnesses,  and  the  court  wi-11  not  disturb  rho 
verdict. 

Judgment  affirmed. 


ERWIN  v.  COMMONWEALTH. 
(Filed   January  31,  1895.) 

The  offense  of  striking  one  with  a  wooden  club,  however  deadly  n  weapon 
it  may  bn,  is  not  embraced  within  the  provisions  of  section  1,  article  17, 
chapter  29  of  the  General  Statutes,  imposing;  a  p**nalty  upon  on**  who  shall 
Id  suddnn  affray,  etc..  without  previous  malice  and  not  in  self-defense,  *  *  •» 
our,  thrust  or  stab  any  other  person  with  a  knife,  dirk,  sword  or  other  deadly 
weapon  without  killing  such  person. 

Sweeney,  P^llis  &  Sweeney  and  Lawrence  P.  Tanner  for  appel- 
lant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  was  convicted  and  his  punishment  fixed  at  a. 
fine  of  $875  and  iuiprisonment  in  the  county  jail  for  the  term  of 
nine  months  upon  trial  under  an  indictment  for  maliciously  strik- 
ing and  wounding  Alex.  McMurtry  with  a  large  wooden  club. 

After  giving  an  instruction  in  the  usual  form  under  the  statute 
under  wliicli  the  indictment  was  found,  section,  2,  article  6, 
chapter  29,  General  Statutes,  the  court  gave  to  the  Jury  an  in- 
struction l)ased  on  the  provisions  of  section  1,  article  17,  chapter 
29  of  tlie  (reneral  Statutes.  That  statute  reads  as  follows:  ***If 
any  person  sliall,  in  a  sudden  affray,  or  in  sudden  heat  and  pas- 
sion, without  previous  malice  and  not  in  self-defense,  shoot  and 
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wound  another  wilh  a  gun  or  other  instrument,  loaded  with  ball 
or  other  hard  substance,  without  killing  such  person,  or  shall  in 
like  manner  cut,  thrust  or  stab  any  other  person  with  a  knife, 
dirk,  sword  or  other  deadly  weapon,  without  killing  such  person, 
he  shall  be  fined  not  less  than  $60  nor  more  than  $500,  or  confined 
in  the  jail  not  less  than  six  months  nor  more  than  one  year,  or 
both,  in  the  discretion  of  the  jury.'' 

The  instruction  authorized  a  conviction  and  the  imposition  of 
the  fine  and  penalty  fixed  by  the  statute  if  the  defendant  struck 
McMurtry  with  a  club,  and  it  was,  in  their  opinion,  a  deadly 
weapon,  efc.  And  the  sole  question  presented  on  this  appeal  is, 
can  a  person,  by  striking  another  with  a  wooden  club,  be  guilty 
of  the  cutting,  thrusting  or  stabbing  with  a  knife,  dirk,  sword 
or  other  deadly  weapon,  within  the  meaning  of  the  statute?  In 
other  words,  is  the  offense  of  striking  another  with  a  wooden 
club,  it  matters  not  how  deadly  it  may  be,  one  that  is  embraced 
or  described  by  this  s  tarn  to? 

Of  tlie  correctness  of  the  first  instruction,  framed  as  it  was 
under  the  firsc  statute  referred  to,  there  can  be  no  question,  be- 
cause that  statute  uses  the  words  "cut,  strike  or  stab,"  etc. 
And  hence  this  court  has  held  that  "the  language  has  reference 
to  any  instrument  capable  of  being  used  for  the  purpose  of  strik- 
ing a'  person  and  which  may  bo  dangerous  to  his  life  if  used  by 
the  assailant  for  that  purpose."  (Philpot  v.  C'ommonwealth,  ^-6 
Kv.,  595;  Commonwealth  v.  Duncan,  91  Ky.,  592.) 

It  is  clear,  however,  that  the  second  statute,  which  is  evidently 
the  one  under  which  the  appellant  was  convicted,  only  applies 
to  wounds  inflicted  by  shooting,  cutting,  thrusting  or  stabbing, 
and  does  not  embrace  a  wound  inflicted  by  striking  with  a 
wooden  club. 

A  striking  with  blacksmith's  tongs  was  held  to  be  an  offense 
not  embraced  by  this  statute.  (Commonwealth  v.  Hawkins,  11 
Bush,  608;  Gosh  v.  Commonwealth,  4  Ky.  Law  Rep.,  254.) 

In  lieu  of  this  instruction  the  court  should  have  submitted  one 
embracing  the  offense  of  assault  and  battery. 

For  the  reasons  indicated  the  judgment  is*  reversed  for  proceed 
ings  consistent  with  this  opinion. 


CRAIG'S   EX'OR  V.    ANDERSON. 
(Filed  January  31,  1895.) 

The  absence  from  the  State  of  a  husband  nnd  wife  suspends  thp  runnirg 
of  the  statute  of  lliuitation  against  the  malntenancH  of  an  action  by  a  cred- 
itor of  the  husband  to  subject  the  Interest  in  the  wife's  realty  the  husband 
acquired  by  the  erection,  with  his  own  means,  of  valuable  improvements 
thereon. 

W.  H.  Miller  and  H.  Helm  for  appellant. 

Hill  &  McRoberts  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

This  action  was  brought  in  the  Lincoln  Circuit  Court,  June  28, 
18fi0,  by  H.  Helm,  executor  of  R.  G.  Craig,  against  \Vm.  H. 
Anderson  and  Julia  L.  Andesron,  his  wife,  and  others,  seeking 
to  obtain  judgment  on  a  note  executed  to  said  Craig  by  Wm.  H* 
Anderson  and  others  for  $1,597.50,  dated   September  10,  1879,   due> 
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in  twelve  months;  also  seeking  to  subjeot  the  interest  of  Wm. 
H.  Anderson  in  a  lot  of  land  conveyed  to  his  wife  by  Little,  on 
the  ground  that  the  husband  had  erected  and  placed  on  the  land 
valuable  improvements. 

It  appears  that  the  appellees,  Wm.  H.  and  Julia  L.  Anderson, 
are  residents  of  the  State  of  Kansas,  and  have  resided  there 
i3inoe  1880.  It  is  admitted  that  the  land  conveyed  to  appellee 
was  worth,  at  most,  only  a  few  hundred  dollars,  perhaps  $150, 
and  that  prior  to  the  removal  of  appellees  to  Kansas,  and  after 
the  execution  of  said  note,  that  the  husband,  Wm.  H.  Anderson, 
of  his  own  money  and  means,  erected,  or  caused  to  be  erected 
and  built  upon  said  parcel  of  land,  a  brick  dwelling  bouse  and 
other  buildings  and  valuable  improvements,  of  the  value  of 
$2,800. 

[t  appears  that  appellees  were  proceeded  against  as  nonresi- 
dents, and  attachment  issued  and  levied  on  the  land.  The  ap- 
pellee, Julia  L.  Anderson,  appeared  and  demurred  to  plaintiff's 
petition,  which  demurrer  was  overruled.  She  then  answered  and 
also  filed  an  amended  answer,  pleading  the  statute  of  limitation 
as  a  bar  to  ulaintiff^s  suit. 

Plaintiff  demurred  to  the  answer  and  amended  answers,  which 
demurrer  was  overruled;  thereupon  appellant  replied,  pleading 
the  asbence  and  removal  of  appellees  from  the  State  ever  since 
1880  or  1881,  and  to  this  reply  appellee.  Julia  L.  Anderson,  de- 
murred, which  demurrer  was  sustained,  and  plainitff  failing  to 
plead  further,  the  court  dismissed  his  petition  and  rendered  judg- 
ment against  him  for  cost,  and  from  this  Judgment  plaintiff  has 
appealed  to  this  court.  Appellee  insist  that  tne  claim  is 
barred  by  the  statute  of  limitation,  and  relies  on  the  statute  of 
limitation  in  regard  to  fraud  or  mistake,  and  claim  that,  inas- 
much a)  there  was  no  personal  liability  on  the  part  of  the  wife 
for  the  debt,  her  removal  and  that  of  her  husabnd  from  this 
State  did  not  obstruct  the  prosecution  of  the  suit  nor  have  the 
effect  of  suspending  the  statute  of  limitation,  insisting  that 
plaintiff  could  at  any  time  have  proceeded  against   the  property. 

The  appellant  claims  the  removal  from  and  continued  absence 
from  the  State  of  the  appellees  suspended  the  statute,  hence  he 
claims  that  his  cause  of  action  is  not  barred. 

We  are  of  the  opinion  that  the  statute  in  reference  to  obtaining 
relief  from  fraud  or  mistake  does  not  apply  to  this  action.  Ap- 
pellee, by  putting  the  improvements  upon  the  land,  acquired 
such  an  interest  in  the  same  as  might  be  subjected  to  the  pay- 
ment of  the  note  sued  on,  and  so  long  as  he  had  not  been  divested 
-of  that  interest  it  was  liable  for  the  debt  sued  on,  and  the  statute 
of  limitation  would  not  and  did  not  run  in  his  favor  from  the 
time  he  removed  to  Kansah;  but  be  that  as  it  may,  it  seems  to 
us  thafc  the  removal  of  appellees  to  Kansas,  and' their  continued 
residence  there  from  1880  to  the  bringing  of  this  suit,  suspended 
any  statute  of  limitation  as  to  this  suit,  and  that  the  statute  of 
limitation  constitutes  no  bar  to  plaintiff's  right  to  recover. 

It  is  true  that  plaintiff  or  his  testator  might  have  proceeded 
by  attachment  and  constructive  service  against  the  land  at  any 
time  after  1880  but  that  fact  does  not  defeat  their  right  to  do  so 
now. 

Article  3,  chapter  71  nf  the  General  Statutes  embraces  the 
statute  of  limitation  applicable  to  this  suit,  and  actions  of  the 
kind  or  class  in  question.  Section  9,  article  4.  chapter  71,  pro- 
vides that  where  a  cause  of  action  mentioned  in  article  3,  this 
chapter,  accrues  against  a  resident  of  this  State,  and  he,  bv 
<leparting  therefroni,  or  by  absconding  or  concealing  himself,  or 
toy  any  other  their  indirect  means,  obstructs  the  prosecution  of  the 
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action,  the  time  of  tlie  continuan(?e  of  snoh  absence  from  the  State 
or  obstruction  shall  not  be  computed  as  any  part  of  the  period 
within  which  the  action  may  be  commenced. 

It  is  evident  that  the  removal  and  absence  of  appellees  from 
this  State  was  to  some  extent  an  obstruction  to  the  prosecution 
of  this  suit.  No  personal  judgment  could  be  obtained  on  the 
note.  Nothing  could  be  taken  for  confessed  against  either  ap- 
pellee. The  appellant  could  not  proceed  at  all  against  appellees, 
except  by  obtaining  attachment  and  constructive  service,  and  to 
do  this  he  must  give  bond  and  security,  and  then  before  he  could 
obtain  a  judgment  in  rem  another  bond  and  security  must  be 
given,  with  opportunity  to  defendants  for  five  years  to  appear 
and  show  cause  against  the  proceedings,  and  perhaps  involve 
plaintiff  and  his  surety  in  cost  and  trouble. 

It  may  be  that  the  precise  question  raised  in  this  cause  has  not 
been  passed  on  by  this  court,  but  we  thinic  the  language  of  the 
statute  settles  this  question. 

The  case  of  Seldon  v.  Preston,  11  Bush,  191,  in  effect  decides 
the  principle  involved  in  this  case.  That  was  an  action  in  which 
Preston  relied  on  the  statute  of  limitation  «s  a  bar  to  Seldon 's 
suit.  Seldon  replied  that  Preston  was  in  Virginia,  inside  the 
lines  and  tenitorj'  of  the  Southern  Confederacy  lor  years,  and 
that  while  be  was  there  that  the  statutes  did  not  run  in  his 
favor.  Preston  responded  that  during  that  time  he  owned  land 
in  Kentucky  which  Seldon  could  have  proceeded  against  i  y  at- 
tachment against  him  (Preston)  and  thus  have  made  his  debt, 
but  this  court  held  that  fact  did  not  prevent  the  suspension  of 
the  statute  as  to  Seldon 's  cause  of  action.  The  court,  in  decid- 
ing the  case,  uses  this  language:  "The  creditor  was  not  required 
to  pursue  this  imperfect  remedy  in  order  to  avail  himself  of  the 
exceptions  expressed  in  the  statute  of  limitation.'' 

We  are  satisfied  that  the  statute  of  limitation  constitutes  no 
bar  to  a  recovery  in  this  action. 

The  judgment  of  the  court  below  is  reversed  and  cause  re- 
manded, with  directions  to  sustain  plaintiff's  demurrer  to  the 
answer  of  appellee,  and  to  overrule  appellee's  demurrer  to  the 
reply  of  plaintiff  and  for  further  proceedings  consistent  with 
this*  opinion. 


TAYLOR  V.  FULKS'  ADM'R,  &q. 
(Filed  February  1,  1895— Not  to  be  reported.) 

RemissioD  of  contract  of  sale  of  persoDal  property— Fraud— Tender— M " 
sold  a  mare  in  foal  to  F.  for  1149,  taking  in  payment  a  note  signed  by  F., 
with  G.  as  security,  due  io  six  months.  F..  to  secure  C,  as  surety,  executed 
to  him  a  mortgafire  on  said  mare.  Before  the  note  became  due  F.  exchanged 
said  mare  and  her  colt,  which  hnd  been  foaled  since  bis  purchase,  witb  T. 
for  a  sorrel  horse,  without  giving  T.  notice  of  the  mortgage  on  tbe  mare  ard 
colt.  T.  having  learned  of  the  mortgage,  all  tbe  parties  to  tbe  transaction 
came  together,  and  upon  T. 's  representation  tbat  said  sorrel  horse  was 
''sound  and  all  right,*'  agreed  as  follows:  M.  agreed  to  take  possession  of 
and  sell  tbe  sorrel  horse  and  apply  tbe  proceeds  to  payment  of  tbe  S14U  uote, 
and  to  pay  tbe  balance,  if  any.  to  F. ;  be  further  agreed  to  and  did  release 
G.  as  surety  on  tbe  note,  and  G.  agreed  to  and  did  release  the  mortgage  be 
held  on  tbe  mare  and  colt.  T.  retaining  them.  C.  was  solvent  and  F.  In- 
solvent. In  this  action  by  M.  aoralnst  tbe  other  parties,  in  which  he  clalma 
that  the  representations  made  by  T.  to  him  were  false  and  fraudulent,  and 
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that  said  sorrel  horse  was  Dot  "sound  ani  all  riffht,"  etc.,  and  was  of  but 
little  value,  and  Id  which  he  seeks  to  have  said  afrreenient  made  by  all  the 
parties  annulled  and  to  be  restored  to  his  original  rights  against  C  Held— 

First.  Plaintiff  had  a  right  to  maintain  the  action  without  tendering  the 
sorrel  horse  to  T. 

Second.  Even  If  a  tonder  of  the  horse  to  T.  was  Wiquired,  his  failure  to 
demur  to  the  petition  or  to  complain  in  his  answer  of  the  failure  to  make 
the  tender  waived  his  right  to  complain  in  that  regard. 

Third.  The  judgment  dismissing  the  action  as  to  C.  but  adjudging  the 
mare  and  her  colt  was  liable  to  plaintiff  for  his  IHU  debt,  and  further  order- 
ing a  return  of  the  sorrel  horse  to  T.,  was  proper. 

L.  S.  Pence,  S.  A.  Russel  and  Knott  &  Edelen  for  appellant. 

J.  P.  Thompson  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Grace. 

James  Miller,  bein^:  tlie  administrator  of  Harriet  Fiilks,  de- 
ceased, on  April  8,  1891,  at  a  i)ublic  sale  of  the  personal  estate  of 
his  decedent,  sold  to  Jack  Fulks  a  bay  mare,  then  in  foal  and 
hoing  six  years  old,  at  tlie  price  of  $149,  on  six  months'  time, 
with  interest  from  date  until  paid,  taking  as  security  on  said 
note  one  C.  W.  Cowherd,  and  said  Jack  Fulks  at  the  same  time 
i^xeciiting  a  mortgage  on  said  mare  to  secure  said  Cowherd  and 
save  him  harmless  by  reason  of  his  suretyship. 

Subsequently,  in  August,    Jack  Fulks,    without  the   knowledge 

or  consent  of  either  Miller  or  Cowherd,    swaps    tiiis    mare,  with 

lier  suckling  mule  colt,  to  Robert  Taylor  for  a  young  sorrel  horse, 

four  years  old,  and,  as  claimed    by  said   Jack  Fulks,  represented 

and  warranted  l>y  said   Taj'lor  at  said  time    to  l:)e  sound    and  all 

riirht;  said  Jack  Fulks,  however,  not  informing  said  Taylor  that 
C'owlierd  held  a  mortgage  on  said  mare.  This  fact,  however, 
coming  to  the  knowledge  of  said  Taylor  in  a  few  days,  lie  goes 
to  se<?  Fulks  and  Miller  about  the  matter  and  to  get  it  arranged, 
and  finally  Miller,  Taylor,  Cowherd  and  Fulks  being  together, 
and  consulting  al)out  said  transaction,  and  Miller  being  appealed 
to,  said  that  he  was  only  an  administrator,  that  Cowherd,  who 
was  solvent,  was  on  his  note,  and  that  he  proposed  to  take  no 
risk  in  the  matter.  Finally,  however,  it  was  agreed,  as  charged 
by  Miller  in  his  petition,  at  the  instance  of  Taylor  and  upon  his 
representation  to  Miller,  that  the  sorrel  horse  traded  by  him,  to 
Jack  Fulks  was  sound  and  all  right  and  worth  $150;  and,  as 
^Miller  says,  relying  on  said  representation  of  Taylor  as  true,  he 
(lid  then  agree  "with  said  Taylor  and  the  other  defendants,  Cow- 
herd and  Fulks,  tliat  the  sorrel  horse  might  l)e  placed  in  his 
<Miller's)  possession;  that  he  would  take  him,  sell  bim,  and 
apply  the  proceeds  to  the  payment  of  his  note,  and  turn  any 
balance  over  to  Jack  Fulks;  and  that,  relying  on  said  represent- 
ations of  said  Taylor,  he  agreed  to  release  said  Cowherd  on  hi:3 
note,  and  that  (.'owherd  released  said  mortgage  from  Fulks  on 
the  mare  and  her  mule  colt,  then  owned  by  the  said  Taylor;  and 
that  all  parties  going  to  town,  he  said  Miller  did  erase  the  name 
of  said  Cowlierd  as  surety  on  said  note,  and  that  Cowherd  then 
released  to  said  Taylor  the  mortgage  on  the  mare  and  colt. 

So  after  this,  in  November,  Miller  files  this  suit,  alleging  the 
foregoing  facts,  and  stating  saii  release  of  said  Cowherd  by  him, 
and  the  release  by  Cowherd  of  said  mortgage  was  procured  by  the 
false  and  fraudulent  statements  made   by  said  Taylor  '*that  said 
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horse  was  sound  and  all  right  and  worth  $150/'  when  in  truth 
and  fact  said  horse  was  not  sound  and  all  right;  that  he  was  un- 
sound; that  he  had  weak  eyes,  was  nearly  blind  and  of  but  little 
value,  while  the  mare  and  mule  colt  obtained  by  Taylor  was  am- 
ply worth  his  (Miller's)  debt.  He  says  further,  that  Fulks  is  in- 
solvent, and  prays  that  said  trade  be  annulled,  juid  that  the 
parties  be  placed  in  statu  quo.  Miller  also  prays  for  a  judgment 
for  his  debt,  interest  and  cost,  and  for  all  proper  and  general 
relief. 

Cowherd  files  his  demurrer  and  is  released  by  the  court. 

Taylor  files  his  answer  denying  the  material  allegations  charged 
by  Miller  against  him,  and  denying  speci^cally  that  he  either 
warranted  or  represented  said  horse  to  be  sound.  He  denies  that 
he  made  any  false  statements  about  the  horse,  his  soundness  or 
his  eyes,  and  atflruis  that  the  horse  was  sound  when  the  said 
transaction  took  place,  and  prays  to  ])e  dismissed,  with  his  costs. 

Jack  P'ulks  flies  his  answer  making  no  defense,  but  making 
same  a  cross  action  ajjainst  Taylor,  saying  that  Taylor  warranted 
tlie  sorrel  horse,  when  he  exchanged  witli  him,  to  be  souiid  and 
all  right,  and  charging  that  the  horse  was  not  sound;  that  his 
«yes  were  bad,  and  that  he  was  of  no  value,  and  asking  a  rescis- 
sion. 

Taylor  filed  answer  to  this,  denying  any  warranty,  and  alleging 
the  horse  was  sound  when  he  traded  him  tj  Fulks. 

On  hearing,  the  chancellor  decreed  a  cancellation  of  said  con- 
tracts, and  held  as  to  Taylor  that  the  mare  and  mule  were  liable 
to  the  payment  of  the  debt  of  Miller  against  Fulks;  but  decree- 
ing that  Taylor  might  pay  same  if  he  chose  to  do  s  >,  and  decreeing 
a  return  of  the  horse  to  Taylor;  and  also  j)roviding  that  Taylor 
might,  if  he  elected  to  do  so,  accept  $2o  as  the  value  of  the  horse, 
and  have  same  deducted  from  the  debt  due  to  Miller. 

Ta.ylor  has  appealed  from  the  judgment,  and  by  counsel  urges 
chiefly  that  plaintiff  Miller's  pt/tition  was  defective  in  not  for- 
maly  tendering  a  return  of  the  sorrel  horse  at  tlie  time  of  filing 
his  *pf»tition;  and  further,  that  Miller  would  not  !)e  entitled  to 
any  rescision  unless  the  horse  had  been  returned  in  a  reasonable 
tiine;  counsel  for  appellant  citing  quite  a  number  of  autho/ities 
in  support  of  said  propositions.  On  examination  we  are  inclined 
to  the  opinion  that  a  tender  back  of  the  property  received  and 
offered  to  rescind  must  be  made  in  a  reasonable  time  after  the 
discovery  of  the  fraud. 

In  this  case,  however,  it  will  be  observed  that  no  objection, 
either  by  demurrer  or  in  the  answer,  is  taken  on  this  ground,  the 
only  issue  tendered  beicg  that  Taylor  denied  every  warranty  and 
denied  any  fraud. 

This  matter  of  a  tender  within  a  reasonable  tinje  being  a  mixed 
question  of  law  and  fact,  and  always  liependent  on  the  particular 
circumstances  of  each  case,  we  think  a  defendant  who  seeks  to 
rely  on  the  want  of  same  as  a  defense,  should  tender  the  issue, 
either  by  demurrer  or  by  answer,  that  he  can  not,  after  trial  had 
and  a  judgment  against  him  on  the  issue  made,  going  to  the  real 
merits  of  the  case,  be  now  heard  in  this  court,  for  the  first  time, 
by  brief,  to  raise  such  an  issue. 

Again,  it  may  be  observed  that  the  exchange  of  horses  was  not 
made  between  Miller  and  Taylor.  Miller  is  not  relying  on  any 
fraud  or  breach  of  warranty  committed  by  Taylor  in  his  trade 
with  Fulks,  Miller  not  being  the  owner  of  the  horse,  but  Miller's 
complaint  against  Taylor  is  that  Taylor  perpetrated  a  fraud  upon 
him  by  false  representations  as  to  the  condition  and  soundness  of 
the  horse,  whereby  he  (Miller)  was  induced  to  release  Cowherd 
as   Fulks'  security  on   his  note   for   the  $149,  and   whereby   Cow- 
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herd,  as  part  of  the  same  transaction,  released  to  Taylor  the 
xnortf2:age  on  the  maro  and  her  foal,  and  it  is  this  contract,  in  ita 
several  parts,  that  Miller  seeks  to  have  cancelled,  and  that  he  be 
reinstated  to  his  rights,  if  not  against  Cowherd  certainly  as 
against  Taylor,  as  to  the  mortgage  on  the  mare  and  her  foaU 

Miller  was  making  no  claim  for  a  rescission  of  the  exchange 
of  animals  as  between  Fulks  and  Taylor.  So  it  ^ill  be  seen  that 
on  analysis  of  the  pleadings  th^  contract  set  up  by  Miller  and 
sought  to  be  cancelled  in  his  suit  was  not  that  of  the  cancella- 
tion of  the  horse  trade  between  b'ulks  and  Taylor,  but  of  his  own 
agreement  with  Taylor,  whereby  he  lost  his  security  for  his  debt. 
Consequently  no  tender  was  obligatory  on  him. 

Again,  while  it  is  true  tha4;  by  the  agreement  between  Miller 
and  Taylor  and  Fulks  the  horse  was  to  be  left  in  the  control  of 
Miller  as  a  pledge,  that  he  might  sell  same  and  pay  his  debt, 
thus  necessarily  implying  a  reasonable  time  to  do  that  thing,  his 
debt  was  not  due  until  October,  so  that,  had  this  question  of  a 
tender  in  a  reasonable  time  been  made  by  the  pleadings,  this 
state  of  case  would  have  entered  largely  into  its  soluton;  but  It 
was  not  made. 

Again,  counsel  for  appellant  complain  and  say  that,  as  a  matter 
of  fact,  the  horse  being  sound  when  Taylor  traded  him  to  Fulks. 
and  liis  eyes  good,  that  Fulks  abused  and  mistreated  him,  and 
he  became  injured  thereby.  It  may  be  answered  that,  as  be- 
tween Fulks  and  Taylor  inany  suit  between  them  (but  not  as  to 
Miller),  this  issue  niight  have*  been  made  in  the  answer  by  Tay- 
lor, but  it  was  not.  and  it  is  only  presented  by  counsel  in  their 
brief,  and  of  course  in  that  shape  can  not  be  considered  by  the 
court. 

While  it  may  be  true  that  (if  the  issue  had  been  presented) 
Fulks  may  have  been  guilty  of  laches  in  not  tendering  back  the 
horse  to  Taylor  within  a  reasonable  time,  yet  the  court  below 
having,  as  to  Miller,  held  Taylor  liable  for  the  amount  of  the 
debt  against  the  mare  and  foal,  then  it  must  necessarily,  not  as 
a  judgment  against  Taylor  and  of  which  he  can  complain,  but  as 
in  his  favor  and  to  his'ad vantage,  adjudge  a  return  to  him  of  the 
horse. 

Taylor  being  held  responsible  to  Miller,  and  Fulks  being  insol- 
vent, out  of  whom  nothing  could  be  made  for  either  his  breach 
of  warranty  or  fraud  in  trading  to  Taylor  an  animal  to  which  he 
had  no  title,  the  court  must  necessarily  decree  the  horse  back  to 
Taylor,  but  this  surely  can  not  prejudice  him  as  between  him 
and  Fulks. 

We  do  not  care  to  comment  on  the  evidence  in  this  case,  which 
was  conflicting,  further  than  to  say  that  the  case  is  not  within 
the  line  adopted  by  the  court,  wherein  they  will  reverse  the 
findings  of  a  jury  or  of  the  chancellor  on  questions  of  fact. 

Judgment  affirmed. 


Tt?^  K^i^tacky  IxaW  Reporter. 
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SMITH,  Ac.  V.  LEAVILL,  GD'N. 
(Filed  January  30,  1895— Not  to  be  reported.) 

Jadicial  sales -iSale  of  infaDts'  real  estate— Plead iiifrs— In  an  action  pur- 
suant to  8ection  49<)  of  the  Civil  Code,  for  the  sale  of  real  estate  owned  jointljr 
with  an  infant,  where  the  statutory  guardian  of  the  infant  is  plaintiff,  the 
appointment  of  a  guardian  ad  litem  for  the  infant  and  defense  by  him  is 
unnecessary. 

In  such  an  action  it  is  snflloient  if  the  petition  sets  out  the  source  of  the 
owner's  title,  without  filing  the  title  papers. 

R.  C.  Warren  for  appellants. 

R.  H.  Tom  11  n son  for  appellee. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellee,  Sallie  Leavill,  as  statutory  guardian  of  her  chil- 
dren, brought  this  action  under  the  provisions  of  section  49()  of 
the  Civil  Code  for  tlie  sale  of  certain  lands  belonging  to  her 
wards.  The  appellants  are  the  purchasers  of  the  land  at  decre- 
tal sale,  and  by  this  appeal  question  the  validity  of  the  proceedings 
under  which  the    sale  was  ordered. 

In  actions  brought  pursuant  to  this  section  the  statutory  guard- 
ian may  prosecute  the  action  for  his  ward,  and  the  appointment 
of  a  guardian  ad  litem  and  a  defense  bj'  him  is  not  necessary. 
(Power  V.  Power,  12  Ky.  Law  Rep.,  793;  Shelby  v.  Harrison, 
84  Ky.,  144.) 

In  this  case,  however,  the  infants  were  made  defendants,  and 
a  guardian  ad  litem  appointed,  who  made  defense  for  them.  The 
title  papers  were  not  in  fact  filed,  though  tlie  source  of  the  title 
is  set  out  in  tlie  petition.  This  is  sutticient  in  proceedings  like 
this. 

Wo  find  no  provision,  as  contended  by  counsel,  requiring  the 
depositions  to  be  taken  upon  interrogatories. 

Perceiving  no  error  in  the  proceedings  or  order  overruling  the 
exceptions  of  the  appellants  to  the  sale,  the  judgment  below  is 
affirmed. 

vol.  16—39 
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BROWN,  Ac.  V.  BROWN,  Ac. 

(Filed  January  30,  1896.) 

Au  order  flndlDf?  that  defendaDts  have  not  b^en  ffciilty  of  olvil  ooDtempt 
can  Dot  be  reviewed  or  reversed  on  appeal:  but  the  finding  of  the  lower  oonrt 
that  the  failure  of  the  defendants  to  pay  money  into  court  when  erdend  to 
do  6o«  was  caused  by  their  inability  to  pay,  and  that  they  were  notnullty  of 
contempt  of  court  seems  to  have  been  entirely  proper  under  the  facts  dis- 
closed by  the  record. 

Wm.  Marble  and  Blue  &  Blue  for  appellants. 

F.  W.  Darby  for  appellees. 

Appeal  from  Caldwell  Cirouit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

After  a  protracted  litigation  the  appellants  succeeded  in  ob- 
taining a  judgment  in  the  court  below  against  the  appellees  for 
some  $4,0(X),  which  was  ordered  by  the  chancellor  to  be  paid  to 
his  master  commissioner  on  or  before  a  date  named  in  the  order. 
Failing  to  comply  with  the  order,  attachments  for  contempt  were 
granted,  and  written  responses  filed  by  each  recusant,  showing 
that  the  sole  reason  why  the  money  had  not  been  paid  was  be- 
cause of  financial  inability  so  to  do.  Upon  proof  heard  in  open 
court  tho  learned  judge  below  was  of  opinion  that  the  delin- 
quents were,  in  fact,  unable  to  comply  with  the  order,  and  dis- 
charged the  attachments  against  their  persons.  From  this  order 
of  discharge  this  appeal  is  prosecuted. 

The  exercise  of  the  power  to  punish  for  contempt  is  not  gener- 
ally subject  to  revision;  but  judgments  and  sentences  for  civil 
contempts  especially  have  been  the  subject  of  review  by  this 
court,  to  the  extent,  at  least,  of  seeing  that  the  sum  required  to 
be  paid  is  in  fact  due,  and  the  conditions  on  which  the  contem- 
nor  should  be  discharged. 

Our  attention  has  not  been  called,  however,  to  any  case  in  this 
or  any  other  court  in  which  the  finding  below,  to  the  effect  that 
there  is  no  contempt,  has  been  reviewed  or  reversed.  From  the 
very  nature  of  the  case  the  order  is  not  final,  and,  moreover,  does 
not  affect  the  property  rights  of  the  appellants.  We  may  say, 
howover,  that  order  of  discharge  seems  to  have  been  entirely 
proper  under  the  facts  disclosed  by  this  record,  and  would  not, 
in  any  event,  he  disturbed. 

The  appeal  is  dismissed  lor  the  reason  indicated. 


NANTZ  v.  COMMONWEALTH. 
(Filed  January  31,  1896— Not  to  ba  reported.) 

The  verdict  convicting  appellant  of  manslaughter  cin  not  be  reveraed,  as 
there  was  evidence  before  the  jury  conducing  to  show  his  guilt,  and  this  is 
the  second  verdict  finding  him  guilty. 

James  Eversole  for  appellant. 

Wm.  J.  Hendriclc  for  app3lle3. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 
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Joseph  Nantz  is  prosecuting  ttiis  second  appeal  from  a  Judg- 
ment convioting  him  of  m an slaug titer  under  a  joint  indictment 
against  him  and  J.  W.  Bowline  (14  Ky.  Law  Rep.,  692.)  The  cir- 
^uitQstances  under  which  the  homicide  was  done  were  recited  in 
the  former  opinion  and  need  not  be  repeated.  The  evidence  now 
before  us,  as  was  the  case  on  the  former  appeal,  though  not 
Bfaowing  his  guilt  conclusively,  does  conduce  to  support  the  ver- 
dict. And  as  the  jury  has  the  exclusive  right  to  judge  whether 
It  is  sufficient,  this  court  can  not  interfere  on  that  ground. 

The  instructions  have  been  given  so  as  to  conform  to  the  view 
expressed  by  us  in  the  former  opinion,  and  are  now,  we  think, 
free  from  error.  In  fact  there  was  committed  at  the  trial  no 
«rror  of  law  prejudicial  to  the  rights  of  appellant,  so  far  as  the 
record  shows,  and,  consequently,  the  judgment  is  affirmed. 


CHESAPEAKE  &  OHIO  R.  E.  CO.  v.  THIERMAN. 

(Filed  January  31,  1895.) 

1.  A  vprdlct  alcne  doP8  not  cure  defects  in  a  petition  which  fails  to  state 
facts  sufficient  to  conntitute  a  cause  of  action. 

2.  Defects  in  a  petition  which  would  have  be^-n  fatal  on  demurrer  are  cured 
by  an  answer  and  verdict  where  the  issue  made  required  on  the  trial  proof 
-of  the  facts  omitted  from  or  defectively  Rtated  in  the  petition,  and  without 
proof  of  which  it  can  not  he  presumed  that  the  judge  would  have  directed 
the  jury  to  And,  or  that  the  jury  would  have  found,  a  verdict  for  the  plaintiff. 

8.  It  may  sometimes  occur  that  facts  or  acts  pleaded  as  contributory  ne^li- 
ffenoe  do  not  in  any  case  cure  defects  of  the  petition,  but  where  all  the  plead- 
ings of  a  case  raise  issues  requiring  proof  of  every  fact  necessary  to  constitute 
a  cause  of  action,  allegation  of  some  of  which  facts  were  omitted  from  the 
petition,  it  is  immaterial  whether  such  necessary  facts  upon  which  the  issues 
were  raised  were  stated  affirmatively  or  negatively  in  the  answer  or  pleaded 
in  bar  or  in  avoidance.    In  any  event  the  defects  of  the  petition  are  cured. 

4.  Case— The  petition,  after  stating  that  it  was  plaintiff's  duty  to  clean 
€ut  ash  pans  of  the  locomotives  of  the  defendant  railway,  alleged  that  he 
went  under  a  certain  locoiuoiive  to  clean  out  its  ash  pan.  which  needed 
t)leaning.  and  that  while  he  was  so  engaged  the  defendant,  with  gross  and 
wanton  negligence  and  carelessness,  started  said  locomotive  engine,  thereby 
injuring  plaintiff,  etc.  A  general  demurrer  to  the  petition  was  overruled. 
Defendant  pleaded  contributory  negligence  of  plaintiff,  and  alleged  that  he, 
without  being  directed  or  required,  and  without  knowledge  or  consent  of 
defendant,  went  under  the  engine,  and  thereupon  it  was  moved  by  some 
person  to  defendant  unknown  and  not  employed  by  it.  Issues  were  made  on 
Ibese  allesations  and  there  was  a  verdict  for  plaintiff.    Held— 

First.  The  petition  was  defective  in  failing  to  allege  that  plaintiff  went 
tinder  the  engine  at  the  proper  time  or  plaot*,  or  that  he  was  required  or 
directed  to  do  so,  or  that  he  gave  notice  to  those  in  charge  of  the  engine  or 
that  they  knew  of  his  being  under  the  engine. 

8eoond.  The  verdict  upon  the  issues  found  in  the  case  cured  the  defects  In 
the  petition. 

O.  B.  Slmrall  and  Hallam  &  Myers  for  appellant. 

Wm.  Goebel  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 
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Appellee  states  in  his  petition  the  cause  of  action  as  followar 
"On  January  25,  1891,  plaintiff  was  the  servant  of  defendant,  em- 
ployed for  reward  as  a  laborer  in  and  about  the  Covington  yard 
of  defendant.  In  his  said  employment  it  was  plaintiff's  duty  to* 
clean  out  the  ash  pans  of  defendant's  locomotive  engines.  At 
said  time  there  was  .at  said  place  where  plaintiff  was,  as  afore- 
said, employed,  a  locomotive  engine  of  the  defendant,  known  as. 
No.  9,  the  ash  pan  of  which  needed  cleaning,  and  thereupon  tho 
plaintiff  then  and  there  went  under  said  locomotive  engine  to- 
clean  out  the  ash  pan    thereof,  and  did   then  and  there  engage  in 

the  work  of  cleaning  out  said  pan,  and  while  he  was  under  Buid> 
locomotive  engine,  engaged  in  the  work  of  cleaning  out  said  pan, 
tiie  defendant,  with  gross  ai.d  wanton  negligence^  and  careless- 
ness, started  and  moved  said  locomotive  engine  upon  and  over 
plaintiff,  and  thereby  he  was  ruptured  and  otherwise  severely 
and  permanently  injured,"  etc. 

To  the  petition  a  general  demurrer  was  filed,  but  being  over- 
ruled defendant  filed  answer,  which  was  followed  by  reply  of 
plaintiff,  in  whose  favor  verdict  was  rendered.  But  defendant 
moved  for  judgment  of  court,  notwithstanding  verdict  of  the  jury, 
and  that  motion  having  been  overruled,  this  appeal  is  prose- 
cuted.    (16  Ky.  Law  Rep.,  655.) 

Section  386,  Civil  Code,  provides  that*' judgment  shall  be  given 
for  tlie  party  whom  the  pleadings  entitle  thereto,  though  there 
may  have  been  a  verdict  against  him.'* 

But  that  section  has  uniformly  been  so  applied  and  construed 
by  this  court  as  to  harmonize  with  the  following  well  settled 
rule  of  practice:  "Where  there  is  any  defect,  imperfection  or 
omission  in  any  pleading,  whether  in  substance  or  form,  which 
would  have  been  fatal  on  demurrer,  yet  if  the  issue  joined  be 
such  as  necessarily  n^quired  on  the  trial  proof  of  the  facts  so  de- 
fectively stated  or  omitted,  and  without  which  it  is  not  to  be 
presumed  that  either  the  judge  would  direct  the  jury  to  give  or 
the  jury  would  have  given  the  verdict,  such  defect,  imperfection 
or  omission  is  cured  by  the  verdict.''  (Riggs  v.  Malthv,  2  Met., 
88;  Fible  v.  Oapjinger,  18  B.  M.,  464;  L.  &  P.  Canal  v."  Murphy, 
9  Bush,  522;  Drake  v.  Semonin  &  Dixon,  82  Ky.,  291.) 

We  are  satisfied  the  petition  in  this  case  does  not  state  facts 
sufTioient  to  constitute  a  cause  of  action,  and  if  defendant  had 
stood  by  the  general  demurrer,  pleading  no  further,  it  would 
have  been  entitled  at  least  to  Ijave  the  verdict  set  aside  if  not  to 
judgment  non  o!)stante  veredicts;  for  a  verdict  alone  does  not 
cure  the  defect  of  a  petition  from  which  has  been  omitted  the 
statement  of  facts  sufficient  to  constitute  a  cause  of  action. 
(Drake  v.  Semonin  &  Dixon;  Bog'Hischutz  v.  Smith,  84  Kv., 
841.) 

It,  therefore,  becomes  necessary  to  determine  whether  the  peti- 
tion, being  defective,  there  was  made  by  the  answer  such  an 
issue  as,  in  language  of  the  rule  referred  to,  *' required  on  the 
trial  proof  of  the  facts  so  defectively  stated    or  omitted." 

Tlie  defects  of  the  petition  are  as  follows:  First,  there  is  no 
averment  that  plaintiff  went  undar  the  engine  at  the  proper  time 
and  plneo  for  cleaning  the  ash  pan;  or,  second,  that  he  was  di- 
rected or  required  to  do  so;  or,  third,  that  he  gave  notice  to 
those  ill  cliarge  of  the  engine,  or  they  knew  he  was  under  it. 

Paragraph  2  of  the  answer,  wherein  is  pleaded  contributory 
negligence  un  part  of  plaintiff,  contains  statements  that  he, 
without  being  required  or  directed,  and  without  knowledge  or 
consent  of   defendant,  and   of   his  own   negligence,   went   under 
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the  engine  and  thereupon   it  was  moved  by  some   person    to  de- 
fendant unknown,  and  not  tliereto  employed  by  defendant. 

It  seems  to  us  that  when  those  statements  were  traversed  in 
the  reply,  as  was  substantially  done,  there  was  an  issue  joined  as 
to  every  fact  necessary  to  be  stated,  in  order  to  constitute  plain- 
tift^s  cause  of  action.  For,  first,  whether  he  went  under  the  en- 
gine at  the  proper  time  and  place  is  not  material  if  it  be  a  fact, 
-about  which  there  was  an  issue  made  in  the  pleadings  that  he 
was  required  and  directed  to  do  so.  Second,  if  ihose  in  charge 
*of  the  engine  knew  he  was  under  it  at  the  time  it  was  moved, 
about  which  there  was  likewise  an  issue  made,  that  single  fact, 
if  true,  would  constitute  a  cause  of  action  without  regard  to  the 
question  when  he  went  or  why  lie  was  Ihere. 

Another  defect  of  the  petition  suggested  is  omission  of  a  state-. 
ment  that  the  engine  was  moved  by  an  authorized  agent  of  de- 
if  end  ant. 

But  that  was  rendered  unnecessary  by  the  comprehensive  one 
■distintcly  made  that  defendant  started  and  moved  the  engine 
upon  and  over  plaintiff,  in  virtue  of  which  it  was  competent  to 
prove  the  act  was  done  by  its  agent  or  servant. 

It  is  contended  by  counsel,  however,  that  allegrations  in  the 
•answer  of  contributory  negligence  on  part  of  the  plaintiff  do  not 
In  any  case  cure  defects  of  the  petition.  It  may  sometime  occur 
that  facts  or  acts  properly  pleaded  as  contributory  negligence  do 
not  necessarily  supply  omissions  or  cure  defects  of  the  petition. 
But  where  an  issue  has,  by  subsequent  pleadings,  been  joined 
Bnd  tried  as  to  all  facts  necessary  to  constitute  the  cause  of  ac- 
tion, but  omitted  from  or  defectfvely  stated  in  the  petition,  it 
•does  not,  in  our  opinion,  make  any  difference  whether  such  facts 
were  stated  in  the  answer  affirmatively  or  negatively,  or  pleaded 
in    bar  or  avoidance. 

We  think  the  issue  in  this  case  was  joined  as  to  all  facts  neces- 
fiary  to  be  stated  in  order  to  constitute  a  cause  of  action,  and  as 
there  is  in  the  transcript  before  us  neither  a  bill  of  evidence  nor 
instructions,  we  must  presume  the  verdict  was  rendered  upon 
sufficient  evidence  and  under  proper  instructions. 

Judgment  affirmed. 


BACK,  &c.  V.  COMBS,  &o. 
(Filed  February  1,  1895.) 

1.  Ad  action  by  the  infant  defendants  to  set  aside,  on  the  ground  of  fraud, 
B  judgment  ordering  a  sale  of  their  ancestor's  land  to  pay  his  debts,  which 
fraud  was  committed  by  their  guardian,  who  became  the  purchaser  of  the 
land,  and  for  an  aooouncinft  for  rents  by  him,  must  be  instituted  within 
twelve  months  next  after  they  attain  the  age  of  twenty-one  years,  and  it 
must  affirmatively  appear  from  their  petition,  by  proper  averments,  that  it 
has  been  instituted  within  that  time. 

8.  The  right  to  maintain  an  action  to  reveiw  a  judgment  against  infant 
defenJants  within  twelve  months  after  the  infants  become  twenty- one  years 
'Of  afce  exists  only  in  those  who  were  infants  who,  at  the  time  of  the  rendi- 
tion of  the  judgment,  were  interested  in  it,  and  not  to  such  as  thereafter 
became  interested  in  the  subject-matter  of  the  suit  by  reason  of  the  death  of 
■one  of  the  parties  to  it. 

J.  B.  Marcum  and  J.  J.  C.  Bach  for  appellants. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Grace. 
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Appellee  eUtee    in  bi»  peMtion  *  ^^^    ^^^  ^^j^^_.^  claimlD(f 

-On  January  25  1891,  p  alnt  fl  •.  ^^  ^^^  ^^^^^  ^^^^  ^^^  ^^J 
ployed  for  reward  as  a  laborP  ,^  ^^^^^Mtt  county  ;  that  H.  D. 
of  defendant.     In  hU  «ftid  r    ^„,  j^^^j  ^^e  adrainUtrator  of 

clean  out    the  a«b  pans  -     ^.^^^^  '^l^^  ^^^^   ^  ^^^^^  ^, 

ga  d  time  there  wa«  -at  g,.«,dian  for  bIx  of   .aid  heirs,  then 

said,  employed,  a  lo<-     ^.  ^^^j^     ^    ^     ^^^j^    j^^  ^^^    ^ 

No   9,  the  ash  pan      -^_^    demons,  and    Cora  Alice    Back;    that 

plaintiff    then  a'     . -^n-ent,  suit   was  duly  filed  for  settlement  of 

clean  ont  Itie  '       ■I'tunt  the  debfs  being  ascertained  to  be  some 

the  work  of  '»i'ip'^i    pf^rt    of    the  lands  of    said  decedent  was 

looomotiv    ,■,;,;■,',.  leaving,  however,  twelve    acres    unsold;    that 

(i,„  ,i«»-..      .     ■•'  uni,  Win.  Combs,  bought  up  some  debts  on  said 

{,£  nt  alsn  sold;   that  Wm.  Combs   became  the  pur- 

pj;  acts  (if  land;    that  said   land  first  sold  < which 

nr  of  date  prior   to   September  IB.    1^79)  was    sold 

.WZ-'H;    that  same  was   then  worth  te.OiNi,  and 

J  Jso  bought  the   small  twelve-acre  piece  for  $25v 

s  then  worth  foUO;  that  said  Combs,  besides  be- 

if   the  six  infant   heirs  of  said  estate,  and  thus 

'   the  law  from   buying  said  lands,  fraud uleittl;^ 

lie    administrator.  H.  D.  BacEi.    to  slander    the 

4.  which    they  did.  and    thereby  Combs  bought 

fjc'  '^iicb  less  than  its  real  value;    that  they  also  fraudulently 

ft '"ifjiied  with    the  appraisers   appointed    by  the  court   to  value 

ito'lji^nd.  and  had  it  valued  at  greatly  less  than  Its  true  valiie. 

dtll^jntlfTs  make    the  other  heirs  at  law  of  said  Isaac  Baclc.  de- 

gaed.  defendants,  and  pray  for  a  recovery  of  said  lands,  or    for 

■^^lodgnient   against    Win.    Combs  for    Its   value,   »6,0(XI.  «rd  for 

Jt  SiC  tlie   value  of    the   rents    and    profits,  for  costs    and  for  all 

fropef  relief.     It   maybe    stated  that    plaintiffs    embrace  five  of 

fj,e  six   Infant   holrn  for   whom   Wm.  Combs  was   guardian,  vis., 

■^,  J.  Back,  Joseph  Lee    Bttok,  Evaliuu  Ulemons,  Susan  Ciemoiia 

gnd  Cora  Alice  Back,  omitting   tlie  name  of   Matbew  Back,  wbo 

died  some  years  since  unmarried  and  without  issue. 

Giving  to  the  suit  the  most  liberal  construction  possible  for 
plaintiffs,  It  is  a  suit  for  a  review  or  retrial  of  the  original  suit 
under  which  the  lands  of  their  father,  Isaao  Back,  were  sold, 
to  set  aside  said  sale  as  fraudulently  made  and  for  an  account- 
ing for  rents,  etc. 

By  section  391  of  tbe  Civil  Code  this  right  is  secured  to  In- 
fants, and  fraud  as  charged  in  this  case  Is  one  of  the  grounds  on 
which  they  may  rely.  The  Important  limitation  on  this  right, 
' ,  Is    that   any    suit  brought  for    that    purpose    must    bo 


brought  within  one  year  next  after  said  infant  arrives  at  the  age 
of  twenty-one  years.  This  right  of  suit  applies  to  those  only  who 
were  Infants  at  the  time  of  the  rendition  of  the  decree,  and  not 
to  such  as  may  thereafter  become  Interested  in  the  suit  or  the 
subject-matter  of  same  by  reason  of  the  death  of  any  other  heir 
or  of   their  ancestor,  who  may  have   been  a   party  to  said  caus?. 

This  court  has  heretofore  held  that  in  suits  of  this  character 
the  parties  plaintiff  must,  by  proper  averments,  show  themselves 
to  be  within  the  limitation  fixed  by  the  law  at  the  time  of  flling 
their  petition,  otherwise  the  same  Is  subject  to  demurrer. 

We  have  examined  this  petition  carefully,  and  while  the  state- 
ment Is  clearly  made  that  as  to  five  of  the  plaintiffs  they  were 
infants  at  the  time  of  taking  the  decree  against  them,  there  Is 
no  allegation  by  or  as  to  any  one  of  tbem  being  an  Infant,  or 
that  this  suit  Is  filed  wltliin  f>ne  year  after  they  or  either  of  tbem 
attained    their   majority,  save    and   except  as   to  plaintiff,  Cora. 
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o  sues   by   her  next  friend,  Abner  Miller.     The 

she  is  an  infant  at  the  time  of  filing  this   suit. 

■»  record  in  this  case  that  the  petition  of  plain- 

tvas  not  filed  until  1893,  more  than  thirteen  years 

'\  .M.1  judgment.     This   statement  brings  her  within 

iHuse  of  the  statute;  and   consequently  the  action  of 

below  in    sustaining    the  demurrer   as    to  her   right  of 

>\'as  erroneous  and  must  be   reversed.     As   to  all  the  other 

les    plaintiff    we   think    the    demurrer    well    taken,  and    the 

aiing  of  the  court  as  to  the  same  is  approved.     But  for  the  error 

indicated,    and  that  Cora  Alice  Back  may  prosecute  her  suit,  the 

judgment  is  reversed  and  cause  remanded  for  further  proceedings 

consistent  with  this  opinion. 


SMITH  V.  PHILLIPS,  JR. 
(Filed  February  1,  1895--Not  to  be  reported.) 

1.  The  damages  recoverable  for  a  refusal  of  the  landlord  to  deliver  posses- 
sioD  of  the  farm  to  the  tenant,  acoording  to  the  oontraot  of  lease,  are  the 
actual  damages  sustained  as  the  direct  and  proximate  result  of  the  breach. 
Conjectural  profits  that  might  have  been  derived  from  the  orop  expected  to 
be  grown  upon  the  farm  can  not  be  recovered.  If  the  tenant  desires  to  do 
so  he  may  waive  his  right  to  recover  his  actual  damages  and  recover  from 
the  landlord  the  difference  between  the  contract  price  of  the  lease  and  Its 
aotual  value  on  the  dav  the  possession  was  to  have  been  delivered. 

2.  Same— Tender— The  refusal  of  the  landlord  to  deliver  possession  accord* 
ing  to  the  contract  of  lease,  unless  the  tenant  will  sign  a  new  contract  ma- 
teriatlj  different  from  that  already  entered  into,  malces  it  unnecessary  for 
the  tenant  to  tender  his  note  for  the  rent  to  the  landlord,  as  required  by  the 
old  contract,  bt^fore  he  can  maintain  an  action  to  recover  damages  for  the 
refusal  of  the  landlord  to  deliver  possession. 

H.  W.  Rives  for  appellant. 

Samuel  Avritt  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

At  a  public  renting  of  the  farm  of  appellee  on  the  15th  day  of 
November,  1892.  appellant  bid  the  sum  of  $9()(),  for  which  he,  by 
the  terms  of  renting,  was  to  execute  his  note,  with  such  peronal 
security  as  would  be  acceptabe  to  one  of  the  banks  in  Lebanon, 
Ky.  Appellant  was  to  have  the  farm  for  one  year,  the  term  to 
commence  on  the  1st  of  January,  1893,  and  end  on  1st  of  January, 
1H94.  Nothing  was  said  at  the  time  the  bidding  was  done  as  to 
the  time  at  which  the  note  was  to  be  executed. 

In  a  few  days  after  the  renting  the  son  of  appellant,  w^ho 
^was  looking  after  the  matter  for  appellee,  asked  appellant  to  get 
x*eady  the  note,  and  handed  appellant  a  writing,  which  he 
^veanted  him  to  take  and  have  it  examined,  as  appellant  could 
not  read.  This  writing  purported  to  be  a  lease  of  the  premises, 
containing  some  provisions  materially  different  from  the  teims 
of  the  renting  announced  by  the  auctioneer.  In  a  day  or  so  the 
£t,ppellant  went  to  appellee  and  asked  him  if  he  intended  to  let 
liira  have  the  farm  on  the  terms  upon  which  he  had  rented  it. 
^nd  also  if  it  would  do  to  execute  the  note  in  Lebanon  on  the 
first  Monday   in    December,  being   county  court   day.     Appellee 
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This  suit  was  filed  by  Catherine  Back  and   six  others  claiinlDg^ 

to  be  the  children  and  heirs  at  law  of  one  Isaac  Back,  who  died 

in  1873,  owning  some  reul  estate  in  Breathitt  county;  that  H.  D. 

Back,  one  of  said  heirs,  was  duly  appointed  the  administrator  of 

said   estate,  and    that  Wm.  Combs    was,  by  the  county  court  of 

Breathitt  county,  appointed   guardian  for  six  of  said  heirs,  then 

infants,  viz.,  Mathow    E.  Back,   W.  J.   Back,  Joseph   Lee   Back, 

Evaline  demons,  Susan  Clemens,  and  Cora  Alice  Back;  that 
said  estate  being  insolvent,  suit  was  duly  filed  for  settlement  of 
same  as  such,  and  that  the  debts  being  ascertained  to  be  some 
$1,892.78.  the  principal  part  of  the  lands  of  said  decedent  was 
sold  to  pay  same,  leaving,  however,  twelve  acres  unsold;  that 
after  this  defendant,  Wm.  Combs,  bought  up  some  debts  on  said 
estate  and  had  that  also  sold;  that  Wm.  Combs  became  the  pur- 
chaser of  both  tracts  of  land;  that  said  land  first  sold  (which 
was  under  decree  of  date  prior  to  September  15,  1879)  was  sold 
for  the  price  of  $1,892.78;  that  same  was  then  worth  $6,000,  and 
that  said  Combs  also  bought  the  small  twelve-acre  piece  for  $25^ 
and  that  same  was  then  worth  $500;  that  said  Combs,  besides  be- 
ing the  guardian  of  the  six  infant  heirs  of  said  estate,  and  thus 
disqualified  under  the  law  from  buying  said  lands,  fraudulently 
combined  with  the  administrator,  H.  D.  Back,  to  slander  the 
title  to  said  lands,  which  they  did.  and  thereby  Combs  bought 
it  l[or  much  less  than  its  real  value;  that  they  also  fraudulently 
combined  with  the  appraisers  appointed  by  the  court  to  value 
said  land,  and  had  it  valued  at  greatly  less  than  its  true  value. 

PlaintifiFs  make  the  other  heirs  at  law  of  said  Isaac  Back,  de- 
ceased, defendants,  and  pray  for  a  recovery  of  said  lands,  or  for 
a  judgment  against  Wm.  Combs  for  its  value,  $6,000,  av.6  for 
$6,5(X),  the  value  of  the  rents  and  profits,  for  costs  and  for  all 
proper  relief.  It  may  be  stated  that  plaintiffs  embrace  five  of 
tlie  six  infant  heirs  for  whom  Wm.  Combs  was  guardian,  viz., 
W.  J.  Back,  Joseph  Lee  Back,  Evaline  demons,  Susan  Clemona 
and  Cora  Alice  Back,  omitting  the  name  of  Mathew  Back,  who 
died  some  years  since  unmarried  and  without  issue. 

Giving  to  the  suit  the  most  liberal  construction  possible  for 
plaintiffs,  it  is  a  suit  for  a  review  or  retrial  of  the  original  suit 
under  which  the  lands  of  their  father,  Isaac  Back,  were  sold, 
to  set  aside  said  sale  as  fraudulently  made  and  for  an  account- 
ing for  rents,  etc. 

By  section  391  of  the  Civil  Code  this  right  is  secured  to  in- 
fants, and  fraud  as  cliarged  in  this  case  is  one  of  the  grounds  on 
which  they  may  rely.  The  important  limitation  on  this  right, 
however,  is  that  any  suit  brought  for  that  purpose  must  be 
brought  within  one  year  next  after  said  infant  arrives  at  the  age 
of  twenty-one  years.  This  right  of  suit  applies  to  those  only  who 
were  infants  at  the  time  of  the  rendition  of  the  decree,  and  not 
to  such  as  may  thereafter  become  interested  in  the  suit  or  the 
subject-matter  of  same  by  reason  of  the  death  of  any  other  heir 
or  of   their  ancestor,  who  may  have   been  a   party  to  said  cause. 

This  court  has  heretofore  held  that  in  suits  of  this  character 
the  parties  plaintiff  must,  by  proper  averments,  show  themselves 
to  be  within  the  limitation  fixed  by  the  law  at  the  time  of  filing 
their  petition,  otherwise  the  same  is  subject  to  demurrer. 

We  have  examined  this  petition  carefully,  and  while  the  state- 
ment is  clearly  made  that  as  to  five  of  the  plaintifis  thev  were 
infants  at  the  time  of  taking  the  decree  against  them,  there  Ib 
no  allegation  by  or  as  to  any  one  of  them  being  an  infant,  or 
that  this  suit  is  filed  within  one  year  after  they  or  either  of  them 
attained   their   majority,  save   and   except  as   to  plaintiff,  Cora. 
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Alice  Back,  who  sues  by  her  next  friend,  Abner  Miller.  The 
statement  is  that  she  is  an  infant  at  the  time  of  filing  this  suit. 
It  appears  by  the  record  in  this  case  that  the  petition  of  plain- 
tiffs in  this  case  was  not  filed  until  1898,  more  than  thirteen  3^ears 
after  the  original  judgment.  This  statement  brings  her  within 
the  saving  clause  of  the  statute;  and  consequently  the  action  of 
the  court  below  in  sustaining  the  demurrer  as  to  her  right  of 
action  was  erroneous  and  must  be  reversed.  As  to  all  the  other 
parties  plaintiff  we  think  the  demurrer  well  taken,  and  the 
ruling  of  the  court  as  to  the  same  is  approved.  But  for  the  error 
indicated,  and  that  Cora  Alice  Back  may  prosecute  her  suit,  the 
judgment  is  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 


SMITH  V.  PHILLIPS,  JR. 
(Filed  February  1,  1895— Not  to  be  reported.) 

1.  The  damages  recoverable  for  a  refusal  of  the  landlord  to  deliver  posses- 
sion of  the  farm  to  the  tenant,  acoordiiif?  to  the  con  tract  of  lease,  are  the 
actual  damages  sustained  as  the  direct  and  proximate  result  of  the  breach. 
Coi3j(>ctural  profits  that  might  have  been  derived  from  the  crop  expected  to 
be  grown  upon  the  farm  can  not  be  recovered.  If  the  tenant  desires  to  do 
so  be  may  waive  his  right  to  recover  his  actual  damages  and  recover  from 
the  landlord  the  difference  between  the  contract  price  of  the  lease  and  its 
actual  value  on  the  day  the  possession  was  to  have  been  delivered. 

2.  Same—Tender— The  refusal  of  the  landlord  to  deliver  possession  accord- 
ing: to  the  contract  of  lease,  unless  the  tenant  will  sign  a  new  contract  ma- 
terially different  from  that  already  entered  into,  makes  it  unnecessary  for 
the  tenant  to  tender  his  note  for  the  rent  to  the  landlord,  as  required  by  the 
old  contract,  before  he  can  maintain  an  action  to  recover  damages  for  the 
refusal  of  the  landlord  to  deliver  possession. 

H.  W.  Rives  for  appellant. 

Samuel  Avritt  for  appellee. 

Appeal  from  Marlon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

At  a  public  renting  of  the  farm  of  appellee  on  the  15th  da3'  of 
November,  1892,  appellant  bid  the  sum  of  $9(K),  for  which  he,  by 
the  terms  of  renting,  was  to  execute  his  note,  with  such  peronal 
security  as  would  be  acceptabe  to  one  of  the  banks  in  Lebanon, 
Ky.  Appellant  was  to  have  the  farm  for  one  year,  the  term  to 
commence  on  the  1st  of  January,  1893,  and  end  on  1st  of  January, 
lH9i.  Nothing  was  said  at  the  time  the  bidding  was  done  as  to 
the  time  at  which  the  note  was  to  be  executed. 

In  a  few  days  after  the  renting  the  son  of  appellant,  who 
was  looking  after  the  matter  for  appellee,  asked  appellant  to  get 
ready  the  note,  and  handed  appellant  a  writing,  which  he 
wanted  him  to  take  and  have  it  examined,  as  appellant  could 
not  read.  This  writing  purported  to  be  a  lease  of  the  premises, 
containing  some  provisions  materially  different  from  the  teims 
of  the  renting  announced  by  the  auctioneer.  In  a  day  or  so  the 
appellant  went  to  appellee  and  asked  him  if  he  intended  to  let 
him  have  the  farm  on  the  terms  upon  which  he  had  rented  it. 
and  also  if  it  would  do  to  execute  the  note  in  Lebanon  on  the 
first  Monday   in    December,  being   county  court   day.    Appellee 
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told  appellant  to  see  his  son  Joe,  and  that  whatever  he  did  would 

be  all  right.     On  the   day  named  appellant  was  ready  to  execute 

the  kind  of  note  whioh   the  terms  of  the  contract  required,  and 

he  so  Informed  the  son.    Thereupon    the  son   said  that  appellant 

could  not  get  the  farm   unless  he  signed  the  contract  which  had 

been  given  him.     This,    appellant  refused  to  do,   because  it  did 

Dot  contain  the  contract  which  the  parties  had  made.  Afterwards 
appellee  rented  the  farm  to  his  sons,  and  refused  to  let  appellant 
«nter  upon  and  cultivate  it. 

This  action  was  brought  to  recover  damages,  because  appellee 
refused  to  place  appellant  in  possession  of  the  farm.  Appellant 
alleged  that  by  appellee's  refusal  to  let  him  have  the  farm  he 
had  been  prevented  from  renting  other  places  or  farms,  and  he 
was  thereby  deprived  of  a  home  for  his  family  and  the  use  of  a 
farm  to  cultivate  that  year;  that  appellee  knew  he  was  depend- 
eut  upon  renting  a  farm  for  a  home,  and  relying  upon  his  con- 
tract with  him,  lost  all  opportunities  of  procuring  a  suitable  place 
for  the  year.  Thus  he  was  deprived  of  a  home  and  the  opportu- 
nity of  carrying  on  his  business  for  the  year.  He  alleges  that  he 
would  have  realized  a  large  amount  from  the  use  of  the  farm  in 
excess  of  the  rent  to  be  paid,  and  which  was  well  known  to 
appellee.  Appellee  answered,  denying  that  damages  were  sus- 
tained, and  tnat  there  was  a  tender  of  the  note  as  required  by  the 
contract,  and  alleged  that  in  consequence  of  appellant's  failing 
to  do  so  and  take  the  farm,  he  was  damaged  in  the  sum  of  $600, 
which  he   pleads  as  a  counterclaim. 

Thus  were  the  issues  found  when  the  parties  went  to  tiial  be- 
fore a  jury.  At  the  close  of  appellant's  testimony  appellee  moved 
the  court' to  instruct  the  jury  to  find  for  him,  which  the  court 
did.  The  case  comes  here  on  that  question  for  revision.  In  the 
ground  for  a  new  trial  no  error  of  the  court  in  excluding  testi- 
mony is  complained  of.  Had  testimony  been  o£Fered  and  improp- 
erly excluded,  which  conduced  to  prove  that  appellant  had  sus- 
tained any  damages  as  a  result  of  appellee's  violation  of  his  con- 
tract, this  court  could  not  review  the  case  and  order  a  new  trial, 
because  no  such  error  is  stated  as  a  ground  for  a  new  trial. 

The  sole  question  now  for  the  determination  of  this  court  is, 
did  the  appellant  have  any  relevant  testimony  before  the  jury 
which  would  authorize  a  verdict  against  appellee?  Over  the  ob- 
jection of  appellee,  appellant  and  others  gave  testimony  conduc- 
ing to  prove  what  his  profits  would  have  been  had'  he  been 
allowed  to  take  possession  of  the  farm  and  cultivate  it,  and  they 
were  estimated  to  he  from  $500  to  $1,000.  This  was  arrived  at  by 
'estimating  the  probable  amount  of  corn,  wheat,  oats,  hay.  pas- 
ture, etc.,  and  the  probable  value  of  the  crops.  If  the  appellant 
had  a  cause  of  action  iii  damages  for  appellee's  violation  of  tbe 
contract,  it  was  for  such  damages  as  would  flow  directly  and  nat- 
urally from  the  breach  of  the  contract.  He  had  the  right  to 
allege  and  prove  any  damages  proximately  resulting   therefrom. 

Section  987,  volume  3,  Sedgwick  on  Damages,  says:  •*In  Eng- 
land, however,  the  true  principle  has  been  finally  adopted  and 
the  actual  loss  is  recovered.  *  *  *  And  the  same  rule  now 
prevails  in  America,  both  in  case  of  eviction  and  of  refusal  by 
the  landlord,  to  deliver  possession." 

Appellant's  testimony  did  not  show  actual  damages, but  conjec- 
tural profits.  Conjectural  profits  expected  from  the  use  of  the 
premises  can  not  be  recovered.  This  is  not  the  criterion  of 
damages.  (Section  987,  last  part,  volume  3,  Sedgwick  on  Dam- 
ages. ) 

Koch  V.  Godshaw,  12  Bush,  319,  was  an  action  to  recover  on  a 
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'l)reach  of  contraot  in  refusing  to  deliver  to  tlie  vendee  a  bakery 

-establishment.      The   court  below,  against   objection,  permitted 

the  vendee  to  prove  the  prospective  profits  which  could  probably 

be  realized   by  running   the  business.    This  court   held   this  was 

Dot  the  criterion  by  which    to  fix  the  amount  of  damages. 

In  the  case  of  Elizabethtown   &  Paducah   RaiJroad  Co.  v.  Pot- 

tinger  A  Bro.,  10  Bush,  185,  the  court   held  that   the  rule  forbid- 

tling  the  estimation  of  damages  upon  the  basis  of  a  calculation 
t)f  profits  is  not  of  universal  application.  Upon  the  trial  of  that 
■case  the  plaintiff  was  allowed  to  state  the  loss  he  sustained  and 
estimate  it  by  the  profits  on  the  work  if  he  had  been  allowed  to 
•complete  the  contract.  This  court  held  ihat  it  was  proper  to 
«dmit  the  testimony  upon  the  ground  that  the  damages  were 
the  natural  and  proximate  consequence  of  the  breach  of  the  con- 
tract, being  damages  that  could  be  readily  determined  and  were 
isuoh  as  may  be  reasonably  inferred  to  have  been  contemplated 
by  the  parties.  The  court  said:  ** Profits,  which  are  the  direct 
and  immediate  fruits  of  the  contract  alleged  to  have  been  vio- 
lated, are  part  and  parcel  of  the  contract  itself,  and  must  have 
been  in  the  contemplation  of  the  parties  when  the  agreement 
was  entered  into.'' 

A  contract  for  building  a  bridge  or  a  house  would  come  within 
this  rule. 

In  such  case  the  price  to  be  paid  is  fixed  in  the  contract.  The 
■cost  of  the  material  and  labor  necessary  to  complete  the  work 
can  be  determined  with  direct  mathematical  certainty,  thus  en- 
abling the  parties  to  calculate  with  great  certainty  the  profits 
which  would  arise  from  the  completion  of  the  work. 

It  is  quite  different  in  a  case  where  you  seek  to  estimate  the 
profits  in  cultivating  a  farm  as  in  this  case.  The  season  is  an 
important  factor  in  the  calculation.  The  crop  may  be  large  or 
small,  dependent  largely  upon  the  season.  The  price  of  the  pro- 
ducts of  the  farm  may  be  high  or  low,  not  within  the  power  of 
man  t*:*  tell.  There  is  no  basis  from  which  any  calculation  can 
be  made  as  to  the  profls,  if  any,  that  may  be  realized  on  such  an 
undertaking.  An  estimate  must  necessarily  be  conjectural.  The 
amount  of  profits,  if  ther3  should  be  any  realized,  can  not  even 
be  approximated.  On  the  failure  or  refusal  of  the  lessor  to  give 
possession  of  the  premises,  a  rule  which  would  allow  the  lessee 
to  recover  as  damages  the  difference  between  the  amount  he 
ageed  to  pay  and  the  value  of  the  lease  on  the  day  possession  was 
to  be  given,  would  be  a  simple  and  certain  metliod  of  ascertain- 
ment of  damages. 

The  courts  in  some  States  have  announced  this  to  be  the  cor- 
rect rule.  It  should  not  be  of  universal  application,  as  mani- 
festly in  some  cases  it  would  work  a  great  hardship  on  a  lessee. 
He  may  have  agreed  to  pay  the  full  value  of  the  lease,  yet  he  may 
have  sustained  great  damages  by  the  act  of  the  lesnor  in  refusing 
to  give  him  possession  of  the  premises.  If  this  rule  was  applied, 
he  could  not  recover  any  except  nominal  damages. 

In  an  action  on  the'  breach  of  contract  for  the  delivery  of 
personal  property  the  rule  fixing  damages  at  the  difference  be- 
tween the  contract  price  and  the  value  at  the  time  and  place  of 
■delivery  is  not  inexorable  and  of  universal  application,  as  cases 
might  arise  in  which  the  circumstances  attending  them  would 
be  calculated  to  enhance  them.     (Miles  v.  Miller,  5  Bush,  134.) 

We  think  the  rule  should  be  to  allow  the  lessee  to  recover  the 
actual  damages  which  proximately  flow  from  the  breach.  How- 
^ver,  if  the  lessee  desires  to  do  so,  he  may  waive  any  claim  he 
may  have  for   special   damages,  and    recover   the   difference   be- 
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tween  the  contract  price  and  the  value  of  the  lease  on  the  day 
possession  should  be  given  under  the  contract.  To  follow  this 
rule  in  this  case  the  lessee  could  not  recover,  as  the  testimony 
conduced  to  prove  that  he  had  agreed  to  pay  a  fair  price  for  the 
rent  of  the  farm. 

The  court  is  of  the  opinion  that  appellee^s  refusal  throug:h  bis 
son  to  allow  appellant  to  have  the  farm  unless  he  signed  the- 
writing  which  contained  terms  materially  diifereut  from  the  con-^ 
tract  excused  appellant  from  making  a  formal  tender  of  the  note. 
(Tibbs  &  Clark  v.  Timberlake,  4  Litt.,  16;  Dorsey  v.  Barbee,  Litt. 
Sel.  Cases,  204.) 

Had  there  been  any  testimony  before  the  jury  authorizing  & 
recovery  of  damages  we  would  hold  that  the  court  erred  in  not 
allowing  the  amended  petition  to  be  filed. 

Judgment  affirmed. 


SYD^^ER,  &o.  V.  MT.  STERLING  NATIONAL   BANK. 
(Filed  February  2,  1895— Not    to  be  reported.) 

Aotinn  to  recover  usury  from  national  hank— Pleading— Limitation— Where 
the  petition  in  an  notion  to  recover  from  a  national  bank  double  the  amount 
of  usurtouR  and  unlawful  interest  received  and  retained  by  it,  by  setting  out 
the  dates  of  the  transactions,  shows  that  the  right  of  recovery  is  barr^  by 
the  lapse  of  more  than  two  years  since  the  usurious  transaction  ooourred.  It 
is  bad  on  demurrer  and  the  defect  in  the  petition  is  not  cured  by  an  amended 
petition  which  alleges  that  the  transaction  or  payment  of  the  usurious  in* 
terest  occurred  within  two  years  nest  before  the  institution  of  the  action. 

Z.  T.  Young  and  Stone  &  Sudduth  for  appellants. 

Tyler  &  Apperson  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

On  the  2d  dayof  April,  1892,  T.  J.  Sydner  and  others  filed  their 

fietition  in  the  Montgomery  Circuit  Court  against  the  Mt.  Ster- 
ing  National  Banlc,  charging  and  alleging  that  said  bank  had 
willfully  and  knowingly  charged,  received  and  retained  usurious 
or  unlawful  interest,  amounting  to  $8,178.84,  and  asking  judgment 
against  said  defendant  for  the  sum  of  $6,588.84,  being  double  the 
amount  of  tlie  interest  so  alleged  to  have  been  received  by  ap- 
pellee. It  appears  that  said  sum  had  been  so  retained  prior  to 
September  28,  18S7.  Appellee  demurred  to  the  petition  of  plain- 
tiffs, which  demurrer  was  sustained  by  the  court.  Thereupon 
f plaintiffs  amended  their  petition  and  alleged  that  the  usurious 
nterest  received  by  defendant,  etc.,  set  out  in  original  petition, 
was  paid  by  plaintiffs  to  defendant  within  two  years  next  before 
the  bringing  of  their  original  action.  The  defendant  insisted  oi> 
the  demurrer  to  the  petition  as  amended,  and  the  court  sustained 
the  demurrer,  nnd  plaintiffs  failing  to  amend  or  plead  further, 
the  court  dismissed  the  petition  and  rendered  judgment  against 
plaintiff  for  defendant's  cost.  To  reverse  that  judgment  thia 
appeal  is  prosecuted. 

It  seems  to  us  that  plaintiff's  cause  of  action  was  barred  by  the 
statute   of    limitation,    and    the   petition    manifested    that   fact. 
Under  the  United    States  statute  the  statute  of  limitation  begins 
to  run  from  the    time  the   usurious   transaction  occurred.     (Hen- 
derson National  Bank  v.  Alves,  &c.,  12  Ky.  Law  Rep.,  723.) 


L.,  ST.  L.  A  T.  BY.  CO.  V.  WILHITE.  619 

It  is  true  that  appellants  in  the  amended  petition  state  that  the 
transaction  or  payment  had  occurred  within  two  years  next  be- 
fore the  bringing  of  this  suit,  but  no  date  or  time  of  payment 
was  named  or  fixed  iii  the  amended  petition,  hence  the  amend- 
ment can  not  be  held  to  cure  the  defect  in  the  original  petition, 
which,  by  giving  dates  at  which  the  transaction,  etc.,  occured^ 
showing  that  the  action  was  barred  by  the  statute  of  limitation.. 

The  judgment  is,  therefore,  affirmed. 


LOUISVILLE,  St.  LOUIS  &  TEXAS  RY.  Co.  v.  WILHITE. 

(Filed  February  2,  1895— Not  to  be  reported.) 

BailroadB— Married  women— Damages— Where  a  railroad  oompany  entered 
upon  and  coiiBtructed  a  railway  over  a  married  woman '3  land,  under  a  oon- 
Teyance  si^zned  by  herself  and  husband,  which  was  void,  she  may  recover  ]i> 
damages  the  value  of  the  way  taken  in  an  action  against  the  railroad  lik 
which  the  hushand  unites  with  her  as  plaintiff. 

Helm  <fe  Bruce  for  appellant. 

Sweeney,  Ellis  &  Sweeney  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  action  was  I) rough t  in  equity  to  enjoin  the  railroad  com^ 
panr  from  constructing  its  road  over  the  Jand  of  Annie  vVilhite^ 
a  feme  covert,  her  husband  uniting  with  her  as  plaintiff.  An 
amended  pleading  was  filed,  alleging  the  defendant  had  already 
appropriated  the  land  and  completed  its  road,  and  seelting  to  re^ 
cover  the  land  and  damages  for  the  wrongful  entry. 

The  defendant  appeared  by  answer,  and  set  up  as  a  defense  a 
writing  signed  by  the  husband  and  wife,  but  not  acknowledged, 
giving  the  right  of  way,  and  averred  the  entry  was  made  by  the 
consent  of  the  plaintiffs. 

To  this  a  reply  was  filed,  and  the  effect  of  the  writing  under 
which  the  entry  was  made  attempted  to  be  avoided  on  the  ground 
of  fraud  in  obtaining  it,  and  upon  an  issue  formed  the  court  be- 
low awarded  damages  to  the  plaintiffs,  not  for  the  wrongful  en- 
try, but  for  the  land  appropriated  by  the  defendant  for  its  use^ 
as  a  roadbed. 

Without  discussing  the  testimony,  it  is  sufficient  to  say  that  the 
writing  signed  by  the  feme  covert  passed  no  title  to  the  defend- 
ant, and  the  court  below  having  awarded  damages  for  the  land 
taken  and  the  easement  secured  to  the  defendant,  we  perceive 
DO  reason  for  disturbing  the  judgment  below,  awarding  to  the 
appellee  $240  in  damages. 

In  the  case  of  Stephens  against  the  same  defendant  (16  Ky. 
Law  Rep.,  652),  decided  at  the  present  term,  this  court  held* 
under  a  similar  writing,  that  no  title  passed  from  the  married 
woman  to  the  railroad  company. 

Judgment  affirmed. 
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MEADORS  V.  BROWN. 
(Filed  February  2,  1896— J^ot  to  be  reported.) 

1.  Appeals— Id  ao  action  to  obtain  a  oonveyanoe  from  the  heirs  of  a  deoe- 
'^ent  for  land  sold  by  him  to  plaintiff,  for  whioh  decedent  exeonted  a  codtv/- 
>aDoe  which  was  lost  before  beinR  recorded,  one  who  on  his  own  motion  wai 
made  a  defendant  to  the  suit  for  the  purpose  of  claiming  the  land  himself 
xsan  not,  on  appeal,  be  heard  to  complain  of  errors  in  the  proceedings  oom- 
initted  against  the  heirs  of  the  decedent,  none  of  whom  have  appealed. 

2.  Lost  deed — Pleadings— Burden  of  proof— One  who,  by  answer,  makes 
himself  a  defendant  to  such  suit,  and  denies  that  either  plaintiff  or  his  veD- 
dor  ever  had  title  or  possession  of  the  land  in  controversy,  and  alleges  that 
be  (said  defendant)  has  held  and  uwned  said  land  for  at  least  twenty- ods 
years,  has  the  burden  of  proof  to  establish  his  title  as  alleged. 

8.  Same— Such  a  defendant,  claiming  the  land  ajzainst  plaintiff  and  his 
vendor,  may  demur  to  plaintiff's  petition  against  the  vendor's  heirs  when  it 
falls  to  allefire  that  the  vendor  was  the  owner  of  the  land  when  he  sold  it,  or 
that  plaintiff  is  or  ever  was  the  owner  of  it,  or  that  plaintiff  or  bis  vendor 
«ver  had  possession  of  it. 

4.  Same— A  judgment  awarding  possession  of  the  land  to  plaintiff  against 
«i  defendant,  who  claims  to  have  title  and  possession,  is  erroneous  where 
plaintiff  did  not  pray  for  the  recovery  of  the  land,  but  merely  sought  to  have 
^  new  deed  of  conveyance  executed  in  lieu  of  one  that  has  been  lost. 

Hill  &  Denham  for  appellant. 

K.  D.  Perkins  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellee,  in  October,  1888,  instituted  this  action  in  equity 
against  the  heirs  of  John  Frederick,  Sr.,  for  the  purpose  of  ob- 
taining a  conveyance  from  them  to  a  tract  of  land  alleged  to 
have  been  sold  to  the  appelloe  bj'  said  Frederick,  and  the  deed 
to  which,  after  its  execution  in  due  form,  tiad  been  lost  before 
being  recorded.  Pending  the  action,  and  in  November,  1889,  the 
appellant,  Meadors,  upon  his  motion,  was  made  a  party  defend- 
ant, but  filed  no  pleading  at  that  time. 

In  April,  1890,  the  nase  was  submitted  and  the  judgment  ren- 
dered to  the  effect  that  the  appellee  recover  of  the  heirs  of  Fred- 
erick the  land  in  question,  and  appointing  a  commissioner  to 
convey  it  to  the  ai)pellee,  the  judgment  reciting,  however,  that 
it  was  not  to  prejudice  the  rights  of  Meadors  in  any  manner. 

Tlie  appellant  then  filed   his   answer  denying  that  Frederick, 

Sr.,  had  ever  owned  the  land  or  sold  it  to  the  appellee  or  executed 

a  deed  to  him  therefor.     He  averred  that  he    was  the  owner  and 

in  the  possession  of    it,  and   that  he  and  those  under  whom  be 

held  had  owned  and  had  been  in  possession  of  it  for  at  least 
twenty-five  years.  A  demurrer  was  filed  to  the  answer  and  sub- 
sequently overruled.  This  answer  was  filed  in  April,  1890.  An 
order  of  'May.  1898,  recites  that  a  reply  to  the  defendant's  answer 
was  filed,  but  this  pleading  is  not  in  the  record. 

In  August,  1898,  a  judgment  was  rendered  to  the  effect  that  the 
appellee,  Meadors,  recover  the  land  of  the  appellant;  and  award- 
ing a  writ  of  possession  from  this  judgment,  Meadors  appeals. 

His  counsel  urge  a  number  of  reasons  affecting  the  proceedings 
against  Frederick's  heirs,  hut  they  are  not  appealing,  and  no 
irregularity  of   the  judgment  against  them,  if  there  be  any,  can 
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be  considered  on  this  appeal.  It  is  urged  also  that  the  burden  was. 
on  the  appellee  of  establishing  his  title  after  the  issue  of  owner-, 
ship  was  raised  by  the  answer  of  the  appellant,  and  that  he  haa 
failed  to  do  so.  It  seems  to  us,  however,  that  as  the  appellant, 
came  into  the  suit  voluntarily  and  claimed  the  land,  it  was  in- 
cumbent on  him  to  make  out  his  title.  He  is  not  in  the  attitude, 
of  one  who  is  in  possession  and.  being  sued,  may  set  up  hi&. 
claim  and  title  without  assuming  the  burden,  as  provided  in  sub- 
section 2  of  section  126  of  the  Civil  Code. 

However,  the  appellee  filed  a  demurrer  to  the  appe]Iant*s  an- 
swer, and  this  reaches  back  to  the  petition,  which  we  find   to  be. 
materially  defective.    He  does  not  allege  that  Frederick  was  the. 
owner  of  the  land  when  he  made  the  alleged  conveyance  to  him» 
nor  does  he  allege  that  he  is  himself  the  owner  of  it,  or  ever  was, 
or  that  he  or  Frederick  ever  had  the  possession  of  it,  or  was  enti- 
tled to  the  possession.    Neither  in  the  original  nor  amended  peti- 
tion does  he  pray  for  the  recovery  of  the  land,  either  of  the  Fred- 
ericks or  of  the  appellant,  although  the  judgment  gives  him  thia. 
relief.     So  far  as  the  record    discloses,  the  issue  of  ownership  be-^ 
tween  the  appellant  and  the  appellee  has  not  been  made  in  the 
case  or  tried  out. 

For  the  purpose  of  perfecting  the  issues,  the  parties  may,  if 
they  desire,  file  additional  pleadings,  or,  il  not,  the  petition  will 
be  dismissed. 

For  the  reasons  indicated  the  judgment  is  reversed  for  proceed- 
ings consistent  herewith. 


BULLOCK  V.  COMMONWEALTH. 
(Filed  February  5,  1895.) 

1.  Money  earned  and  received  by  a  married  womaD  as  compensation  for. 
ber  owu  labor  is  bar  separate  estate. 

2.  A  married  wuiimii  has  tbe  le^ul  capacity  to  make  a  deposit  of  moiu  j  in 
Ilea  of  bail  to  secure  the  release  of  one  held  in  custody  and  awaiting  trial 
for  tbe  commission  of  a  public  offense. 

Said  sum  so  deposited  by  the  married  woman  may  be  forfeited  if  tbe  de* 
fendant  fails  to  appear  to  answer  the  cbarpre. 

3.  The  forfeiture  of  money  deposited  in  lien  of  hail  is  not  in  violation  of 
the  bill  of  rights  when  the  defendant  fails  to  appear  to  answer  the  charges, 
against  him. 

4.  Same— Lost  records— Evidence— In  a  proceeding  to  forfeit  money  de- 
posited in  lieu  of  bail  for  n  on  appearance  of  the  defendant,  where  It  appears 
that  the  record  of  the  preliminary  tri;)l,  made  out  by  the  county  judge  and 
by  him  filed  with  the  clerk  of  tbe  circuit  court,  to  which  defendant  was  held 
for  trial,  has  been  lost,  oral  evidence  of  tbe  proceedings  before  the  county 
judge,  in  which  the  deposit  in  lieu  of  bail  was  made,  is  competent.  The 
Commonwealth,  to  maintain  the  proceedin^^,  is  not  required  to  take  steps  to 
supply  tbe  lost  record  provided  by  tbe  General  Statutes  for  supplying  lost 
records  In  certain  cases. 

J.  D.  White  &  Son  and  W.  (>.  I^ullitt  for  apj>ellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Judge  Grace. 

This  is  an  appeal  by  Mrs.  Delia  Bullock  from  a  judgment  of 
the  Hickman  Circuit  Court,  forfeiting  to  the  Commonwealth  of 
Kentucky  the  sum  of  $5(X),  deposited  by  her  in  lieu  of  bail  for  the. 
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'appearance  of  one  Tbos.  Bullock  in  said  court  to  answer  any  in- 
■dictment  that  the  grand  jury  might  find  against  bim  for  xnali- 
-cious  striking  and  wounding  with  a  deadly  weapon  and  with  in- 
tent to  kill. 

It  appears  that  said  Thos.  Bullock,  being  in  custody  under  said 
•charge,  was  brought  before  the  county  judge  of  said  county  as  an 

examining  officer,  and   that   said   defendant,  waiving  an    exam- 
ination, was  admitted  to  bail  by  said  county  judge  in  the  sum  of 
1500,  and  that,  being  thus  in  custody  and  unable  to  give  the  bail, 
the  appellant,  a  married  woman,  came  and,  in  the    presence  and 
with  the  knowledge  and  implied  consent  of   her  husband,  Thos. 
Bullock,  3r.,    the   father  of   the   accused,   deposited     with    said 
<oounty  judge  in   lieu  of  bail  the  sum  of  $500,  and  thereupon  said 
Bullock,  Jr.,  was  released  from  custody,  and  this  fund  deposited 
with  the  trustee  of  the  jur^'  fund  in  and  for  said  coiinty.  taking 
liis  receipt  for  same.     Afterwards  said  defendant,  being*  indicted 
for  said  offense    by  the  grand   jury  of   said   county,  failed  to  ap- 
pear, and  thereupon,  on  and  pending  the  motion  of  the  Comnion- 
Avpalth's   attorney  to  forfeit   said  bond,  came  the  appellant  and 
filud  her  answer,  objecting  and  'dialling  defense   to  said  motion, 
netting  up  that  the  money  so  deposited  by  her  was  her  individual 
est-ite  or  property;  that    her    husband    had    no   interest  or   con- 
trol   ever   same;   that  same   was   the    proceeds   of   her  personal 
labor,  and    denying   the    right   of   said    court    to  so  forfeit   said 
money,    because    that    it    belonged    to    her,    and    that,    being    a 
married  woman,  she  was  not  bound  by  said  deposit. 

The  first  question  presented  is  whether,  on  this  proceeding, 
the  action  of  the  county  judge  in  the  premises,  and  his  record 
and  entry  of  said  proceedings,  in  holding  said  Thos.  Bullock 
-over  to  the  circuit  court,  can  be  supplied  by  parol  testimony,  the 
papers  in  said  cause  being  lost. 

It  appears  clearly  in  evidence  by  the  county  judge,  county  at- 
torney   and  others    that  the  said    couhty   judge,  holding    an  ex- 
amining court,  with  said  Bullock   actually  in  custody  and  before 
liim  on  said  charge  and  waivng  an  examination  of  same,  he  (the 
said  county  judge)  did  make  an  order  admitting  said  Bullock  to 
bail  in  the  sum  of  $500,  and  that  said  Bullock  being  still  in  cus- 
tody, unable    to  give  said    bail,  thereupon  came    appellant,  Mrs. 
Delia  Bullock,  the  wife  of  Thos.  Bullock,  Sr.,  and  deposited  with 
the  said  county  judge  the  said  sum  of  $500  in  lieu  of  bail  for  said 
prisoner,  and  that  thereupon  said  Thos.  Bulhick,  Jr.,  was  released. 
And  it  is  further  in  evidence  that  the  county   judge  then  made 
•out  in  writing,  duly  signed  by  him  as  such  officer,  a  record  of  all 
said  proceedings,  as   hereinbefore  recited,  and    signed  same,  and 
took  said  papers  over  and   deposited  same  with   the  circuit  court 
^lerk,  and  paid  the  funds  so  aeposited  with  him  to  the  trustee  of 
the   jury  fund  in    and  for  said    county.     The  clerk  of  the  court 
testifles  that  he  handed  the  same  papers  delivered  to  him  by  the 
•county  judge  (without  special  examination)  to  the  foteman  of  the 
Tiext  grand    jury,  to  whom    said    cause  was    submitted,  ami  who 
found  the    bill    in  this  case,  and    that    he  had    never   seen  them 
since.     And    upon    this   state  of   case  the  court   permitted  parol 
testimony  to  be  introduced,  showing  all  the  facts  as  hereinbefore 
recited.     To  this  objection  was  made,  but  overruled  by  the  court. 
We  are  cited   to  provision  of  the  General  Statutes  under  which 
these   proceedings   took  place    (pages  B90.  909-912)  for    provisions 
netting  out  how  lost  records  may  be  supplied.     After   having  ex- 
amined  same  carefully  and   noting   the  various  states  of  case  in 
which  lost   records  may  be   supplied  and    power   and    authority 
conferred  on  various  courts  of   record  to  supply,  on   notice  or  by 
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suit  or  by  its  commissioners,  certain  lost  papers,  judgments  or 
records,  'we  find  none  of  said  provisions  pronibitory  or  Inconsist- 
ent with  tbe  right  of  the  court,  on  a  state  of  fact  as  represented 
by  the  eveldence  in  this  cause,  to  iiear  oral  testimony  of  the  rec- 
ord made  out  by  the  county  judge  in  this  case  and  delivered  to 
the  circuit  court  clerk. 

We  think  the  ruling  of  the  lower  court  on  said  question  was 
correct  and  in  accordance  with  the  right  and  practice  and  well 
recognized  rules  of  evidence  in  such  cases.  The  oral  evidence, 
when  heaid,  establishes  the  fact  of  the  making  and  signing  of 
such  a  record  by  said  county  judge  clearly,  and  brings  the  case 
up  to  the  requirements  of  the  Criminal  Code,  and  of  any  pre- 
vious decision  of  this  court  requiring  such  a  record  to  be  made 
and  signed  by  the  committing  officer. 

Second.  As  to  the  defense  that  this  money  belonged  to  and  was 
deposited  by  a  married  woman,  and  that  she  can  not  bind  her- 
self nor  be  deprived  of  her  property  in  that  way,  it  may  be  no- 
ticed tijat  she  says  in  her  defense  "that  this  money  was  her  in- 
dividual money  or  property,  the  result  of  her  own  labor,  her  own 
earnings;  that  her  husband  had  no  right  to  or  interest  in  or 
claim  over  it."  This  statement  her  husband  verifies  by  his  tes- 
timony, and  disclaims  any  interest  in  said  funds.  Counsel  for 
appellant  call  it  her  separate  estate,  and  in  this  we  apprehend 
they  are  quite  right.  The  statute  of  1873  makes  the  earnings  of 
a  married  woman  (her  own  labor)  free  from  the  debts  or  control 
of  her  husband,  and  authorizes  her  to  collect  and  receipt  for  the 
same. 

This  declaration  of  the  statute  contains  all  the  essential  requi- 
sites of  separate  estate,  and  impresses  same  on  the  property  so 
acquired  by  the  wife;  and  being  such  separate  personal  estate, 
this  court  has  often  held  that  the  wife  might  with  such  estate 
contract,  trade,  sue  and  be  hued  and  dispose  of  same  in  anyway 
and  manner  that  she  saw  proper  and  as  an  unmarried  woman. 
(Johnson  and  Wife  v.  Jones,  12  B.  M.,  330;  Lillard  v.  Turner, 
Ac  16  B.  M.,  375;  Hackett,  &c.  v.  Metcalf,  &o.,  6  Bush,  354.) 

So  that  under  the  authority  of  these  cases  the  power  of  the  wife 
over  her  personal  separate  estate  seems  full  and  clear,  and  she 
may  dispose  of  same  as  she  may  see  proper,  the  court  making  in 
these  cases  a  distinction  between  separate  estates  of  this  kind 
and  the  general  estate  of  the  wife,  and  saying  that  as  to  her  gen- 
eral estate  she  can  only  be  bound  in  the  manner  and  form  as  pre- 
scribed by  the  statute. 

We  may  add,  however,  that  were  this  only  the  general  estate 
of  the  wife,  and  so  deposited  by  her  as  in  this  case,  with  the 
knowledge  and  consent  of  her  husband,  and  thus  securing  the 
release  of  one  held  under  a  criminal  charge,  we  should  be  very 
much  disinclined  to  say  that  the  deposit  was  not  made  well. 

It  seems  to  us  that  the  statutes,  undertaking,  for  the  protec- 
tion of  a  married  woman  in  her  marital  rights,  to  secure  her 
from  liability  on  divers  and  sundry  contracts,  did  not  undertake 
to  confer  on  her  this  extraordinarj'  power  and  exemption,  where- 
by she  might,  by  such  an  interference,  release  one  under  a  crim- 
inal charge  from  custody,  and  then  plead  her  coverture  and  thus 
recover  back  the  money  so  deposited  by  her.  We  have  been  cited 
by  counsel  to  no  case  in  Kentucky  or  in  any  sister  State  carry- 
ing this  doctrine  of  exemption,  by  reason  of  coverture,  to  such 
an  extraordinary  extent. 

One  other  objection  made  by  counsel  for  appellant  is  that  all 
this  proceeding,  whereby  this  fund  has  been  declared  forfeited 
to  the  Commonwealth  of  Kentucky,  by  reason  of  tbe  nonappear- 
ance of  the  accused  for  trial  in  said  court,  is  in  violation  of  the 
Bill  of  Rigbts  adopted  as  a  part  and  parcel  of  our  Constitution. 
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We  do  not  so  understand  the  merits  of  this  case.  The  present 
Bill  of  Bights,  in  so  far  as  it  could  affect  any  question  arising  upoD 
this  record,  is  substantially  the  same  as  that  under  our  former 
Constitution,  and  provisions  similar  to  this  have  often  beea 
made  under  the  former  without  giving  rise  to  any  apprehensioik 
of  a  violation  of  same. 
Judgment  affirmed. 
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(Filed  February  6,  1895.) 

1.  SubniisflioD   of  law  and  facts  to  court— In   this  ooirmon   law  action^ 
wliereln   the  law  and  facts  were  snhniitted  to  the  court,  the  finding  of  tb» 
court  that  one  partner  bad  authority  to  make  the  overdrafts  in    bank  for- 
which  appellant,  the  ether  member  of  the  firm,  is  sued,  being  sustained  by 
some  evidenoH,  can  not  be  disturbed  by  this  court  on  appeal. 

2.  Partnership— Res  adjudicata— When  one  member  of  a  firm,  i^ithoDt  the 
authority  of  the  other  partner,  executes  a  note  to  a  bank  in  the  firm  name 
for  a  partnership  debt,  and  in  a  suit  on  the  note  the  plea  of  non  est  factum 
of  the  partner,  who  did  not  authorize  its  execution,  is  sustidned,  while  a 
judgment  is  rendered  on  it  against  the  partner  who  did  execute  it,  the  judg- 
ment will  not  bar  an  action  by  the  bank  on  the  orifrinal  partnership  debt 
against  the  partner  not  executing  the  note.    He  is  still  liable  for  the  debt. 

Ira  Julian  for  appellant. 

Bullitt  &  Shields  and  John  W.  Rodman  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant,  Val/,  and  one  Commotto  were  partners  under 
the  firm  name  of  Commotto  &  Valz  in  a  single  venture,  the  erec- 
tion of  the  masonry  for  a  bridge  at  a  point  in  Alabama,  ntar  the 
city  of  Birmingham. 

To  perform  the  work  under  the  contract  required  the  expendi- 
ture in  materials  and  labor  of  several  thousand  dollars.  As 
managing  partner,  ('ominotto  opened  an  account  in  the  firm  name 
with  the  appellee.  The  work  began  in  the  fall  of  1886.  Com- 
motto &  Valz  were  paid  monthly,  but  in  order  to  meet  the 
weekly  pay  rolls  and  to  carry  on  the  enterprise  it  was  necessary 
to  overdraw  their  account  at  the  bank.  Their  account  was  over- 
drawn in  Januaiy,  1SH7,  $fiS9.89.  On  the  1st  day  of  March,  1887, 
there  wa-i  paid  on  the  overdraft  the  sum  of  $69.39,  leaving  a  bal- 
ance due  of  $619.50,  for  which  Commotto,  after  the  completion  of 
the  work,  executed  to  the  appellee  the  firm's  note.  Suit  was 
brought  on  the  note  against  Commotto  and  appellant.  Appellant 
pleaded  non  est  factum,  and  the  judgment  of  the  court  sustained 
the  plea.  Judgment  was  taken  against  Commotto  on  the  note. 
This  action  is  brought  against  appellant  on  accout  of  the  over- 
draft. A  number  of  pleas  were  interposed:  First,  that  the  part- 
ner, Commotto,  had  no  authority  to  make  the  overdraft;  secontji 
former  adjudication ;  third,  estoppel;  fourth,  limitation. 

We  will  consider  these  pleas  in  the  order  stated.  The  proof  con- 
duced to  show  that  Commotto  had  authority  to  do  whatever  was 
necessary  to  carry  on  the  work,  and  that  to  carry  it  on  it  was 
necessary  to  overdraw  the  firm's  bank  account,  and  that  the  ap- 
pellant had  access  to  and  did  examine  the  bank  account  of  the 
firm  with    appellee,  and    made   no  objection    to   nor   raised  any 
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question  as  to  the  correctness  thereof  or  as  to  the  ri^ht  of  his 
partner  to  overdraw.  The  proof  shows  that  the  money  obtained 
was  used  for  the  benefit  of  the  firm. 

The  law  and  facts  having  been  submitted  to  the  court,  and  the 
court  having  found  that  the  partner,  Commotto,  had  authority  to 
make  the  overdraft,  we  could  not  disturb  liis  juds:ment  on  that 
account. 

It  is  insisted  that  the  prosecution  of  the  action  on  the  note  to 
a  conclusion  under  appella.nt's  plea  of  non  est  factum  w^aived  its 
riprht  of  action  on  the  account  for  the  overdraft,  and,  tiierefore, 
there  has  been  a  former  adjudication  which  is  relied  upon  as  an 
estoppel  against  ftppellee's  right  to  recover  on  tlie  account. 

In  arguing  this  question  counsel  insists  that  the  doctrine  of 
election  of  remedies  is  applicable.  We  do  not  agree  with  counsel 
on  this  question,  or  that  the  authorites  which  he  cites  on  this 
point  are  applicable  to  the  question  in  this  case.  We  do  not  feel 
it  necessary  to  notice  in  this  opinion  all  the  authorities  thus 
cited.  Morris  v.  Rexford,  18  N.  Y.,  556,  is  cited.  In  that  case 
there  wao*  a  bargain  and  sale  of  goods  for  cash;  the  vendee  took 
possession  but  failed  to  pay.  The  vendor  obtained  a  redelivery 
of  his  goods  by  a  writ  of  replevin.  This  was  held  to  be  a  dis- 
affirmance of  the  sale  and  a  bar  to  a  subsequent  action  for  the 
purchase  money.  Certainly  the  court  did  right  in  holding  that 
an  action  by  which  a  redelivery  of  the  goods  was  obtained  was 
a  bar  to  an  action  for  tlie  purcl)a8P  money.  When  the  vendor 
disaffirmed  the  contract  and  obtained  a  judjimont  of  the  court 
sustaining  his  action,  he  could  not  be  permitted  to  re-afflrm  it 
and  recover  the  purchase  money.  To  have  held  otherwise  the 
vendor  would  have  engaged  in  a  very  beneficial  contract,  the 
result  of  which  would  have  been  to  give  hm  the  goods  and  also 
the  purchase  money. 

In  that  case  the  vendor  had  two  causes  of  action— the  one  to 
affirm  the  sale  and  sue  for  the  purchase  money,  or  to  disaffirm 
it  and  sue  for  the  goods.  Of  course  where  he  made  the  election 
and  recovered  on  the  one  cause  of  action,  the  judgment  thus  ob- 
tained was  a  l)ar  to  the  other  cause  of  action.  In  the  case  at  ])ar 
the  appellee  had  but  one  cause  of  action,  which  was  upon  the 
account  for  the  overdraft,  and  that  cause  was  not  merged  by  the 
execution  of  the  note,  as  the  partner  could  not  bind  appellant 
by  a  note  which  was  executed  without  appellant's  consent  after 
the  completion  of  the    work  undertaken  by  the  firm. 

The  case  of  the  First  National  Bank  of  Covington  v.  Gaines, 
87  Ky.,  598,  does  not  sustain  appellant's  contention.  That  was 
an  action  to  recover  on  a  note  which  purported  to  have  been  exe- 
cuted by  all  the  parties,  based  on  the  original  notes,  of  which  the 
notes  in  suit  were  intended  to  be  in  renewal,  where  some  of  tlie 
sureties  on  the  original  notes  pleaded  non  est  factum  to  the  re- 
newal notes.  The  court  held  in  that  case  that,  as  the  plaintiff 
had  gone  to  trial  to  recover  on  the  notes  purporting  to  be  renewal 
notes,  they  could  not  recover  on  the  original  notes  because  the 
action  was  not  based  on  them  and  there  was  no  prayer  to  recover 
thereon. 

This  court  has  held  in  a  number  of  cases  that  where  one  part- 
ner, after  the  dissolution  of  the  partnership,  executed  a  note  in 
the  firm  name  for  a  partnership  debt,  and  the  other  partner  in- 
terposing a  plea  of  non  est  factum,  in  an  action  to  recover  on  the 
note,  the  plea  being  sustained  that,  although  a  judgment  haxing 
been  taken  against  the  partner  executing  the  note,  the  partner 
who  pleaded  non  est  factum  is  still  liable  on  the  partnership 
debt  for  which  the  note  was  executed,  and  a  recovery  can  be  had 
against   such   partner   thereon.     The  execution    of  the   note  by 

vol.  16—40 
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C'Ommotto,  and  the  recovery  a|2;ainst  him  thereon,  does  not  bar 
appellee's  right  to  recover  on  the  account  for  overdraft.  (Bro- 
zee  V.  Povntz,  3  B.  M.,  178;  Clarl?  v.  Orear,  2  B.  M.,  420  Doni- 
phan, &o.  V.  Ojll,  1  B.  M.,  190;  Daniel  v.  Toney,  2  Met.,  523.) 

The  appellant  attempts  to  plead  the  statute  of  limitation  of  the 
State  of  Alabama,  which  is  not  sufflciently  done.  It  is  alleged 
that  the  overdraft,  if  made,  was  in  Alabama,  and  more  than 
three  years  have  elapsed  since  plaintiff's  alleged  cause  of  action 
accrued,  and  he  pleads  and  relies  upon  the  statute  of  limitation 
of  that  State  in  such  cases  made  and  provided.  There  is  no  alle- 
gation as  to  thp  terms  and  provisions  of  the  statute  of  Alabama; 
there  are  no  allegations  which  authorize  the  court  to  conclude 
that  the  plaintiffs  right  of  action  was  barred  hecause  the  action 
was  not  instituted  within  three  years  after  the  cause  of  action 
accrued. 

In  the  absence  of  a  plea  which  shows  the  action  is  barred  by 
the  laws  of  Alabama,  we  hold  that  it  is  governed  by  the  laws 
of  this  State.  As  there  is  no  plea  that  the  statute  of  this  State 
would  bar  the  right  to  recovery,  it  could  not  be  made  available. 
Besides,  the  record  shows  the  action  was  brought  within  five 
years  after  the  cause  of  action  accrued. 

Judgment  a  tfl  r m  ed . 


CINCINNATI  COOPERAGE  CO.  v.   BATE. 

(Filed  May  8,  1894.)     . 

1.  Corporntion— Par fcnerfihip— Where  the  directors  of  a  (^m*poratloD,  havioi? 
acqnirt'd  the  entire  8tock.  chnnfce  the  nnine  of  the  O'lrporatiun  and  theivafter 
coDduot  the  hiisinefis  under  the  now  name  without  takinfi  the  Sbeps  provided 
by  law  In  such  cases,  the  company  is  no  longer  a  corporation,  but  a  partner- 
ship. 

2.  Same— Chanjie  of  name— The  name  of  a  corporation  is  the  very  beini?  of 
its  constitution,  the  knot  of  its  combination,  without  which  it  can  not  per- 
form its  corporate  functions.  To  cbanjre  the  corporate  name  is  to  abandon 
the  corporation;  the  identity  of  the  creature  authorized  hy  statnttf  to  do 
business  is  destroyed  l\v  an  atiandonment  of  its  name  and  an  attempted  sub- 
stitution of  a  new  name  without  the  nuthnrity  of  l«w. 

3.  Partits  assiimioK  to  act  in  a  Corporate  c<»pacity,  without  a  le^al  organ- 
ization as  a  corporate  liody,  are  liabK'  as  partners  to  those  with  whom  they 
contract. 

The  corporate  existence  begins  only  after  the  terms  of  the  law  are  substan- 
tially complied  with. 

Fairleigh  &  Straus  for  appellant. 

.las.  S.  Pirtle  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  l)y  Jud<;e  Ha?.elrigg. 

The  conclusiony  of  fact  certified  hy  the  court  helow  in  this 
case  are  that  "the  New  A]l)any  Brewing  Co."  was  a  corporation 
<luiy  created  and  or«2:a!nzed  under  ihe  Jaws  of  the  State  of  In- 
<liana  for  the  purpose  of  manufacturing  and  vending  heer.  It 
was  incorporated  under  the  corporate  name  of  tiie  **New  Albany 
Jirt  \vin^'  Co." 

Afterwards  the  defendants.  E.  R.  Bate,  J.  Gehhart  and  an- 
other, acquired  the  entire  stock  of  the  New  Albany  Brewing  Co., 
and  became  its  directors.  Bate,  Gebhurt  and  another,  as 
directors  and  stockl)olders,  witljout  taking  any  steps  required 
by    the  law    of    Indiana    in   sucli    cases    provided,    changed    the 
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name  of  **New  Albany  Brewing  Co.''  to  the  **Gebhart  & 
Bate  Brewing  Co./'  and  thereafter  tlie  business  of  the 
New  Albany  Brewing  Co.  was  conducted  under  the  name  of 
the  Gebhart  &  Bate  Brewing  Co.,  and  the  business  under  the  lat- 
ter name  was  conducted  at  the  same  place,  and  in  its  conduct 
i^as  used  the  same  property,  appliances  and  machinery.  The 
draft  sued  on  was   drawn  and  accepted  after  the  change  of  name 

of  said  corporation  as  aforesaid,  and  whilst  the  defendant,  E.  R. 
Bate,  was  a  holder  and  owner  of  stock  and  a  director  of  the  cor- 
poration. 

The  court  found,  as  a  matter  of  law,  that  Bate  was  not  liable 
Individually  on  the  draft,  nor  liable  thereon  as  a  partner.  The 
contention  of  the  appellant  is  that  Bate  and  the  other  owners  of 
the  old  concern,  having  abandoned  the  corporate  name  and 
adopted  a  new  name  which  gave  special  prominence  to  the  names 
of  the  individuals  composing  tno  concern,  are  individually  liable 
as  partners  in  a  new  venture,  for  the  reason  that  no  legal  steps 
were  taken  to  change  the  corporate  name  as  might  have  been 
done  under  the  easy  moile  provided  by  the  Indiana  statute. 

It  is  evident  at  the  outset  that  if  there  are  any  adjudications 
in  point  by  t-iie  Indiana  court,  they  must  be  given  a  controlling 
influence,  and  we  are  referred  to  the  case  of  ('oleman  v.  Cole- 
man, 78  Tnd.,  344.  The  court  says:  *' Waiving  all  consideration  of 
the  doctrine  of  estoppel  contended  for,  and  conceding  that  tliere 
was  no  corporate  body  for  which  the  appellees  were  authorized 
to  act,  •  •  still,  if  the  company  was  not  a  corporate  body,  then 
it  was  a  partnership,  composed  not  merely  of  the  directors,  but 
of  all  of  the  subscribers  to  the  articles  of  incorporation." 

That  the  Gebhart  &  Bate  Brewing  Co.  was  a  corporate  body 
can  not  be  maintained  in  the  face  of  the  record  to  the  contrary. 
The  parties  assuming  to  do  business  as  such  company  did  not 
take  a  single  step  required  by  the  statute  for  the  purpose  of 
creating  a  corporation  or  of  changing  the  name  of  the  old  corpo- 
ration. 

The  name  of  a  corporation  is  "the  very  being  of  its  constitu- 
tion, the  knot  of  its  combination,  without  which  it  could  not 
perform  Its  corporate  functions."  (Smith's  Mercantile  Law,  3d 
-edition,  141.) 

"Where  a  corpor?iti(»n  is  created  a  name  must  be  given  to  it, 
and  by  that  name  alone  must  it  sue  and  be  sued,  and  do  all  legal 
acts."     (1  Blackstone  Com.,  474.) 

"The  law  knows  a  corporation  only  by  its  corporate  name." 
(Walker's  Amercan  Law,  9th  editi<Mi    232.) 

**A  corporation  has  no  right  or  power  of  itself  to  change  or 
alter  the  name  orij^inally  selected  by  it  without  recourse  to  such 
formal  proceedings  as  are  prescribed  bylaw."  (Beach  on  Pri- 
vate   Corporations,  section  275. ) 

The  effect  of  such  change  of  name  is  an  abandonment  not  only 
of  the  corporate  name,  but  the  corporation  itself.  The  identity  of 
the  creature  authorized  by  the  statute  to  do  business  is  destroyed; 
it  is  in  no  sense  like  the  case  where  an  individual  changes 
his  name;  the  ^ery  })eing  of  its  constitution  is  destroyed  .by  an 
abandonment  of  its  name  and  an  attempted  substitution  of  anew 
Dame  without  authority  of  law. 

In  the  case  of  Fuller  v.  Rowe,  57  ?^.  Y.,  20,  it  was  said  "that 
parties  assuming  to  act  in  a  corporate  capacity,  without  a  legal 
organization  as  a  corporate  body,  are  liable  as  partners  to  those 
with  whom  they  contract." 

In  Robinson  v.  Harris,  5  Ky.  Law  Rop.,  n2S,  it  was  held  that  the 
corporate   existence  of   associations    provided    for   in    chapter  50 
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General  Statutes,  depends  upon  and  begins  only  after  the  terms- 
of  the  law  are  substantially  complied  with;  and  until  the  notice^ 
required  by  section  5  has  been  published  the  asROoiation  haa 
no  right  to  begin  business  as  a  corporation ;  and  because  suob 
notice  had  not  been  published,  the  members  were  held  liable  as 
individuals. 

We  concur  in  the  conclusion  reached  by  the  Superior  Court  in 
this  case,  that  "the  Gebhart  &  Bate  Brewing  Co.  had  no  right 
to  do  busincRS  as  a  corporation  until  the  members  had  complied 
with  the  law.  Until  they  did  so  no  corporation  existed.  The 
stockholders  were  merely  doing  business  as  partners,  and  as  such 
are    individually  liable  for   the  debts."     (14  Ky.  Law  Bep.,  469. )* 

Judgment   reversed   and  cause   remanded  for  proceedings  eon 
formable  to  tills  opinion. 


BIBDEYE  COAL  CO.  v.  JONES,  &e. 

(Filed  February  5,  1895— Not  to  be  reported.) 

1.  PleadiDgH— Vendor  and  vendee— J.  sold  a  part  of  his  land  to  H.,  who 
sold  to  B.  J.  RuV)sequent]y  sold  remainder  of  his  tract  to  B.,  and  hnvlDg 
executed  no  deed  to  H.,  by  agreement  of  all  parties  executed  a  deed  to  B.  for 
both  parts  of  the  tract  Pold.  reserving  a  vendor's  lien  to  himself  and  to  H. 
•T.  and  H.  recovered  judfzment  against  B.  for  the  sums  due  them  for  the 
land.  T.,  who  claimed  pait  of  the  land  by  a  prior  purchase  from  J.,  brought 
suit  against  J.  and  B.  and  H..  asking  that  the  deed  to  H.  be  cancelled,  and 
that  a  deed  bu  made  to  hfm.  B.  by  answer  and  cross  peiition  paid  into  court 
the  money  he  owed  J.,  and  asked  that  J.  and  T.  be  required  to  litigate  between 
themselves  as  to  the  right  to  said  sum.  The  parties  agreed  that  if  T.  recov- 
ered the  land  from  J.  he  was  to  accept  from  the  fund  paid  into  court  so 
much  per  acre  for  the  part  recovered.  Held  ~  lb  was  error  to  strike  from  the 
record  the  answer  and  counterclaim  of  B. ,  as  he  had  a  very  mat'erial  interest 
in  the  sub j^^ct- matter  of  the  litlsfation  between  J.  and  T. 

2.  Same— The  cour:  having  a:lju(  gr-d  that  T.  was  entitled  to  be  paid  a  cer- 
tain sum  out  of  the  purchase  money  deposited  In  court  by  B. ,  and  that  J., 
the  vendor  of  B.,  was  to  have  the  lemainder  of  said  deposit,  ought  to  have 
awarded  the  possession  of  the  laud  to  B.,  and  it  was  error  not  to  do  so,  it 
appearing  that  T.  is  in  possession. 

3.  Plea  of  statute  of  another  Htate—A  plea  of  statute  of  limitatioDB  of 
another  State  must  set  out  the  terms  and  provisions  of  the  statute  of  that 
State. 

In  a  suit  on  an  overdraft  in  a  bank  in  Alabama  it  is  not  sufficient  to  allege 
that  said  overdraft  was  made  in  Alabama,  and  that  more  than  three  years 
have  elapsed  since  plnintilf 's  alleged  cause  of  action  aocrueit,  and  that  de* 
fendant  pleads  and  relies  upon  the  statute  of  limitation  of  that  State  made 
and  provided. 

Hill  &  Den  ham  for  appellant. 

K.  D.  Perkins  for  appellees. 

Appeal  from  Whitley  (Mrcuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Appellee  Jones  owned  a  large  boundary  of  land  in  Whitley 
county.  He  sold  some  of  it  to  Hill,  who  sold  to  the  appellant. 
He  also  sold  some  of  it  to  the  appellant.  He  had  not  made  a 
deed  to  Hill  for  the  boundary  he  had  purchased,  and  in  making^ 
the  deed  to  appellant,  by  agreement  of  all  concerned,  he  in- 
cluded in  it  that  part  which  had  been  purchased  by  Hill,  as  do 
deed  had  been  previously  made   to  him.     In   this  deed  a  lien  for 
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x)ver  $^O)0  was  reserved  for  Hill,  beinp:  the  balance  due  him,  and 
also  a  lien  was  reserved  for  balance  due  himself,  amounting  to 
$910.  The  sum  due  Hill  not  being  paid  at  maturity,  action  was 
instituted  in  the  Whitley  Common  rleas  Court  to  recover  it,  to 
which  appellee  Jones  was  made  a  defendant.  He  answered,  and 
by  oross  petition  asserted  his  claim  against  appellant  for  the  sum 
due  him.  A  Judgment  was  recovered  against  appellant  for  these 
-olalms,  and  an  order  to  sell  the  land  to  pay  them  was  entered. 
'The  appellee  Jones,  had  become  a  nonresident  of  the  State.  In 
the  meantime  the  appellee,  John  S.  Tye,  had  sued  appellee  Jones 
to  obtain  a  deed  from  him  for  sixty  acres  embraced  in  the  bound- 
-ary  which  Jones  had  sold  and  conveyed  appellant,  claiming  that 
at  a  time  previous  to  the  date  of  the  sale  to  appellant,  Jones  had 
'80ld  this  sixty  acres  to  him  and  placed  him  in  possession  of  it. 
He  claimed  that  he  had  paid  the  sum  of  $34  for  it,  at  that  time 
being  its  full  value.  The  sale  was  denied,  but  on  the  trial  of  the 
-case  the  court  adjudged  that  he  was  entitled  to  have  the  land 
-conveyed  to  him.  From  th.'it  judgment  an  appeal  was  taken,  and 
this  court  reversed  the  judgment  because  the  transaction  was 
within  the  statute  against  frauds  and  perjuries.  (Jones  v.  Tve, 
14  Ky.  Law  Rep.,  448.) 

On  a  return  of   the  case  Tye  filed  an  amended  petition,  alleging 

other  facts  which  it   was  claimed    would  release  the  transaction 

from    the   operation  of    the    statute  of   frauds   and    perjuries,  to 

which  action  he  made  appellant  a  defendant,  and  asked  that  the 

■deed  which  Jones  made  appellant  should  be  canceled. 

Appellant  filed  his  answer,  making  it  a  counterclaim  against 
Tye,  and  a  cross  petition  against  Jones,  with  a  prayer  that  it  be 
permitted  to  pay  the  amount  it  owed  Jones  into  court  in  dis- 
charge of  the  judgment  which  he  had  recovered  against  it,  and 
that  Tye  and  Jones  be  required  to  litigate  the  matter,  and  if 
-Jpnes  succeeded,  the  money  to  go  to  him;  if  not,  then  for  an 
equitable  disposition  to  he  made  of  it.  He  asked  that  the  cause 
which  was  then  pending  in  the  court  of  Jones  against  it  be  con- 
solidated with  this  case. 

To  the  petition  of  Tye,  as  amended,  a  demurrer  was  sustained. 

Thereupon  he  dismissed  his  petition  against  Jones  without 
prejudice,  leaving  pending  the  counterclaim  and  cross  petition 
of  the  appellant.  Appellant  filed  an  amended  answer,  counter- 
claim and  cross  petition,  alleging  the  facts  substantially  as  stated, 
together  wiih  the  fact  that  Jones  is  a  nonresident,  and  that  he 
has  no  property  in  this  State,  and  prays  to  recover  the  land,  etc. 
To  this  Tye  filed  a  reply,  stating  the  facts  he  alleged  in  this  pe- 
tition and  amended  petition,  with  a  prayer  that  the  deed  to  ap- 
pellant be  canceled  and  that  the  land  be  conveyed  to  him.  The 
appellee,  Jones,  moved  to  strike  from  the  files  the  answer,  coun- 
.terclaim  and  cross  petition  of  appellant,  which  motion  the  court 
sustained,  giving  as  a  reason  that  it  had  no  interest  in  the  con- 
troversy between  Jones  and  Tye,  and  dismissing  its  counter- 
•claim  and  cross  petition.  On  the  day  appellant  filed  its  answer 
the  parties  had  entered  an  agreed  judgment  by  which  appellant 
did  pay  to  the  master  commissioner  of  the  court  the  aebt,  in- 
terests and  costs  due  on  the  judgment  which  Jones  had  obtained 
against  it  ami  cancelling  that  judgment,  Tye  agreeing  that  if  he 
received  the  land  he  was  to  let  the  appellant  have  it  for  $16  per 
acre,  and  $900  was  left  in  the  hands  of  the  commissioner  to  pay 
Tye  or  Jones,  as  the  court  might  determine.  Both  Tye  and  Jones 
had  made  the  appellant  parties  to  their  respective  actions  which 
had  been  consolidated.  It  certainly  was  proper  for  appellant  to 
file  the  pleadings,  which  it  did,  seeking  such  relief  as  the  facts 
in  the  case  entitle  it. 

The  appellees    having   brought   appellant    into  court,  and    the 
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Oeueml  StfttuteB, ''  ,,  „f  the  Bubject-matter    involi-^d  in 

of    the  iftw  are  bi'  „„ie(|  all  pBrties  before  the  court  wh» 

required    by  nee  ,.  J,of  the  action.     Appellant  hftd  a  inost 

no  right  to    he  ;,,"  tiifttter.     It  wast  not  liable  for  the  pur- 

notioe  had  nr  ;,  (dp  i^nd  belonged  to  Tj-e,  and  if    it  be- 

IndlvlduftlB  ;, "fie  was  not  entitled  to    it  under    his  war- 

We  cone-  .  '■';,(  obligation  o(  the  ftgreed  jiidpinent,  unless 

thin   08B'  ■  ,,■  "^,j  jn  poRseRslon  of  the  land.      We  are  unable 

to  do  b'  '    ,  ,.'/'';,. sired  tlie  pleadings  stricken  from  the  files  of 

with  ,     ,    ■>,  ";  )„.  wanted    the  (900,  and    at    the    eame    time 

stoc'  '    ■''"  „ssp-!«lon  of  the  land. 

»re  u  striking  appellant's  pleadings  from    the  rec- 


t  from  wlii(?h   the  anpeal  is  taken  t 
land  as  being  invalid,  and  properly  ro,  as  t 
ich  he  alleged  on  a  return  of  the  case  did  r 


RiatuteH  of  fraudn  and  perju. 
adjudged  that  Tye  shoidd  he  paid,  out  „i  tli^ 
J-jK  '■  -..iirt  wiin;h  was  adjudged  Jones,  the  sura  which  he  paid 
/»'"', ',"i*r,d,  h..ing».^4. 

ft''' '  "xJiiirt  properly  adjudged  the  fund  in  court  to  Jont-s,  and  he 

■T'fllisve  «nuh  interest  as   has  »ecninnlated   from    the  loan  of 

'"noiiev  under  the  order  of  conr:.     The  court  failed  to  ndjudir*; 

rl"''",.,Besloii  of   the  liind  to  the   appellant.  Tye  being    in  piiB.i,:s- 

'iH  fl"  appears  from   thi'  record.     When   the  court  adjudged  ihf 

,ii  10  Jones,  less  llie  Hmount  wlileh  was  ordered   to  he    paid  to 

il-eln  repayment  of  that  whi.-h  he  had  pidd  Jones  for  the  land. 

.ije  court  sluiiild  have  adjudged  that  appellant  was  entitled  to  the 

Innd.  and  ntaile  tlie  necessary  order    to  liave  placed  it    in    posseb- 

nlon  thereof. 

The  Ciinse  is  reversed,  witli  directions  for  tlie  court  to  overrule 
the  n.otlon  of  Jones  tj  strike  from  the  Hies  the  pleadings  of  ap- 
pellant and  to  enter  a  Judgment  in  accordance  with  this  opinion. 


sfnni'TH  V.  i,or!.s\'ir,LK  &  nashvillk  r.  r.  co. 

(Filt-d  February  fi.   IM^.— Not  to  he  reported.) 

The  vertlic^t  of  tlie  jury,  nnd^r  prnjier  tnstruftlons  of  the  court,  thnl 
uvpellttot's  Injuries,  which  wvjv  «?vere.  wrv  Dot  oaufed  by  Ihe  iipplljiri 
i.t  uaitlessneas  ut  ttiu  ajipellife,  will  not  be  eet  aside  upon  th«  evidem-v  of  t 

Thomas  H.  Hims  au<l  James  A.  Violft'  for  appellant. 

John  W.  lio.lmau  for  appelh-L-. 

Appeal  from  Franklin  Court  of  fommon  Pleas. 

Opinion  of  the  court  hy  Judge  (SulTy. 

This  suit  was  instituted  in  tlir  Common  Pleas  Court  of    Frar 
lin  county  by  S.  Snddufh   airninsi   the   Louisville  ft  Nastiville 
R.  Co.,  seeking    to  recover  fJ.1 
gence  of  the  defendant  in  the 

It  is  elaimed  by  plaintitf  that  the  cars  on  said  road  were  fo 
.  negligently  run  on  said  road  that  Ids  horse  became  frightened, 
and  in  orcfer  to  save  himself  from  liarm  and  injury  he  got  out  of 
bis  buggy  (o  hold  his  horse,  and  as  he  was  getting  out  his  horse 
turned  and  caught  him  between  the  wheels  and  aeverelv  and 
permanently  injured    him.      A  trial    resulted    in    a    verdict    dud 
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.lent  for  the  defendant.  Afterwards  plaintiff  filed  j?roiinds 
.  moved  for  a  new  trial,  which  motion  was  overruled   by  the 

lurt,  and  plaintitT  has  appealed  to  this  court,  and  insists  that 
the  court  erred  in  refusing  instructions  offered  by  plaintiff,  and 
in  giving  instructions  offered  by  defendant,  and  in  giving  in- 
structions on  its  own  motion,  and  because  the  court  erred  in  re- 
fusing to  admit  evidence  that  was  competent,  offo  ed  by  plaintiff, 
and  because  the  verdict  was  not  sustained  by  sufficient  evidence 
and  was  contrary  to  law. 

It  appears  that  the  plaintiff  was  severely  injured,  but  the  ques- 
tion as  to  whether  it  was  the  fault  of  defendant  was  under  the 
proof  and  proper  instructions  by  the  court  submitted  to  the  jury, 
and  the  jury  found  for  the  defendant,  and  we  do  not  feel  author- 
ized to  set  aside  that  verdict. 

The  judgment  is,  therefore,  affirmed. 


TABLER  V.  FARMERS  &  TRADERS  RANK  OF  SHELBY- 

VILLE,  &c. 

(Filed  February  0,  1895— Not  to  bj  reported.) 

Contract  bptwt»en  hnsbnnd  and  wife  as  to  wife's  separate  estate — Wife's 
equity  as  to  husband's  creditors— A  wife,  by  agreement  with  her  husband^ 
Invested  the  proceeds  of  bonds  held  by  her  as  her  separate  estate  under  the 
will  of  her  father  in  atook  owned  by  her  husband  in  a  corporation,  the  hus- 
band being  paid  a  fair  consideration  therefor.  At  the  time  of  the  sale  of 
the  stock  the  husband  was  indebted  to  appellee.  The  stocic  was  not  imme- 
diately tranferred  to  the  wife  by  the  husband,  but  this  was  the  intention  of 
the  parties  at  the  time  of  the  sale.  Eight  months  before  the  appellee  sued 
the  husband  for  the  debt  due  It  the  husband  indorsed  the  stocl?  over  to  the 
wife  as  her  separate  estate  and  placed  it  in  the  hands  of  a  trustee  to  be  held 
for  her  benefit.  In  this  proceeding  the  chancellor  allowed  the  wife  only  a 
lien  on  the  stock  to  secure  the  amount  paid  by  her  to  the  husband  for  it. 
Held— The  transaction  between  the  husband  and  wife  was  made  in  good 
faith  with  no  design  to  defraud  any  one,  and  the  wife  having  paid  an  ade- 
quate consideration  for  the  stock,  and  the  appellee  not  having  credited  the 
husband  upon  the  faith  of  his  ownership  of  tne  stock,  the  wife  was  entitled 
to  it  absolutely  as  her  separate  estate.  It  was  error  to  allow  her  only  a  lien 
upon  it. 

Gaitiier  &  Vanarsdall  and  Helm  «fe  Bruce  for  appellant.] 

L.  A.  Weakley  for  appellees. 

Appeal  from  Shelby  Circuit  C'ourt. 

^Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellant,  Susie  Tabler,  formerly  Susie  Bi^rgs,  was  the 
owner  in  her  own  lijrht  and  as  her  separate  f\stHte  of  certain 
bonds  secured  bv  moit<j:aj?e  on  real  estate,  amounting  in  the  ai;- 
gre^jate  to  near  $6,500. 

These  bonds  were  piven  her  by  the  will  of  her  father,  Andrew 
Bi^pr^.  ftnd  by  that    instrument  tlie  separate  estate  was    created. 

In  the  year  1890  she  marric^d  M.  Tabler,  and  in  a  short  time 
after  the  marriage,  her  liusband  being  in  need  of  money,  by  an 
Hf^ieement  with  him,  she  invested  this  money,  or  the  proceed* 
of  the  bonds  devised  to  her,  in  certain  shares  of  stock  he  owned 
in  a  corporation  known  as  the  Brooklyn  Hills  Improvement  Co. 
Her  husband  owned  150  sliares  of  this  stock,  tiiat  had  cost  him 
fifteen  or  twenty  cents  on   the  dollar,  and   sold  them  to  his  wife* 
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chancellor  having  jurisdiction  of  the  subject-matter  involved  in 
the  actions,  should  have  retained  all  parties  before  the  court  who 
had  an  interest  in  the  result  of  the  action.  Appellant  had  a  most 
important  interest  in  the  matter.  It  was  not  liable  for  the  pur- 
chase money  to  Jones  if  the  land  belonged  to  Tj^e,  and  if  it  be- 
longed to  Jones,  then  he  was  not  entitled  to  it  under  his  war- 
ranty and  the  ii[nplied  obligation  of  the  agreed  judgment,  unless 
appellant  was  placed  in  possession  of  the  land.  We  are  unable 
to  see  why  Jones  desired  the  pleadings  stricken  from  the  files  of 
the  record  unless  he  wanted  the  $900,  and  at  the  same  time 
leave  Tye  in  the  possession  of  the  land. 

The  court  erred  in  striking  appellant's  pleadings  from  the  rec- 
ord. The  judgment  from  which  the  appeal  is  taken  treated  the- 
claim  of  Tye  to  the  land  as  being  invalid,  and  properly  so,  as  the 
additional  facts  which  he  alleged  on  a  return  of  the  case  did  not 
take  the  transaction  without  the  statutes  of  frauds  and  perjuries. 
The  court  properly  adjudged  that  Tye  should  be  paid,  out  of  the 
fund  in  court  which  was  adjudged  Jones,  the  sum  which  he  paid 
for  the  land,  being  $34. 

The  court  properly  adjudged  the  fund  in  court  to  Jones,  and  be 
should  have  such  interest  as  has  accumulated  from  the  loan  of 
the  money  under  the  order  of  courf.  The  court  failed  to  adjudge 
the  possesion  of  the  land  to  the  appellant,  Tye  being  in  posses- 
sion, as  appears  from  the  record.  When  the  court  adjudged  the 
fund  to  Jones,  less  the  amount  which  was  ordered  to  be  paid  to 
Tye  in  repayment  of  that  whi^^h  he  had  paid  Jones  for  the  land, 
the  court  should  have  adjudged  that  appellant  was  entitled  to  the 
land,  and  made  the  necessary  order  to  have  placed  it  in  posses- 
sion thereof. 

The  cause  is  reversed,  with  directions  for  the  court  to  overrule 
the  motion  of  Jones  to  strike  from  the  flies  the  x)Ieadings  of  ap- 
pellant and  to  enter  a  judgment  in  accordance  with  this  opinion. 


ST'DDl'TH  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  February  (5,  1895— -Not  to  be  reported.) 

The  verdict  of  the  jury,  under  proper  instructions  of  the  court,  thnt  the 
appellant's  injuries,  which  were  severe,  were  not  caused  by  the  neglipenc»» 
or  carelessness  of  the  appellee,  will  not  be  set  aside  upon  the  evident-e  of  this 
case. 

Thomas  H.  Hines  and  James  A.  Violett  for  appellant. 

John  W.  Rodman  for  appellee. 

Appeal  from  Franklin  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Guffy. 

This  suit  was  instituted  in  thu  Common  Pleas  Court  of  Frank- 
lin county  by  S.  Sudduth  aurainst  the  Louisville  <fc  Nashville  R* 
R.  Co.,  seeking  to  recover  $25, (KK)  damages  on  account  of  negli- 
gence of  the  defendant  in  tlie  running  or  operation  of  cars  on  its 
road. 

It  is  claimed  by  plaintilf  that  t!)e  cars  on  said  road  were  so 
negligently  run  on  said  road  that  his  horse  became  frightened, 
and  in  order  to  save  himself  from  liarm  and  injury  he  got  out  of 
his  buggy  to  hold  his  horse,  and  as  he  was  getting  out  his  horse 
turned  and  caught  him  between  the  wheels  and  severely  and 
permanently  injured    him.      A  trial    resulted    in    a   verdict   and 
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Judgment  for  the  defendant.  Afterwards  plaintiff  filed  grounds 
and  moved  for  a  new  trial,  which  motion  was  overruled  by  the 
court,  and  plaintiff  has  appealed  to  this  court,  and  insists  that 
the  court  erred  in  refusing  instructions  otfered  by  plaintiff,  and 
in  giving  instructions  offered  by  defendant,  and  in  giving  in- 
structions on  its  own  motion,  and  because  the  court  erred  in  re- 
fusing to  admit  evidence  that  was  competent,  offe  ed  by  plaintiff, 
and  because  the  verdict  was  not  sustained  by  sufficient  evidence 
and  was  contrary  to  law. 

It  appears  that  the  plaintiff  was  severely  injured,  but  the  ques- 
tion as  to  whether  it  was  the  fault  of  defendant  was  under  the 
proof  and  proper  instructions  by  the  court  submitted  to  the  jury, 
and  the  jury  found  for  the  defendant,  and  we  do  not  feel  author- 
ized to  set  aside  that  verdict. 

The  judgment  is,  therefore,  affirmed. 


TABLER    V.  FARMERS    &  TRADERS   BANK    OF  SHELBY- 

VHiLE,  &c. 

(Filed  February  (5,  ISl),') — Not  to  b.*  reported.) 

Contract  betwi^en  husband  and  wife  as  to  wife's  separate  estate — Wife's 
equity  as  to  husband's  creditors— A  wife,  by  agreement  with  her  husbands 
invested  the  proceeds  of  honds  held  hy  her  as  her  separate  estate  under  the 
will  of  her  father  in  stook  owned  hy  her  husband  in  a  corporation,  the  hus- 
band l)eiofz  paid  a  fair  consideration  therefor.  At  the  time  of  the  sale  of 
the  stock  the  husband  was  indebted  to  appellee.  Tlie  stoctc  was  not  imme- 
diately tr.inferred  to  the  wife  by  the  husband,  but  this  was  the  intention  of 
the  parties  at  the  time  of  the  sale.  Ki^ht  months  before  the  appellee  sued 
the  husband  for  the  debt  due  it  the  husband  indorsed  the  sKK^k  over  to  the 
wife  as  her  separate  estate  and  placed  it  in  the  hands  of  a  trustee  to  be  held 
for  her  benefit,  in  this  proceeding  the  chancellor  allowed  the  wife  only  a 
lien  on  the  stock  to  secure  the  amount  paid  by  her  to  the  husband  for  it. 
Held— The  transaction  between  the  husband  and  wife  was  made  in  good 
faith  with  no  desien  to  defraud  any  one,  and  the  wife  havioK  paid  an  ade- 
quate consideration  for  the  stock,  and  the  appellee  not  having  credited  the 
husband  upon  the  faith  of  his  ownership  of  tne  stork,  the  wife  was  entitled 
to  it  absolutely  as  her  separate  estate.  It  was  error  to  allow  her  only  a  lien 
upon  it. 

(iaitiier  &  Vanar«dall  and  Helm  <fc  Bruce  for  appellant.  ] 

L.  A.  Weakley  lor  appellees. 

Appeal  from  Shelby  (Mreult  (.'ourt. 

'Opinion  of  the  court  by  ('hief  Justice  l*ryor. 

The  appellant,  Susie  Tabler.  formerly  Susie  Biggs,  was  tl)(' 
owner  in  her  own  light  an<l  as  her  separate  estate  of  certain 
bonds  secured  bv  moitgage  on  real  estate,  anujunting  in  the  ag- 
gregate to  near  $«,60(). 

These  bonds  were  piven  her  by  the  will  of  her  father,  Andrew 
Biggs,  and  by  that    instrument  the   separate  estate  was    created. 

In  the  year  1H90  she  married  M.  Tablet,  and  in  a  short  tim»* 
after  the  marriage,  her  husband  being  in  need  of  money,  l)y  an 
agreement  with  him,  she  invested  this  money,  or  the  proceeds 
of  the  bonds  devised  to  her,  in  certain  shares  of  stock  he  owned 
in  a  corporation  known  as  tlie-  Brooklyn  Hills  Improvement  Co. 
Her  husband  owned  15()  shares  of  this  stock,  that  had  cost  him 
fifteen  or  twenty  cents  on   the  dollar,  and   sold  them  to  his  wife» 
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the  appellant,  for   her  bonds,  by   which   he  realized   exceeding 

ioTty  cents  on  the  dollar  for  his  Brooklyn  stock.    There  Is  no  doubt 

as  to  his  collecting  the  bonds  eiven  in  exchange  for  the  stock,  and 

that  such  an  arrangement  was  made  by  w^hich  this  stock  was  to 

be  transferred   to  the  wife,  not  as  an  indemnity  for  any  loan  by 

the  wife  to  him,  but- to  be  held  by  her  as  her  own  property  and 

for  her  separate  use.  The  certiflcatps  of  stock,  when  obtained 
by  the  husband,  were  not  transferred  to  the  wife,  but,  as  she 
swears,  it  was  his  purpose  to  do  so,  and  from  neglect;  alone  the 
transfer  was  not  made. 

In  December,  1H90,  the  stock  was  indorsed  by  the  husband  to  his 
wife,  and  delivered  by  him  to  the  Fidelity  Trust  Co.,  to  be  held 
for  her  separate  usp. 

About  the  date  of  the  sale  of  this  stock  to  his  wife  the  hus- 
band borrowed  of  the  appellant,  the  Farmers  &  Traders  Bank 
of  Sbelbyille.  $4,000,  and  executed  his  note  to  the  bank,  payable 
in  four  months,  with  H.  C.  Williams  and  J.  E.  Cogar  as  his'sure- 
ties,  and  to  make  the  note  more  secure  pledged  as  a  collateral 
1^4,000  of  stock  in  the  Mercer  Coal  and  Grain  ('o. 

At  that  date,  as  the  proof  conduces  to  show,  the  husband  was 
regarded  as  a  man  of  means,  and  from  the  evidence  in  the  record 
there  was  no  fact  known  to  his  wife  that  was  calculated  to  in- 
<luce  her  to  believe  he  was  on  the  verge  of  bankruptcy. 

This  note  to  the  bank  was  not  paid  when  it  matured,  and  in 
about  a  year  after  his  wife  had  agreed  to  take  this  stock,  and 
After  it  had  been  deposited  with  the  Fidelity  Trust  Co.,  to  be 
held  in  trust  for  the  wife,  the  bank  instituted  this  action  against 
the  husband  on  the  note,  taking  out  an  attachment,  based  on 
the  ground  of  no  property  in  this  State  belonging  to  the  husl)and 
subject  to  execution  to  satisfy  the  debt. 

On  the  5th  of  September.  1891,  Tabler  made  an  assisrnment  for 
creditors,  and  the  corporation,  known  as  Brooklyn  Hills  Improve- 
ment Co.  having  been  summoned  as  garnishee,  by  an  answer 
stated  the  books  of  the  corporation  showed  that  the  husband 
•«*svned  150  shares  of  the  stock,  and  Tabler  replying  that  he  had 
sold  this  stock  to  his  wife,  and  he  had  no  interest  in  it,  the  ap- 
pellant, the  v\'if(^  and  the  Fidelity  Trust  Co.  weie  made  defend- 
ants and  an  issue  formed  as  to  who  was  the  real  owner. 

The  appellee  claimed,  by  proper  pleading,  that  the  transac- 
tion between  the  husband  and  wife  was  not  in  good  faith,  or  if 
so,  the  transfer  of  the  stock  was  only  for  the  purpose  of  securing 
the  wife  in  the  amount  of  money  obtained  from  her,  and  when 
that  was  repaid  the  balance,  if  any,  from  the  sale  of  the  stock 
should  be  paid  to  the  bank.  The  court  below  held  that  Mrs. 
Tabler  was  not  the  owner  of  the  stock,  but  was  entitled  to  a  lien 
upon  it  for  the  money  obtained. 

We  have  examined  this  record  carefully,  and  if  it  was  compe- 
tent for  the  husband  and  wife  to  make  a  contract  by  which  lier 
money  invested  in  these  bonds  should  be  appropriated  by  the 
husb»nd  to  his  own  use,  and  his  stock  in  the  Brooklyn  Hills 
Improvement  ('o.  substituted  in  its  stead,  then  the  wife  was  in- 
vested with  the  absolute  right  to  the  stock  as  against  this  creditor. 
This  stock  was  transferred  to  Mrs.  Tabler  and  placed  in  the 
hands  of  the  trust  company,  to  be  held  by  her  some  eight  or 
nine  months  before  the  attachment  issued,  and,  as  th«  proof 
<^learly  shows,  was  a  bona  fide  transaction,  and  for  a  full  and 
fair  consideration. 

There  is  no  attempt,  in  fact,  on  the  part  of  the  bank  to  estab- 
lish fraud  on  the  part  of  the  husband  or  the  wife,  unless  the  effort 
of  the  bank   to  show  that   the  inadequacy  of  price   paid  for  the 
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«took  would  authorize  the  chancellor  either  to  infer  fraud  or  to 
adjudge  the  stock  was  only  delivered  to  the  trust  company  as  a 
security  for  this  money  obtained  from  the  appellant. 

Many  enterprising  business  men  were  engaged  in  the  Brooklyn 
meoulation.  They  had  purchased  a  quantity  of  land  adjacent  to 
the  city  of  Brooklyn,  and  had  divided  it  into  lots  after  the  forma- 
tion of  the  corporation.  Estimates  were  made  and  published  in 
anticipation  of  what  they  expected  to  realize  from  the  enterprise, 
showing  upon  their  face  a  surplus  of  $600,000,  when,  in  fact, 
nothing  had  been  realized,  and  the  estimated  surplus  was  only 
made  upon  the  basis  of  future  sales.  The  stock  had  no  market 
value,  and  while  some  of  the  stockholders,  looking  upon  this 
speculation  as  a  realization,  would  not,  as  they  say,  have  sold 
tneir  shares  of  stock,  by  all  the  stockholders,  save,  perhaps,  one, 
the  price  paid  was  regarded  as  a  fair  consideration.  It  is  in 
fact  doubtful  whether  it  could  have  been  sold  at  all,  the  entire  en- 
terprise being  merely  speculative  and  its  success  depending  upon 
the  contingency  of  selling  the  lots  at  fabulous  prices. 

From  the  testimony  befor«  us,  if  one  of  the  stockholders  had 
purchased  this  stock,  could  there  be  any  doubt  of  the  validity 
-of  the  sale  and  the  adequacy  of  the  consideration?  It  is  true 
that  transactions  between  husband  and  wife  affecting  the  rights 
-of  others,  whether  creditors  or  purchasers,  should  be  clearly 
scrutinized  by  the  chancellor,  and  submitting  the  claim  of  the 
wife  to  such  a  test,  there  seems  to  us  to  be  no  reason  in  law  or 
equity  for  depriving  the  wife  of  her  title  to  this  stock.  The  de- 
livery to  a  trustee  for  her  benefit  was  made  before  these  attach- 
ments issued,  and  if  not,  the  sale  to  the  wife  being  established 
if  the  stock  was  still  in  her  possession,  the  chancellor,  in  the 
absence  of  fraud,  would  protect  her.  There  is  no  bona  fide  pur- 
chaser seeking  to  enforce  this  title  as  against  the  wife,  but  a 
creditor  who  has  parted  with  nothing  intervening  for  th  epurpose 
of  affecting  the  equity  right  of  the  wife  to  this  stock  obtained  in 
good  faith  and  for  a  fair  value.  The  disabilty  of  coverture  did 
not  prevent  the  wife  from  making  such  a  disposition  of  her  sep- 
arate estate,  and,  besides,  the  appellee,  in  loaning  its  money  to 
the  husband,  had  n;quired  personal  security  and  a  pledge  of 
stock  in  another  corporation  to  secure  its  payment,  and  was 
doubtless  ignorant  of  the  fact  that  the  husband  of  the  appellant 
owned  any  stock  in  this  improvement  company.  The  loan  had 
not  been  made  on  this  stock,  and  no  credit  given  on  the  faith  of 
It,  and  while  all  the  property  of  the  debtor  is  liable  for  his  debts 
except  such  as  is  exempt  by  law,  the  question  here  is,  is  this 
legal  or  equitable  right  of  the  wife  to  be  subordinated  to  the 
-claims  of  creditors?  The  rule  is  that  equity  will  protect  the  wife, 
and  in  cases  like  this,  as  Mr.  Justice  Story  says,  "the  creditor 
takes  only  such  rights  in  the  premises  as  tlie  judgment  debtor 
rightfully  possessed."     (Story's  Equity,  volume  2,  page  828.) 

It  is  immaterial  whether  there  was  a  transfer  of  this  stock  on 
the  books  of  the  corporation;  the  equity  of  the  wife,  with  the 
stock  in  the  possession  of  the  trustee,  is  sufficient  to  defeat  any 
•other  equity  created  by  the  act  of  the  husband  or  obtained  by  a 
third  person  unless  caused  by  her  fraudulent  conduct.  The  chan- 
•cellor  should  not,  on  the  facts  of  the  case,  have  converted  the 
wife's  right  of  property  into  a  mere  lien.  She  subjected  herself 
to  the  risk  of  loss  or  gain  when  investing  her  means  in  this  way. 
Any  other  purchaser  under  like  circumstances  would  hold  ft, 
and,  therefore,  the  wife's  right  must  be  maintained. 

Tlie  judgment  is  reversed,  with  directions  to  adjudge  this  stock 
to  be  the  property  of  the  wife,  and  for  proceedings  consistent 
inrith  this  opinion. 


634  ALLEN,  <ftG.  v.   FBOMAN. 

ALLEN,  &c.  V.  FROMAN. 

(Filed  December  6,  1894.) 

Right  to  probate  will  bnrred  by  Iliultatlon— A  will  inust  be  offered  for 
probate  within  ten  Tears  after  the  right  of  probate  aoorued,  as  section  0» 
article  S  of  chapter  71  of  the  General  Statutes,  proTiding  that  "an  aotion  for 
relief  not  provided  for  in  this  or  some  other  chapter  can  only  be  oommenoed 
within  ten  years  next  after  the  cause  of  aotion  accrued,"  applies  to  proceed- 
ings to  probate  a  will. 

J.  Q.  Ward.  E.  M.  Dickson  and  George  C.  Lockliart  for  appel- 
lants. 

McMillan  &  Talbott  for  appellee. 

Appeal  from  Bourbon  (Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  controversy  in  tiiis  case  is  about  probating  what  is  alleged 
to  be  the  will  of  George  Coil,  who  died  In  the  State  of  Alabama^ 
place  of  his  domicile,  May,  1H68.  The  original  paper  was  not  pro- 
duced, but  what  purports  to  be,  and  the  evidence  satisfactorily 
shows,  is  a  substantial  copy,  was,  in  lieu  of  it,  on  October  14» 
1890,  filed  in  the  Bourbon  County  Court,  and  motion  made  to  ad- 
mit it  to  record  as  tlie  true  last  will  of  said  Coil.  But  the  county 
court  overruled   that  motion  and  refuseil    to  permit  the  paper  re- 

cortled  as  such  will,  whereupon  Elijah  Froman,  claiming  to  be 
d?visee,  appealed  to  the  Bourbon  Circuit  ('ourt,  where,  after 
hearing  evidence  and  receiving  instructions  as  to  the  law,  the 
jury  returned  a  verdict  that  said  paper,  a  copy  of  which  th<\v  had 
before  them,  was  tl:e  true  last  will  of  Cieoiue  Coil,  and  judgment 
of  court  having  been  rendered  in  pursuance  of  that  verdict  the 
heirs  at  law  of  (leorge  Ct)il  aijijealed  to  this  court 

Thn  original  paper,  dated  in  lSr>S.  pur])oris  to  have  heeii  written 
and  signed  by  (Oil  and  attesting  witnesses  in  Bourbon  county, 
wliere  lie  then  resided,  hut  abj)ut  \^M  he  removed  to  Alabama^ 
and,  as  before  said,  died  tliere. 

Tlie  grounds  for  reversjil  are,  first,  want  of  jurisdiction  of  the 
Bourbon  County  Court  to  i>robate  the  paper  as  the  will  of  (George 
Coil,  the  probate  court  of  Alabama  having,  as  argued,  orglnal  and 
exclusive  jurisdiction:  second,  erroi  of  the  court  in  rejecting 
certain  t<\stimony  tending  to  show  that  one  of  the  attesting  wit- 
nessi's,  botli  Ijeiiig  dead,  did  not,  in  tact,  sign  his  name  in  pres- 
ence of  tlie  testator;  third,  that  th<^  statute  of  limitation,  which 
was  pleaded  and  relied  on,  is  a  bar  to  the  proceeding  and  ought 
to  have  been  siistainr'd. 

It  does  not  a}>pear  the  pai)er  was  ever  probat(»d  in  any  court  t)f 
Alabama,  nor  tliat  there  was,  after  satisfying  creditors,  any  avail- 
able estate  left  there  for  tli(»  d(»visets.  But  Coil  owned,  when  he 
removed  from  Kentucky,  and  also  at  his  death,  a  valual)le  tract 
of  land  in  Bourbon  county  still  claimed  by  his  devisee,  Elijali 
Froman,  though  whotiier' that  fact  gave  the  Bourbon  County 
Court  jurisdiction  we  need  not  here  decide,  nor  is  it  necessary  ta 

fiass  upon  th(»  (junstion  pr<'S(Mited   as  to  evidence   rejected  l>y  the 
ower   court.       We    shall,  therefore,  proceed    directly   to  consider 
whetlierthe  statute  of  linitatiou  has  application. 

Section  2,  article  2,  chapter  3iK  Creneral  Statutes,  provides  that 
"original  administration  sliall  not  be  granted  after  the  expiratioa 
of  twentv  vears  from  the  death  of  the  testator  or  intestate.  If 
so  made  it.  sliall  b(»  voi(}. 


, , 
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But  it  geems   to  us  that   section   does   not,  in  term^  or   reason, 

apply  to  probating  and  admitting  wills  to  record.     Indeed  there 

is  no  provision   in  chapter  71,  the   title  of   which  is   ''limitation. 

of    actions,"  that   in    terms  does   fix  the   limit   of    time  within 

which  wills  may    be  probated,  and  if  done  at  all  it  is  by  section 

9,  articles,  as  follows:   "An    action   for   relief,  not  provided  for 

in  this  or  some  other  chapter,  caw  only  be  commenced  within  ten 
years  next  after  the  cause  of  action  accrued.-' 

The  language  of  that  section  does  in  fact,  and  we  must,  conse- 
quently, hold  was  intended  to  comprehend  every  case  of  relief 
not  elsewhere  in  the  General  Statutes  directly  provided  for» 
whether  soujjfht  by  action  or  proceeding.  For  section  27,  chapter 
21,  General  Statutes,  provides  that  "the  term  action,  when  used 
in  this  revision,  shall  be  construed  to  include  all  proceedings  in 
any  court  of  this  Commonwealth.'' 

We  can  see  no  reason  why  a  period  of  time  should  not  be  fixed 
for  probating  wills  as  well  as  for  instituting  or  commencing  any 
other  action  or  proceeding  for  relief.  For  fraud  may  be  perpe- 
trated in  the  matter  of  probating  wills  by  reason  of  death  of  wit- 
nesses to  the  transaction  and  innocent  purchasers  disturbed  and 
deprived  of  property  honestly  acquired  by  sotting  up  false  wills 
after  a  long  lapse  of  time,  as  can  occur  in  anj'  other  case.  So,  as 
held  by  this  court  in  HotTert  v.  Miller,  86  Ky,  572,  it  has  become 
legislative  policy  of  this  State  to  fix  in  every  case  a  limit  of  tijne 
for  beginning  every  action  or  proceeding  for  relief,  and  section 
9,  article  3,  was  intended  for  that  purpose. 

Probating  and  recording  the  will  in  question  is  necessary  to 
enable  appellee  to  maintain  an  action  for  recovery  of  the  land 
from  the  heirs  at  law  of  (leorge  Coil,  who,  or  tiieir  vmdees,  have 
been  in  actual  possession  and  claiming:  it  as  their  own  since  1870; 
and  to  permit  appellee,  now  thirty-nine  years  old,  to  institute  and 
maintain  this  proceeding  twenty-two  vears  after  death  of  (4eorg^ 
Coil,  under  whose  will  he  ciainis,  would,  it  seems  to  us,  be  con- 
trary to  the  reason  of  the  statute  of  limitation  as  well  as  the 
direct    provision  thereof. 

In  our  opinion  the  proceeding  to  probate  the  will  in  contest  is 
barred  by  the  statute  of  limitation,  and,  consecjuently,  the  judg- 
ment must  be  reversed  and  cause  remanded  for  affirmance  of  the* 
order  of  the  Bourbon  Countv  (-ourt. 


M.  &  B.  S.  R.  R.  CO.  V.  CONNOR.  <fec. 
(Filed  February  H,  1H95— Not  to  be  reported.) 

1.  Rnilroads— Daiiiafre  to  abutting  property— Evidence— In  an  actic>ii  lo  re- 
cover the  damages  to  abnttlng  properly,  oausc-d  by  the  improper  and  ucrea- 
snoable  manner  of  construct ing  and  operating  a  railroad  in  the  strfHt  af  » 
city,  it  is  (Hjnipetent  to  prove  the  value  of  the  property  ininjediately  L^fore  it 
became  generally  known  that  the  road  was  to  be  located  and  built  in  F^aid 
street,  and  its  value  Immediately  after  the  road  was  completed,  ard  tbat  the 
dimlDUtiou  in  value  was  caused  by  the  trouble  and  danger  in  gettir-v  lo  and 
from  the  property,  and  by  the  noise,  smoke,  incouvenienoe,  and  uIhu  Iij  the 
overflow  of  the  properly. 

2.  Same— Instruoiions-— It  is  proper  to  instruct  the  jury  to  find  for  plaintiff 
if  the  railroad  obstructed  the  street  adjacent  to  plaintiff's  properly  so  us  to 
deprive  bim  of  the  reasonable  use  of  said  street  as  a  means  of  ingiiss  aiu^ 
egiess  for  foot  passengers  and  wheeled  vehicles. 
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8.  Same— It  is  proper  to  tnstrtiot  the  jnry  to  ssoertalD  plaintiff's  damages 
by  first  flzlDR  the  value  of  her  property  before  it  became  generally  known 
that  the  railroad  was  to  be  looated  in  front  of  it,  and  what  its  value  was 
•  immediately  after  the  road  was  oonstruoted  and  operated,  and  then  deter- 
mining what  proportion  of  the  diminution  in  value  was  caused  by  tbe  ob- 
struction of  the  street  by  tbe  railroad,  so  as  to  deprive  plaintiff  of  Its  reason - 
«kble  use  as  a  means  of  ingress  and  egress,  .etc. 

4.  Same— An  inatruotloo  was  proper  that  plaintiff  could  not  recover  for 
depreciation  in  value  of  her  property  on  account  of  its  liability  to  overflow 
or  upon  any  other  account  than  the  unreasonable  obstruction  of  ingress  and 
egress.    This  instruction  certainly  was  not  prejudicial  to  the  railroad. 

Wadsworth  &  Cochran  for  appellant. 

Samuel  J.  Pugh  for  appellees. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  Gufly. 

This  Is  an  appeal  taken  by  the  Maysville  &  Big  Sandy  R.  R.  Co. 
from  a  judgment  rendered  in  the  Lewis  Circuit  Court  in  favor 
of  P.  Conner,  <fec.,  against  the  appellant  for  the  sum  of  $460.  The 
suit  was  instituted  by  appellees  to  recover  of  defendant  for  dam- 
ages to  his  property  on  Third  street,  in  Vanceburg,  Ky.,  caused 
by  the  improper  and  unreasonable  manner  of  the  building  and 
"operating  defendant's  road  in  and  along  said  street. 

Appellant  insists  that  the  court  erred  in  allowing  appellee  to 
testify  as  to  the  value  of  his  property  immediately  before  it  be- 
came generally  known  that  tbe  road  was  to  be  located  and  built 
in  said  fstreet,  and  as  to  its  value  immediately  after  tbe  road  was 
completed,  and  that  the  diminution  in  value  was  caused  by  the 
trouble  and  danger  in  getting  to  and  from  the  property;  the  over- 
flowing of  the  property;  the  noise  and  smoke  and  inconvenience. 

(Jn  cross-examination  he  testified  that  one-half  the  damages 
($3<K))  was  due  to  the  overflow,  and  $300  for  other  damages.  Ap- 
pellant also  complains  that  Mrs.  Clark  was  allowed  to  testify  that, 
in  her  judp;ment,  the  property  was  diminished  in  value  one-half 
by  the  building  of  the  road.  Appellant  also  objects  to  instruc- 
tions Nos.  1,  2  and  3,  given  on  appellee's  motion,  and  objects  to 
the  modification  of  No.  4,  asked  by  appellant.  The  instructions 
are  as  follows: 

No.  1.  The  court  instructs  the  jury  that  it  is  admitted  that  the 
real  estate  of  the  plaintiffs  abuts  upon  Third  street, in  the  city  of 
Vanceburg;  and  further,  that  if  they  believe  from  the  evidence 
that  the  defendant  appropriated  and  obstructed  the  street  ad- 
jacent to  the  lot  of  plaintiffs  so  as  to  have  deprived  the  plaintiffs 
of  the  reasonable  use  of  said  street  as  a  means  of  ingress  and 
egress  by  foot  passengers  and  wheeled  vehicles,  and  the  ordinary 
means  of  travel  to  and  from  the  said  lot  by  the  building  and  oper- 
ating of  its  road  at  the  point  mentioned,  they  will  find  for  the 
plaintiffs,  and  determine  the  damages  as  instructed  in  instruc- 
tion No.  2. 

No.  2.  If  the  jury  find  for  the  plaintiffs'  in  determining  the 
damages,  they  should  first  ascertain  what  the' value  of  plaintiffs' 
lot  was  just  before  it  became  generally  known  that  the  defend- 
ant's railroad  was  to  be  located  in  front  of  it,  and  what  was  the 
value  of  said  property  immediately  after  said  road  was  looated. 
-constructed  and  operated,  and  then  determine  what  proportion  of 
that  value  was  taken  from  the  houses  and  lot  of  plaintiffs  by  the 
obstruction  of  th»^  street,  depriving  plaintiffs  of  the  reasonable  use 
^of  same  as  their  means  of  ingruss  and  egress  to  and  from  said  lot 
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for  foot  passengers  and  wheeled  vehicles  and  the  ordinary  mode 
of  travel,  and  the  damage  incident  to  the   reasonable  and  proper 
movement  of  trains  of  cars  along,  over  and  upon  the  road  not  to. 
exceed  $1,000;  and   if   the  jury  do  not    believe,  and    find  as  indi- 
cated in  the  first  instruction,  they  will  find  for  the  defendant. 

No.  3.  The  court  instructs  the  jury  that  the  owners  of  lots  abut- 
ting on  Third  street,  in  Vanceburg,  have  a  right  to  the  reasona- 
ble use, occupation  and  enjoyment  of  said  street  as  a  mi.ans  i»f  in- 
gress and  egress  to  and  from  their  respective  lots  by  ordinary 
vehicles,  and  usual  means  of  travel  for  street  purposes;  nnd  if 
the  jury  further  believes  from  the  evidence,  by  the  building  and 
operation  of  the  defendant's  railroad,  they  have  been  deprived 
of  such  reasonable  use,  occupation  or  enjoyment  of  said  street, 
and  have  suffered  damages  to  tlieir  said  house  and  lot  by  reason 
thereof,  they  will  find  for  plaintiffs,  and  bo  governed  in  their 
finding  by  instruction  No.  2,  and  in  all  not  exceeding  $1,000. 

Instruction  No.  4,  as  modified,  is  as  follows:  The  jury  are  in- 
structed that  they  can  not  find  for  plaintiffs  for  any  depreciation 
in  the  value  of  their  property  on  account  of  its  liability  to  over- 
flow, or  upon  any  other  account  than  unreasonable  obstruction  of 
egress  and  ingress  to  and  from  said  property  by  way  of  Third 
street ;  and  unless  they  believe  from  the  evidence  that  said  egress 
and  ingress  has  been  unreasonably  obstructed  by  the  location, 
construction  and  operation  of  the  railroad  in  Third  street,  they 
will  find  for  the  defendant.  If,  however,  they  believe  from  all 
the  evidence  said  egress  and  ingress  has  been  unreasonably  ob- 
structed, they  will  find  for  the  plaintiffs  the  amount  ot  the  depre- 
ciation in  their  property,  caused  by  such  obstructions,  and  by 
these  only. 

^t  seems  to  us  that  the  instructions  were  quite  as  favorable  to 
appellant  as  the  law  authorized.  Some  items  of  damage  were 
excluded  by  the  instructions  which  this  court  held,  in  the  case 
of  J.,  M.  &,  I.  R.  R.  Co.  V.  Esterle,  13  Bush,  667,  mi^ht  hv  re- 
covered. We  do  not  tbink  that  the  court  erred  to  the  prejiulice 
of  appellant  in  the  admission  of  testimony. 

Talcing  the  evidence  altogether,  it  was  suflHcient  to  nuthorixo 
the  verdict  of  the  jury.  The  amount  found  was  much  less  than 
the  damage  placed  by  some  of  the  witnesses. 

The  judgment  is,  therefore,  atlirmed. 


LEWIS  V.  TAYLOR,  &c. 
(Filed  February  7,  1895.) 

1.  Investment  of  wife's  money  In  land  of  husband— Trusts— In  1857.  by 
virtue  of  an  order  of  a  chancellor,  land  belonging  to  a  wife  and  her  children 
was  sold  and  the  proceeds  directed  to  be  Invested  for  the  beneficiaries  in  land 
then  owned  by  the  husband.  The  husband  received  the  proceeds  of  the  sale 
but  neglected  to  transfer  the  legal  title  to  his  land  from  himself  to  the  ^Ife 
and  obildren.  From  that  time,  however  (1857),  until  the  year  1880,  when  he 
removed  with  bis  family  from  the  State,  he  ceased  to  riaim  the  land  as  his 
own,  but  at  all  times  claimed  to  hold  only  as  trustee  for  his  wife  and  chil- 
dren; he  listed  it  for  taxation,  insured  It,  and  also  leased  It  to  tenants  as 
property  held  for  bis  wife  and  children,  and  when  he  left  the  State  ap- 
pointed an  agent  to  manage  and  care  for  it  for  the  benefit  of  the  wife  and 
children.  His  holding  in  trust  was  notorious.  Certain  creditors  of  the  hua- 
band  having  levied  on  and  sold  this  land  for  the  husband's  debts.  Held— 
The  equity  of  the  wife  and  children  Is  superior  to  that  acquired  by  pur- 
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-chasers  at  the  execution  sale,  who  bought  it  after  receiving  actual  notice  of 
the  claim  of  the  wife  and  children. 

2.  Same— Judgment  creditors  not  innocent  purchasers— Judgment  creditors 
'of  a  husband,  who  cause  to  be  sold  under  ezecution  and  who  purchase  for 

their  own  benefit  land  held  hy  the  debtor  in  trust  for  his  wife  and  children, 
are  not  entitled  to  be  protected  as  bona  fide  purchasers  for  value  and  without 
•notice,  although  the  debtor  held  the  legal  title  to  the  land. 

3.  Same— Executors,  who  purchase  land  at  an  execution  sale  made  In  their 
l3ehalf,  purchase  and  hold  for  the  benefit  of  the  estate  of  their  testator;  and 
^where  they  have  notice  that  the  debtor  in  the  execution  is  not  the  beneficial 
-owner  of  the  land  sold,  to  which  he  has  legal  title,  those  for  whnse  benefit 
<the  devisees)  the  sale  and  purchase  was  made  are  charged  with  that  notice. 

One  devisee  who  buys  the  interest  of  the  other  devisees  in  the  land  so  pur- 
-chased  by  the  executors  is  charged  with,  and   in  fact  had,  the  knowledge  of 
the  trust  charged  upon  the  laud  that  the  executors  had  at  the  time  of  their 
purchase. 

E.  E.  McKay  for  appellant. 

Jno.  S.  Kelly  for  appellees. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pry^r. 

In  the  vear  lHo7  J.  H.  Tavlor  became  the  owner  of  a  tract  of 
land  in  the  county  of  Nelson  by  a  rej^ular  conveyance  from  one 
Samuel  Ross.  In  the  year  1884  this  land  was  levied  upon  and 
sold  to  satisfy  an  execution  ujjon  a  judp:ment  rendered  in  the 
Nelson  Circuit  Court  in  favor  of  the  executors  of  B.  B.  Sum- 
mers, deceased,  at^ainst  Taylor,  and  purchased  by  the  executors 
for  the  benefit  of  the  estate  they  represented. 

After  this  the  appellant,  Sarah  A.  Lewis,  one  of  the  cTevisees 
of  Summers,  purchased  out  the  other  devisees,  or  their  interest  in 
the  land,  and  in  that  way  derived  title,  as  she  claims,  the  entire 
tract.  Mrs.  Lewis  then  sold  and  conveyed  the  land  to  one  Sher- 
man, and  placed  him  in  possession,  she  or  Ik  r  vendor  havinjr  ob- 
tained possession  under  and  by  virtue  of  the  sheiilT's  deed. 

The  wifp  and  children  of  J.  H.  Taylor,who  nre  the  appellees  in 
this  appeal,  claim  ti)at  tiie  land  purchased  by  tlie  executors  of 
Summers  was  held  by  J.  H.  Taylor  in  trust  for  tiiem,  the  exist- 
ence of  which  tiie  executors  of  Sum?ners  had  notice  when  they 
made  tlieir  j)urchase  under  tlie  execution  for  the  benefit  of  tlie 
devisees  of  Summers.  They  filed  llieir  petition  in  e(|uity  to  en- 
force the  trust  and  make  Slierman  and  Iiis  vendor,  jMrs.'  Lewis. 
defendants  to  the  action,  and  upon  the  hearing  the  chancellor 
adjudged  in  favor  of  the  appellees,  the  wife  and  children  of  J.  H. 
Taylor. 

The  trust  is  alle;?od  to  have  been  created  in  this  manner:  In 
the  year  \H7u  the  father  of  Mrs.  Taylor  (H.  S.  Cociiran)  conveyed 
to  her  husband,  J.  H.  Taylor,  in  trust  for  herself  and  children, 
the  one-half  of  a  tract  of  land  lyin^  in  the  county  of  Bullitt.  In 
Marcli,  IHoT,  J.  H.  Taylor,  tlie  linsband,  filed  iiis  petition  a.a  trus- 
tee, etc.,  in  (he  Bullitt  Circuit  Court,  makinj?  his  wife  and  the 
donor  of  the  land  defendants,  askinjj:  for  the  sale  of  this  fifty 
acres  of  land  held  in  trust,  thixt  tlie  proceeds  mijrht  be  inxested 
in  the  land  purchased  hy  J.  H.  Taylor  (the  husband)  of  Ross, 
an<l  the  same  levied  on  and  Sdld  under  tlie  Summers  execution, 
by  virtue  of    wliich  Mrs.  Lewis,  who   sold  to    Sherman,  obtained 

the  title. 

Cochran,  the  father  of  Mrs.  Taylor,  and  the  latter  filed  answers 
consentinir  to  the  sale,  on  condition  that  the  Nelson  county  land 
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'Was  conveyed  in  tlie  sume  way  she  held  the  Bullitt  county  land. 
Commissioners  were  appointed  to  value  the  Bullitt  county  land 
and  hIho  the  Nelson  county  land,  and  mnde  their  report  as  to  the 
values,  apd  also  advlsinpf  the  re-investment.  Mrs.  Taylor's  land 
was  then  decreed  to  he  sold,  and  Taylor,  the  husband  and  trus- 
tee, was  ordered  to  make  the  sale,  which  was  done,  and  his  re- 
port stated  that  the  title  as  to  the  one  hundred  and  seventy-six 
acre  tract  of  land  in  Nelson  was  perfect. 

The  Bullitt  land  of  the  wiffe  sold  for  $1,750.  The  sale  was  ap- 
proved, but  no  deed  was  ever  made  to  Taylor's  wife  and  chil- 
-dren  or  the  title  perfected  by  any  order  of  the  Bullitt  Circuit 
Oourt. 

Taylor  was  in  possession  of  the  Nelson  county  land  at  the  time 
he  sold  his  wife's  land  as  commissioner  under  his  purohasp  from 
Ross,  and  while  no  deed  was  made  to  his  wife  and  elilldren  from 
the  date  of  the  sale  of  his  wife's  land,  in  the  year  IH58,  up  to  the 
year  of  1S80.  when  he  removed  with  his  family  to  Texas,  he  held 
and  claimed  this  one  hundred  and  seventy-six  acres  of  land  in 
Nelson  as  trustee  for  his  wife  and  children.  The  manner  of  his 
holding  was  open  and  notorious,  and  seems  to  have  been  known 
to  the  residents  of  the  neighborhood  in  wliich  Taylor  lived  and 
the  land  w^as  located. 

He  received  the  money  from  the  proceeds  of  his  wife's  land, 
and  discharged  the  liens  upon  it  held  by  Boss,  of  whom  he  pur- 
t^hased.  the  purchase  price  being  about  $1,880,  and  at  no  time 
after  the  year  1858  asserted  and  claimed  to  tlie  land  in  his  own 
rlc^ht.  He  listed  the  land  for  taxation  as  trust  property,  insured 
the  buildings  upon  it  for  the  use  and  benefit  of  the  wife  and 
children,  and  rented  the  land  out  as  trustee. 

When  Taylor  left  Nelson  county  for  Texas  in  the  year  1880  this 
land  was  then  in  the  possession  of  a  tenant  to  whom  he  had 
leased  it  for  a  term  of  years.  He  leased  it  as  trustee,  and  ap- 
pointed, when  leaving,  J.  D.  Elliott  ag^nt  and  attorney  for  his 
wife  and  children,  to  protect  their  interest. 

When  this  land  was  sold  under  execution  by  the  executors  of 
Summers,  and  before  the  purchase  by  the  executors,  Elliott,  the 
agent  and  attorney,  announced  publicly,  at  the  courthouse  door, 
that  the  land  was  not  the  property  of  Taylor,  but  was  held  in 
trust  by  him  for  his  wife  and  children.  The  creditor  was  not 
only  selling  trust  property,  but  was  notified  by  Elliott  that  Tay- 
lor had  no  title,  and  tlie  executors,  disregarding  the  claim  of 
these  appellees,  made  the  purchase  with  the  full  knowledge  of 
appellees'  equity. 

The  husband  and  father  had  held  the  possession  for  his  wife 
and  children  as  trustee  from  the  ilate  of  the  sale  of  his  wife's 
land  up  to  the  year  1880.  when  he  left  tlie  Stale,  a  period  of 
twenty-two  years,  and  when  leaving  his  tenant  liolding  under 
bim  as  trustee  was  in  possession. 

The  levy  and  sale  of  this  land  under  the  Summers  execution 
was  made  in  the  y^^ar  1884,  near  twenty-six  years  after  this  trust 
was  created,  and  by  reason  of  an  equity  in  the  wife  and  children 
that  can  not  be  questioned. 

There  can  be  no  doubt  but  this  land  in  controversy  was  affected 
with  this  trust,  and  that  the  trust  funds  derived  from  the 
sale  of  the  wife's  land  was  invested  in  it.  and  in  every  such  case, 
says  Mr.  Justice  Story,  in  his  work  on  Equity  .Jurisprudence,  sec- 
tion 1210:  **In  every  such  case,  where  the  "trust  money  can  be 
distinctly  traced,  a  court  of  equity  will  fasten  a  trust  upon  the 
land  in  favor  of  the  jjcrson  beneficially  entitled  to  the  money." 

Here  the  trust  property  was' the  land  itself.  It  was  invested 
by  the  original  trustee  under  the  sanction  of    the  chancellor,  but 
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from  neglect  or  oversight  the  conveyance  to  the  wife  was  nol 
executed.  There  was  no  wrongful  appiopriatlon  of  the  nioney 
by  the  husband,  but  the  act  of  investment  by  him  was  what  tfae- 
chanoellor  required  and  what  equity  compelled  him  to  do. 

Can,  then,  the  appellant,  Mrs.  Lewis,  assert  her  right  beoaase 
her  father,  the  devisor,  was  a  ceditor  of  J.  H.  Taylor  who,  upon 
the  face  of  the  record,  was  the  holder  of  the  legal  title,  or  does 
she  occupy  the  position  of  an  innocent  purchaser  without  notice, 
having  paid  a  valuable  consideration  for  the  land? 

It  is  true  she  purchased  the  interest  of  the  other  devisees  in 
this  land,  and  acquired  all  the  title  that  could  pass  under  the 
purchase  by  the  executors  under  the  execution  sale,  but  it  ap- 
pears from  the  record,  and  in  fact  such  was  the  necessary  result 
of  the  purchase  by  the  executors,  that  it  was  purchased  for  the 
benefl'  of  the  estate,  and  one  of  the  executors  was  a  devisee  under 
the  will  of  the  testator. 

The  purchasers  had  direct  and  express  notice  of  this  trcist 
when  the  execution  sale  was  had.  and  the  mere  sale  and  transfer 
from  the  one  devisee  to  the  other  after  the  sale  did  not  make 
them  bona  fide  purchasers  for  value  without  notice,  so  as  to 
effect  this  trust.  It  also  appears  that  these  parties,  as  well  as 
their  testator,  lived  in  a  short  distance  of  this  land  for  years, 
and  the  manner  of  the  holding  of  Taylor  being  so  open  and  no- 
torious, it  is  manifest  that  all  these  parties  knew  of  the  exist- 
ence of  the  trust. 

The  executors  and  devisees  of  Summers  occupied  the  same 
position  with  reference  to  the  trust  property  that  their  testator 
did.  They  were  creditors  of  tlie  trustee,  with  the  executors  in 
fact  acting  as  the  mere  agents  o:"  tliose  entitled  under  the  will. 

•'Judgment  creditors,"  says  Bishham's  Principles  of  Kquity, 
''deriving  title  under  an  execution  are  not  purchasers  entitled 
to  avail  themselves  of  this  plea;"  that  is,  the  want  of  notice. 

The  same  doctrine  is  announced  by  Mr.  Justice  Story  in  his 
Equity  Jurisprudence,  section  1903:  "The  substance  of  the  rule 
esrablished  is  that  a  judgment  creditor  of  the  trustee  is  not  a 
purchaser  for  value  in  a  case  like  this,  so  as  to  affect  the  equity 
of  the  beneficiaries  of  the  trust." 

The  distinction  between  a  bona  fide  purchaser  for  value  with- 
out notice  and  that  of  a  mere  creditor,  as  recognized  by  the 
text-books,  is  that  one  parts  with  his  money  upon  the  faith  of 
what  appears  to  be  a  perfect  title,  and  as  to  the  creditor  he  loses 
nothing,  and  the  effort  to  enforce  the  purchase  against  as  pure 
and  long-continued  equity  as  is  established  in  this  case  can  not 
prevail. 

Sherman,  who  purchased  of  Mrs.  Lewis,  is  not  appealing,  and 
for  the  reason,  doubtless,  he  has  not,  as  the  record  shows,  paid 
the  purchase  money,  and,  therefore,  his  purchase  can  not  affect 
the  trust  property. 

The  judgment  below  finds  that  the  appellees  are  entitled  to  the 
money  invested  in  the  land,  and  fixes  that  amount  at  $1,890, 
directing  the  land  sold  to  satisfy  this  claim  of  the  appellees. 

There  is  no  cross  appeal,  and  perceiving  no  error  in  the  judg^^ 
ment  affecting  the  rights  of  apellants,  it  is  affirmed. 
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LARUE'S  ASS'EE  v.  LARUE,  Ac. 
YOUNG,  &c.  V.  LARUE'S  ADM'R. 
(Filed  December  13,  1894.) 

1.  Asiigtiliietit  tot  benefit  of  oredlton— Life  InsDranoe  policies— A  debtor 
held  two  life  iosrifanoe  policies,  payable  to  bis  order  or  creditors,  and  ob- 
taioed  credit  upon  the  faith  of  his  statements  to  his  creditors  that  be  bad 
bis  life  insared  for  their  beneflt.  He  made  a  ireneral  deed  of  assifi^nment  for 
the  benefit  of  his  creditors,  wherein,  after  givln^r  a  schedule  of  his  real  and 
personal  property  (which  did  not  include  the  life  insurance  policies),  it  is 
provided:  '*It  is  understood  that  if  I  have  omitted  to  name  any  property, 
aooounts  or  claims  not  herein  mentioned  in  this  deed,  the  Fame  is  hereby  as- 
signed and  transferred  to  my  said  assignee  for  the  purposes  aforesaid."  The 
assignor  did  not  deliver  the  policies  to  the  assignee,  but  subsequently  as- 
signed them  to  certain  of  his  creditors,  and  by  his  will  thereafter  made  he 
bequeathed  the  balance  due  on  said  policies,  left  after  paying  the  creditors 
holding  them,  to  his  children.  In  this  controversy  between  the  assignee  for 
oi^ditors,  the  creditors  to  whom  the  policies  were  assigned  and  the  children, 
Held— The  intention  of  the  assignor  at  the  time  he  executed  the  deed  of  as- 
signment for  the  benefit  of  creditors  was  to  transfer  the  policies  to  his  as- 
signee, and  the  right  to  them  having  passed  to  the  assignee  under  the  deed, 
the  subsequent  assignment  of  them  to  the  creditors  and  children  passes 
nothing. 

2.  Samee— Pleadings— In  this  cause,  heard  on  demurrer  to  the  assignees* 
petition,  the  allegations  of  the  petition  as  to  the  provisions  of  the  life  insur- 
ance polioies  must  be  taken  as  true,  the  policies  themselves  not  being  con- 
tained in  the  record. 

8.  It  is  the  duty  of  an  assignee  for  the  benefit  of  creditors  to  sue  for  and 
recover  assets  belonging  to  the  assigned  estate,  and  be  is  responsible  for  any 
laches  on  bis  part  in  not  doing  so. 

J.  P.  Hobson  and  I.  W.  Twyman  for  appellant,  LaRue's 
assignee,  and  appellee  in  second  case. 

D.  H.  Smith  and  E.  E.  McKay  for  appellee  in  first  case  and  ap- 
pellant in  second  case. 

Appeal  from  LaRue  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Quigley. 

On  the  28th  day  of  August,  1891,  L.  L.  LaRue  made  an  assign- 
hient  to  C.  F.  Syrgley  for  the  benefit  of  his  creditors,  reserving 
homestead  and  personal  exemptions.  The  property  assigned  con- 
sisted of  twelve  or  fifteen  pieces  of  land,  upon  some  of  which 
there  were  liens  and  but  little  personalty.  It  appears  that  his 
liabilities  amount  to  about  $25,001)  and  that  his  assets  will  realize 
less  than  $6,000.  At  the  date  of  the  assignment  he  held  two 
policies  of  insurance  on  his  life  for  $5,000  each,  one  in  the  Equit- 
able Life  Insurance  Society  of  New  York,  the  other  in  the  Mutual 
Insurance  Company  of  Kentucky,  numbered  17,371.  It  is  alleged 
in  the  petition  that  the  premiums  upon  these  two  policies  were 
paid  and  kept  paid  by  the  assignor  up  to  the  date  of  the  assign- 
ment. There  is  nothing  showing  when  the  policies  issued,  ex- 
.oept,  it  appears  from  the  will  or  the  assignor,  that  the  latter 
policy  bore  date  February  2,  1891.  The  deed  of  assignment  is 
general  in  its  nature,  and  after  giving  a  schedule  of   the  real  and 

Personal  property  assigned,  it  provides:  **It  is  understood  if  I 
ave  omitted  to  name  any  property,  accounts  or  claims  not  here- 
in mentioned  in  this  deed,  the  same  is  hereby  assigned  and  trans- 
ferred to  my  said  assignee  for  the  purposes  aforesaid."     It  is  also 

vol.  16—41 
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alleged  that  on  the  —  day  of  September,  1891,  the  assignor 
assigned  the  policy  in  the  fequitabJe  Life  Insurance  Society  of 
New  York  to  two  of  his  creditors,  O.  M.  Barbour  and  William 
Daughertv,  and  the  policy  in  the  Mutual  Life  Insurance  Com- 
pany to  H.  A.  Hays,  J.  R.  Hays  and  Jodiah  Hays. 

On  November  8,  1891,  the  assignor  made  a  will  in  which  he 
directed  his  executor  to  apply  the  proceeds  collected  on  the  policy 
in  the  Equitable  Life  Insurance  Society  of  New  York  to  the 
payment  of  the  lien  of  O.  M.  Barbour  thereon;  then  to  the  pay- 
ment of  $1,000  to  Miss  Lizzie  Dorsey,  amount  of  her  lien  debt  on 
his  homestead,  and  after  the  payment  of  the  debts  due  by  the 
firm  of  L.  L.  LaBne  &  Son,  the  balance  thereof  to  be  divided  be- 
tween his  two  children.  There  is  a  codicil  to  this  will  dated 
November  4,  1891,  in  which  he  recognizes  the  transfer  of  the 
policy  in  the  Mutual  Life  Insurance  Company,  of  Kentucky,  to 
H.  A.  Hays,  J.  R.  Hays  and  Jodiah  Hays,  and  by  which  he  be- 
queaths the  same  absolutely  to  them. 

On  the  —  day  of  February,  1892,  the  assignor  died  in  LaBne 
county,  Ky.,  testate,  leaving  a  widow  and  two  children,  one  of 
them  being  a  minor,  the  eldest,  H.  D.  LaBue,  being  made  his 
executor  under  the  will.  He  declined  to  qualify,  and  at  the 
March  term,  1892,  of  the  LaBue  County  Court  C.  D.  Millet  was 
appointed  administrator,  with  Ihe  will  anne^ced,  of  said  dece- 
dent's estate.  On  the  8th  day  of  March,  1892,  the  assignee 
brought  suit  in  the  LaBue  C^ircuit  Court  azainst  the  oreditors, 
widow,  children,  and  administrator  of  said  decedent  to  settle  liis 
estate  under  the  deed  of  assignment.  He  alleges  that  the  assignor 
failed  to  deliver  to  him  said  two  policies  of  insurance;  that  he 
was  entitled  thereto  under  the  deea  of  assignment  for  tlie  benefit 
of  the  creditors;  that  the  defendants,  the  tnree  Hayses,  had  col- 
lected the  $5,000  due  on  the  policy  assigned  to  them,  and  that 
Barbour  and  Daugherty  were  trying  to  collect  for  their  use  and 
benefit  the  other  policy,  setting  out  the  insolvency  of  the  estate, 
its  large  liabilities  and  meager  assets  as  aforesaid.  He  also 
alleges  that  said  policies  of  insurance  were  made  payable  to  the 
assignor,  his  order  or  creditors,  and  that  the  transfers  thereof 
were  made  in  contemplation  of  insolvency  with  the  view  and  pur- 
pose of  preferring  these  several  creditors  to  his  other  creditors, 
in  whole  or  in  part,  and  asks  that  the  transfer  of  said  policies 
operate  as  a  general  assignment  for  the  benefit  of  all  the  credit- 
ors  under  the  act  of  1856.  These  several  transferees  were  made 
parties  to  the  suit.  They  are  called  upon  to  surrender  into  court 
sfiid  policies  of  insuiance,  or  the  proceeds  thereof  collected  by 
them.  It  is  also  alleged  in  the  petition  and  amended  petition 
that  the  assignor  had  stated  to  his  creditors  that  he  had  his  life 
insured  for  their  benefit,  and  upon  the  faith  of  his  statements 
obtainiKl  credit  from  them.  Said  transferees,  as  defendants,  de- 
murred to  all  that  part  of  the  petition  and  amended  petition  which 
sought  from  them  the  recovery  of  said  policies  or  the  proceeds 
thereof,  and  which  sought  to  make  the  transfers  thereof  operate 
as  a  general  assignment  of  decedent's  estate  for  the  benefit  of 
creditors  under  the  act  of  1856.  The  court  sustained  the  demurrer, 
and  the  plaintiff  declining  to  plead  further,  the  court  adjudged 
that  the  petitions  be  dismissed,  and  from  that  judgment  this  ap- 
peal is  prosecuted. 

The  case  of  J.  M.  Young  v.  L.  L.  LaBue's  adm'r,  &o.,  was  sub- 
mitted on  appeal  to  be  heard  with  this  case,  because  virtually 
the  same  questions  are  involved  and  the  same  relief  sought  by  the 
parties  thereto.  The  only  question  to  be  determined  in  this  case 
is  whether  or  not  the  policies  of  insurance  passed  under  the  deed 
of  assignment  to  the   assigpee  for   the   benefit  of  creditors,  and 
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that  necessarily  depends  upon  the  intentioD  of  the  assignor  in 
taking  out  said  policies  of  insurance  on  his  life  and  as  expressed 
in  said  deed  of  assignment.  The  policies  are  not  before  us  nor 
copies  of  them.  Their  terms  and  conditions  and  the  beneficiaries 
thereof  are  unknown  to  us,  save  and  except  as  stated  in  the  pe- 
tition and  amended  petition.    Whether  or  not  they  were  valuable 

as  assets  would  depend  upon  the  number  of  premiums  that  have 
been  paid,  the  length  of  time  they  have  run  and  their  cash  sur- 
render value,  if  any,  assuming  that  they  had  passed  under  the 
f:eneral  deed  of  assignment  to  the  assignee  for  the  benefit  of  cred- 
tors,  and  that  the  assignor  was  still  living.  Like  other  choses 
in  action  they  are  subjects  of  assignment.  They  are  used  daily 
in  commercial  transactions  as  a  basis  for  credit,  often  being 
pledged  as  collateral  securities  for  debt.  They  are  not  such  as- 
sets as  may  be  attached  during  the  life  of  the  assured  or  sold 
under  ejtebiitlotii 

We  must,  however,  fot  the  purposes  of  the  demurrer,  assume 
that  the  facts  stated  in  the  petition  and  amended  petition  are 
true.  The  allegations  therein,  that  these  policies  were  made  pay- 
able to  the  assignor,  his  order  or  creditors,  and  that  he  used 
them  as  a  basis  for  credit,  stating  that  he  had  his  life  insured 
for  the  benefit  of  his  creditors,  coupled  with  the  language  used 
by  him  in  the  deed  of  assignment,  clearly  indicates  that  he  in- 
tended thetil  to  pass  to  his  assignee  for  their  benefit.  It  would 
be  unjust  ahd  inequitable  If  these  policies  of  insurance  were 
taken  out  by  the  assignor  for  the  benefit  of  his  creditors  gener- 
ally to  permit  him,  after  he  had  made  a  general  deed  of  assign- 
ment, Clearlv  with  the  intentioh  of  passing  same  to  his  assignee 
as  assets  of  his  estate,  to  withhold  them,  and  subsequently  assign 
them  to  four  or  five  of  his  creditors  for  their  exclusive  use  and 
benefit.  The  allegations  of  the  pleadings  are  such  as  to  indicate 
that  the  assignor  knew  of  his  insolvent  condition  for  a  long  time 
previous  to  the  execution  of  the  deed  of  assignment.  It  does  not 
appear  from  the  pleadings  that  either  of  the  creditors  to  whoni 
he  subsequently  assigned  the  policies  of  insurance  were  named 
as  beneficiaries  therein,  or  that  they  had  paid  any  portion  of  the 
premiums  thereon,  or  that  there  was  any  reason  for  their  prefer- 
ment over  the  other  creditors.  If  it  should  appear  from  the  facts 
in  the  case  on  issue  joined  and  trial  had  that  the  allegations  of 
the  petition  and  amended  petition  are  true,  it  is  unquestionable 
from  the  language  used  in  the  deed  of  assignment,  that  the  poli- 
cies of  insurance  passed  to  the  assignee  for  the  benefit  of  the 
Assignor's  creditors  generally,  and,  having  once  been  assigned,  a 
subsequent  assignment  thereof  by  the  assignor  was  void.  It  is 
the  duty  of  the  assignee  to  sue  for  and  recover  assets  belonging 
to  the  estate  assigned,  and  he  is  responsible  for  any  laches  on  his 
part  in  not  doing  so.  The  death  of  the  assignor  witliin  so  short 
a  time  after  he  made  his  general  deed  of  assignment  r.iade  these 
policies  of  insurance  valuable  assets,  while  if  he  had  continued 
lo  live  they  might  have  been  valueless  and  worthless. 

Under  the  conditions  and  circumstances  of  this  case,  »fi  R<^ated 
in  the  pleadings,  this  court,  upon  principles  of  equity,  hold  that 
ihe  court  below  erred  in  sustaining  the  demurrers.  It  is  unnec- 
essary to  consider  any  of  the  questions  raised  by  the  Rppeal  in  the 
case  of  J.  M.  Young,  &c.  v.  L.  T.  LaRue's  adm^r,  &c.,  for  the  reason 
that  the  application  of  the  funds  arising  from  these  two  policies 
^f  insurance  must  be  determined  as  a  question  of  fact  from  the 
evidence,  under  the  general  issue,  and  the  rights  and  priorities,  If 
anv,  of  all  the  parties  thereto  adjusted  accordingly. 
tJnder  the  general  assignment  laws  of  this  State  it  is  provided 
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in  section  75  of  tiie  Kentucky  Statutes  "that  the  intent  of  the 
assignor  in  making  the  assignment,  whether  appearing  upon  the 
face  of  the  deed  or  otherwise,  shall  not  invaliaate  the  deed,  un- 
less he  be  solvent  and  it  appear  that  the  assignment  was  made 
to  hinder  or  delay  creditors.'^  So  that  whether  policies  of  in- 
surance are  intended  to  pass  under  such  deeds  or  not  will  be  a 
question  of  fact  to  be  determined  from  the  language  of  the  deed 
and  the  intention  of  the  assignor  in  the  purposes  of  their  procure- 
ment. 

In  support  of  this  opinion  reference  is  made  to  section  391  of 
May  on  Insurance,  3d  edition;  Hhode  Island  National  Bank 
V.  Chase,  Ac,  16  R.  I.,  37;  Burton,  adm'rv.  Farinholt,  Ac,  86  N. 
C,  260;  Day  v.  New  England  Life  Insurance  Co.,  Ill  Pa.,  507; 
Hurlbut  V.  Hurlbut,  56  Hun.,  189;  Appeal  of  EUicott's  ex'ors,  50 
Pa. ,  75. 

The  judgment  of  the  lower  court  in  each  case  is  reversed  and 
cause  remanded  for  proceedings  consistent  with  this  opinion. 


WILLIAMS  V.  WILLIAMS. 
(Filed  January  18,  1895.) 

Ad  order  granting  a  wife  aliiiioDy  on  ber  petition  is  not  merged  or  an- 
nulled by  a  subsequent  order  in  the  same  ease,  granted  on  ber  amended  peti- 
tloDi  awarding  her  a  divoroe  but  making  no  provision  for  her  maintenanoe. 

B.  F   Qraziani  for  appellant. 

Tisdale  &  Gray  and  F.  J.  Hanlon  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Grace, 

This  case  is  brought  to  this  court  by  a  petition  by  appellee, 
Emma  Williams,  for  a  rehearing  of  this  cause  on  a  judgment  ren- 
dered by  the  Superior  Court  of  Kentucky,  on  December  6,  1894 
(ante,  397),  reversing  a  judgment  in  her  favor  rendered  by  the 
Kenton  Circuit  Court  on  April  3,  1898,  which  court,  proceeding 
then  by  rule,  required  appellant,  Norman  Williams,  to  pay  to 
said  Emma  Williams  the  $16.25  per  month  for  support  of  herself 
and  two  infant  children,  same  having  been,  on  ber  petition  in  that 
court,  adjudged  to  her  by  decree  of  date  February  12,  1892,  she 
being  tlien  the  wife  of  said  Norman  Williams. 

The  chief  objection  and  contention  by  appellant  is  that  the 
same  court,  by  subsequent  order  of  June  8,  1892,  decreed  a  final 
separation  between  himself  and  said  Emma  as  husband  and  wife, 
and  in  said  final  decree  made  no  order  for  support  or  maintenance 
of  the  said  Emma  and  her  two  children,  the  argument  being  that 
the  latter  judgment  merged  and  thus  rendered  inoperative  and 
void  the  former  orders  recited  therein,  and  this  was  the  view  of 
the  Superior  Court.  This,  we  think,  was  error,  and  because 
thereof  this  petition  for  a  rehearing  is  granted. 

It  is  shown  by  the  record  that  appellee's  original  petition  was 
filed  in  said  court  in  December,  18J>1,  and  that  in  said  petition 
she  makes  every  allegation  necessary  to  give  her  a  divorce,  if 
shown  to  be  true  on  the  trial— that  is,  the  abandonment  of  her- 
self and  her  two  infant  children  by  said  Norman  Williams  with- 
out any  fault  on  her  part;  failing  and  neglecting  to  make  any 
provision  for  her  or  their  support;   her  destitute  condition;   the 
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tender  years  of  ber  infant  children;  with  the  usual  statutory 
averments  as  to  residence  in  the  State,  etc.,  but  not  in  that  peti- 
tion praving  for  a  divorce,  but  only  for  some  provision  for  ber  sup- 
port and  maintenance,  as  well  as  of  her  infant  children. 

Summons  being  duly  served  and  proof  taken,  amply  sustaining 
every  allegation,  the  first  judgment  of  February  12«  1892,  before 
recited,  was  rendered,  the  court  adjudging  her  the  custody  and 
care  of  the  children,  and  fixing  the  amount  to  be  paid  by  the 
husband  at  $16.25  per  month,  and  by  order  reserving  the  cause  on 
the  docket  for  further  orders. 

After  this,  and  on  March  25,  1892,  no  answer  ever  having  been 
filed  by  defendant,  plaintiff,  Emma  Williams,  filed  in  sa  d  cause 
her  amended  petition,  in  which  she  says  that,  re-afiirming  each 
and  every  allegation  made  in  her  original  petition,  she  prays  the 
court  to  grant  her  a  divorce  from  said  Norman  Williams. 

Summons  was  issued  on  this  amended  petition  and  served,  but 
no  answer  filed,  and  on  June  8,  1892,  the  court  heard  the  case  on 
this  amended  petition,  granting  plaintilf  the  divorce  prayed  for 
and  still  confirming  to  her  the  custody  of  the  infant  children, 
with  the  usual  order  restoring  the  property  under  the  statute  pro- 
vided, and  making  no  other  or  further  order  in  reference  to  the 
pievious  allowance  of  $16.25  per  month  as  fixed  in  the  order  of 
February  12,  1892. 

It  seems  to  us  that  the  legal  effect  of  all  this  was  to  leave  both 
orders  in  full  force  and  effect— the  latter  one  granting  the  divorce, 
and  the  former  one  fixing^  the  allowance  for  maintenance,  ren- 
dered by  the  same  court,  on  the  same  petition  (as  amended),  in 
the  same  cause  and  between  the  same  parties,  and  on  subjects 
whereof  the  chancellor  had  jurisdiction. 

We  can  not  see  that  one  order  in  any  way  merges,  annuls  or 
sets  aside  or  destroys  the  other.  It  was  competent  for  the  court 
either  by  its  original  order  to  make  the  allowance  for  mainte- 
nance before  the  divorce  was  granted  or  to  engraft  same  on  the 
final  order  for  divorce;  but  for  the  reasons  indicated  we  think 
it  unnecessary  that  he  should  have  done  this.  He  did  not  under- 
stand then,  nor  subsequently  when  she  entered  the  suit  against 
said  appellant  to  pay  the  $16.25  per  month,  that  the  one  order  re- 
voked or  annulled  the  other;  he  could  not  have  forgotten  nor  so 
soon  overlooked  the  previous  order  granting  the  maintenance; 
and  both  orders  being  made  in  one  and  the  same  cause  then  pend- 
ing, each  order  making  appropriate  provisions  for  the  matter  in 
hand,  and  both  being  within  the  jurisdiction  of  the  chancellor, 
and  both  bein^  amply  supported  by  the  evidence,  we  are  at  loss 
to  see  any  valid  legal  objection  thereto. 

The  judgment  of  the  lower  court  of  April  3,  1893,  on  the  rule 
against  appellant  is  affirmed. 


FRAILEY,  USE,  Ac.  v.  WINCHESTER  &  BEATTYVILLE  R 

R.  Co. 

BAKER,  USE,  Ac.  v.  SAME. 

(Filed  February  7,  1895.) 

lilen  00  railroad  for  labor  furnished  in  constractlon^One  who  purohaneB 
frt>iu  the  laborers  employed  hy  a  suboontraotor  in  oonstruotinf;  a  railroad 
cMTtaln  "labor  tickets, "  issued  to  them  hy  the  suboontrnctor  to  evidence  the 
Hiiioont  due  each  laborer  for  work  done  by  him,  can  not  acquire  or  claim  n 
lien  CD  the  railroad  and  its  franchise  to  secure  the  payment  to  him  of  moit^y 
due  on  such  ''labor  tickets"  under  the  act  of  1888,  Appendix  General  Stat- 
uteB.  page  88. 
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The  lien  oaD  exist  only  in  favor  of  those  who  "perform  labor  or  who  fur- 
nish labor,  materials  or  teams  for  the  constrnctlon  or  improvement  of  a  rail- 
road," and  the  purchaser  of  the  "labor  tlokets"  falls  under  none  of  tbeee 

classes. 

'  J.  M.  Beatty  and  H.  L.  Wheeler  for  appellants. 
Ed.  M.  Wallace  for  appellee. 
Appeal  from  Lee  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  appellee  entered  into  a  contract  with  the  Beattyville  Con- 
struction Co.  to  build  a  certain  part  of  its  road.  The  Beattyville 
Construction  Co.  sublet  to  Thompson  Bros.,  Collier  A  Co.  Pryse 
&  Bobinson  entered  into  a  contract  with  the  last-named  oom- 
pany«  undertaking  a  portion  of  the  work  in  the  oonstruotlon  of 
the  railroad. 

During  the  progress  of  the  work  Pryse  &  Bobinson  gave  laborers, 
whom  the}'  employed  on  the  work,  what  were  known  as  labor 
tickets.  Certain  ones  of  these  laborers  disposed  of  these  tickets 
to  David  Pryse  until  they  amounted  to  $878.68.  In  the  same  way 
Thomas  Pryse  acquired  labor  tickets  amounting  to  $146.80. 

Each  of  the  Pryses  filed  their  separate  statements  and  affida- 
vits with  the  county  clerk,  giving  the  names  of  the  persons  from 
wlrom  each  obtained  the  labor  tickets,  and  in  which  it  was  stated 
that  the  liens  were  being  asserted  for  the  use  of  the  Pryses  for 
their  respective  claims.  Each  proceeded  upon  the  idea  that  be 
was  entitled  to  a  lien  on  the  property  and  franchise  of  the  Win- 
chester &  Beattyville  R.  R.  Co. 

In  proceedings  had  below  the  court  held  that  they  did  not  have 
liens  on  the  property  and  franchise  of  appallee.  From  that  judg- 
ment this  appeal  is  prosecuted  for  the  use  of  Thomas  and  David 
Pryse. 

The  liens  are  asserted  under  an  act,  entitled  *'An  act  to  create 
a  lien  on  canals,  railroads  or  other  public  improvements  in  favor 
of  persons  furnishing  labor  or  materials  for  the  construction  or 
improvement  thereof, "  found  on  page  88,  appendix  to  General 
Stiitutes. 

Neither  of  the  Pryses  performed  labor  or  furnished  labor,  ma- 
terials or  teams  for  the.  construction  or  improvement  of  the  rail- 
road. Not  having  performed  labor  or  furnished  labor,  materials 
or  teams  for  the  construction  of  the  railroad  under  a  contract, 
express  or  implied,  with  the  owner,  or  by  a  sub-contract  there- 
under, they  were  not  entitled  to  a  lien  upon  the  property  and 
franchises  of  the  appellee.  Bv  the  express  terras  of  the  statute 
none  except  those  so  situated  can  assert  a  lien  under  the  act 
supra. 

None  but  those  who  performed  the  labor,  furnished  labor,  ma- 
terials or  teams,  can  make  the  necessary  statements  and  affidavits 
to  cause  the  lien  to  attach,  as  section  8  of  the  act  says  "no  lien 
])rovided  for  in  this  act  shall  attach  unless  the  person  who  per- 
forms the  labor  or  furnislies  the  labor,  materials  or  teams,  shall, 
within  sixty  days  after  the  last  day  of  the  last  month  in  which 
any  labor  wzis  performed  or  mriterials  or  teams  furnished,  file  in 
the  county  clerk's  office  of  each  county  in  which  the  labor  was 
p{»rforniea  or  matorials  or  teams  were  furnished,  a  statement  in 
writing,  verified  by  affidavit,  setting  forth  the  amount  due  there- 
for, and  for  which  the  lien  is  claimed,  and  the  name  of  the  canal, 
railroad  or  other  public  impovement  upon  which  it  is  claimed."' 

None  of  the  laborers  who  disposed  of  their  tickets  to  the  Pryses 
filed  such  statement  and  affidavit.    It  is  not  contended  that  any 
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materials  which  entered  into  the  construotion  of  the  road  was  fur- 
nished by  the  Pryses.  No  olaim  is  made  that  they  employed 
laborers  to  aid  in  its  construction.  It  is  not  even  suggested 
that  they  furnished  teams  to  be  used  in  the  prosecution  of  the 
work. 

They  simply  obtained  the  tickets  which  the  subcontractors 
fi^ve  laborers,  which  authorized  the  holder  to  draw  the  money 
which  they  represented.  The  laborers  not  having  done  that 
which  the  law  required  as  a  prerequisite  to  the  attachment  of  a 
lieu,  no  lien  followed  the  debt  into  the  hands  of  the  Pryses. 

The  lien  being  a  statutory  right  dependent  upon  a  substantial 
compliance  with  its  terms,  no  rule  of  equity  can  be  invoked  in 
this  case  to  give  that  relief  which  the  statute  denies  or  fails  to 
furnish. 

Judgment  affirmed. 


FIDELITY    TRUST  &   SAFETY   VAULT  CO.  v,   MAYOB 
AND  CITY  COUNCIL  OF  MORGANFIELD. 

(Filed  February  7,  1896.) 

1.  Election  oonoemlng  inourring  of  indebtedness  by  rouDioipal  corporation 
—Tbe  election  to  determine  whether  the  city  of  Morganfield  should  incur  an 
indebtedness  of  $20,000  for  the  ooustruction  of  waterworks  was  held  in  con- 
formity with  the  coDStitntional  and  statutory  requirements,  and  the  indebt- 
edness thereby  authorized  to  be  incurred  is  a  valid  and  obligatory  indebted- 
ness of  the  city. 

8.  Same— Officers  of  election— The  officers  to  hold  such  election  ojncerning 
a  proposed  mnnlclpal  Indebtedness  may  be  appointed  by  the  city  council  in 
cities  of  the  fifth  class.  It  is  not  necessary  that  the  officers  holding  such 
election  should  be  those  appointed  by  the  county  court  at  its  regular  AuRUKt 
term  next  preceding  the  holding  of  the  election. 

8.  Same— Even  if  the  officers  holding  the  election  bad  not  in  fact  been  the 
Identical  ones  designated  by  law  for  that  purpose,  the  election  would  not 
have  been  thereby  rendered  illegal  and  void,  when  it  was  free  from  fraud 
and  all  the  other  provisions  of  law  were  fully  complied  with. 

Thomas  W.  Bullitt  for  appellant. 

Cromwell  Adair  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  law  and  equity  division. 

Opinion  of  the  court  by  Judge  Grace. 

This  is  an  appeal  from  the  judgment  of  the  Jefferson  Circuit 
Court,  of  date  January  25,  1895,  adjudging  that  a  certain  election, 
hold  in  the  city  of  Morganfield,  on  April  30,  1894,  whereby  it  was 
determined  and  authority  given  to  incur  an  indebtedness  on  be- 
half of  the  city  of  Morganfield  of  $20,0(X),  for  the  purpose  of  con- 
structing waterworks  in  and  for  said  city,  was  a  valid  and  legal 
election  under  the  Constitution  and  laws  of  Kentucky;  also 
affirming  the  validity  of  the  $20,000  in  bonds  of  the  city  of  Mor- 
ganfield, issued  in  payment  of  the  indebtedness  so  created,  and 
affirming  the  contract  of  sale  and  purchase  of  the  bonds  by  said 
city  authorities  to  appellant,  the  Fidelity  Trust  &  Safety  Vault 
Co.,  of  Louisville,  Ky. 

It  appears  by  the  pleadings  and  exhibits  filed  herein  that  tl.is 
oleotioD  was  held  by  the  authority  and  direction  of  tlie  niayc  r 
and  city  council  of  the  city  of  Morganfield,  and  in  pursuance  (  f 
that  clause  in  the  Constitution  of  Kentucky  which  authorizes  a 
vote  to  be  taken  when,  in  the  opinion  of  the  mayor  and  council 
of  oities  of  the  fifth  class,  it  is  deemed  right  and  proper  so  to  lo 
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to  obtain  authority  to  contract  an  indebtedness  beyond  the  an- 
nual revenues  of  cities  within  the  class  of  the  city  of  Morgan  field, 
which  was  and  is  the  fifth  class,  and  of  the  several  provisions  of 
the  charter  in  the  Statutes  of  Kentucky  for  cities  of  this  class. 

All  the  preliminary  steps  necessary  to  this  election  had  been 
regularly  taken,  as  provided  by  section  3637  of  the  Kentucky  Stat- 
utes, and  particularly  pointed  out  by  subsection  3  thereof,  such  as 
notice  of  said  election,  specifying  the  amount  of  indebtedness- 
proposed  to  be  incurred,  tne  purposes  of  same,  and  the  amount 
of  money  necessary'  to  be  raised  annually  bv  taxation  for  an  in- 
terest and  sinking  fund  as  therein  provided,  said  notice  being 
duly  published  in  a  newspaper  of  general  circulation  in  the  city 
of  Morganfield.  And  further,  under  subsection  7  of  section  3637, 
authorizing  the  city  council  to  do  and  perform  all  things  neces- 
sary to  carry  out  the  provisions  of  this  chapter  on  and  in  refer- 
ence to  cities  of  the  fifth  class,  the  city  council  appointed  ofiRct^rs 
to  hold  said  election.  Thereupon  said  election  being  duly  held, 
a  canvass  duly  made  of  the  vote  of  the  city,  it  was  ascertained 
and  determined  that  more  than  two-thirds  of  all  the  legal,  quali- 
fied voters  within  the  city  had  voted  in  favor  of  incurring  said 
indebtedness,  report  of  which  was  duly  made  and  entered  on  the 
records  of  the  city  council.  Thereupon  tlie  city  council  made  the 
appropriate  orders  providing  for  the  creation  of  said  indebted- 
ness in  the  construction  of  waterworks  as  contemplated,  making 
other  provisions  for  the  annual  levy  and  collection  of  taxes  for 
the  payment  of  the  annual  interest  on  said  debt  and  to  create  a 
sinking  fund,  looking  to  the  final  extinguishment  of  same. 

All  the  constitutional  requirements  were  strictly  observed  in 
said  election,  as  that  it  was  held  bv  secret  official  ballot;  that 
more  than  two-thirds  of  all  the  legal  voters  in  said  city  voted  in 
favor  of  incurring  the  indebtedness,  and  that  the  amount  of  the 
indebtedness  voted  did  not  exceed  3  per  centum  of  the  assessed 
value  of  the  property  in  said  city,  as  duly  found  and  shown  by 
the  appraisement  designated  by  law  for  that  purpose.  So  that 
no  objection  is  made  by  the  appellee  in  his  answer  or  brief  to 
any  of  these  things.  One  thing  of  which  he  complains  is  that 
the  election  was  not  held  by  the  proper  officers,  being  those  ap- 
pointed by  the  city  council  for  that  purpose,  but  contending  that 
tho  election  should  have  been  held  by  the  officers  appointed  by 
the  county  court  of  Union  county  at  its  regular  August  term  next 
preceding  the  holding  thereof. 

Wo  do  not  HO  understand  the  law.  While  it  is  true  that  both  the 
Constitution  and  the  Kentucky  Statutes  declare  this  taking  the 
sense  of  the  qualified  voters  on  any  subject  submitted  to  the 
poople  was  an  election  within  the  meaning  of  that  term,  as  used 
in  section  147  of  the  Constitution,  and  in  section  1437  of  the  Stat- 
utes, under  title  of  "Elections,"  yet  ;the  Constitution  further 
notices  a  distinction  between  the  elections  provided  for  the  selec- 
tion of  the  several  officers  of  the  cities  of  the  several  classes,  and 
those  elections  provided  to  ascertain  the  sense  of  the  people  on 
any  given  proposition;  as  section  148  provides  that  all  elections 
of  State,  county,  city,  town  or  district  officers  shall  be  held  on 
tlie  first  Tuesday  after  the  first  Monday  in  November  under  the 
provisions  of  the  election  laws.  And  section  167,  under  title  of 
"Municipalities,"'  wherein  the  limitation  of  indebtedness  and 
taxation  occurs,  and  being  the  subject  now  under  consideration, 
provides  that  the  sense  of  the  people  shall  be  taken  at  an  elec- 
tion held  for  that  purpose;  and  then  the  act  of  incorporation  or 
charters  for  cities  of  the  fifth  class  provides  that  when  it  is 
deemed  desirable  by  the  city  council,  they  may  give  notice  and 
hold  an  election  for   that  purpose,  wlvich   they  have  done  in  this 
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case;  and  also  that  they  may  make  all  needful  rules  and  do  such 
things  as  may  be  necessary  to  carry  out  and  perfect  all  the  pro- 
visions of  their  charter,  including  necessarily  the  appointment 
of  officers  to  conduct  the  election. 

While  section  8658,  being  part  of  the  same  charter  for  cities  of 
the  fifth  class,  says  that  all  municipal  elections  shall  be  held 
under  the  general  election  laws,  it  refers  only  to  the   election  of 

the  officers  of  the  city  government,  and  not  to  the  election  on  this 
question  of  creating  an  indebtedness  that  had  already  been  fully 
and  amply  provided  for  by  section  8637  of  the  same  charter  and 
the  subsections  thereunder.  Should,  however,  the  couit  be  wrong 
in  this  construction,  yet  the  validity  of  the  election  may  be 
clearly  maintained  on  other  grounds:  As  that  the  directions  of 
the  statutes  in  reference  to  the .  particular  officers  who  shall  hold 
an  election  are  but  directory;  that  it  pertains  but  to  the  manner 
and  form  of  same,  and  does  not  go  to  the  essence  thereof;  that  in 
this  case  all  the  essential  elemen.ts  provided  by  the  Constitution 
were  strictly  observed ;  the  sense  of  the  legal  voters  of  the  city 
on  the  questions  submitted  was  taken  fairly,  without  fraud;  that 
it  was  taken  by  secret  official  ballot;  that  on  said  election  largely 
over  two-thirds  of  the  voters  voted  in  favor  of  creating  said  in- 
debtedness, and  that  the  indebtedness  voted  was  within  the  con- 
stitutional limitation  of  8  per  centum  of  the  taxable  property  for 
cities  of  this  class;  that  in  this  election  no  legal  voter  had  been 
deprived  of  the  right  to  vote,  nor  had  any  illegal  vote  been  re- 
ceived; neither  was  the  result  of  said  election  rendered  doubtful 
or  uncertain  by  reason  of  the  officers  who  acted;  that  both  the 
city  council  and  the  people  believed  this  to  be  a  lawful  election, 
and  both  have  acquiesced  in  the  result  of  same;  that  acting 
under  this  authority,  the  city  council  did  contract  for  and  have 
constructed  a  system  of*  waterworks  for  said  city,  same  being 
now  completed  and  turned  over  or  ready  to  be  turned  over  to  the 
city. 

All  these  things  concurring,  the  authorities  are  quite  clear  that, 
though  the  officers  holding  said  election  were  not  appointed  by 
the  proper  authority,  and  were  not  in  fact  the  identical  officers 
who  should  have  held  said  election,  yet  an  irregularity  of  this 
kind  in  its  matter  would  not  render  illegal  or  invalid  said  elec- 
tion, nor  the  indebtedness  created  under  the  same. 

In  support  of  this  view  we  citeCooley  on  Const.  Lim.,  page  d8; 
same,  section  618;  Sutherland  on  Construction  of  Statutes,  sec- 
tion 452;  Mr.  Lawson  holds  the  same  doctrine.,  section  452.  And 
this  court,  relying  on  said  authorities,  held  the  same  doctrine  in 
the  case  of  Trustees  of  School  District  No.  88  v.  Garvey,  80  Ky., 
159.  So  that  on  this  question  we  entertain  no  doubt  of  the  valid- 
ity and  legality  of  said  election  or  of  the  indebtedness  created 
under  same. 

The  issuance  of  the  bonds  of  said  city  In  payment  of  said  in- 
debtedness was  but  an  incident  of  Same,  some  form  of  evidence 
of  such  indebtedness  being  necessary,  showing  to  the  respective 
creditors  the  amounts  severally  due  them^  when  due  ana  where 
payable,  by  whom  and  the  annual  rate  of  interest  of  same  until 
maturity.  All  this  is  most  conveniently  and  properly  done  by 
the  execution  of  the  bonds  of  said  city,  with  interest  coupons 
attached^  all  being  duly  attested  by  the  proper  authority  to  bind 
said  city.    We  see  no  objection  to  the  bonds  as  tendered  appellee. 

For  the  reasons  indicated  it  appears  to  us  that  the  judgment  of 
the  Jefferson  Circuit  Court,  adjudging  said  election  of  April  30. 
1894,  a  legal  election,  that  under  and  b3^  it  the  city  of  Morganfleld 
was  authorized  to  incur  an  indebtedness  of  )20,000,  and  that  the 
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bonds  of  said  city  tendered  appellant  are  valid,  legal  and  bind- 
ing on   said  city  under  tbe  Constitution  and   laws  of  Kentucky, 
and  that  appellant  must  aoeept  and  pay  for  same,  was  oorreot. 
Wherefore,  said  judgment  is  affirmed. 


VILEY  V.  PETTIT. 

(Filed  February  8,  1805.) 

1.  PleadiDffs— Real  estate  agent— GommlBsioDB^A  petition  alleging  in  snb- 
stance  that  tbrongh  the  servioes  of  plaintiff,  a  real  estate  agent,  a  sale  of  de- 
fendant's farm  was  made ;  that  defendant  aooepted  and  availed  himself  of 
said  servioes,  and  in  oonsideration  thereof  promised  to  pay  plaintiff  the  sum 
sned  for,  states  a  oanse  of  action. 

2.  Implied  promise  to  pay  for  services  rendered— Where  one  voluntarily  and 
without  solicitation  renders  services  in  connection  with  the  business  of 
another,  the  law  will  not  imply  a  reanest  for  the  performance  of  the  servioes 
or  a  promise  to  pay  therefor  unless  the  relation  between  the  parties  and  tbe 
cironmstances  under  which  the  services  were  performed  are  such  as  to  show 
that  they  were  for  tbe  benefit  of  the  party  receiving  them,  and  that  be  knew, 
or  had  reasonable  grounds  for  believing,  that  the  person  rendering  them  ex- 
pected to  be  paid  therefor  by  him. 

Volunteer  services  by  a  real  estate  agent,  whereby  a  sale  of  a  farm  was 
made,  although  rendered  with  the  knowledge  and  consent  of  the  vendor  of 
the  land,  do  not  raise  a  presumption  of  a  request  for  their  performance  by 
the  vendor  or  a  promise  on  his  part  to  pay. 

Thornton  A  Kerr  for  appellant. 

J.  B.  Morton  and  F.  O.  Elkin  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  petition  to  whioh  a  general  demurrer  was  sustained  by  tbe 
lower  court  is  as  follows: 

"Plaintiff  Willa  Viley   says  that  prior  to  and   on   February  9, 

1888,  he  was  engaged  in   the  city  of  Lexington   In   conducting  a 

general  real  estate  business,  including  the  buying  and  selling  for 

others  of  real  estate  in  that  city  and  county  of  Fayette  and  else- 
where, upon  commission,  which  facts  were  then  known  to  the 
defendant, William  Pettit;  that  while  engaged  in  said  business  he 
performed  services  for  the  defendant  with  liis  consent  in  endeav- 
oring to  effect  a  sale  for  him  of  his  farm,  situated  in  tbe  county 
of  Fayette,  containing  347  acres,  1  rood  and  1.4  poles  of  land,  be- 
ing the  same  upon  which  defendant  lately  resided;  that  through 
his  said  services  and  efforts  a  sale  of  the  said  farm  was  made,  and 
the  defendant,  accepting  plaintiff's  said  services,  consummated 
said  sale,  and  on  February  9,  1898,  through  the  said  services  and 
efforts  of  plaintiff,  said  farm  was   sold  for  the  sum  of  $48,407.34. 

Plaintiff  says  that  his  said  services  were  reasonably  worth  the 
sum  of  $868.14,  and  bv  reason  of  the  facts  aforesaid  tbe  defendant, 
on  February  9,  1893,  became  indebted  to  plaintiff  in  said  sum. 
which  he  then  undertook  and  promised  to  pay,  but  no  part  thereof 
of  has  been  paid,  although  payment  has  been  demanded. 

It  seems  to  be  substantially  stated  in  the  petition  that  through 
servioes  of  plaintiff  as  a  real  estate  agent  a  sale  of  tbe  farm  was 
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made;  that  defendant  aooepted  and  availed  bitnself  of  the  ser- 
viees,  and  in  consideration  thereof  promised  to  pay  the  amount 
sued  for;  upon  proving  each  of  these  facts  plaintifl  will  be  enti- 
tled to  recover.  For  If  sale  of  the  farm  was  effected  by  services 
and  efforts  of  plaintiff  and  defendant,  accepting  the  services, 
consummated  tne  trade,  there  existed  a  sufficient  consideration 
to  support  his  promise  to  pay. 

But  we  do  not  agree  with  counsel  that  from  the  facts  stated 
there  arises  a  legal  implication  that  defendant  requested  plaintifl 
to  perform  the  servic/BS  in  question  for  him,  and  as  a  consequence 
became  bound  by  an  implied  undertaking  to  pay  therefor.  As 
argued,  it  is  a  general  rule,  founded  upon  common  sense  and  com- 
mon justice,  that  the  law  will  imply  butb  a  request  and  promise 
by  one  who,  knowing  all  the  facts,  stands  by  consenting,  when 
it  is  his  duty  to  object  to  services  rendered  for  his  benefit  and 
advantage  by  another.  But  in  order  to  create  liability  in  absence 
of  an  express  request  and  promise  to  pay,  relation  of  the  parties 
and  circumstances  under  which  the  services  are  renderea  must 
be  such  as  to  show  not  only  the  services  were  for  benefit  of  the 
person  receiving  them,  but  that  he  knew  or  had  reasonable 
grounds  to  believe  the  person  rendering  them  expected  to  be  paid 
therefor;  and  no  better  illustration  of  the  danger  and  injustice  of 
implying  a  request  and  promise  to  pay  for  services  rendered,  sim- 

gly  because  no  objection  is  made,  could  be  afforded  than  is  done 
V  this  case;  for  the  very  business  appellant  is  engaged  in,  that 
of  buyer  as  well  as  seller  on  commission  of  real  estate,  may  exact 
of  him  allegiance  and  devotion  to  the  exclusive  interest  of  the 
vendor  or  purchaser,  as  he  may  be  employed  by  one  or  the  other, 
and  there  is  nothing  in  appellant's  petition  repelling  the  idea  he 
may  not,  in  this  instance,  have  been  in  the  service  of  both  buyer 
and  seller  of  the  land. 

It  seems  to  u's  mere  consent  by  one  that  another  may  render 
unsolicited  services  in  relation  to  his  business  affairs  is  not 
enough  to  raise  an  implication  of  request  and  promise  to  pay. 
There  must  be  a  distinct  allegation  of  benefit  and  such  condition 
and  relation  of  the  parties  as  to  show  an  understanding  or  ex- 
pectation bv  them  the  services  would  be  paid  for. 

In  our  opinion,  whatever  cause  of  action  the  petition  states  is 
based  upon  the  express  promise  alleged,  and  as  plaintiff  may  re- 
cover upon  proof  of  it,  the  lower  court  erred  in  sustaining  the 
genera]  demurrer. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


MOUSER  V.  HARMON,  Ac. 
SAME  V.  HARMON,  Ac. 
(Filed  February  9,  1895.) 

New  trials  A  ooideot  and  flnrprlse— Oda  wlio  permitted  a  Judgment  to  be 
rendered  agaisat  him  by  default  is  not  entitled  to  a  new  trial  by  reason  of 
the  fact  that  he  suffered  the  default  Judgment  to  be  entered  because  he  was 
advised  by  his  attorney  that  his  defense  to  the  action  was  InsufSoient,  when 
In  fact  the  defense  was  good  In  law,  as  he  has  learned  since  the  rendition  of 
the  judgment.  Erroneous  advice  given  by  counsel  and  accepted  by  the  client 
IS  not  a  ground  for  a  new  trial. 

In  this  case  a  defendant  suffered  a  Judgment  to  go  against  him  for  the  re- 
overy  of  land,  of  which  he  was  in  posBessiOD,  beoause  his  attorney  advlbed 
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him  he  was  not  entitled  to  a  homestead  therein.  He  has  since  learned  that 
he  was  entitled  to  snoh  homestead,  and  filed  a  petition  for  a  new  trial.  Held 
— He>wa8  not  entitled  to  the  new  trial. 

S.  A.  Bussell  and  Lafe  S.  Pence  for  appellant. 

Bobert  Harding  and  H.  W.  Hives  for  appellee^. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant,  Mouser,  married  Mary  A.  O.verstreet,  a  widow, 

in  October,  1891.      The  latter  was   the  owner  for  life  in   her  own 

rif?bt  x}t  several  small  tracts  of  land  in  Marion  county,  upon  which 

she  and   her  husband  lived   until  January,  1892,  when   she  died. 

The  husband  continued  to  live  on  the  lands  after  his  wife's  death 

until  some  time  in  1892,  when,  at  the  suit  oi  the  appellees,  he 
surrendered  the  lands  to  them  by  reason  of  a  judgment  rendered 
against  him  to  that  effect  in  the  Marion  Circuit  Court. 

The  petition  of  the  appellees  in  that  suit  averred  that  the  plain- 
tiff, Lizzie,  whose  husband  was  her  co-plaintiff,  was  the  only 
child  of  Mary  A.  Overstreet,  and  was  the  owner  and  entitled  to 
the  immediate  possession  of  the  lands  then  wrongfully  held  by 
the  defendant,  Mouser,  the  present  appellant,  and  that  Mouser, 
after  the  death  of  Mary  A.,  his  wife,  remained  on  the  lands,  and 
was  still  claiming  some  kind  of  right  thereto,  but  that  they  did 
not  know  the  extent  of  his  claim,  though  they  averred  he  had  no 
valid  claim  whatever  to  the  possession,  use  or  occupation  of  any 
of  the  lands;  that  he  had  refused  to  vacate  the  premises  to  the 
plaintiffs,  though  possession  had  often  been  demanded.  To  this 
suit  Mouser,  though  duly  summoned,  made  -no  answer,  and  a 
Judgment  to  the  effect  that  the  plaintiffs  were  entitled  to  the  im- 
mediate possession  of  the  lands  described  was  rendered  in  March, 
1892,  and  a  writ  of  possession  ordered.  Mouser  then  surrendered 
the  possession  to  the  plaintiffs.  On  July  29  and  31,  189B,  he 
brought  these  suits  setting  up  in  substance  the  facts  we  have 
recited,  and  averring  that,  notwithstanding  the  judgment  in 
the  former  action  against  him,  the  petition  and  judgment  in 
which  he  made  part  of  his  petitions,  he  was  entitled  to  a.home- 
stead  in  the  lands  of  tiis  wife;  that  at  and  prior  to  her  death  he, 
was  a  bona  fide  housekeeper  with  a  family  residing  oh  said  land; 
that  by  accident  and  surprise,  which  prudence  could  not  guard 
against,  and  by  mistake  of  his  attorney  and  of  his  own,  he  was 
prevented  from  defending  that  suit;  that  he  was  advised  by  his 
attorney  that  there  was  no  homestead  in  his  favor  in  the  prop- 
erty, and  acting  on  the  advice  of  his  attorney,  he  had  made  no 
defense;  that  he  had  discovered  since  the  last  term  of  the  Marion 
Circuit  Court  that  he  was  entitled  to  a  homestead,  and  no  term 
of  that  court  had  intervened  since  he  had  made  the  discovery. 
His  prayer  was  that  the  judgment  in  that  suit  be  set  aside;  that 
he  be  awarded  a  new  trial  and  be  adjudged  entitled  to  a  home- 
stead. To  the  petition  last  filed  the  appellees  filed  a  demurrer 
and  a  plea  in  abatement;  to  the  first  petition  they  filed  a  demur- 
rer. 

The  court  sustained  each  of  the  demurrers  and  the  plea  as  well, 
and  from  the  judgments  dismissing  his  petitions  he  has  appealed. 

The  only  ground  relied  on  by  the  appellant  to  vacate  or  modify 
the  former  judgment  is  that  he  was  prevented  from  making  a  de- 
fense by  reason  of  the  advice  of  his  attorney.  He  calls  this 
accident  or  surprise,  which  prudence  could  not  have  guarded 
against,  but  the  fact  remains  the  same,  that  the  only  "aooident 
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or  surprise'^  set  up  is  that   be  was  advised,  during  the  pendency 

of  the  suit,  that   he  had  no  homestead  in    the  lands  in  question, 

but  that  he  has  been  advised  differently  since. 

Without  determining  whether   the  first  or  last  advice  is  right, 

it  seems  to  us  that  the  former  judgment  can  not  be  disturbed  on 

the  allegations  of  the  petition.  The  most  careful  attorneys  and 
the  most  learned  judges  often  make  mistakes,  by  which  the  rights 
of  litigants  are  determined  erroneously  in  the  light  of  further  re- 
search. Indeed  in  this  very  case,  learned  counsel  for  the  ap- 
pellees, while  insisting  on  the  flnalty  of  the  judgment  determin- 
ing the  rights  of  the  parties,  are  contending  that  the  principles 
of  law  announced  by  this  court  in  Ellis  v.  Cavis,  90  Ky.,  183,  by 
which  the  appellant  would  seem  to  be  entitled  to  a  homestead  in 
bis  wife's  laud,  are  in  conflict  with  other  decisions  of  this  court. 
And  were  we  to  so  adjudee,  would  it  be  contended  that  the  rights 
of  litigants  which  have  oeen  adjusted  in  and  out  of  court,  in 
virtue  of  such  erroneous  adjudication,  should  become  unsettled 
and  open  to  further  judicial  action? 

The  Code  of  Practice  provides  the  grounds  upon  which  a  judg- 
ment may  be  vacated,  and  among  them  it  is  not  to  be  found  that 
of  erroneous  advice  ziven  by  counsel  and  accepted  by  the  client. 
Such  a  practice  would  result  in  endless  confusion  and  most  dis- 
astrous results. 

The  appeals  are  heard  together  and  the  judgments  are  afiQrmed. 


GOODLOE  V.  FOX,    &c. 

(Filed  February  15,  1895.) 

1.  CoD«titiitioDal  law— Incompatibility  of  ofBoes— A  person  holdioR  the 
office  of  master  commissioner  of  a  circuit  court  may  also  bold  the  oflSce  of 
city  attorney  of  a  mmiioipal  corporation,  the  two  oflfices  not  being  inoom- 
patible  under  section  166  of  the  ConstitntlOn.  The  master  commissioner  of 
a  oironit  court  is  not  a  **  State  oificer  or  deputy  oflBcer"  within  the  meaning 
of  flection  165  of  the  Constitution.  ^  .,..,.,    ^ 

9.  Same^A  person  holding  one  ofHoe  Is  not  rendered  ineligible  to  another 
office  by  the  provisions  of  the  Constitution;  but  the  acceptance  of  a  second 
office,  Incompatible  with  the  one  already  held,  operates  as  a  vacation  of  the 

office  already  held.  ,   ^  ^  „  ,  ,     ,   «  i    *  vi 

S  Same— Mode  of  electing  municipal  officers— All  municipal  officers  elected 
liefore  the  November  election,  1898,  and  before  the  legislature  had  provided 
a  charter  for  the  municipality  in  accordance  with  the  Constitution  of  1891, 
should  have  been  elected  at  the  time  and  In  the  mode  provided  In  the  charter 
of  the  municipality  existing  at  the  time  of  the  adoption  of  that  Constitution. 
Therefore,  an  election  in  April,  1898,  by  secret  ballot,  of  a  city  attorney  Ijy 
the  council  of  Danville  was  valid,  said  election  being  authorized  by  Its  old 
charter,  and  no  charter  for  government  of  cities  of  the  class  to  which  It 
belonged  having  been  enacted  by  the  general  assembly  at  the  time. 

4.  Mnniolpal  corporations— Time  of  election  of  city  attorney— A  city  char- 
ter provided  that  counollmen  for  the  town  should  be  elected  annually  on  the 
first  Saturday  in  April,  and  that  on  the  Saturday  following  their  election 
the  coundlmen  elected,  after  qualifying,  should  meet  and  organize  by  elect- 
ing one  of  their  number  mayor.  At  this  same  meeting,  or  at  some  ad- 
journed meeting,  if  they  saw  lit  to  postpone  same,  they  were  annually  to 
elect  for  a  term  of  one  year  a  city  attorney,  *'who  may  be  sworn  Into  office 
on  the  third  Saturday  In  April  In  each  year."  By  a  subsequent  amendment 
the  term  of  office  of  councllmen  was  increased  to  two  years.  Held— The  city 
oonncil  had  a  right  to  elect  for  a  term  of  one  year  a  city  attorney  at  a  meet- 
ing held  on  jihe  ?th  of  April  Jn  the  year  during  which  tney  were  not  elected 
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tbeiD§elve8.  The  charter  not  flxlDg  any  day  for  said  eleotion  Id  sacb  year, 
the  oounoil  were  authorised  to  elect  at  a  meeting  held  in  April  prior  to  the 
third  Saturday  of  the  month,  when  the  term  of  ofSce  of  oity  attorney  com- 
menced. 

Kobert  J.  Breckinridge,  W.  O.  Goodloe  and  W.  G.  Welch  for 
appellant. 

Robert  Harding  and  John  W.  Yerkes  for  appellees. 

Appeal  from  Boyle  Circuit  Court 

Opinion  of  the  court  by  Judge  Paynter. 

On  the  4th  of  April,  189S,  the  appellee,  Chas.  C.  Fox,  was 
elected,  by  the  board  of  council  of  the  town  of  Danville,  Ky., 
city  attorney  for  the  euAuing  year,  and  was  to  qualify  as  sncfa 
attorney  on  the  third  Saturday  in  that  month. 

The  appellant,  W.  O.  Ooodloe,  had,  on  the  9th  of  April,  1808, 
been  elected  city  attorney  for  the  town  of  Danville  for  the  period 
of  one  year. 

By  the  provisions  of  the  charter   of  the  town  one  year  is   the 

length  of  the  term  of  the  office  of  city  attorney,  but  he  holds  it 
until  his  successor  is  elected  and  qualified. 

This  action  is  brought  by  the  appellant  to  enjoin  and  restrain 
appellee,  Fox,  from  taking  the  oatn  of  office  and  entering  upon 
its  duties. 

In  the  petition  it  is  alleged,  first,  that  appellee  was  not  eligible 
to  the  office  of  city  attorney,  because  he  was  then  master  com- 
missioner of  the  Boyle  Circuit  Court;  second,  that  the  election 
at  which  appellee  was  chosen  city  attorney  was  invalid,  because 
it  was  not  held  on  the  day  fixed  by  the  charter  and  amendments 
thereto  for  holding  such  election;  third,  that  the  voting  by  the 
board  of  council  was  by  secret  ballot,  when  it  should  have  been 
viva  voce. 

A  demurrer  was  sustained  to  the  petition  as  amended,  and  ap- 
pellant, failing  to  plead  further,  his  petition  was  dismissed.  To 
review  that  action  of  the  court  this  appeal  is  prosecuted. 

Section  165,  Constitution,  provides  that  no  person  shall,  at  the 
same  time,  be  a  State  officer  or  a  deputy  officer,  or  a  member  of 
the  general  assembly,  and  an  officer  of  any  city  or  town,  etc. 
The  office  of  master  commissioner  is  not  one  that  comes  within 
the  inhibition  of  the  Constitution.  The  master  commissioner  is 
not  a  State  officer  or  a  deputy  State  officer.  One  who  holds  that 
position  is  not  ineligible  to  an  election  toor  to  hold  the  office  of 
city  attorney  for  the  town  of  Danville. 

Had  appellee.  Fox,  been  ineligible  to  hold  the  office  of  city  at* 
torney  while  acting  as  master  commissioner,  then,  under  section 
6,  chapter  81,  General  Statutes,  which  reads  as  follows,  *'tbe  ao- 
ceptance  by  one  in  office  of  another  office  or  employment  incom- 
patible with  the  one  he  holds,  operates  to  vacate  the  first,**  he 
would  have  vacated  the  office  of  master  commissioner  by  accept- 
ing that  of  city  attorney.  This  we  deem  a  sufficient  answer  to 
the  question  raised  that  Fox  could  not  accept  the  office  of  city  at- 
torney while  holding  the  office  of  master  commissioner. 

To  determine  the  question  of  the  validity  of  the  eleotion  on  the 
4th  of  April,  involves  the  construction  of  the  charter  of  the  town 
of  Danville  and  the  amendments  thereto. 

Under  the  third  section  of  the  act,  approved  February  12,  1B9Q, 
Acts  1889-90,  volume  1,  pages  821-332,  amendatory  of  the  various 
acts  governing  the  town  of  Danville,  the  election  of  councilnien 
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for  the  town  were  to  be  from  the  wards  od  the  first  Saturday  in 
April.  On  the  Saturday  following  their  election,  after  taking 
the  oath  of  office,  they  are  to  meet  and  organize  by  electing  one 
of  their  number  mayor  of  the  town. 

Under  this  act  the  councilmen  hold  their  office  twelve  months, 
which  necessitated  an  annual  election.  By  an  act  amendatory 
of  the  act  supra,  approved  February  17,  1890,  Acts  188^90,  page 

769,  the  term  of  the  office  of  councilmen  is  increased  to  two  years. 

The  act  did  not  change  the  time  of  their  election  or  the  time 
when  they  should  meet  and  oiganize. 

By  the  terms  of  section  4  of  the  act  of  February  12,  1890,  the 
board  of  council,  at  their  first  meetiuR  after  having  elected  a 
mayor,  or  at  some  adjourned  meeting,  if  they  saw  fit  to  postpone 
the  same,  shall  annually  elect  for  a  term  of  one  year  a  city  attor- 
ney, who  may  be  sworn  into  office  the  third  Saturday  in  April  in 
each  year. 

The  time  when  the  councilmen  are  to  be  elected  is  certain. 
When  the  board  of  council  are  to  meet  and  organize  by  electing  a 
mayor  is  equally  definite  and  certain. 

The  city  attorney  *'may  be  sworn  into  office  the  third  Saturday 
in  April  of  each  year,**  but  the  terms  of  the  act  does  not  make  it 
imperative  that  he  should  be  inducted  into  office  on  that  day. 
Instead  of  a  biennial  election,  as  in  the  cane  of  councilmen,  city 
attorney  is  to  be  elected  annually.  The  council  elected  in  1892 
were  to  elect  a  city  attorney  at  the  first  meeting  after  the  mayor 
was  elected  or  at  some  adjourned  meeting,  which  left  uncertain 
and  indefinite  the  day  for  his  election. 

The  organization  of  the  board  of  council,  which  was  elected  in 
1892,  was  complete  when  they  elected  the  mayor.  Then  they  had 
no  organization  to  perfect  in  1893,  as  the  councilman  who  had 
been  elected  mayor  held  his  office  two  years,  as  no  organization 
of  the  board  of  council  was  to  be  perfected  in  1893,  no  day  was 
named  upon  which,  or  adjourned  meeting  provided  for  at  which, 
the  election  should  take  place  in  the  odd  year.  As  the  city  at- 
torney could  take  the  oath  of  office  on  the  third  Saturday  in 
April*  it  is  reasonable  to  infer  that  the  election  should  take  place 
in  April  in  the  odd  years  on  a  day  anterior  to  the  third  Saturday 
in  that  month. 

The  purpose  of  the  act  was  to  limit  the  term  of  the  city  attor- 
ney to  one  year,  and  that  the  council  should  not  hold  the  election 
to  fill  that  office  until  it  was  fully  organized,  by  having  a  mayor 
to  preside  over  their  deliberations. 

If  the  act  had  provided  that  the  city  attorney  should  be  elected 
on  a  certain  day  in  April,  for  instance,  the  first  Saturday,  and 
annually  thereafter,  then  we  would  hold  that  the  council  should 
have  held  the  election  on  that  day. 

In  the  absence  of  such  a  provision  of  the  charter  we  are  con- 
strained to  hold  the  election  of  the  appellee,  Fox,  on  the  4th  of 
April,  was  valid.  It  is  not  claimed  that  it  was  not  a  free  and 
fair  election,  or  that  a  majority  of  the  board  did  not  participate 
in  it.  It  is  not  claimed  that  Fox  was  attempting  to  interfere 
with  the  appellant  in  the  discharge  of  his  duties  as  city  attorney 
during  the  term  for  which  lie  had  been  elected.  The  complaint 
was  that  he  would  take  the  oath  of  office  on  the  third  Saturday 
in  April,  1898,  and  enter  upon  the  duties  of  the  office  of  city  at- 
torney, whioh  we  think  he  had  the  right  to  do. 

It  is  insisted  that  the  election  of  the  appellee.  Fox,  was  invalid 
because  the  voting  was  by  secret  ballot  and  not  viva  voce.  There 
is  nothing  in  the  charter  which  requires  that  the  votinsc  shall  be 
y}v»  vpoe  or  prescribing  how  the  voting  shall  be  done.    The  con- 
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tention  is  that  section  147  of  the  CoDBtitufcion  was  applicable  to 
this  election,  and  the  election  beincc  by  persons  in  their  repre- 
sentative capacity,  the  voting  shouid  have  been  viva  voce. 

Section  166  of  the  Constitution  provides  that  ''all  acts  of  incor- 
poration of  cities  and  towns  heretofore  granted,  and  all  amend- 
ments thereto,  except  as  provided  in  section  167,  shall  continue 
in  force  under  this  Constitution,  •  *  *  but  not  longer  than  four 
years  from  and  after  the  first  day  of  January,  1891,  within  which 
time  the  general  assembly  shall  provide  by  general  laws  for  the 
government  of  towns  and  cities  and  the  officers  and  courts  thereof 
as  provided  in  this  Constitution." 

Section  167  provides  that '*all  city  and  town  officers  in  this 
State  shall  be  elected  or  appointed  as  provided  in  the  charter  of 
each  respective  town  and  city,  until  the  general  election  in  No- 
vember, 1893,  and  until  their  successors  shall  be  elected  and 
qualified,  at  which  time  the  terms  of  all  such  officers  shall  ex- 
pire."   ♦    »    » 

When  the  election  of  appellee  occurred  the  charter  and  amend- 
ments were  in  force  and  were  continued  in  force  by  the  express 
terms  of  section  166,  until  the  general  assembly  should  provide 
by  general  laws  for  the  government  of  towns  and  cities.  By  sec- 
tion 167  the  officers  of  all  cities  and  towns  were  to  be  elected  or 
appointed  as  provided  in  the  charter  of  such  respective  town  and 
city,  until  the  general  election  in  November,  1893,  and  until  their 
successors  are  elected  and  qualified. 

The  general  assembly  haa  not,  when  this  election  took  place, 
passed  geneial  laws  for  the  government  of  towns  and  cities.  At 
the  time  of  this  election  the  general  assembly  had  not  passed 
any  law  relating  to  the  election  or  appointment  of  officers  of 
towns  and  cities,  and  could  not  pass  any  law  to  go  into  operation 
before  the  November  election  of  1893,  that  would  change  the 
method  provided  in  the  charters  of  towns  and  cities  and  amend- 
ments thereto  of  electing  or  appointing  officers  of  cities  and 
towns.  This  election  was,  ana  correctly  so,  regulated  by  the 
charter  and  its  amendments  of  the  town  of  Danville,  and  it  was 
not  necessary*  to  make  appellee^s  election  to  the  office  of  city  at- 
torney valid  that  the  voting  should  be  viva  voce. 

Judgment  affirmed. 
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IRVIN  V.  IRVIN. 

(Filed  December  8,  1894.) 

1.  Divorce—Evidence— In  this  action  by  the  wife  for  a  divorce  evidence 
ooncerninfc  the  standing  of  the  husband,  whether  ^ond  or  bad,  in  his  profes- 
sion,  and  concerning  the  husband's  treatment  of  his  first  wife,  is  incompetent. 

S.  The  discretion  conferred  upon  the  chancellor  to  grant  a  divorce  from  bed 
and  board  for  any  of  the  causes  for  which  a  divorce  a  vinculo  may  be  granted, 
and ''for  such  other  cause  as  the  court  in  its  discretion  may  deem  sufB- 
cient, "  is  not  an  arbitrary  or  unlimited  one,  but  is  to  be  exercised  only 
where  the  facts  show  that  a  separation  of  the  parties  is  demanded  for  the  in- 
terest and  protection  of  the  life,  health  or  happiness  of  the  party  complain- 
infift  by  reason  of  the  conduct  and  treatment  of  the  party  in  fault. 

3.  Same— Custody  of  infant  children— The  want  of  synipathy  and  affection 
on  the  part  of  the  husband  for  the  wife,  and  the  introduction  into  the  case 
by  him  of  evidence  concerning  her  which,  if  true,  would  lessen  her  claim  to 
the  love  and  respect  of  her  friends,  presented  a  Htate  of  facts  authorizing  the 
granting  of  a  divorce  a  mensa  to  her,  and  the  awarding  of  the  custody  of 
the  two  children  of  the  marriage  to  her. 

4.  Same— Where  a  separation  from  l)ed  and  board  is  ordered  the  chancellor 
will  look  to  the  couifurt  and  happiness  of  the  children  of  the  parties,  and 
award  the  custody  of  them  to  the  parent  whose  time  and  attention  can 
best  he  devoted  to  their  care  and  welfare:  and,  as  a  general  rule,  their  custody 
should  be  given  to  the  mother  when  her  ability  and  Utness  to  care  for  them 
it  unquestioned. 

Id  this  case  it  was  proper  to  commit  the  children  to  the  care  of  the  mother, 
but  the  father 'should  be  allowed  to  see  them  once  a  week. 

Humphrey  &  Davie  and  Dodd  &  Dodd  for  appellant. 

Abbott  &  Rutlege  and  O'Neal,  Phelps,  Pryor  &  Selligman  for 
appellee. 

Appeal  from  Jefferson  Circuit  (V)urt,  Chancery  division. 

Opinion  of  the  court  by  Judge  Pryor. 

This  suit  in  equity  was  instituted  in  the  court  below  by  Carrie 
B.    Irvin   against   her   husband,   Joseph   W.  Irvin,  in  which   she 
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sought  an  absolute  divorce,  and  was  granted  by  the  Judgment  A 
divorce  only  from  b<^d  and  board,  and  given  the  custody  of  her 
two  children,  with  certain  allowances  made  to  her  in  the  way  of 
alimony  and  the  payment  of  the  fees  of  counsel.  The  husband 
takes  the  original  appeal,  and  the  wife  asks  a  cross  appeal,  and 
insists  that  the  prayer  of  her  petition  should  have  been  granted. 
Til  is  is  a  voluminous  record,  made  up  mostly  of  irrelevant  and 
incompetent  testimony  for  which  both  parties  seem  to  be  respon- 
sible, and  in  which  no  light  is  thrown  upon  the  history  of  their 
married  life.  Neither  the  treatment  by  the  appellant  of  his  first 
wife  and  the  sad  ending  of  her  existence,  for  wJiich  he  seems  to 
have  been  in  nowise  re'4ponsil)le,  nor  the  standinjj.  whether  good 
or  bad,  of  the  appellant  in  the  professH)n  to  winch  he  ])elongs, 
can  be  considered  in  the  determination  of  this  case,  and  the 
record  should  not  have  been  encumbered  by  such  collateral 
issues. 

These  parties  were  married  February  22,  1882,  and  the  precipe 
time  at  which  their  domestic  troubles  began  the  testimony  fails 
to  disclose,  but  it  is  manifest  that  soon  after  their  removal  from 
Evansville  to  the  city  of  Louisville,  which  was  in  the  month 
of  April  of  the  year  1884,  the  wife,  who,  prior  to  that  time,  always 
evidenced  a  cheerful  and  contended  disposition,  became  molan- 
choly  and  unhappy  in  lier  married  relation,  and  whether  from 
a  nervous  and  anxious  condition,  often  the  result  of  a  married  life, 
or  from  the  indifference  of  her  husl)and  to  her  comfort  and  hap- 
piness, is  one  of  the  tlie  (lueslions  of  fact  involved. 

The  testimonials  to  the  refined  and  pure  character  of  MrB. 
Irvin  from  those  who  were  her  intimate  iriends  conduce  strongly 
to  show  that  the  statement^  of  tlie  servants  employed  about  the 
house  of  tile  defendant  as  to  acts  and  confessions  on  the  parr  of 
the  wife,  tending,  if  true,  to  degrade  her  in  the  estimation  of  her 
friends,  art*  entitled  to  but  little  credence,  and  when  the  husband 
in  his  defense  resorts  to  the  evidence  of  domestics,  who,  to  say 
tlie  least,  are  not  of  the  most  reputable  character,  for  the  purposV 
of  showing  on  the  part  of  tlie  wife  a  course  of  conduct  towards 
both  liiinself  and  children  at  t(»tal  variance  with  her  whole  life. 
it  creates  at  least  a  suspicion  that  her  wrecked  conditicm,  physi- 
cally and  mentally,  is  tg  be  attributed  to  a  want  of  alTection  on 
the  part  of  her  husband. 

That  the  plaintiff  was  a  devoted  wife  and  mother  this  record 
abundantly  shows,  and  even  from  the  testimony  of  the  principal 
witnesses  Vor  the  (lefense  it  is  evident  that  if  the  husband,  who 
must  have  known  the  |)hysieal  condition  of  the  wife,  had  exhib- 
ited to  her  some  evidence  of  liis  affection  this  unfortunate  litiga- 
tion would  never  have  arisen. 

In  the  course  of  their  married  life  tlu*  plaintiff  became  enceinte 
seven  or  <'ight  times  during  a  period  of  nine  years,  and  her  ner- 
vous svslein  was  in  such  a  condition  as  required,  on  the  part  of 
the  luisband,  the  nn)st  careful  nursing  and  tender  care.  She  was 
sacrificing  her  health  and  even  her  life  in  giving  evidence  of  her 
atf(H'tion  for  him,  and  liie  inditferenee  on  his  part  as  to  her  con- 
dition, and  an  absence  of  consideration  for  her  happine.^s,  was 
ealculated  not  only  io  a«j:gravate  her  normal  condition,  but  made 
her  married  life  anything  hut  pleasant. 

Tlvre  never  was  any  actual  viohiice  committed  by  the  husband 
upon  the  wife  nor  any  threats  of  violence  made,  but  such  cruelty 
may  be  inflicted  on  the  wife  by  (»xhibitif)ns  of  a  want  of  atfee- 
tion  and  a  disregard  of  tln^  marital  relations  as,  in  its  results  or 
etfeet  on  the  wife,  would  exceed  in  Jj)unishment  any  blow  that 
miirht  be  inflicted  upon  hvv  person. 
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It  must  be  conceded  that  the  defendant  in  this  case  is  devoted 
'to  his  children,  and  we  are  not  satisfied  the  evidence  before  us 
presents  .such  a  state  of  case  as  would  authorize  a  judgment  a 
"vinculo  matrimonii,  and  thus  destroy  all  hope  of  reconciliation 
between  these  parties,  and  the  statute  designed  to  meet  such  a 
case  as  the  one  before  us  provides  that  **a  judgment  from  bed 
and  board  may  also  be  rendered  for  any  of  the  causes  which 
allow  a  divorce,  or  for  such  other  cause  as  the  court  in. its  dis- 
tjretion  may  deem  sufficient.'' 

This  discretion  is  neither  arbritrary  nor  unlimited,  but  must 
Birise  from  a  state  of  fact  showing  that  a  separation  is  demanded 
for  the  interest  and  protection  of  the  life,  health  or  happiness  of 
the  party  complaining,  on  account  of  the  conduct  and  treatment 
"Of  the  on  ?  in  default. 

'  The  wife  not  being  entitled  to  a  divorce  a  vinculo,  it  is  proper 
to  inquire  upon  what  ground  the  separation  from  bed  and  board 
has  been  granted,  for  if  such  a  judgment  is  not  authorized  it  will 
affect  the  question  as  to  which  of  the  two  is  entitled  to  the  cus- 
tody of  the  infant  children. 

In  the  case  of  Evans  v.  Evans,  14  Ky.  Law  Rep.,  628,.  it  was 
held  by  this  court  that  no  appeal  could  be  granted  from  a  judg- 
ment of  divorce,  wh(;ther  absolute  in  its  character  or  from  bed 
»nd  board,  and  if  this,  opinion  is  adhered  to  the  appeal  of  the 
husband  can  only  pr-^sent  the  question  as  to  the  custody  of  the 
children;  but  if  the  views  of  counsel  are  to  prevail  and  the  right 
x)f  appeal  exists,  it  is  plain,  from  the  facts  before  us,  the  judg- 
ment   for  the  wife  should  be  sustained. 

The  coldness  and  indifference  on  the  part  of  the  appellant  to« 
wards  his  wife  for  several  years  succeeding  the  separation  was 
such  as  to  render  her  life  almost  intolerable,  and  while  his  con- 
tluct  can  not  be  said  to  be  inhuman,  it  bordered  on  a  degree  of 
cruelty  that  must  have  tended  to  destroy  her  peace  of  mind  and 
render  ?d  her  an    unhappy  woman. 

It  is  not  necessary  to  allude  to  the  particular  facts  or  acts  evl- 
<lencing  the  want  of  sympathy  and  solicitude  upon  the  paitof 
the  defendant  for  his  "wife  in  her  unfortunate  condition,  but  it 
maybe  ^aid  that  when  the  dotondant  brought  into  this  case  testi- 
mony that,  if  true,  must  lessen  tlic  wife's  claim  to  the  resiject  and 
love  of  her  friends,  it  strengthened  tier  claims  for  relief,  and  de- 
manded  at  the  hands  of  the  chancellor  such  a  judgment  as  was 
renvlered  below.  He  has  confided  the  custody  of  the  cliildren  to 
their  mother,  who,  above  all  otiiers,  should  be  permitted  to  care 
for  her  own  offspring,  when  her  ability  and  fitness  to  do  so  is  un- 
questioned, and  this  part  of   the  judgment   will  not  be  disturbed. 

The  absolute  dominion  on  the  part  of  the  husband  over  the  per- 
son of  the  wife,  and  his  right  to  custody  of  the  children  when  sep- 
Hrati<m  takes  place,  recognized  by  the  rule  of  the  conmion  law,  is 
neither  sanctioned  nor  apnroveci  by  the  enlightened  jurisprudence 
of  the  present  day;  and  the  chancellor,  where  a  separation  has 
been  ordered,  will  look  to  tlie  comfort  and  happiness  of  (ho  chil- 
dren, and  confide  their  keeping  to  tlial  parent  whose  time  and 
attention  can  best  be  devoted  to  their  care  and  welfare.  This  the 
chancellor  has  done,  and  retained  the  case  on  the  docket  that  he 
may  make  such  changes  as  to  the  care  of  the  children  as  circum- 
Ktahces  re(iuire. 

The  father  and  the  children  should  be  permitted  to  see  each 
other  once  a  week,  and  as  they  are  advancing  in  years  he  should 
be  consulted  as  to  their  education,  and  in  refereiice  to  any  mat- 
ter of  moment  affecting  their  interests. 

The  judgment  is  affirmed  on  the  original  and  crcKSs  appeal  as  to 
all  the  questions  made. 
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'Judge  Pryor  delivered  the  following  response  to  a  petition  for 
rehearing: 

In  the  petition  for  rehearing  there  is  no  reason  assigned  or  ar-. 
gument  made  for  a  reversal  that  was  not  fully  considered  on  the^ 
original  hearing. 

In  the  opinion  bel^w  the  appellant  was  permitted  to  see  hiti 
children  certain  hours  on  each  day.  This  we  thought  not  onlv  in- 
convenient to  both  parties,  but  unnecessary,  and  supposed  the 
chancellor  below  would  fix  the  time  and  place  where,  at  least 
once  a  week,  the  appellant  could  see  his  children,  and  certainly 
not  at  the  house  of  the  wife's  father. 

The  petition  now  asks  this  court  to  give  the  custody  of  the  son: 
to  the  appellant.  This  we  are  not  inclined  to  do.  The  nervous 
condition  of  the  wife,  augmented  in  its  effect  upon  her  by  the 
treatment  of  the  husband,  is  such  that  a  separation  from  the  child 
might  produce  disastrous  results.  The  boy  is  quite  young,  and 
from  tne  proof  in  this  record  is  being  well  taken  care  oi,  and 
while  wo  recognize,  as  counsel  suggests,  that  the  husband  haa 
feeling  as  well  as  the  wife,  we  know  the  affection  of  the  mother 
for  her  offspring  is  more  intense  than  that  of  the  father,  and  vr© 
are  not  disposed  to  sunder  tics  that  would  but  add  to  the  misfor^ 
tune  of  the  wife,  whose  condition,  to  a  great  extent,  has  beea 
caused  by  the  want  of  affection  on  the  part  of  the  appellant. 

The  chancellor  below  has  retained  the  full  power  and  control 
over  the  judgment  in  this  case  as  to  the  custody  of  the  children 
and  their  welfare,  and  if  the  son  is  old  enough  to  go  to  scbooU 
and  the  father  desires  it,  he  ought  to  be  sent  to  schooU 

Petition  overruled. 


JOHNSON  V.  JOHNSON. 

(Filed  January  17,  1895.) 

Dlvorce—Kestit.utioD  of  property  acquired  by  i-eason  of  the  Bianiage— A 
judgment  grouting  a  husband  a  divorce  a  vinculo  which  contained  a  sren- 
eral  order  for  a  restoration  of  any  pro|)ert-y  not  disposed  of  at  the  coiuinenoe- 
luent  of  the  action,  which  either  party  bad  obtained  directly  or  Indirectly 
from  or  through  the  other  during;  the  marriage,  in  consideration  or  by  rea^^ 
80D  thereof,  did  restore  to  the  husband  leal  or  personal  property  that  bad 
been  setr led  upon  the  wife,  in  lien  of  alimony,  by  an  order  of  court  Id  a  pre- 
vious suit  between  the  husband  and  wife  wherein  the  wife  was  granud  a 
divorce  a  mensa. 

O'Neal,  Phelps,  Pryor  &  Selligman  for  appellant. 

Appeal  from  Jefferson  Circuit  C'ourt,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

In  a  former  action  between  the  appellant  and  the  appellee  tliere^ 
was  a  judgment  rendered  in  Octol)er,  1S86,  granting  the  appellant  a 
divorce  a  mensa  et  thoro  from  the  appellee,  and  in  lieu  of  alimony 
awarding  her  certain  personal  property  and  household  goods  then 
in  her  possession,  ancl  also  settling  on  her  for  life  a  house  and  lot 
situated  on  Lampton  street,  in  Louisville,  Ky.,  theretofore  be- 
longing to  her  husband.  On  appeal  to  this  court  that  judgment 
was  affirmed. 

Thereafter,  in  1887,  the  husband  brought  a  suit  for  absolute  di- 
vorce, and  obtained  the  relief  sought  in  1891.  This  latter  judgment 
provided  in   general  terms  for   a   restitution  of  any  property  not 
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disposed  of  At  the  com  men  cement  of  the  action,  which  either 
Iparty  may /httv«  olbtained  directly  or  indirectly  from  or  through 
the  other  (lur>hg>rftaitTiftge  iii  eotislderation  or  by  reason  thereof. 
ThereUpdti  the  ai>pellee  itistimifed  this  action  against  the  appel- 
lant. Reeking  to  recover  the  persoYial  property  which  had  been 
given  her  Under  tlie  former  judgment,  and  to  have  restored  to 
him  the  "possession  of  the  house  and  lot  formerly  adjudged  to  the 
wife  for  life.  Judgment  to  that  effect  was  rendered  by  the  chan- 
cellor, and  the  wife  has  appealed.  We  are  of  opinion  that  the 
property  theretofore  adjudged  to  the  wife  in  the  judgment  of  1^ 
IS  unaffected  by  the  general  and  fomal  order  of  restitution  In  the 
.judgment  of  1891.  The  law  (section  425.  Civil  Code)  povides  that 
every  judgment  for  a  diverge  from  the  bond  of  matrimony  shall 
'tsontain  such  an  order  of  restitution,  but  the  order  is  merely  a 
formal  one,  and  is  not  intended  to  settle  any  controversy  cbn- 
X5erning  the  title  of  property,  certainly  not  to  set  aside  a  former 
final  judgment  of  the  court  between  the  divorced  parties.  That 
judgment  finally  disposed  of  the  property  in  controversy  before 
the  commenceiiieYit  of  the  action  for  divorce  brought  by  the  hus- 
band in  1891.  The  wife  did  not  obtain  the  property  in  considera- 
tion or  by  reason  of  tlie  marriage. 

In  Flood  v.  l^lood,  6  Bush,  167,  the  husband  conveyed  to  cer- 
tain trustees  for  the  use  of  his  wife  a  tract  of  land  in  lieu  of  ali- 
mony pending  divorce  proceedings,  in  which  the  wife  was 
•granted,  as  in  this  case,  a  separation  from  bed  and  board.  The 
•husband  subsequently  obtained,  in  an  action  therefor,  an  abso- 
lute divorce  on  tlie  ground  of  the  judgment.  His  petition  there- 
after filed  to  have  the  trust  deed  set  aside  was  held  to  have  been 
properly  dismiKSed,  the  property  not  having  been  received  in  con- 
=sidtratjon  of  or  by  reason  of  marriage. 

So  in  Williams  v.  Gooith,  8  Met.,  486,  it  was  held  that  this  order 

'of   restoratioti    was  a  formal  one,  and  not  designed  to   settle  any 

tjontroversy  with  ref^erence  to  any  specific   property   between    the 

-<livorced   parlies.    To   the  same   effect  is   the  case  of    Beniwtt  vj 

Bennett,  16  Ky.   Law  Rep.,  72. 

The  Judgment  restoring  the  property  to  the  appellee  is  reversed," 
>vith  directions  to  dismiss  the  petition,  ^ 
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(Filed  ifain^ary  80,  1895— Not  to  be  reported.) 
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1.  Devlae— Vested  r«m«li)der— A  devlFe  of  land  to  one  of  testator's  frrand- 
■children  for  ftfts  remainder  to  his  issue  and  If  he  dies  without  Issue,  re^ 

malndher  nxvr  io  other,,  creates  a  vested  remainder  in  the  children  of  the 
KrandcT/Ild,  ffubjeot  tfo  ^>e  defeated  hy  their  death,  without  leaving  issue  be- 
lore  the  dearth  of  the  life  tenant,  their  father.  t 

2.  Sittne-'Povs^r  of  chancellor  to  ordir  sale  of  land  under  teims  of  will— 
'Where  a 'Will  autborizes  the  chancellor  in  a  certain  contingency  to  decree  a 
-Bale  of  lamd  devtsed  to  one  for  lifp,  remainder  to  others,  the  chancellor  has 

lihe  atit'hority  to  t5rd*»r  the  i^ale  where  the  contingencies  niention^^d  in  the 
■^111  arise,  and  tire  Kale  lieing  one  made  under  the  terms  of  the  will,  the  pro- 
t>eedfngs  need  not  conform  to  provision  of  the  Coc'e  providing  for  sales  of 
«f<tates  in  remainder,  etc. 

8.  Th»*  appearance  of  nn  Infant  defendant  under  the  age  of  fourteen  jears 
hy  his  statutory  guardian,  who  filed  an  answer  for  him.  In  the  suit  to  sell 
Irind  Jn  whi^'hhf*  ha^l  a  contingent  remainder  interest^  brought  him  before 
•(he  court,  so  a <  to  mal^e  the  order  of  sale  conclusive  ps  to  biiu. 


662  GARR,  &C.  V.  ELBLE,  &C. 

L.  L.  Parks  for  appellants. 

T.  L.  Burnett  and  Lane  &  Burnett  for  appellees. 
Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Judge   Pryor. 

This  is  a  familiar  record,  and  presents  for  the  third  time  the 
right  of  the  devisees  and  the  power  of  the  chancellor  to  sell  the 
land  held  under  the  will  of  David  Blankenbaker. 

The  devisor  owned  a  tract  of  land  adjoining  the  city  of  Louis- 
ville that,  at  the  date  of  this  will,  was  unproductive,  but,  antiti- 
pating  the  growth  of  that  city  and  an  extension  of  its  boundan", 
by  a  provision  of  his  will  took  from  his  immediate  iJevisees  the 
power  of  sale. 

The  devir.e  of  the  land  wns  to  his  wife  for  life,  with  the  direc- 
tion that  the  land  should  be  divided  at  her  death  in  a  particular 
mode,  that  seems  to  have  b«'en  followed,  and  that  portion  of  it, 
composed  of  {h«  western  pjirt  of  the  parcel  on  the  south  side  of 
Broadway,  he  devised  to  his  seven  grandchildren  for  life,  witji 
remainder  over. 

By  proper  proceedings  in  the  court  below  a  petition  in  severalry 
was"  had  among  the  devisees,  and  in  that  division  there  was  con- 
veyed to  Silas  Blankenbaker,  a  grandchild^  for  his  natural  life,  a 
sm^all  parcel  of  this  land,  remainder  in  fee  to  his  issue;  and  if  he 
died  without  leaving  issue  then  the  one-half  of  the  remainder  in 
fee  to  the  surviving  grandchildren,  etc. — in  other  words,  the  con- 
veyance to  Silas  followed  the  language  of  the  will.  The  devi-.- 
was  to  his  grandchildren  for  life,  remainder  to  their  issue,  and  if 
dying  without  issue  the  one's  portion  thus  dying  to  pass  cone- 
half)  to  the  surviving  grandchildren  or  their  issue,  and  the  other 
half  to  the  two  sons  of  the  testator.  It  is  plain,  we  think.  th«?r»j 
was  a  vested  estate  in  the  children  of  the  grandchildren  by  the 
terms  of  tliis  will,  if  any  living,  subject  to  be  divested  in  the  event 
they  were  dead  without  children  at  the  death  of  the  life  tenant. 

Silas,  however,  had  no  children,  and  was  somewhat  advanced 
in  years  when  he  instituted  this  action  to  have  the  parcel  of  •*iirht 
acres  allotted  liim  sold  under  the  will  of  his  grandfather.  To  this 
petition  he  made  the  two  sons  of  the  testator  defendants,  and 
also  made  all  the  grandchildren,  or  all  those  who  would  have 
taken  and  owned  the  estate  if  his  life  had  then  terminated,  par- 
ties defendants,  and  in  this  way  the  owner  of  the  life  estate, 
and  all  Ihoso  who  would  have  taken  the  remainder  interest 
were  !)ef()re  the  court.  The  will  prohibited  the  grandehildrfn 
from  selling  their  life  estate,  ruid  also  their  heirs  or  children,  un- 
til they  arrived  at  twenty-one  years  of  age,  but  provided  '* should 
the  taxes  and  other  expenses  or  liabilities  growing  iinmediatelv 
out  of  said  land  at  any  time  amount  to  a  greater  sum  than  can  le 
realized  from  tlie  cultivation  or  rent  of  the  land,  then  the  land 
may  be  sold  by  decree  of  the  chancery  court  or  oMier  court  of 
competent  jurisdiction,  upon  its  being  made  to  aj^pear  that  thf 
expenses  arising  from  the  land  were  more  thajj  tlie  income- 
derived  from  it."  The  proceeds  of  sale,  after-  deducting  the 
charge  upon  it,  to  be  invested  and  held  in  the  manner  provided 
by  the  will. 

In  this  action  the  eight  acres  of  land  allotted  to  Silas  were 
sold,  and  the  appellee,  FMble,  became  the  purchaser.  The  facts 
showing  a  want  of  income  to  defray  or  discharge  the  burden  then 
existing  on  the  land  were  made  to  appear,  and  the   necessity  foe 
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the  sale  as  contemplated  by  the  testator,  so  there  can  be  no 
reason  for  disturbing  the  judgment  if  the  proper  parties  were 
before  the  court.  The  land  sold  for  $1,200,  and  $2(X)  of  that  sum 
was  applied  to  the  charge  upon  the  land,  and  the  remaining  sum 
invested  in  realtv,  to  be  held  in  the  same  manner  as  the  land 

sold. 

It  is  insisted  that  this  question  has  h«  retofore  been  decided 
upon  like  facts  adverse  to  the  appellee  in  an  action  in  equity  by 
some  of  the  bene  flciaries  for  a  sale  of  a  part  of  this  land.  A 
casual  reading  of  the  opinion  in  that  case  will  show  that  this 
court  was  not  satisfied  the  state  of  case  existed  for  a  sale  as  re- 
quired by  the  devisor,  and  for  that  reason  denied  the  right  to  a 
disposition  of  the  land  in  opposition  to  £lie  will  of  thn  testator. 

It  is  also  contended  that  this  proceeding  should  have  been  im- 
der  the  Code  providing  for  the  sale  of  estates  in  remainder,  etc., 
and  for  that  reason  the  judgment  is  void.  This  was  unnecessary, 
and  while  the  chancellor  could  have  decreed  a  sale  under  the 
Code  if,  in  addition  to  the  facts  necessary  to  be  adjudged  in 
such  cases,  it  had  been  further  alleged  that  the  facts  existed 
upon  which  the  teslator  ha* I  conferred  the  right  to  sell,  yet  this 
Is  an  independent  action,  calling  on  the  chancellor  to  sell  by 
reason  alone  of  the  provisions  of  the  will;  in  fact  to  execute  tlie 
wishes  of  the  testator  and  release  the  life  tenant  from  liability 
for  taxes  and  encumbrances  on  this  land  when  producing  no  in- 
come, or  not  enough  to  discharge  such  lien. 

It  is  said  that  P^dward  Garr,  an  infant  under  the  age  of  four- 
teen years,  was  not  before  the  couit.  It  appears  that  he  had  a 
statutory  guardian,  and  that  guardian  entered  his  appearance 
and  filed  an  answer.     (Shelby  v. Harrison,  84  Ky.,  144.) 

It  results,  therefore,  that  all  the  necessary  parties  being  before 
the  court,  and  the  chancellor  having  the  power  to  sell  under  the 
provisions  of  the  will  of  Blankenbaker,  the  purchaser  acquired 
the  title,  and  the  judgment  is  affirmed. 


AMERK^AN  WIRE  NAIL  CO.  v.  GEDGE. 

(Filed  February  1,  1895.) 

1.  Corpcirntlons— Contracts— Stockholders— An  nndcrstaDdiiifir  between  tht* 
srookholder!*  of  a  oorporniion.  ariixed  at  in  informal  nieetinjrs  when  iis 
affairR  wern  hejpjjc  disouased,  that,  a  honua  received  by  it  in  cousiderniion  of 
the  removal  of  ita  plant  to  a  certain  t<iwn  vena  to  be  declan^d  as  a  dividend 
Oil  the  srook  then  existing,  which  nnderstardini?  was  never  ratitieii  or  ap- 
prxived  at  any  direotors'  meetinii,  la  not  obligatory  upon  the  corporation, 
es|  eoially  when  the  financial  condition  of  the  corporation  was  such  that  it 
conld  not  declare  a  dividend  of  any  character  without  impairing  its  capital. 

2.  Same— In  this  rase  the  stockholder,  who  la  seeking  to  enforce  againat 
the  corporation  such  understanding,  sold  his  stock  absolutely  before  any 
dividends  of  any  character  were  declared,  and  without  reserving  any  inter- 
est in  any  dividends,  and.  therefore,  he  must  be  held  to  have  parted  with 
every  interest  in  the  corporation,  including  his  interest  in  dividends. 

J.  W.  Bryan,    Thompson,    Richards    &    Park    and    Richard    P. 
Ernst  for  appellant. 

Hallam  &  Myers  for  appellee. 

Appeal  from  Kenton   Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 
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The  appellee.  Burton  H.  Gedge,was  at  one  time  the  holder  and 
owner  of  276  shares  of  stock  in  a  corporation  known  as  the  Amer- 
ican Wire  Nail  Co.  He  sold  this  stock  on  February  6,  1891,  to  W. 
B.  Thomas,  C.  H.  Garvey,  C.  P.  Garvey  and  E.  J.  Bufflngton, 
and  tliese  parties  sold  or  transferred  it  to  Landon  Thomas. 

After  the  sale  of  this  stock  the  appellee  instituted  this  action  in 
equity  in  the  Kenton  Circuit  Court  against  the  American  Wire 
Nail  Co.,  uniting  with  that  corporation  the  parties  to  whom  he 
sold  his  stock  and  Landon  Thomas  as  defendants,  claiming  the 
right  to  certain  earned  dividends  on  his  stock  that  had  never 
been  paid  him. 

His  claim  is  based  on  the  following  state  of  facts:  The  chief 
office  and  manufacturing  establishment  of  the  corporation 
(defendant)  was  at  one  time  located  in  the  city  of  Covington, 
and  in  the  year  1888  a  proposition  was  made  to  the  corporation 
by  the  board  of  trade  of  Anderson,  in  the  State  of  Indiana,  to 
remove  its  plant  to  that  place,  and  as  an  inducement  agreed  to 
give  the  corporation  ten  acres  of  ground,  the  use  of  a  natural  gas 
well,  and  a  part  of  the  proceeds  of  the  sale  of  numerous  town 
lots.  This  proposition  was  accepted,  and  the  plant  removed  from 
Covington  to  Anderson. 

This  bonus  was  estimated  in  value  at  $2(),0<X)  or  $25, (XM),  and  the 
stockholders  in  the  corporation  at  the  time  the  plant  was 
removed  contemplated  declaring  the  value  of  this  bonus  as  earned 
dividends  on  the  then  existing  stock,  so  as  that  no  future  stock- 
holders, or  others  tlian  the  stock  in  existence  at  that  time,  should 
enjoy  the  benefits  to  be  derived  from  the  acceptance  of  the  lib- 
eral offer  made  by  the  Anderson  Board  of  Trade. 

It  is  alleged  in  his  petition  that  at  ihe  time  plaintiff  sold  his 
stock  this  dividend  or  indebtedness  to  him  by  the  corporation  was 
not  included,  and  lie  insists  that  he  is  entitled  to  his  pro  rata 
share  of  the  value  of  this  bonus  with  the  other  shareholders, 
whose  stock  existed  when  the  donation  was  made,  and  asks  for 
judgment  accordingly. 

The  defense  is  that  no  dividend  had  been  earned  or  declared  by 
the  corporation,  and  that  its  financial  condition  was  such  as  that 
no  dividend  could  have  been  declared,  and  tliat  instead  of  making: 
its  plant  at  Anderson  or  its  value  so  much  earned  dividends, 
either  in  money  or  stock,  its  constant  etfort  was  to  raise  money 
to  prevent  a  financial  wreck;  that  no  such  agreement  as  alleged 
had  been  entered  into  or  consummated. 

It  is  further  claimed  that  when  the  sale  of  the  appellee's  stock 
was  made  all  the  right,  title  and  interest  in  this  plant  or  the 
bonus  i)assed  to  the  purchasers.  The  writing  evidencing  the  sale 
I'H'i  d  s  * 

*•  February  fi,  1891. 

**B.  H.  Gedge  hereby  agrees  to  sell  and  W.  B.  Thomas,  C.  H. 
Oarvey,  (-.  P.  Garvey  and  E.  J.  Bufflngton,  jointly  and  several- 
ly, agree  to  buy  B.  H.  Gedy:e's  275  shares  of  capital  stock  of  the 
American  Wire  Nail  Co.,  oi  Covington,  Ky.,  at  its  par  vale  of  $100 
per  share,  to  be  paid  for  as  follows:  $2,5(K)  cash,  on  or  before  Feb- 
ruary 16,  1891,  tlie  balance  to  be  paid  in  about  weekly  cash  pay- 
ments, the  entire  purc*hase  monev  to  be  paid  on  or  before  April 
1,  1891.*' 

This  writing  was  sijjned  by  all  the  parties,  and  when  executed 
there  was  no  reservation  of  any  interest  on  the  part  of  the  origi- 
nal stockholder  to  the  ground  upon  which  the  plant  was  located, 
or  to  any  pfjrt  of  the  bonus  or  any  claim  asserted  l)y  ihe  appellee, 
directly  or  indirectly,  that  would  indicate  ii  purpose  on  his  part 
to  share  in  that  which,  from  the  proof  in  this  case,  was  neither 
H  cash  ncr  a  stock  dividend. 
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That  the  stockholders,  or  some  of  them  at  least  and  perhaps 
Hll,  sometime  after  this  bonus  had  been  accepted  expressed  an 
intentioTi  to  appropriate  its  benefits  to  the  shares  ttrerr-  tir  exist- 
ence is  no  doubt  true,  but  that  intention  was  never  carried  into 
effect;  but,  on  the  contrary,  the  sbsequent  financial  troubles  of 
the  corporation  afforded  a  strong  reason  for  withholding  any 
action  that  would  perfect  this  original  purpose  of  the  stock- 
holders. 

It  does  appear  that  one  Garvey,  coimected  in  some  way  with 
the  business,  after  an  engine  had  been  purchased  for  tlie  rod  mill 
and  prove<l  to  be  unfit  for  use,  and  on  account  of  which  tlie  com- 
pany sustained  considerable  loss,  was  authorized  to  negotiate 
with  one  of  the  defen<iants,  W.  B.  Thomas,  and  induce  him  to 
t-ake  new  stock,  with  the  reservation  on  the  part  of  the  then 
stockholders  of  $20,(XX)  as  the  value  of  this  bonus,  giving  to  this 
•extent  the  old  stock  preference  over  the  new  stock.  Thomas, 
under  his  arrangement,  took  $30, (XK)  of  the  stock  at  par,  and  we 
may  assume  from  the  testimony  that  he  became  a  stockholder 
under  that  arrangement. 

After  the  money  derived  from  the  sale  of  stock  to  Thomas  had 
been  expended  in  repairs  and  the  purchase  of  a  new  engine,  the 
works  vfere  again  put  in  full  operation,  buV  in  a  short  time  th«* 
mill  was  destroyed  l^y  fire,  and  this  loss  necessitated  additional 
capital  or  a  cessation  of  the  corporate  business. 

The  st<)ck holders,  after  unsuccessful  efforts  to  raise  money, 
again  applied  to  Thomas  for  relief,  and  it  was  then  understood 
by  the  stockholders,  or  several  of  them,  that  in  securing  more 
money  or  selling  inore  stock  the  disfribution  of  the  bonus 
between  the  original  stock liolders  should  be  almndoned,  if  ne.^es- 
T;ary,  in  order  to  obtain  the  requisite  means  for  conducting  tlie 
business.  Landon  Thomas,  a  brother  of  the  defendant,  W.  B. 
Thomas,  the  latter  being  inexperienced  in  business,  was  the  one 
with  whom  the  trade  was  made,  and  $25,(KK)  additional  stock 
taken,  with  the  understanding  his  brother  was  to  share  in  the 
bonus  as  well  as  all  other  assets  of  the  company. 

We  think  it  manifest  from  the  record  before  us  that  the  stock- 
holders, or  several  of  them  at  least  when  this  appeal  was  m-ide 
to  Thomas  through  their  agent,  did  so  with  the  agreement  that 
his  stock  was  to  participate  in  all  the  assets  of  the  company,  and 
equally  certain  that  the  negotiations  between  (iarvey,  who  was 
representing  the  corporation,  and  Landon  Thomns,  the  adviser 
of  his  brother,  led  the  latter  to  believe  that  all  of  his  stock  was 
to  share  in  the  bonus,  and  no  preference  given. 

If  this  was  the  settlement  of  a  mere  partnership  upon  the  char- 
acter of  proof  here,  the  incoming  partner  advancing  as  much  as 
t55,000  to  save  the  firm  from  financial  ruin,  and  investing  his 
money  in  a  business  that  proved  for  the  time  so  discouraging, 
the  chancellor  would  not  fail  to  recognize  the  claim  of  Thomas 
to  a  perfect  equality  in  the  assets  of  the  corporation  with  the 
original  stockholders.  No  rational  business  man  would  invest 
his  money  with  a  view  of  relieving  others  in  pecuniary  trouble, 
and  at  the  same  time  agree  that  his  own  stock  should  be  of  less 
value  than  the  stock  of  those  calling  on  him  for  aid.  ard.  to  use 
the  language  of  a  witness  in  this  case,  it  would  be  unjust  to  make 
Buch  a  distinction. 

The  whole  of  this  case,  however,  as  to  the  division  of  the  bonus 
and  the  taking  of  the  stock  by  Thomas  is  based  upon  an  under- 
standing the  parties  had  that  never  constituted  an  agreement 
that  coiild  be  enforced  as  to  this  bonus.  There  was  not  a  time 
from  the  acceptance  of  the  Anderson  proposition  the  stockholders 
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would  have  agreed  to  have  the  board  of  directors  declare  the 
value  of  this  bonus  a  stock  or  cash  dividend,  and  this  the  entire 
proof  show.-'. 

There  was  no  surplus  fund  of  the  corporation  to  be  divided,  and 
it  is  apparent  that  such  an  agreement,  if  evidenced  by  the  board 
of  directors  making  such  an  order,  would  have  impaired  the  cap- 
ital of  tlie  company  and  lessened   the  chances  for  obtaining  new 

stock  or  additional  loans.  If  the  informal  suggestions  or  under- 
standings made  between  stockholders  of  a  corporation  as  to  what 
should  be  done  is  to  create  a  liability  on  the  corporation,  tlien 
the  existence  of  a  board  of  directors  could  only  be  regarded  as  a 
matter  of  convenience,  and  not,  as  Is  well  settled,  for  the  purpose 
of  spreading  on  the  records  of  their  meeting  that  which  is  to 
bind  tlie  corporation  or  evidence  its  action. 

Here  stockliolders  undertake  to  declare  dividend  when  none 
exists,  and  it  is  evident  that  at  no  time,  if  they  had  such  power, 
would  any  such  dividend  have  been  declared. 

From  the  time  this  plant  was  removed,  in  the  year  1888,  up  to 
the  sale  by  the  appellee  of  his  stock  on  the  6th  of  February,  at 
no  meeting  of  the  board  of  directors  was  it  contended  or  intimated 
that  such  an  order  as  declaring  this  dividend  in  stock  sliould  be 
made,  but  in  the  meantime  it  was,  by  resolution,  declared  **that 
it  was  not  expedient  to  declare  a  dividend,"  and  while  this  reso- 
lution had  no  reference  to  this  bonus,  there  was  entered  on  the 
records  of  the  corporation  only  a  short  time  before  the  sale  to 
these  defendants  a  resolution  reciting  **that  large  sums  of  money 
had  been  expended  far  in  excess  of  the  company's  earnings.** 
showing  the  reason  why  the  stockholders  had  declined  to  con- 
vert, we  might  say,  the  plant  itself  into  stock  for  the  benefit  of 
the  original  stockholders. 

Nothing  was  said  to  Thomas  after  he  had  taken  the  last  stock 
to  the  effect  that  a  part  of  the  company's  property  was  not  to  be 
regarded  as  assets,  nor  was  it  intimated  by  appellee  when  he 
sold  that  the  corporation  was  in  any  manner  indebted  to  him. 

The  first  stock  taken  by  Thomas  was  under  the  suggestion  that 
the  corporation  would  do  what  was  right  by  him*  and  in  taking 
the  last  stock  it  was  certai:ily  his  brother's  understanding,  from 
the  agent  sent  by  the  other  stockholders  to  make  the  negotiation, 
that  this  bonus  belonged  to  all  the  stock — old  and  new  alike. 

We  have  been  considering  the  claim  of  the  appellee  in  this  case 
as  if  the  stockholders  at  informal  meetings  could  regulate  and 
control  the  affairs  of  the  coiporationby  declaring  dividends  and 
determining  what  shall  be  dividends  and  the  mode  of  disposing 
of  its  stocK  without  regard  to  tlic  action  of  the  president  and 
directors,  who  represent  rhe  body-corporate. 

The  individual  stockholders,  says  Mr.  Marowetz  in  his  work  on 
Corporations,  as   such  have  no  power  to  represent  the  body-cor- 
porate, nor  in  any  manner  to  interfere  in  its  management. 
(Marowetz  on  Private  Corporations,  page  888.) 

These  agents  are  elected  hy  the  stockholders,  and  when  acting 
within  the  scope  of  their  authority  can  not  be  interfered  with, 
except  to  be  removed  by  the  stockholders,  when  an  election  is 
held  for  that  purpose.  If  dividends  are  declared,  and  the  agents 
of  the  corporation  refuse  to  pay  them  to  the  stockholder,  equity 
will  interfere  and  require  payment,  for  when  declared  they  be- 
long to  the  stockholder;  hut*  in  this  case  the  stockholders  are 
attempting  to  declare  dividends  in  the  discussion  of  matters  per- 
taining to  the  corporation  at  informal  meetings,  without  reference 
'  to  the  preservation  of  the  capital  stock,  and  to  convert  Into  earn- 
ings or  profits  this  Anderson  bonus  without  any  corporate  action 
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whatever,  and  when  the  testimony  shows  that  at  no  time  could 
the  consent  of  all  the  stockholders  have  been  obtained,  their  en- 
tire action  exemplifying  the  wisdom  of  the  rule  that  **the  board 
of  directors  can  only  bind  tlie  company  when  acting  as  a  body, 
and  no  understanding  or  agreement  among  individual  members 
of  the  board  is  binding  on  the  corporation.'*     (BeAch  on  Private 

Corporations,  section  224.) 

The  appellee  was  an  active  participant  in  the  management  of 
the  corporation  from  the  early  part  of  1889  up  to  the  date  of  the 
sale  of  his  stock  to  the  appellants  on  February  6,  1891,  and  while 
corporate  meetings  were  held  of  a  business  character  from  time 
to  time,  no  mention  seems  to  have  been  made  of  the  disposition 
of  this  bonus,  for  the  reason,  doubtless,  of  the  abandonment  of 
such  a  purpose  on  the  part  of  the  board  of  directors,  caused  by 
the  financial  condition  of  the  corporation. 

The  sale  by  the  plaintiff  vested  the  purchaser  with  all  his  in- 
terests in  the  enterprise.  There  was  then  no  dividend  declared 
of  any  kind  or  description,  and  we  perceive  no  reason  for  grant- 
ing the  relief  sought. 

Judgment  is,  therefore,  reversed,  with  directions  to  dismiss  the 
petition. 


LOUISVILLE  &  NASHVILLE  R,  R.  CO.  v.  GREER. 

(Filed  February  7,  1895— Not  to  be  reported.) 

1.  The  instruotioD  conoerniDg  wlUful  npgligecoQ  ouj?ht  not  to  have  bren 
given  in  this  action  by  appellee  to  r^ cover  dn mages  for  personal  injurleR  sus- 
tained by  him,  while  in  the  employ  of  appellant,  through  its  grosH  neglect; 
but  such  instruction  was  not  prejudicial  to  appellant,  and,  manifestly,  had 
no  effect  with  the  jury  to  appellant's  injury. 

2.  Instructions  concerning  right  to  recover  for  dainages  sustnired  hy 
neglect  of  a  railroad— The  iDstruotions  in  this  rase  oonc«rnijig  the  right  of 
an  employe  to  recover  compensatory  and  punitive  damages  frouj  a  railway 
company  for  injuries  received  through  alleged  gross  neglect,  and  cincerning 
the  measure  of  damages,  and  contritmtory  neglect  and  the  duty  of  the  rail- 
road to  furnish  its  employes  safe  appliances  for  work,  were  unusually  clear 
and  free  from  error,  and  are  approve  d. 

8.  Same— An  instruction  authorizing  the  jury  to  find  compensatory  dam- 
ages for  plaintiff,  and  in  addlti«  n  thereta  "punitive  damages  to  any  amount 
In  their  discretion,  not  exceeding  f25j  00  in  all."  can  not  l«e  ronsMued  to 
authorize  a  finding  of  So.oOO  punitive  damages,  and  then,  in  addition  to 
this,  such  sum  as  the  jury  found  pro]  er. 

4.  Punitive  damages  are  recoverahle  hy  an  employe  of  a  railroad  who  has 
AQStalned  injuries  through  the  gross  neglect  of  the  railroad  con  par. y;  and 
the  failure  of  the  company  to  use  the  diligence  in  the  managenunt  and  rare 
of  its  road  and  trains  that  careless  and  inattentive  persons  usually  exercise 
in  the  prosecution  of  the  same,  or  business  of  like  character,  is  gross  neglect. 

H.  W.  Bruce,  W..  J.  Lisle  and  Thompson  &  McCbord  for  appel- 
lant. 

Hugh  P.  Cooper  and  Thomas  H.  Hines  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Tlie  fac'ts  of  thi.s  case  are  reported  in  Greer  v.  L.  <fe  N.  R.  R. 
Co.,  94  Ky.,  169  [14  Ky.  Law  Rep.,  470],  and  need  not  be  again 
recited.     Upon  a  return  of  the  case   a  trial   again  resulted  in   a 
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Verdict  for  Greer,  this  time  for  $7,5(X),  and  from  the  JudgmeDt 
thereon  the  company  has  appealed.  The  Instructions  of  the  court 
^vere  as  follows: 

1st.  The  jury  are  instructed  that  plaintiff,  when  he  engaged  in 
the  employment  of  defendant  a^  brakeman.  took  the  ordinary 
risk  incident  to  his  business;  but  if  they  believe  from  a  prepond- 
erance of  the  evidence  that  the  injury  to  plaintiff  was  occasioned 
•by  the  gross  or  willful  negligence  of  defendant's  agents  or  em- 
ployes, superior  in  authority  to  plaintiff,  either  in  operating  its 
tram  or  in  failing  to  keep  its  track  in  the  switch  yard  and  coup- 
ling apparatus  in  a  reasonable  safe  condition,  then  the  law  is  for 
plaTntin,  and  the  jury  should  so  find. 

2d.  If  the  jury  find  for  plaintiff,  they  shall  award  such  dam- 
ages that  the  proof  shows  he  has  sustained,  and  in  estimating 
the  amount  of  damages  they  should  take  into  consideration  the 
age  and  situation  of  the  plaintiff,  his  earning  capacity  and  its 
proi)able  duration,  his  bodily  suffering  and  mental  anguish  re- 
sulting from  the  injury  received,  and  the  loss  sustained  by  the 
want  of  the  limb  injured,  and  the  extent  to  which  he  is  disabled 
from  making  a  support  for  himself  by  reason  of  the  injury  re- 
ceived, and  they  may,  in  addition  to  such  compensatory  damages, 
give  punitive  damages  to  any  amount  in  their  discretion  not  ex- 
ceeding. $25, 0(X)  in  all. 

8d.  Gross  negligence  is  the  failure  to  take  such  care  as  a  person 
of  common  sense  and  reasonable  skill  in  like  business,  but  of 
■careless  habits,  would  observe  in  avoiding  injury  to  his  own  per- 
son or  life  under  circumstances  of  equal  or  similar  danger  to  the 
plaintiff  on  the  occasion  under  consideration. 

4th.  Willful  negligence  is  the  intentional  failure  to  perform  a 
known  or  manifest  duty  in  which  the  public  has  an  interest,  or 
which  was  important  to  the  plaintiff  on  the  occasion  complained 
of  in  preventing  or  avoiding  the  injury  to  himself. 

At  the  defendant's  instance  it  also  gave  the  following  instruc- 
tions: 

A.  Defendant  was  required  by  law  to  keep  its  train  and  coup- 
ling pin  and  track  where  the  injuries  to  plaintiff  occurred  in  a 
reasonable  safe  condition  for  the  use  of  its  employes,  using  the 
same  In  a  reasonable  prudent  manner,  and  If  said  train  and  coup- 
ling pin  and  track  were  in  such  a  reasonable  safe  condition,  and 
plaintiff  received  his  injuries  by  reason  of  the  condition  of  said 
train  and  coupling  pin  and  track,  the  jury  should  And  for  de- 
fendant. 

C.  If  the  jury  believe  from  the  evidence  that  the  plaintiff,  with- 
out being  required  to  do  so  by  the  duties  of  his  position,  or  by 
the  orders  of  those  superior  to  him  in  controlling  the  movements 
of  the  trdin,  exposed  Iiis  body  between  the  cars  when  they  were 
in  motion  to  uncouple  them,  and  his  ankle  was  thereby  crushed, 
the  jury  should  And  for  defendant  unless  they  further  believe 
from  the  evidence  that  those  operating  rhe  train,  superior  In  au- 
thority to  plaintiff,  knew  he  was  exposing  himself  to  Injury  by 
going  between  the  cars  when  in  motion,  and  failed  to  take  means 
to  spare  him  from  injury. 

1).  The  jury  are  instructed  that  on  entering  defendant's  .service 
as  brakeman  plaintiff  assumed  the  risks  ordinarily  incident  to 
the  prosecution  of  his  business,  and  this  includes  risks  arising 
from  the  negligent  acts  of  those  in  the  smne  grnde  of  service  with 
plaintiff,  and  if  the  jury  believe  from  the  evidence  that  the  in- 
juries to  plaintiff  resulted  from  the  risks  ordinarily  Incident  to 
his  business,  or  from  the  negligent  acts  or  omissions  of  his  fellow 
brakemen,  the  jury  should  find  for  defendant. 

E.  If  the  plaintiff,  by  the  use  of  orc^'p^ry  cmc.  could  have  pre- 
vented the  injury,  the  jury  should  fii  d  for  dtfendant. 
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F.  If  the  Jury  believe  said  train  or  coupling  pin  or  track  where 
the  accident  occurred  was  not  in  a  reasonable  safe  condition,  yet 
if  tiiey  believe  plaintitf  knew  of  their  condition  and  continued 
without  objection  to  work  with  and  use  them,  and  his  injuries, 
therein  resulted  to  him,  the  jury  should  find  for  defendant. 

We  have  thus  quoted  the  instructions  in  full  because  they  seem 

to  us  to  be  unusually  well  put  and  free  from   error.     It   is  true 

that  the  question   of   willful   negligence   ought  not  to  have  been- 

submitted   because  such  degree  of  negligence  was  not  required  to 

exist  in  order  for  plaintiff  to  recover.  It  was  not  prejudicial  to 
the  appellant,  however,  and  manifestly  had  no  effect  with  the- 
jury  to  the  hurt  of  the  appellant. 

It  is  insisted  that  under  instruction  No.  2  the  jury  were  author- 
ized to  find  as  much  as  $25, (XX)  for  punitive  damages,  and  then  in 
addition  to  this  any  sum  whatever,  whether  less  or  more  than 
$25,0<X).  We  think  It  unreasonable  to  so  construe  the  instruction, 
or  that  the  jury  so  construed  it.  The  damages  were  not  to  exceed 
••$25,000  in  all.^' 

The  contention  that  this  is  not  a  case  for  punitive  damages 
may  be  answered  in  the  language  of  this  court  in  Maysville  & 
Lexington  E.  R.  Co.  v.  Herrick,  Id  Bush,  127,  where  it  wa», 
said:  **This  is  a  common  law  proceeding  to  recover  damages  for 
a  personal  injury  not  resulting  in  death,  and  punitive  damages 
were  recoverable  if  the  proof  showed  that  the  company  failed  to 
use  such  diligence  in  keeping  its  railroad  bridge  in  repair  as  care- 
less and  inattentive  persDns  usually  exercise  in  the  prosecution 
of  the  same,  or  of  business  of  like  character.  The  absence  of 
slight  care  in  the  management  of  a  railroad  train  or  in  keeping  a 
railroad  track  in  repair  is  gross  negligence,"  etc. 

The  appellant  also  complains  that  instruction  "B''  was  not 
given,  which  is  as  follows:  '*If  the  risk  and  danger  of  going  be- 
tween the  cars  was  apparent,  open  and  visible  to  plaintiff  when 
he  went  in  to  do  the  uncoupling  of  the  cars,  the  jury  should  find 
for  defendant  unless  the  jury  believe  that  those  superior  to  plair- 
tifl  in  operating  the  train  knew  of  the  plaintiff's  peril  and  danger^ 
and  negligently  failed  to  take  means  to  prevent  the  injuries  la 
plaintiff.'' 

This  instruction  seems  to  leave  out  of  consideration  the  danger- 
ous condition  of  the  track,  and  the  defect  in  the  coupling  pin,  as 
well  as  the  careless  handling  of  the  train,  and  appears  to  be  em- 
braced, so  far  as  it  correctly  states  the  law,  in  instructions  C  I) 
and  E,  given  at  the  defendant's  instance. 

Judgment  affirmed. 


WATSON  LODGE  NO.  82,  I.  O.  O.  F.  v.  DRAKE,  &c. 

(Filed  February  8,  1895— Not  to  be  reported.) 

Injury  to  adjoining  property  by  excavation— Peremptory  inRtmotion— The 
evidence  showed  that  appellant's  house  had  been  injured  br  thn  excavatioD 
made  by  sonae  one  on  appellees'  lot,  in  pursuance  of  appplleps'  desii-e  and 
determination  to  erect  a  building  uj)on  their  property.  Whether  the  injury 
was  caused  by  a  negligent  and  careless  making  of  ^uch  exravatious  was  fr  r 
the  jury  to  determine.  Since  there  was  some  evidenc**  cnnducin^  to  sh«  w 
that  the  appellees,  the  owners  of  the  property,  controlled  and  dirtcted  the 
manner  in  which  th«  workmen  and  contractors  did  the  work,  it  was  rrror  to 
ffive  a  peremptory  instruction  to  find  for  them  because,  if  the  work  was 
Sone  under  their  dir*'Ction  carelessly  and  nngligently,  they  are  liable  for  ti.e 
damages  thereby  done  to  appellant's  buildings. 
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White  &  Brooks  and  J.  J.  Cornelison  for  appellant. 

O^Rear  &  Bigstaff  for  appellees. 

Appeal  from  Montgomery  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Guffy. 

The  appellant,  the  Watson  Lodge  No.  32,  Independent  Order  of 
Odd  Fellows,  and  the  appellees,  J.  M.  Bigstaff  and  R.  Q.  Drake, 
were  the  owners  of  adjoining  lots  in  Mt.  Sterling,  Ky.,  and  ap- 
pellees desired  to  have  certain  improvements  made  upon  their 
lot  which  required  considerable  excavation,  and,  as  they  allege, 
hired  J.  W.  McKenas  to  erect  the  desired  building,  and  he  in 
turn  employed  John  Carlet  to  do  certain  portions  of  the  work. 
Appellant  was  the  owner  of  a  building  on  its  lot  near  to  or  upon 
the  dividing  line  between  it  and  appellees'  lot.  It  appears  that 
the  excavations  made  by  the  workmen  for  the  purpose  of  making 
the  desired  improvements  caused   the  destruction  in  whole  or  in 

part  of  appellant's  building,  and  appellant  brought  this  suit  in 
the  Montgomery  C'ourt  of  Common  Pleas,  seeking  to  recover  of 
appellees  and  McKenas  and  Carlet  the  damages  sustained  by  it 
on  account  of  the  falling  and  destruction  of  the  said  building, 
alleging  that  the  excavations  and  tlie  work  so  done  by  appellees, 
or  caused  to  be  done,  was  unskillfully,  negligently  and  unreason- 
ably performed.  All  the  defendants  answered  and  denied  appel- 
lant's allegations  of  unskillfulness  and  carelessness.  After  the 
introduction  of  evidence  of  all  parties  the  court  gave  the  jury  a 
peremptory  instruction  to  find  for  appellees,  which  was  done  by 
the  jury,  and  the  jury  disagreed  as  to  the  other  defendants. 
Judgment  was  rendered  for  appellees  upon  the  verdict.  Appel- 
lant's motion  for  new  trial  was  overruled,  and  it  has  appealed  to 
this  court.  Appellant  sets  up  eleven  different  grounds  for  new 
trial.  We  deem  it  unnecessary  to  notice  any  except  the  first- 
named,  viz.,  the  peremptory  instructions  given  to  the  jury  to 
find  for  appellees.  It  is  not  necessary  to  go  into  a  generaldis- 
cussion  of  all  the  evidence.  The  evidence  tends  to  show  that  ap- 
pellant suffered  a  severe  loss,  and  that  it  was  caused  by  the 
excavations  made  by  some  one  in  pursuance  of  appellees'  desire 
and  determination  to  erect  on  their  lot  a  certain  building. 

Wheth<»r  tlie  injury  was  caused  by  the  negligent  or  careless 
manner  in  which  the  work  was  done  was  a  question  for  the  jury, 
and  if  so  caused  it  was  the  i)rovince  of  the  jury  to  find  against 
the  party  or  parties  so  causing  the  damage.  There  was  .some 
proof  tt-n'ding  to  show  that  some  one  was  in  fault.  The  failure  of 
the  jury  to  agree  as  to  McKenas  and  Carlet  show  that  at  least 
part  of*  the  jury  deemed  llieni  not  free  from  blame. 

Thore  was  some  evidence  tending  to  prove  that  appellees,  es- 
pecially Higstatf,  directed  and  controlled  the  way  and  the  man- 
uvv  of  doing  the  work.  If  in  fact  appellees  did  do  so,  and  if  it 
was  done  carelessly  and  negligently,  and  if  such  negligence  and 
carelessness  caused  the  destruction  of  appellant's  buiTdino:,  ap- 
p(^lle^^s  would  be  lial)le  for  the  damage  so  resulting  to  appellant. 
It  may  be  that  the  jury  believed  that  appellees  had  controlled 
the  workmen  and  had  caused  them  to  so  dig,  excavate,  etc.,  in 
such  a  carel(»ss,  negligent  and  unreasonable  manner  as  to  destroy 
appellant's  property,  and  if  they  did  so  believe  it  would  have 
been  their  province  to  find  for  appellant  against  appellees, 
whether  or  not  they  also  found  for  appellant  against  the  other 
defendants. 
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We  are  of  opinion  that  the  court  erred  to  the  prejudice  of  appel- 
lant in  giving  the  peremptory  instructions  complained  of. 

The  judgment  is,  therefore,  reversed  and  cause  remanded,  with 
directions  to  award  the  plaintiff  a  new  trial  and  for  further  pro- 
ceedings consistent  with  this  opinion. 

Judge  Hazelrigg  not  sitting. 


RAISON'S  ADM'R  v.  STEELE. 

(Filed  February  8.  1B95— Not  to  he  reported.) 

1.  Issue  out  of  ohancpry— Jury  trial— In  an  aotion  Jn  equity  to  foreclose  a 
vendor's  li^n  on  land,  where  the  only  ipsiie  of  faot  In  the  case  is  whether  or 
Hot  the  defendant  ezeouted  a  oertoln  wrlclotz  in  1875  oblij^ting  olni  to  pay 
10  per  cent,  interest  on  the  balance  of  the  purchase  money  then  due  and  un- 
paid, either  party  is  entiiled  to  have  that  isFUe  tried  l»y  a  jury. 

2.  Evidence  as  to  transaction  with  deceased  person— Where  the  party  is 
dead  to  whom  the  defendant  promised,  by  the  alleged  written  contract,  to 
pay  10  per  cent,  interest  on  unpaid  debt,  and  the  suit  is  broufrht  by  his  ad- 
minisfratriz,  the  defendant  was  not  a  oompet.ent  witness  to  testify  that  the 
Biffnature  of  his  name  to  the  alVpi-d  written  contract  was  not  his,  as  this 
evidence  related  to  a  transaction  had  by  him  with  one  who  was  dead. 

L.  T.  Everett,  John  T.  Hager  and  C.  L.  Raison,  Jr.,  for  appel- 
lant. 

Brown  &  Brown  for  appellee. 

Appeal  from  Boyd  Circuit  Couit. 

Opinion  of  the  court  by  Judge  Gutfy. 

It  appears  that  in  1H68  (he  appellee,  D.  W.  Steele,  executed  a 
Bale  bond  for  certain  land  purchased  by  him  for  tlie  sum  of  $1,- 
687.29,  payable  to  C.  L.  Raison,  upon  which  land  he  made  divers 
payjnents  from  time  to  time. 

it  is  alleged  that  on  the  'lOih  of  April,  1875,  appellee  nnd  said 
C  L.  Raison  had  a  settlement  or  casting  up  as  to  payments  mad,e 
and  balance  due  upon  said  land,  and  that  it  was  thus  agretd  by 
them  that  there  was  still  due  $I,(v^7.08,  and  appellee,  in  considera- 
tion of  obtaining  further  indulgence,  agreed  in  writing  to  pay  in- 
terest on  said  sum  at  the  rate  of  10  per  cent,  per  annum  until  paid, 
tiome  payments  were  afterwards  made.  (•.  L.  Raison  finally 
departed  this  life,  and  the  appellant,  Amanda  Rai.-ion,  was  duly 
appointed  and  qualified  as  the  executrix,  with  the  will  annexed, 
of  said  decedent.  Appellee  having  tailed  to  fully  pay  off  said 
lien,  the  appellant  instituted  this  action  in  the  Boyd  Circuit 
Court,  seeking  a  sale  of  the  land,  for  tlie  purchase  of  which  this 
sale  bond  was  executed.  Appellee  answered  and  denied  that  he 
ever  agreed  in  writing  to  pay  the  10  per  cent,  interest  claimed  by 
plaintiff.  It  seems  that  the  cause  was  submitted  on  defendant's 
motion,  which  motion  the  plaintiff  resisted.  Plaintiff  tlien  asked 
and  moved  that  the  issue  of  fact  as  to  tlie  agreement  l)e  submit- 
ted to  a  jury,  whicli  motion  was  overruled  by  the  court,  and  the 
law  and  facts  were  heard  and  tried  by  the  court,  and  plaintiff's 
petition  was  dismissed,  and  judgment  rendered  against  her  for 
cost.  Appellant  filed  grounds  for  new  trial,  and  moved  the  court 
to  set  aside  the  judgment  and  grant  a  new  trial,  which  motion 
was  overruled  by  the  court  and  plaintiff  has  appealed  to  this 
court.  Several  grounds  for  new  trial  are  relied  on,  but  we  need 
toot  notice  all  of  them. 
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Appellant  insists;  that  th€l  court  erred  in  overruling^  her  inotion 
to  submit  the  isHue  as  to  the  agreement  to  a  Jury.  We  are  not 
disposed  to  hold  that  such  refusal  is,  under  the  circumstances  of 
tills  case,  sufficient  cause  for  reversal,  but  upon  the  return  of 
this  case  a  jury  trial  should  be  awarded  either  party  if  they  so 
desire.  Appellant  also  insists  tfiat  the  court  erred  "in  allowing 
the  defendant  to  testify  as  to  the  «'xecution  of  said  writing.  The 
real  question  at  issue  was  as  to  whether  the  defendant  had  exe- 
cuted to  the  decedent  the  writing  in  question,  hence  defendant 
could  not,  under  the  provisions  of  the  Civil  Code  of  Practice, 
testify  as  to  the  transaction.  He  had  a  right  to  testify  as  to  the 
transaction  between  him  and  plaintiff  and  plaintiff's  son.  He 
was  allowed  by  the  court  to  testify  that  that  was  not  his  signa- 
ture to  the  writing  relied  on,  which  was  testifying^  as  to  tlie 
transaction  set  up  and  alleged  to  have  been  made  by  him  with 
decedent.  Appellee's  testimony  was  material  in  this  action. 
Without  it  the  proof  was  overwhelmingly  in  plaintiff's  favor. 

The  Judgment  below  is  reversed  and  cause  remanded,  with 
directions  to  set  the  Judgment  aside  and  award  plaintiff  anew 
trial  and  for  further  proceedings  consistent  with  this  opinton. 


lawrp:nce  v.  city  of  LOUISVILLK. 

(Filed  February  9,  1895.) 

1.  A  statute  will  Dot  be  oonstrued  to  act  retrospeotively  unless  ite  tfrmt 
are  so  clear,  stmnfr  and  imperative  that  no  other  ineaDiug-  oan  be  glvpu  ib, 
or  unless  the  int4*ut  of  the  legislature  ran  not  be  otherwise)  satisfied. 

2.  Constltntiunal  law— Limitation— The  first  subdivision  of  the  schedule  of 
the  Constitution  of  1891,  continuing  as  valid  all  rights,  actions,  etc..  not  in- 
c<)nsist«>nt  therewith,  was  intended  to  and  does  continue  as  valid  the  ti^hi 
already  accrued  to  a  defendant  of  pleading  the  bar  of  a  statute  of  limitouoB 
as  a  defense  to  an  action. 

3.  Sajne— A  right  tn  plead  the  bar  of  the  statute  of  liniitation  as  a  defense 
t-o  an  action,  when  once  accrued,  is  a  vested  right  which  can  not,  by  sutafie- 
quent  leffislatlon.  be  taken  away  or  destroyed,  except  by  the  ooDsent  of  ibe 
folder  of  the  right. 

Thos.  F.  Hargis,  Oscar  Turner,  Jr.,  and  Matt  O'Doherty  forap 
pell  ant. 

H.  S.  Barker  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

On  January  2t),  1891,  this  action  was  brought  by  the  appellant, 
Mary  L.  G.  Lawrence,  against  the  city  of  Louisville,  for  daniape:* 
for  personal  injury  alleged  to  have  been  caused  by  the  neglect  of 
the  city  in  the  erection  and  use  of  its  bridge  at  tlie  east  terminus 
of   Breckinridge  street;  and    that   the   bridgo  was   defective  and 

Serllous,  which  could  be  and  was  discerned  by  the  city;  that  oa 
une  2,  1891),  she  was  run  over  on  the  bridge,  by  reason  of  the  de- 
fects in  tlie  construction  and  condition  of  the  bridge,  and  her  leg 
was  so  mangled  and  injured  that  it  became  necessary  to  ampu- 
tate it. 

Among  other  defenses  made  by  the  city  was  that  more  than  «x 
months  had  elapsed  from  the  time  the  cause  of  action  accrued 
before  the  action  was  instituted,  and  it  pleaded  the  statute  «»f 
limitation  as  a  bar  to  the  action. 
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The  statute  relied  upon  is  an  amendment  to  the  charter  of  the 
city  of  Louisville,  approved  March  20,  1882,  and  reads  as  follows: 
**lfo  action  for  damages  of  any  character  whatever,  to  either  per- 
son or  property,  shall  be  instituted  or  maintained  against  the 
city  unless  such  action  be  commenced  within  six  months  after 
the  accrual  of  the  cause  of  action/'    ♦    ♦    « 

A  demurrer  was  filed  to  the  paragraph  of  the  answer  pleading 
this  statute  as  a  bar  to  the  action.  The  court  overruled  the  de- 
murrer, and  plaintiff  declining  to  plead  further  the  petition  was 
dismissed.  To  review  this  action  of  the  court  the  cause  is  before 
this  court.     The  demurrer  was  overruled  in  January,  1892. 

The  statute  of  limitation  supra  was  held  by  this  court  to  be 
constitutional  in  the  case  of  Preston  v.  City  of  Lottisville,  84  Ky., 
118.  This  court  held  a  similar  statute  in  relation  to  the  cityof 
Covington  to  be  constitutional.  (City  of  Covington  v.  Hoad'lev, 
83  Ky.,  444.) 

It  is  insisted  by  counsel  for  appellant  that  the  statute  supra, 
which  barred  the  action  because  it  was  not  brought  within  six 
months,  was  not  in  force  when  the  demurrer  was  overruled  by 
the  court,  but  that  the  general  limitation  law  of  the  State  was 
then  applicable,  which  did  not  bar  an  action  for  such  injuries  for 
one  year  alter  the  cause  of  action  accrued. 

The  present  Constitution  was  adopted  September  28,  1891.  It 
is  contended  that  by  the  schedule  of  the  (Constitution  all  laws  not 
inconsistent  therewith  shall  remain  in  force  until  altered  or  re- 
pealed by  the  general  assembly;  that  all  actions  not  inconsistent 
with  it  are  continued  as  valid,  and  all  laws  inconsistent  with  the 
Constitution  shall  cease  upon  its  adoption;  and  that  as  by  section 
59  of  the  Constitution  the  general  assembly  is  prohibited  from 
passing  any  local  or  special  acts  **  to  regulate  the  limitation  of 
civil  or  criminal  causes, "  the  special  statute  supra  ceased  be- 
cause it  is  inconsistent  with  that  constitutional  provision. 

It  is  claimed,  as  the  special  statute  ceased,  the  general  law 
then  in  force  became  applicable,  and  as  the  action  was  brought 
within  one  year  from  the  time  the  cause  accrued  the  action  was 
not  barred. '  In  other  words,  that  the  general  law  became  retro- 
active and  restored  her  right  to  maintain  her  action,  and  de- 
stroyed the  complete  defense  which  the  city  had  to  it. 

Th«  question  as  to  whether  or  not  the  special  act  is  inconsistent 
with  the  Constitution,  and  ceased  on  its  adoption,  is  not  decided, 
although  the  c«»urt  may  consider  the  question  involved  apparently 
from  that  point  of  view.  To  reach  the  conclusion  which  the 
•court  announces  in  the  case  it  is  not  necessary  to  determine  that 
the  special  statute  has  ceased. 

It  is  no  longer  an  open  question  as  to  the  power  of  the  legisla- 
tive branch  of  the  government  to  pass  limitation  laws,  and  to 
alter  or  change  them  by  extending  the  time  for  its  enforcement, 
or  it  may  shorten  the  time  by  giving  a  reasonable  time  for  assert- 
ing the  fight.  The  power  to  do  this  before  the  bar  takes  place  is 
conceded. 

In  some  cases  retrospective  legislation  may  be  upheld.  How- 
ever, words  of  a  statute  ought  not  to  have  a  retrospective  opera- 
tion unless  they  are  so  clear,  strong  and  imperative  that  no  other 
meaning  can  be  annexed  to  them,  or  unless  the  intention  of  the 
legislature  can  not  l)e  otherwise  satisfied.  (Mr.  Justice  Patterson 
in  U.  S.  V.  Heath,  3  Cranch,  399;  Harvey  v.  Tyler,  2  Wall.,  347: 
Lohn  V.  Waterson,  17  Wall.,  596.) 

While  the  first  subdivision  of  schedule  of  the  Constitution  con- 
tinues as  valid  all  actions  not  inconsistent  therewith,  the  same 
subdivision  continues  as  valid  all  rights  not  inconsistent  there- 
April  15, 1895—2 
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with.  Tt  roads  as  follows:  ♦  ♦  ♦  **A11  rights,  actions,  »  •  • 
not  inconsistent  therewith,  shall  continue  as  valid  as  if  this  Con- 
stitution had  not  heen  adopted/'    »    »    » 

At  the  time  of  the  adoption  of  the  Constitulion  the  right  lo 
plead  the  statute  of  limitation  had  accrued.  Tt  was  a  complete 
bar  to  the  action.  The  language  of  the  Constitution  shows  an  in- 
tention to  preserve  that  *'riglit"  as  fully  as  the  *'action.''  The 
second  subdivision  provides  that  ** actions  and  causes  of  actions, 
except  as  herein  provided,  shall  continue  and  remain  unaffected 
by  the  adoption  of  tlie  Constitution.'' 

Tt  follows  that  the  action  was  unaffected  by  the  adoption  of  the 

I'onstitution.  The  riglit  to  recover  or  the  cause  of  action  having 
been  extinguished  ))y  tlie  lapse  of  time,  the  a(loi)tion  of  tlie  Con- 
stitution did  not  revives  the  riglit  or  cause  of  action.  Kvidently 
it  was  not  intended  that  it  sliould  be  dou' . 

The  law-making  brancii  of  tlie  government  lias  no  more  power 
to  destroy  a  defense  that  has  accrued  than  it  has  to  take  the  cit- 
izens' property  *'w^ithout  due  process  of  law."  When  one  is  re- 
leased from  a  demand  by  the  statute  of  limitation  his  right  to 
<!efens«  is  as  valuable  as  the  right  to  institute  the  action. 

When  the  defense  has  accrued  the  right  to  maintain  the  action 
is  destroyed.  When  one  has  occupied  land  adversely  for  a  given 
number  of  years  the  statute  of  limitation  destroy.s  the  remedy 
which  the  owner  possessed  to  recover  it.  His  right  was  extin- 
guished by  the  destruction  of  his  remedy.  The  defense  is  in  the 
nature  of  a  vested  right.  In  the  application  of  the  statute  of 
limitation  it  is  the  same,  whether  the  suits  are  in  ex  contractu 
or  ex  delicto.     (Moore  v.  State,  4)5  N.  J.  Law,  203.) 

Though  a  debt  has  never  been  paid,  the  statute  of  limi«^ation 
bars  it  after  a  certain  lapse  of  time,  and*  no. legislative  authority 
can  reimpose  the  obligation.  The  obligation  can  only  be  reim- 
posed  by  the  debtor's  will  and  consent. 

Where  one  is  guilty  of  a  tort,  and  immunity  from  suit  has  arisen 
by  operation  of  the  statute  of  limitation,  the  legislature  can  not 
deprive  him  of  it  any  more  than  it  can  the  debtor  who  has  been 
exempted  from  a  demand  by  operation  of  the  statute  of  limita- 
tion. 

Naught  V.  O'Neal,  1  III.,  HB,  was  an  action  for  slander,  and  the 
court  said:  *'If  the  cau.se  of  action  accrued  one  year  or  more  be- 
fore the  repeal  of  the  statute  of  limitation,  still  the  old  statute  of 
limitation  is  a  good  bar  to  the  action.  It  is  a  complete  bar  be- 
fore the  repeal,  and  the  repeal  of  the  statute  does  not  affect  the 
riijhts  acquired  under  the  repealed  statute." 

In  Moore  V.  Luce,  29  Penn.  St.,  262,  the  court  said:  *'lt  is  a 
mistake  to  suppose  that  tlie  person  bjarred  by  the  statute  loses 
nothing  but  his  remedy.  The  law  never  deliberately  takes  away 
all  remedy  without  an  intention  to  destroy  the  right.  Remedies 
are  frequently  changed.  One  is  withdrawn  and  others  remain, 
or  one  is  substituted  for  another;  but  when  all  remedies  are  taken 
away  after  a  specified  period  of  neglect  in  asserting  rights,  and 
when  this  is  done  for  tlie  purpose  of  promoting  the  best  interests 
of  society,  the  right  itself  is  destroyt»d." 

In  Von  Hoffman  v.  City  of  Quincy,  4  Wall.,  554,  the  court  said: 
"A  right  without  a  remedy  is  as  if  it  were  not.  For  every  bene- 
ficial purpose  it  may  be  said  not  to  exist." 

In  Specker  V.  Wakely,  11  Wis.,  AM\  the  court  said:  *'And  al- 
though it  is  generally  true  that  the  statute  only  bars  the  remedy, 
and  does  not  destroy  the  right,  yet  when  the  defense  has  been 
vested    no  subsequent   revival  of  the  right  to  sue,  as  by  repeal  of 
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%be  statute  or  other  act,  without  the  consent  of  the  party  entitled 
^  the  defense,  could  take  away  or  destroy  sucli  defense." 

Kent,  Chief  Justice,  in  Dash  v.  VanKleck,  7  Johnson,  477, 
quotes  with  approval  the  declaration,  as  follows:  **A  law  can  be 
repealed  hy  the  law  givers,  but  the  rights  which  have  been  ae- 
quireii  under  it  wliile  it  was  in  force  cYo  not  thereby  cease.  It 
would  be  an  act  of  absolute  injustice  to  abolish  with  the  law  all 
the  effects  which  it  produced." 

In  Kinsman  v.  (Mty  of  Cambridge,  121  Mass.,  558,  it  was  de- 
cided that  the  statute  of  1874,  extending  the  time  for  filing  a  peti- 
tion for  damages  for  land  taken  to  widen  a  street,  did  not  revive 
an  action  already  barred  by  the  statute  existing  before  the  new 
act  was  passed. 

Sutherland  on  Statutory  Construction,  section  480,  holds  that 
there  is  a  vested  right  in  a  defense  to  an  action,  ev<^n  in  the  stat- 
ute of  limitation,  when  thereby  the  bar  has  attached. 

Mr.  Cooley,  in  his  work  on  Constitutional  Limitation,  page  445, 
savs:  ^'RegjH'ding  the  circumstances  under  which  a  man  may  be 
said  to  have  a  vested  right  to  a  defense  against  a  demand  made 
by  another  it  is  somewhat  difficult  to  lay  down  a  comprehensive 
rule  which  the  authorities  will  justify.  It  is  certain  that  be  who 
has  satisfied  a  demand  can  not  liave  it  revived  againsl  him,  and 
he  who  has  become  released  from  a  demand  by  the  operation  of 
the  statute  of  limitation  is  equally  protected.  In  both  cases  the 
<lemand  is  gone,  and  to  restore  it  would  be  to  create  a  new  con- 
tract for  tlie  parties— a  thing  quite  beyond  the  power  of  legisla- 
tion." 

In  Davis  v.  Miller,  28  Am.  Dec,  825,  the  High  Court  of  Errors 
and  Appeals  of  Mississippi  decided  that  a  law  reviving  the  right 
of  action  barred  by  the  statute  of  limitation  is  void.  The  chief 
justice,  in  delivering  the  opinion  of  the  court,  said:  *'To  tny 
mind  it  is  clear  that  the  moment  the  remedy  was  gone  by  the 
running  of  the  statute  the  right  was  gone  also,  and  a  ri^ht  to  set 
this  lapse  of  time  up  as  a  defense  vested  in  the  opposite  party, 
and  he  could  not  be  deprived  of  the  privilege,  witliout  his  con- 
sent, by  subsequent  legislation.  This  must  be  tlie  rule  if  a  de- 
fense niay  form  the  subject  of  a  right,  and  that  it  may  seems  to 
me  to  be  dear. " 

It  was  decided  in  Thompson  v.  Read,  41  Iowa.  48,  that  the  re- 
peal of  the  statute  of  limitation  can  not  act  retrospectively  so  as 
to  disturb  rights  ac(iuired  thereunder,  and  deprive  parties  of  pro- 
tection to  which  they  were  fully  entitled  under  the  prior  enact- 
ment. 

The  current  of  decisions  in  other  States  treat  as  a  vested  right 
the  privilege  to  plead  the  statute  of  limitation  when  it  has  run, 
and  become  a  bar  to  a  demand  arising  either  ex  contractu  or  ex 
delicto.  We  believe  the  right  of  defense  is  just  as  important  as 
the  right  to  bring  an  action. 

When  the  right  to  recover  property  has  been  extinguished  be- 
cause of  the  statute  of  limitation,  we  say  that  the  one  who  thus 
holds  has  a  vested  right.  He  acquired  it  not  by  a  moral  but  a 
legal  remedy.  He  is  then  beyond  the  power  of  the  legislature  to 
divest  him  of  his  rights  therein,  except  by  his  consent  or  due 
process  of  law 

From  a  wise  public  policy  tiie  legislature  has  declared  that  a 
cause  of  action  is  destroyed  by  certain  neglect,  and  thus  secures 
a  party  a  right  to  withhold  his  property  from  subjection  to  a  de- 
mand.' The  legislature  has  no  more  right  in  the  one  than  in  the 
other  case  bv  retrospective  legislation  to  destroy  the  right  to 
property,  each  being  held   by  virtue  of  the  statute,  of  limitation. 

The  right  to  a -defense  should  be  held  as  inviolate  as  the  right 
■of  action.  When  the  remedy  is  destroyed  the  right  to  maintain 
the  action  is  extinguished. 
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From  the  foregoing  views  it  will  be  seen  tliat  the  court  is  of 
the  opinion  that  the  demurrer  was  properly  sustained,  although, 
when  the  Constitution  was  adopted  the  six  months*  statute  of 
limitation  may  have  ceased  and  the  one  year  statute  become 
operative  as  to  the  city  of  Louisville  (however,  this  point  is  oot 
decided). 

Judgment  afHrmed. 


ADAMS'  EX'OR,  &c.  v.  BEMENT,  &c. 

(Filed  December  18,  1894.) 

1.  Appeals— Time  of  filing  of  schedule— If  the  appellADt,  to  wbom  an  ap- 
peal Is  granted  by  the  clerk  of  thf»  Court,  of  Appeals,  chooses  to  file  a  tran- 
script of  a  part  only  of  th«  record  he  must  file  his  schedule  of  the  parts  of  the^ 
record  he  wishes  to  have  copied  in  the  clerk's  oflflce  of  the  lower  court  within 
ninety  days  after  the  appeal  is  granted  by  the  clerk  of  the  Court  of  Appeals. 

2.  An  appellant  who  prosecutes  an  appeal  upon  a  partial  transcript  does  so 
at  his  peril,  and  where  a  part  of  the  testimony  relating  to  the  matter  to  b»* 
decided  on  appeal  is  omitted  from  the  transcript,  it  will  be  presumed  that  a 
complete  transcript  would  sustain  the  judgment. 

3.  An  appellee  who  prosecutes  a  cross  appeal  upon  a. partial  transcript  does 
80  at  his  peril,  the  rule  above  mentioned  applying  to  his  appeal,  since  be  has 
a  right  to  have  copied  into  the  transcript  any  parts  of  it  omitted  from  the 
schedule  of  appellant. 

4.  It  is  improper  to  charge  an  administrator  with  interest  on  the  amount 
of  real  estate  in  his  hands  during  litifratiou  concerning  the  est-ate.  when  bn 
promptly  brought  suit  to  settle  the  estate,  all  the  time  held  the  property 
subject  to  the  order  of  the  court,  and  does  not  appear  to  have  used  or  made 
profit  out  of  it. 

R.  H.  (hmningham  and  S.  B.  Vance  for  appellants. 

H.  F.  Turner  and  Montgomery  Merritt  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Joseph  Adams  having  died  July  19,  1884,  intestate,  J.  C.  Adams, 
his  son,  was  appointed  administrator,  and  August  8,  1885,  brought 
this  action  to  settle  his  estate,  alleged  to  be  insolvent.  Julyld, 
1888,  C.  R.  Bement,  being  upon  his  petition  made  party  d«*fend- 
ant,  filed  an  answer  and  cross  petition,  in  which  he  statf  d  that 
May  7,  1885,  E.  S.  Adams,  widow,  recovered  of  him  judgment  for 
her  dower  interest,  of  value  about  $6,5()0,  in  a  tract  of  land  sold 
and  conveyed  to  him  by  Joseph  Adams  in  1880,  whereby  and  for 
whicli  amount  there  existed  a  demand  in  his  favor  against  the 
estate.  He  further  stated  J.  C.  Adams  had  not,  as  administra- 
tor, caused  to  be  made  and  reported  a  true  and  correct  inventofy 
and  appraisement  of  the  estate,  but  that  Joseph  Adams  had,  a 
short  time  before  his  death,  fraudulently  conveyed  policies  of 
life  insurance  and  a  claim  against  the  United  States  to  J.  C. 
Adams,  since  collected  and  appropriated  by  him,  amounting  to 
at  least  $16, (XX),  that  were  properly  parts  of  said  estate,  and  sub- 
ject to  payment  of  demands  against  it. 

Judgment  was  rendered  dismissing  the  cross  petition  of  Bement, 
but  allowing  his  demand  paid  pro  rata  out  of  estate  found  in 
hands  of  the  administrator  other  than  the  proceeds  of  said  claim 
and  policies  of  insurance.     It  was  further  adjudged  that  the  pel- 
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Icies  were  transferred  in  part  to  indemnify  J.  C.  Adams  against 
loss  by  reason  of  payments  he  had  made  or  was  bound  to  make 
Hs  surety  or  otherwise  for  his  father,  Joseph  Adams,  and,  there- 
fore, the  estate  then  in  his  liands  as  adminstrator  w-as  not  liable 
for  any  such  debt  due  or  paid  by  him. 

From  that  judgment  J.  C.  Adams  has  appealed,  and  C.  K. 
Bement  prosecuted   a   cross  appeal;  but   before   considering   the 

main  questions  involved  it  is  necessary  to  decide  a  motion  of  ap- 
pellee Bement  to  dismiss  the  appeal  upon  the  {ground  the 
schedule  was  not  filed  in  time  required  l)y  the  Civil  C^ode. 

The  final  judgment  was  rendered  February  9,  1892,  but  the 
schedule  was  not  filed  until  June  B,  1892,  and  if  this  appeal  had 
been  granted  by  the  inferior  court  the  motion  would  have  to  be 
sustained  under  subsection  4,  section  737,  as  follows:  "The  ap- 
pellant, within  ninety  days  lifter  the  granting  of  the  appeal,  shall 
nle  in  the  office  of  the  clerk  of  the  inferior  court  a  schedule 
showing  concisely  what  parts  of  the  record  he  wishes  to  have 
<?opied.  His  failure  to  file  said  schedule  within  the  time  pre- 
scribed shall  be  cause  for  dismissal  of  his  appeal/' 

It  was,  however,  not  granted  by  the  inferior  court,  but  l)y  the 
tjlerk  ol  the  ('ourt  of  Appeals.  Consequently  the  rule  of  practice 
by  which  w^e  are  to  be  now  governed  is  prescribed  in  subsection 
7,*  as  follows:  "If  the  appellant,  to  whom  an  appeal  is  granted 
bv  the  clerk  of  the  Court  of  Appeals,  chooses  to  file  a  transcript 
oJ  a  part  only  of  the  record  he  shall  file  in  tlie  office  of  the  clerk 
of  the  inferior  court  a  schedule  similar  to  that  above  described, 
and  shall  cause  notice  of  the  filing  thereof  to  be  served  on  the 
appellee,  and  lo  be  returned  to  said  office  as  a  summons  is  directed 
to  be  served  and  returned.''  Though  no  special  time  is  men- 
tioned within  which  the  schedule  shall  be  filed  after  an  appeal  is 
thus  granted,  we  think  it  was  intended  it  should  be  likewise  done 
within  ninety  days,  not  after  the  appeal  was  granted  by  the  in- 
ferior court,  which  must,  if  at  all,  be  done  during  the"  term  at 
which  the  judgment  was  rendered,  but  after  the  appeal  was 
granted  by  the  clerk  of  the  (Jourt  of  Appeals,  which  maybe  done 
at  any  time  within  two  years  from  rendition  of  the  judgment. 

In  'this  case  the  schedule  was  filed  June  6,  1892,  less  than 
ninety  days  after  the  appeal  was  granted  by  the  clerk  of  the 
Court  of  Appeals,  and  consequently  the  motion  must  be  over- 
ruled. 

It  seems  to  us,  as  the  record  stands,  the  lower  court  properly 
adjudged  the  estate  of  Joseph  Adams,  now  in  the  hands  of  J.  C. 
Adams  as  administrator,  not  liable  for  his  individual  demands, 
which  are  in  question.  Besides,  as  argued  by  counsel  of  appel- 
lee Bement,' it  is  well  settled  that  an  appellant  who  prosecutes 
an  appeal  upon  a  partial  transcript  does  so  at  his  peril,  and  if  it 
appear,  as  does  in  this  case,  that  part  of  the  testimony  relating 
to  the  matter  in  controversy  has  been  omitted  from  the  tran- 
script, it  will  be  presumed  a  complete  record  would  sustain  the 
judgment. 

We  also  think  the  court  did  not  err  in  dismissing  the  cross  peti- 
tion of  appellee  Bement,  for  the  evidence  before  us  is  not  suffi- 
■oient  to  authorize  the  conclusion  the  policies  of  insurance  and 
claim  against  the  United  States  were  fraudulently  or  illegally 
transferred  by  Joseph  Adams  to  his  son,  J.  C.  Adams.  More- 
over, the  rule  just  referred  to  is  equally  applicable  to  the  cross 
appeal,  for  appellee  had  the  right  to  file  an  additional  schedule 
and  cause  the  entire  record  copied,  which  he  failed  to  do. 

In  our  opinion  it  was  error  to  charge  the  administrator  with  in- 
terest on  amount  of  the  real  estate  in  hishands  during  the  litiga- 
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tion,  for  as  he  in  due  time  brought  the  actfon  for  settlement  of 
the  estate,  and  held  the  proceeds  subject  to  judgment  and  order 
of  court,  he  should  not  be  made  to  pay  interest  in  absence  of  evi- 
dence that  he  used  or  made  profit  out  of  it. 

For  tlie  error  indicated  tne  judgment  is,  on  appeal  of  J.  O. 
Adams  and  ('Unningham,  each,  reversed  Jtnd  cause  remanded  for 
further  proceedings  consistent  witli  this  opinion,  and  on  cross 
appeal  of  Bement  affirmed. 


LOUISVILLE    &   NASHVILLE  R.  R.  GO.  v.  HARRISON 

COUNTY,  &c. 

(Filed  January  16,  1895— Not  to  be  reported.) 

The  county  court  of  HarrisoD  county  has  authority  to  levy  the  tax  sued 
for  in  this  actiqn. 

J.  I.  Blanton  and  O.  ('.  Locichart  for  appellant. 

M.  C.  S  win  ford  and  W.  T.  Lafferty  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  tlie  court  by  Judge  GulTy. 

In  this  action  the  appellee.  Harrison  county  and  the  Harrison 
County  Court,  sued  the  appellant,  the  L.  <fc  N.  R.  R.  Co..  in  the 
Harrison  (-ircuit  Court  to  recover  $193. r>f).  taxes  claimed  to  he  due 
the  county  for  the  year  1892.  The  appellant  demurred  to  plain- 
tiff's petition,  which  demurrer  was  overruled.  Appellant  then 
answered,  and  denied  that  the  county  court  or  court  of  claims 
could  legally  levy  the  tax  sued  for.  To  this  answer  the  appellees 
filed  a  demurrer'  which  was  sustained  by  the  court.  Appellant 
declining  to  plead  further,  judgment  was  rendered  against  it  for 
$198.56.  with  interest  thereon  at  6  per  cent,  per  annum  from  the 
3d  of  May,  189*5,  and  cost,  to  all  of  which  defendant  excepted  and 
prayed  an  appeal  to  the  Court  of  Appeals,  which  was  granted. 
The  contention  of  appellant  is  that  the  tax  was  levied  without 
authority  of  law. 

The  acts  of  the  general  assembly  of  1883-84,  volume  2,  page  969, 
and  acts  of  1887-88,  volume  1.  page  854,  confer  upon  the  appellee 
power  to  levy  the  tax  in  question. 

Judgment  affirmed,  with  damages. 


ADAM  ROTH  GROCERY  CO.  v.  HOPKINS,  &c. 

SAME  v.  SAME. 

(Filed  January  22,  1895-Not  to  be  reported.) 

1.  Clerical  inisprifilbn— Judgment— In terftRt— In  a  suit  for  damaires  on  an 
atr^ichinent  bond  a^ralnflt  plaintiff  in  the-  attachment  and  his  surety  it  is  a 
clerical  misprision  to  render  jndgi'iient against  the  prln.otpal  in  the  bond  aid 
nnt  against  the  surety  also:  and  it  is  also  aiolerioal  miiiprlsion  to  fail  to  set 
out  in  the  Judgment  tJiat  it  draws  Interest  frow  the  day  it  19  rendered. 

a.  InfantH—1  Con  tracts— Plemiingr-^uf  den  of  proof— In  ^n  action  to  boW 
an  infant  dnfendayt  persoijally  liable  for  goods  purchased  Kv  him,  and  u> 
attach  so  much  of  the  good^  as  still  remained  in  hls-^Sfession,  plaintift 
Alleged  that  at  the.  time  of  sale  defendant  had'tbe  l!t)p€4irance  of,  and  held 
himself  out  as  a  man  of  full  age,  and  that  he  coneeaied  his  infancy  froia 
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plaintiff,  and  thereby  fraudulently  obtained  the  goods.  The  answnr  pletuled 
infancy,  denied  conoealmeut  of  nonage  and  alleged  that  agent  of  plaintiff 
knew  of  defendant's  infancy  at  the  time  of  the  Rale.  This  knowledge  of  the 
agent  was  denied  by  the  reply,  and  the  case  l)eing  submitted  on  the  plead- 
ings, and  without  evidence,  a  judgment  for  the  defendant  was  rendered. 
Held— 

First.  The  denial  by  defendant  that  he  concealed  'h\»  infancy  at  the  time 
of  sale  was  not  a  good  plea.  If  he  notified  plaintiff  of  his  infancy  he  should 
have  pleaded  such  notice  affirmatively. 

Second.  The  bun) en  of  proof  was  on  the  defendant,  and  it  was  error  to 
diflBjiss  the  plaintiff's  petition. 

8.  Same— Pleadings— Tender— The  answer  averred  that  "some  of  the  goods 
(without  other  description)  Ixtught  of  plaintiffs  were  still  on  hand,  undis- 
pofied  of,  and  that  they  could  come  and  get  them  if  they  chose. "  Held— 
This  was  not  a  good  t<ender  of  the  goods  by  the  infant,  and  the  judgment 
which  dismissed  the  petition,  but  allowed  plaintiff  "to  go  and  get"  the 
goods  still  on  hand,  was  erroneous,  as  it  simply  followed  the  answer. 

4.  Same— Suit  on  attachment  b  md— The  judgment  awarding  the  infant 
defendant  damages  in  a  suit  hrouffht  by  him  on  the  attachment  bond  n)ust 
be  reversed,  where  the  judgment  dismissing  the  attachment  has  been  held 
erroneous  by  this  court  and  reversed. 

6.  Same— Where  an  attachment  is  discharged  by  the  court  because  the  de- 
fendant does  not  owe  the  debt  sued  on,  and  the  defendant  in  an  independent 
suit  Is  awarcfed  damages  on  the  attachment  bond  for  the  wrongful  suing  out 
of  the  atraohment,  it  is  erroneous  for  the  judgment  to  order  the  amount 
awarded  as  damages  credited  by  the  amount  claimed  by  the  plaintiff  in  the 
original  suit  in  which  the  bond  was  executed. 

Rhey  Boyd  for  appellant. 

Husbands  &  Husbands  for  appellees. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Grace.  t 

These  two  causes,  jrrovvine:  out  of  the  same  orio^inal  transuc- 
tions,  the  one  being  dependent  on  tlie  other,  will  be  considered 
together. 

The  first  suit.  No.  1^8  in  court  below,  was  instil utod  by  appel- 
lants to  recover  of  appellee  the  sum  of  $851.^)0  for  groceries,  n:(>o(*5^. 
wares,  etc.,  sold    and   delivered    by  tlieni    to    the    said  appelle(^. 

This  suit  being  filed  in  equity  and  alleging  that  since  the  sale 
and  delivery  of  said  goods,  and  recently,  plaintiffs  had  discov- 
ered that  said  appellee  was  an  infant,*and  saying  that  at  the 
tim?  of  said  sale  tliey  were  ignorant  of  said  fact;  that  ai^pellei^ 
was  in  lousiness  on  liis  own  account,  holding  himself  out  to  the 
world  as  of  full  age,  and  that  he  concealed  from  said  appellants 
the  fact  of  his  infj^ncv;  that  said  appellee,  being  they  in  his 
twentieth  year,  had  the  appearance  of  a  man  of  full  age;  that 
thereby  s:iid  appellee  was  guilty  of  a  fraud  on  appellants  in  the 
purchase  of  said  goods;  stating  further  that  some  of  the  goods  so 
Hold  appellee  wer**  still  on  liand  undispo-;od  of  l)y  him,  and  pray- 
ing the  interposition  of  the  chancellor  to  grant  them,  first,  a 
judginent  for  their  del)t,  or.  such  other  general  and  proper  relief 
as  tlie  facts  authoriz:^d.  To  this .  petition  appellee^  by  guardian 
ad  litem,  filed  answer,  pleading,  his  infancy  at  the  time  (.f  the 
purchase  of  said  goods.  Failing  to  deny  that  he  was  to  all  ap- 
pparapces  a  man  of  full  age,  he  denied' that  he  concealed  his 
nonaere  from  said  appf^llants,  and  pleading  further  that  the  agent 
of  appellants  at  the  time  .of  the. sale  of  the  goods  knew  ap])ellee 
was  an  infapt.  To  this  allegation  appellants  replied,  denying 
that  their  ^gent,  had  any  such  knowledge.  Appellants,  at  the 
time  of  filing  their  petition,  also  sued  out  a  general  attachment 
and  had  Hame  levied. upon  the  stock  of  groceries  then  in   the  pos- 
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session  of  appellee.  In  appellee's  answer  lie  also  stated  that 
•'some  of  the  floods  (without  other  description)  bought  of  appel- 
lants were  still  on  hand  undisposed  of,  and  that  they  could  come 
and  get  them  if  they  chose."  Appellee  also  denied  the  grounds 
of  the  attachment. 

On  this  state  of  pleadings  the  case  was,  without  evidence  by 
either  party,  submitted  to  the  chancellor,  who  thereupon  dis- 
missed the  appellant's  petition  with  cost,  and  also  discliarged  the 
attachment,  adding,  liowever,  at  the  bottom  of  the  judgment, 
**that  it  appearing  that  appellee  had  some  of  the  goods  bouglit  of 
appellant    still   on   hand,  that  they  might  go  and  get  them,"  and 

from  this  judgment  appellants  bring  their  first  appeal.  No.  138. 

We  tliink  the  judgment  as  rendered  was  error.  It  seems  to  us 
that  on  the  facts  as  stated  by  appellants  and  admitted  by  appellee 
it  was  not  a  good  plea  by  appellee  to  deny  that  he  concealed  his  age 
or  infancy  from  appellants.  His  defense,  if  any  he  had.  was  an 
attirmative  defense,  and  he  should  have  stated  that  he  did  com- 
municate to  appellants  the  fact  of  his  minority.  Further  alon^ 
in  Iiis  pleading  he  does  allege  knowledge  of  his  nonage  on  the 
part  of  said  appellants  at  the  time  of  the  sale  of  the  goods,  and 
this  by  reply  they  deny.  On  this  state  of  pleading  we  think  the 
burden  of  proof  was  on  the  appellee,  and  none  being  offered,  it 
was  error  to  dismiss  the  petition  of  appellants:  and  especially 
was  this  error  when  appellee  stated  that  he  had  some  of  the  ' 
goods  on  hand,  which  appellants  might  come  and  get.  This  was 
not  a  good  tender  by  appellee,  l)y  which,  on  that  theory,  he 
might  have  avoided  responsibility  for  the  goods  so  on  hand  and 
so  offerefl  to  be  returned.  The  judgment  was  in  that  respect 
erroneous,  as  it  simply  followed  the  answer,  and.  after  dismisnng 
appellant's  petition  with  cos^ts,  adjudged  that  they  might  go  and 
get  what  they  could  find. 

The  suit  being  properly  in  equity  presented  to  the  chancellor 
th(5  question  whether  the  sale  and  purchase  of  these  goods  was 
made  by  appellants  to  appellee  with  knowledge  of  his  minority 
at  the  time  thereof;  if  bo,  the  cause  of  action  was  hopeless  as  to 
the  goods  disposed  of  by  said  infant;  or  whether  appellee,  at  the 
time  of  the  purchase,  having  the  appearance  of  one  of  full  age 
and  concealing  his  minority  from  appellants,  was  thereby  guilty 
of  such  fraud  in  obtention  of  said  goods  as  would,  in  the  eye  of 
the  chancellor,  take  the  case  out  line  of  contract  and  place  it 
within  the  list  of  fraudulent  obtention  of  goods,  whereby  the 
chancellcfr  would  hold  the  infant  estopped  to  plead  his  infancy 
and  to  deny  his  liability  for  the  goods  so  obtained. 

The  petition  being  dismissed  by  tlie  chancellor,  the  attachment 
was  also  dismissed,  there  being  no  debt  to  support  it.  No  evi- 
dence bv  appellants  of  any  fraudulent  intent  in  the  disposition  of 
his  goods  could  support  it^. 

For  the  errors  indicated  the  judgment  dismissing  the  petition  of 
appellants,  No.  138,  and  that  discharging  their  attachment  must 
both  be  set  aside  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Appeal  No.  137  may  be  more  speedily  disposed  of.  It  was  a 
suit  in  the  court  below  by  appellee,  Hopkins,  on  the  attachment 
bond  given  by  appellants,  Adam  Roth  Grocery  Co.,  at  the  time 
of  suing  out  their  attachment,  same  having  been  dismissed  by 
the  court.  The  right  to  prosecute  an  action  on  said  bond  being 
dependent  on  the  dismissal  of  same,  the  court  refused  to  hear 
any  evidence  on  that  trial  in  support  of  same,  but  the  judgment 
dismissing  sauTe  being  now  reversed,  appellee's  suit  and  recovery 
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nn  the  attachment  bond  must  be  now  held  as  error,  and  the 
Judgment  in  favor  of  appellee  in  said  suit,  Ko.  137,  against  appel- 
lantsi  for  $6(X)  is  reversed,  set  aside  and  held  for  nauglit.  It  will  be 
noted  in  this  record  that  after  the  trial  of  the  damage  suit  on  the 
attachment  bond  and  judgment  for  appellee  for  the  $6<X),  the 
vourt  then  relying,  we  suppose,  from  the  bill  of  exceptions,  on 
the  evidence  offered  by  appellants  on  said  trial,  but  ruled  out  by 
the  court,  yet  entered  a  credit  on  the  judgment  of  $249,  reciting 
that  that  was  the  amount  due  appellants  for  the  goods  sold  appel- 
lee, less  $60  for  goods  returned,  and  less  also  $40  for  damage  to 
goods  while  in  possession  of  appellee  after  his  purchase  and  be- 
fore the  suing  out  of  the  attachment.  This  whole  credit  was 
terror  on  the  record  as  It  then  stood  In  the  court  below.  Appel- 
lants, having  been  barred  of  this  right  of  action  in  the  original 
suit,  could  not  again  set  It  up  by  way  of  counterclaim  or  set-off 
in  the  subsequent  suit  on  the  bound.  The  deduction  of  the  $40 
item,  as  above  set  out,  would  have  been  error  in  any  event,  pro- 
vided the  court  held  appellee  responsible  for  the  goods  bought  by 
him  of  appellants.  So  that  on  this  cross  ai^peal,  in  suit  ISo.  137, 
appellee  must  recover  of  appellants  his  cost.  Said  ludRment 
allowing  any  credits  in  this  second  suit,  except  of  tlie  $f!0  for 
goods  n»turned,  must  be  reversed.  It  is  also  noticed,  but  only  as 
a  clerical  misprison,  that  the  judgment  in  favor  of  appellee  in 
suit  for  damages  was  against  the  Adam  Roth  (Grocery  ('o.,  leav- 
ing out  the  name  of  defendant,  Farley,  security  on  the  attach- 
ment bond,  who  was  jointly  liable,  if  any  liability  attaches  to 
anyone,  and  that  the  judgment  also  failed  to  aflflrm  that  interest 
was  to  be  paid  after  its  rendition. 

On  the  return  of  these  causes,  if  api)ellants  obtain  judgment  in 
their  suit  against  appellee  for  goods  sold  and  delivered,  they  will 
then  be  permitted  by  the  court  to  introduce  evidence  in  support 
of  their  attachment.  But  should  the  attachment  lie  again  dis- 
missed, yet  a  new  assessment  of  damages  on  appropriate  tiver- 
ments  will  have  to  be  made. 

Wherefore,  it  is  adjudged  by  the  court  that  the  judgment  on 
appeal  No.  138  be  reversed,  and  that  the  iudgment  on  the  original 
appeal  in  suit  No.  137  be  reversed,  and  th«t  on  the  cross  appeal 
in  this  latter  case  the  judgment  Is  reversed. 


CLARK'S  RUN  &  SALT  RIVER    TURNPIKE  CO.  v.  COM- 
MONWEALTH. 

(Filed  February  1,  1895.) 

Right  of  turnpike  company  to  maintain  tollj?»r4»R— Contemporaneons  con- 
Btruotlon  of  charter — Where  the  charter  of  a  uirnpiki*  omnpany.  concerning 
the  number  of  tollgates  that  may  he  erected  and  inHhitained  along  the  rr.ad. 
is  of  d(>ubtful  meaning,  t.he  practical  jnten^r-'rntion  pivpn  it  for  moTt*  than 
thirty  years  by  its  stockholders,  who  secured  thn  charter,  which  interpreia- 
tion  has  for  that  length  of  time  been  continponsly  adopTed  and  arquiesced 
Id  hy  the  public  and  the  State  and  county  officers,  will  be  adopted  as  the 
proper  interpretation ,  and  given  effect  by  the  courts. 

R.  P.  Jacobs  for  appellant. 

W.  J.  Hendrick,  Felix  O.  Fox  and  Robt.  J.  Breckinridge  for 
i^ppellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelriffg. 
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This  action,  in  the  nature  of  a  quo  warranto,  was  broujfht  by 
the  Commonvvealtli  to  prevent  the  exercise  of  a  right  claimed  by 
the  appellant  to  maintain  certain  toll  gates  on  its  road  at  a  dis- 
tance less  than  five  miles  apart. 

By  its  answer  the  appellant  justified  the  erection  and  mainten- 
ance of  the  gates  upon  the  ground  that  it  liad  the  right  to  do  so 
by  virtue  of  the  provisions  of  its  cliarter.  Or  if  upon  a  strict  con- 
struction of  that  language  it  might  not  have  such  right,  yet  that 
this  right  has  been  exercised  continuously  for  more  than  thirty 
years,  and  liad  been  acquiesced  in  i)y  the  Slate  and  the  public 
ifor  that  length  of  time  without  complaint,  and,  that  this  con- 
struction of  the  provisions  of  the  charter  asserted  continuously 
and  uninterruptedly  for  so  long  a  t^ime  itself  fixed  a  practical 
interpretation  of  these  provisions  and  established  a  right  in  the 
company,  in  the  nature  of  a  right  by  prescription,  now  too  late  to 
call  in  question.  A  demurrer  to  this  answer  was  sustained  by  tho 
lower  court,  and  the  company  declining  to  plead  further,  a  ju^te^ 
ment  of  out^ter  was  rendered. 

We  learn  from  the  record  that  one  end  of  the  company's  road 
begins  on  the  line  between  Marion  ^nd  Boyle  counties,  and 
thence  running  eastwardly  through  the  latter  county  for  some 
sixteen  miles,  passing  through  the  village  of  ParksvilleVo  the  city 
of  Danville;  that  a  gate  was  erected  at  or  near  the  beginning 
point  indicated,  another  about  six  miles  distant  therefrom  at  a 
point  one  mile  west  of  the  village  named,  another  about  three- 
fourths  of  a  mile  east  of  that  village,  and  another  about  a  mile 
west  of  Danville,  the  last  one  being  about  six  miles  from  the  gate 
east  of  Parksville;  that  the  two  gates  immediately  east  and  ^\est, 
of  Parksvillf  were  established  in  the  year  1W6<)  and  had  been 
maintained  continuously  at  the  same  place  since  that  time,  and 
that  each  of  them  was  what  is  generally  known  as  a  half  gate, 
and  only  h.ilf  toll  was  collect?.d  thereat.' the  other  two  gates  being: 
full  or  whole  gates;  that  there  were,  therefore,  practically  but 
three  whole  gates  on  the  sixteen  miles  of  ro'id. 

There  is  no  complaint  that  too  much  toll  is  charged  at  any 
gate,  but  the  maintenance  of  the  two  near  the  village  is  alleged 
to  be  jxreatly  to  the  annoyance  and  bother  of  the  citizens  and 
traveling  public  g«'nerally. 

T'pon  the  subject  of  the  erection  of  toll  gates  section  5  of  the 
charter  of  the  appellant,  adopted  in  1S4S,  provides  as  follows: 
*' Wh(^n  the  gate  or  gates  shall  he  (?recte(l  it  shall  and  may  be  law- 
ful for  the  president  and  directors  to  appoint  as  many  toll  gath- 
erers as  they  may  deem  requisite,  and  to  collect  and  receive  of 
evf»ry  person  or  persons  using  said  road,  at  each  tollgate.  for 
each  and  every  five  miles  they  may  use  or  travel  on  said  road. the 
same  rate  of  tolls  as  is  collected  on  the  Danville,  Lancaster,  &c., 
turnpike  road.'' 

Tliis  is  the  only  reference  to  toll  gates  in  the  appellant's  charter, 
thoujrh,  as  we  slial.l  i^rcsently  see.  certain  sections  of  another  char- 
ter aie  referred,  to  and  mjide  part  of  the  act  of  incorporation  by 
this  iM'ovision  it  can  not  be  said  tliat  the  gates  are. required  to  be 
five  miles  apart.  •  W^hen  erecled,  as  many  toll  gatherers  as  might 
be  deemed  requisite  wei^  to  be  appointed  to  collect,  at  each  gate, 
from  every  per^cm,  the  same  rate  Of  toll  for  each  and  every  five 
miles  of  road  used  or  traveled  over  as  w'as  collectible  by  a  certain 
other  company. 

It  is,  at  least,  an  ,adn?issible  construction  t(x  say  tbat  under  the 
language  us(»(l  the  gates  might  lie  erected  at  any  points,  provided 
that  tolls  were  to  he  collected  of  each  person  at  a  designated  rate 
for  each  five  mih»s  of  t;he  road  Msecl.  i^\^\\  this  could  l>e  done  with- 
out regard  to  the  distance  the  gates  were  apart. 


«i. 
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ThiK    wa^*    the    construction    of    the   provisions  af    the  charter- 
adopted  by  the  incorporators  and   officers  of  the   company  some 
thirty-four  years  before  tliis  suit  was  brought,  questionmjr,  for  the 
first  time,  the  correctness  of   tlie   interpretation.     And    tliis   con- 
struction was  acquiesced  in  and  in  effect  adopted   by   the  public 
and  the  officers  of   the   State   and  county   for   the  lenp^th  of  time 
mentioned.      We   say   acquiesced    in    and   adopted  by  these  be- 
cause there  are  ample  pnavii^jis  punishing  the  -company  apd  its. 
agents  and  employes  for  collebHttg  iilt^al  .tolls,  "both   under  the 
charter  and  under  the  general  law,  and   it   is  not  to  be  supposed 
that  the  public  and  the  officers  cognizant  of  the  facts  would  have 
remaineu  inactive  save  for  the  belief  that  the   right   to  so  main- 
tain the  gates  in  question  was   authorized    under   the   company's-, 
charter. 

We  have,  therefore,  a  construction  adopted  and  continuously 
acquiesced  in  for  more  than  thirty  years  by  the  incorporators  and 
officers  of  the  company,  who  procured  the  law,  and  who  were 
charged  with  its  proper  execution,  and  by  the  public,  who  were 
largely  interested  in  the  question,  and  by  the  officials  of  the  State 
and  county,  who  were  charged  with  the  duty  of  preventing  a  vio- 
lation of  the  law,  including  the  illegal  collection  of  the  tolls. 

We  are  referred,  however,  to  the  charter  of  the  Danville  & 
Huston ville  Turnpike  Boad  Co.,  adopted  in  1844,  and  referred  ta 
as  part  of  appellant's  charter.  This  charter  provides  that  "so 
soon  as  five  miles  of  said  road,  continuously,  snail  be  completed,, 
three  justices  of  the  peace  ♦  *  »  shall  be  called  on  to  examine  the 
work;  and  if  they  shail  certify  that  said  road  is  made  in  con- 
formity with  the  pn)visions  of  this  act,  the  certificate  shall  be 
recorde'l  in  the  office  of  the  county  court  of  said  county,  and  the 
president  and  directors  may  cause  a  toll  gate  to  be  erected  across^ 
said  road,  and  may  collect  tolls  and  duties  hereinafter  granted,'* 
etc.  In  case  such  disinterested  justices  could  not  he  found,  thei> 
commissioners  should  make  the  examination,  '*and  if  it  shall  be 
their  opinion  that  the  road,  or  any  Ave  miles  of  it,  at  any  one 
part,  is  completed  according  to  the  provisions  of  this  act,  their- 
report  shall  be  recorded  in  said  circuit  or  county  court,  and  the 
judge  or  court  shall  enter  of  record  how  many  gates  the  com- 
pany may  erect.  Whereupon  it  shall  be  lawful  for  the  com- 
pany to  erect  a  toll  gate  for  every  five  miles  of  turnpike  road  they 
have  so  completed  at  any  one  time,  and  at  such  places  as  to  them 
may  seem  most  eligible.'' 

This  is  hardly  more  explicit  than  the  provisions  of  the  appel- 
lant's charter  proper.  Of  course  five  miles  of  the  road  must  have 
been  completed  before  any  gate  could  be  erected,  but  when  the 
road,  or  **any  five  miles  of  it."  at  any  ont'  part,  was  completed 
according  to  the  provisions  of  the  act,  t^e  judge  or  court  waa 
directed  to  enter  of  record  **how  many  gates  tiie  company  may 
erect,"  and  it  was  lawful  for  the  company  to  erect  a  toll  gate  for 
every  five  miles  of  completed  road  "at  such  places  as  to  them 
may  seem  most  eligible. " 

The  petition  alleges  tha.t'**said  highway  extends  in  length  fif- 
teen or  more  consecutive  miles  inthe  county  of  Eo.Vle,"  etc.  So^ 
for  aught  we  learn  fl^om  the  pleader,  there  are  four  gates  on  fif- 
teen or  more  miles,  and  this  may  not  be  in  violation  of  the  char- 
ter eT6n  as  con'straed  by  the  appellee;      =         <    M 

If  we  were  called  on  to  construe  theses  acts  without  regard  to. 
the  coDi^tructton  adopted  l)y  all  concermd  some  thirty  odd  years 
ae^o.  We  nifglit  readily  agree  with  the  appellee.  What  we  con- 
clude is  that  the  eon  struct  ion'  ^ontrended-  for-  by  tlie  appellant  i» 
not"  an  ihadmissible' one,  and*  in  riewOf  this  cont*»mporaneous: 
iOterpifetation  of  the  nt'eahing' of  the* acts,-  and  the   long  and  con-. 
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tinued  usage  under  the  law  by  those  claiming  a  right  under  it,  we 
think  their  construction  given  to  the  statute  by  the  punlic  officers 
of  the  State  and  acted  upon  by  the  people  thereof  is  to  he  con- 
sidered, and  is,  perhaps,  decisive  in  cases  of  doubt."  (Note  to 
Sedgwick,  page  227. ) 

In  rnited  States  v.  Pugh,  99  V.  S.  269,  it  is  said:  ''It  is  a  famil- 
iar rule  of  interpretation  tiiat  in  the  case  of  a  doubtful  and 
lunbiguous  law  the  contemporaneous  construction  of  those  who 
have  been  called  upon  to  carry  it  into  effect  is  entitled  ro  great 
respect." 

In  Barbour  v.  CMty  of  Louisville,  KS  Ky.,  95,  this  rule  is  fully 
recognized,  and  tlie  meaning  of  language  hardly  to  be  deemed 
ambiguous  was  conti oiled  by  the  construction  put  on  it  by  those 
who  procured  the  law  under  consideration  and  who  were  charged 
with  its  execution. 

In  Collins  v.  Henderson,  &c.,  11  'Bush,  74,  considerable  stress 
was  laid  upon  the  light  in  which  a  law  was  received  :tnd  held  by 
th.'  contemporary  members  of  the  profession. 

It  is  not  necessary  to  notice  minor  errors  in  the  judgment  com- 
plained of. 

For  t!ie  errors  indicated  the*  judgment  is  reversed  for  proceed- 
ings consistent  with  this  opinion. 


JACKSOX   V.   MORRIS. 

(Filed  February  18,  IK)';— Not  to  be  reported.) 

Contrttct  pf  lease  with  privilege  of  purchafie— Usury — A  contract  whereby 
9i  tenanti  aprrped  to  pay  his  landlord  as  n»nc  10  per  cent,  per  annum  of  tbV 
■cost,  price  of  the  prt^mises.  with  th«  privile^P  of  buyins  the  prop«*rTT  by  pay- 
ing its  cost  prion  in  InRtAllments.  is  not  usurious.  The  10  per  omnium  rent 
on  the  inve^Miient  pnid  as  rent  was  iu  no  sense  a  payment  in  consideratioQ 
<jf  th*  lo:m  or  forbearanoe  of  money. 

Morris  &  P<»ak  for  appellant. 

John  I).  Carroll  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellee  set  apart  to  the  appellant  a  lot  of  two  acres  of 
-ijround  and  built  him  a  house  tliereon,  the  latter  agreeing  to  pay 
tlie  cost  price  of  the  property  in  such  installments  and  at  such 
times  as  he  might  be  able  to  spare  the  money.  There  was  no 
Avriting  of  any  kind  between  them,  the  appellee  continuing  to 
hold  the  legal  Vitle  to  the  premises  and  pay  the  taxes  thereon. 

The  appellant,  however,  agreed  to  pay  as  rent  16  per  cent,  per 
annum  interest  on  the  cost  price  or  investment.  This  per  cent,  is-as 
Tifterward  changed  to  10  per  cent.  When  the  property  should  be 
paid  for  the  appellant  was  to  have  a  conveyance  of  it. 

(•ertain  questions  of  fact  have  been  settled  by  the  chancellor. 
and  the  only  question  left  in  the  record  for  us  to  consider  is,  was 
the  contract  usurious?  The  chancellor  held  it  was  not,  and  in 
this  we  think  he  was  right.  It  was  not  a  contract  for  the  loan  or 
forbearance  of  money  or  other  thing  of  value.  In  effect  tb<?> 
tenant  (for  the  appellant  was  nothing  more  than  that)    agreed    to 
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pay  an  amoiinl.  as  rent  for  the  use  nnd  occupation  of  the  premises 
equivalent  to  10  per  cent,  on  the  timount  pf  the  landlord's  invest- 
ment. This  was  by  no  means  an  unreasonable  rental.  The  fact 
that  the  tenant  Had  the  right  to  terminate  his  tenancy  at  any 
time 'by  paying  the  cost  price  of  the  property  or  continue  hie 
occupancy  indefinitely,  paying  the  per  cent,  as  rent,  does  not 
make  the  contract  one  for  the  loan  or  forbearance  of  money.  The 
appellee  at  no  time  could  have  enforced  the.  contract  as  one  for 
the  sale  of  the  property,  and  this  was  never  contemplated  by  the 
parties.  The  appellee  continued  to  own  and  pay  the  taxes  on  the 
house  and  lot,  and  the  appellant  continued  to  pay  what  he  coulct 
spare,  knowing  that  all  he  paid  over  t.he  rental  or  per  cent^ 
agreed  on  would  go  towards  the  payment  of  the  cost  price  and 
secure  to  him  the  conveyance  he  had  in  view. 

It  was  in  effect,  and  substantially  in  terms,  a  rental,  with  the 
privilege  to  the  tenant  of  buying  whenever  he  was  able.  We  see- 
nothing  in  the  contract  in  contravention  to  the  statute. 

Judgment  affirmed. 


SUTTON,  &c.  V.    POLLARD,  &c. 
(Filed  February  16,  1896.) 

1.  It  is  well  settled  that  nctual,  adverse,  peaceable  possession  of  land  for 
thirty  years  gives  the  holder  a  perfect  tltln:  and  title  by  posseBsion*,  havini^ 
once  vested  in  u  partv.  can  he  taken  from  hlni  only  by  due  process  of  law. 

2.  .IndgnieDti  in  ejwjtmpnt; — Res  adjudlcHta— A  judgment  binds  only  the 
parties  to  a  suit,  and  their  privies,  therefore,  a  judgment  in  an  action  of 
ejeotmfnt  airalnst;  a  life  tenant!  does  not,  affrf»r  the  death  of  the  life  tenant, 
bind  the  remaindermen,  who  were  not  parties  to  the  suit. 

Robert  Harding  and  R.  P.  Jacobs  for  appellants. 
W.  O.  Bradley  for  appellees. 
Appeal  from  Garrard  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

This  action  was  instituted  in  the  Garrard  Circuit  Court  by  B. 
D.  Sutton  and  others  against  Elizabeth  Pollard  and  others  for  the 
recovery  of  105  acres  of  land  in  said  county. 

Plaintiffs  averred  that  they  were  tlie  owners  of  and  entitled  to 
the  immediate  possession  of  the  land,  and  asserted  claims  under 
paper  title  and  also  claimed  title  by  reason  of  more  than  thirty 
years'  adverse  i)ossession  prior  to  the  bringing  of  this  action- 
Defendants  answered,  and  in  the  first  paragraph  thereof  denied 
plaintiffs'  title  and  right  to  possession  of  the  l«nd.  In  the  second 
paragraph  they  plead  and  rely  upon  a  judgment  rendered  in  a 
suit  brought  in  September,  1889,  by  the  defendant,  Pollard, 
against  Eliza  J.  Sutton  and  the  plaintiff,  W.  M.  Sutton,  for  the 
recovery  of  the  land  in  contest,  which  iudgment  was  against  the 
defendants  therein  for  the  recovery  of  the  land,  from  which  Judg- 
ment the  defendants  therein  appealed  to  this  court  and  the  judg- 
ment was  affirmed.  The  appellants  demurred  to  both  paragraplis 
of  the  answer,  which  demurrers  were  overruled  by  the  court. 
Plaintiffs  filed  a  reply  and  also  an  amended  reply,  to  which  de- 
fendants filed  demurrer,  which  demurrer  was  sustained  by  the 
court,  and  plaintiffs  failing  to  plead  further,  the  petition  was 
.dismissed  by  the  court  and  judgment  rendered  against  appellant, 
for  cost.  From  that  judgment  plaintiffs  have  appealed  to  this 
court. 

On  motion  of  defendants  a  considerable   portion   of  plainrlffs' 
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petition  was  stricken  out,  whicii  was  error.  If  the  allegations  of 
plaintiffs  are  true  as  to  the  actual,  adverse  possession  held  by 
them  and  tliose  under  whom  they  claim,  they  were  entitled  to 
recover  the  land  sued  for  unless  the  judgment  pleaded  by  de- 
fendants is  a  bar  to  plaintiffs'  right  to  recover.  It  is  clear  that  a 
ven<lee  who  enters  under  a  deed,  whether  defective  or  not,  can 
hold  and  claim  ad  .'^erse  to  all  the  world,  including  his  own  ven- 
dors. (Wintock  v.  Hardy,  4  Litt.,  274;  Gossom  v.  Donaldson,  18 
B.  M.,  289;  C^roxall  v.  Sherrod,  5  Wallace,   468.) 

It  is  well  settled  law  that  actual,  adverse,  peaceable  possession 
of  land  for  thirty  years  gives  perfect  title.  (Marshall.  &c.  v.  Mc- 
Daniel,  12  Bush,  378;  Logan  and  wife  v.  Ball,  &c.,  78  Ky.,  607; 
4  Dana,  48:i;  Am.  &  Eng.  Ency.,  volume  18,  page  694.) 

After  title  is  acquired  by  adverse  nossession,  the  holder  tliereof, 
if  from  clioice  or  hy  force  or  fraud  loses  the  actual  posst^ssion, 
may  recover  the  same  by  suit  in  tlie  same  manner  as  if  lie  had 
perfect  paper  title.  Having  once  acquired  the  title,  he  can  only 
be  divested  of  it  by  due  process  of  law.  If  it  be  conceded  that 
the  statute  did  not  run  against  Mrs.  Dole  until  the  death  of  her 
husband,  which  defendants  aver  was  in  1852,  yet  more  than  tljlrty 
years  had  elapsed  before  the  institution  of  the  suit  of  Pollard  v. 
i^utton,  &c.  8o  that  if  the  possession  of  Goins  and  Sutton  had 
been  actual  and  adverse  during  all  of  that  time  the  devisees  of 
'tJharity  Goins  had  a  perfect  title  to  the  land. 

Appellees,  however,  insist  that  the  judgment  of  Pollard  v. 
^Sutton  divested  these  appellants  of  all  title.  It  may  be  that 
under  the  ancient  common  law  that  a  judgment  against  the  life 
tenant  would  bind  the  remaindermen,  and  in  some  of  tlie  States 
it  may  be  so  held  now,  for  in  some  States  ejectment  suits  may  be 
brought  to  settle  the  title  to  land  whether  or  not  the  defendant 
is  In  possession.  In  such  cases,  if  the  remaindermen  were  par- 
ties to  the  suit,  the  judgment  would  har  their  claims;  but  under 
the  law  of  this  State  ejectment  suits  only  lie  against  those  in 
possession.  The  right  of  possession  is  the  real  issue  in  such  ac- 
tions, and  does  not  always  involve  the  question  of  fee  simple 
title. 

It  is  a  familiar  rule  of  law  that  no  one  can  be  deprived  of  his 
property  without  due  process  of  law.  A  judgment  is  only  con- 
clusive of  the  question  involved,  and  binds  only  parties  and  their 
privies.  Eliza  J.  Sutton  had  only  a  life  estate  in  the  land  in 
contest,  holding  under  the  will  of  C-harity  (Joins,  and  was  enti- 
tled to  the  possession  thereof  during  her  life  and  was  in  the  ac- 
tual possession.  The  effect  of  the  judgment  relied  on  was  to  di- 
vest the  defendants  therein  of  the  possession,  and  perhaps  of  the 
life  estate  of  Eliza  J.  Sutton.  Nothing  else  was  legally  in  issue 
in  this  suit,  hence  after  the  death  of  Mrs.  Sutton  the  right  to  the 
possession  of  the  land  accrued  to  these  appellants  the  same  as  if 
no  such  suit  had  ever  heen  instituted.  The  right  of  entry  and 
possession  alone  are  in  issue  in  such  a  suit.  ((*hiles  v.  Jones.  4 
Dana,   4KS. ) 

By  the  common. law  a  judgment  in  ejectment  was  no  bar  to  an- 
other suit  hetween  the  same  parties  for  the  same  land.  (Speed 
V.  Brandell,  7  Monroe,  570. ) 

This  rule  has  been  to  some  extent  modified  by  the  act  of  182'i. 
but  that  modification  does  not  affect  the  rights  of  appellants  in 
tills  action. 

It  seems  to  us  that  the  court  below  erred  in  overruling  appel- 
lants' demurrer  to  the  second  paragraph  of  defendants'  answer, 
and  also  erred  in  sustaining  defendants'  demurrer  to  appellants' 
reply,  hence  the  judgment  of  the  court  below  is  reversed  and 
cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 
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(Filed  February  19,  189o--Not  tu  be  reported.) 

TruRts^Llens— SubstltiUion— A  mother «  w^o  was  guardian  for  her  daugh- 
ter,  held  the  legal  title  to  realty  that  was  in  equity,  chargeable  with  a  lien 
to  secure  the  payment  of  the  funds  hold  hy  the  mother  as  guardian  for  her 
daughter.  The  mother  inurrled  and  resigned  her  guardianship,  which  was 
assumed  by  the  husband.  In  fonsideracion  of  the  conveyance  of  certain 
other  property  to  the  hushand  thar.  belonged  to  the  wife  he  paid,  out  of  his 
T)wn  means,  the  money  oum  the  daughrer  whioh  had  been  received  by  the 
mother.  In  this  action,  wherein  rhe  husband's  creditors  claim  that  he  was 
entitled  to  a  lien  on  the  realty  held  by  the  wife  to  relmbiirse  him  for  the 
money  piiid  the  daughter.  Held— The  husband  having  received  an  adequate 
'Oonsideratiinn  from  the  wife  for  his  payment  of  the  trust  funds  to  the  ward, 
held  no  lien  on  the  realty  originally  charged  with  the  lien  to  sfcure  the  trust 
funds,  and  since  he  held  no  such  lien  his  credliors  could  not  assert  u  right 
to  such  lien. 

Orlando  P.  St'hmitlt  and  Collins  &  Fenley  for  appellant. 

Win.  (toebel  for  appellee. 

Appeal  from  Kenton  C'haneery  Court. 

Opinion  of  the  eourt  by  Chief  Justice  Pry  or. 

This  action  in  equity  was  instituted  to  subject  an  alleged  equit- 
able interest  of  thje  appellee,  John  H.  Tegge,  in  certain  real  estate 
in  the  city  of  Covington  that  had  been  conveyed  l)y  Tegge  and 
wife  in  September,  1884,  to  Joseph  Hnesman,  their  son-in-law, 
and  to  Joseph  H.  Tegge,  the  son  of  the  grantor,  J.  H.  Tegge,  by 
his  first  wife. 

The  facts  out  of  which  this  equitable  interest  of   J.  H.  Tegge  is 

claimed  to  have  originated  are  these:  **The  plaintiff  in  the  action 

is  a  creditor  of  J.  H.    Tegge,    and    having  reduced   his   debt  to  a 

Judgment,  upon  a  return  of  nulla  bona,   alleges   that   in   the  year 

1860  one  Jo.seph  Schweetman    djed    intestate,  leaving   his  widow, 

Catherine,  and  Mary  Schweetman,  now  Huesman,  his  only  child, 

surviving  him;  that  Henry  Hortman,  the  father  of  Mrs.  Schweet- 
man, the  widow,  administered  on  her  husband's  estate,  and  the 
widow  became  the  guardian  of  her  infant  daughter,  Mary;  that 
the  administrator,  Hortman,  upon  a  settlement  of  his  accounts 
as  administrator,  had  in  his  hands  about  $8, (MX),  one-third  of 
which  belonged  to  the  widow,  and  \the  balance  to  Mary,  her 
daughter.  Hortman,  being  unable  to  pay*  over  the  money,  ex- 
ecuted a  mortgage  to  the  widow  to  secure  the  indebtedness,  and 
finally,  as  a  full  settlement  of  this  indebtedness,  made  an  abso- 
lute conveyance  to  the  widow  in  the  year  1863  of  the  lot  of 
ground  for  the  benefit  of  the  widow  and  her  ward.  The  deed  was 
a  plain  conveyance  to  the  widow,  failing  to  recite  the  purpose  or 
the  consideration  upon  which  it  was  based,  but  it  is  conceded 
the  object  was  to  secure  the  money  due  the  widow  and  lier  infant 
child.  It  is  manifest,  therefore,  that  tiiis  child  had  an  interest 
in  the  lot  to  the  extent  of  her  means  invested  in  it,  and  upon  her 
arrival  at  age  could  have  elected  either  to  enforce  her  e(}ui table 
Hen  or  compel  her  guardian  to  pay  her  over  the  money  to  which 
Bhe  was  entitled. 

In  the  year  18B4  the  widow,  Catherine,  married  the  api)ellee,  J. 
H.  Tegge,  resigning  her  trust  as  guardian  of  Mary,  and  her  hus- 
band, Tegge,  qualifying  in  her  stead.  She  made  a  settlement  of 
her   accounts   and   showed   an  indebtedness  to  her  ward  of  $2, 156. 
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This  liability  her,  huKband  assumed,  and  in  the  settlement  she 
was  credited  by  the  amount  of  her  indebtedness,  and  her  hu9« 
band  cliarged  with  it  as  so  much  received  hy  him  as  {^uardian« 
Tegge,  the  husband,  received  no  money  from  his  wife,  or  any 
property  belonging  to  his  ward,  but  his  wife  still  held  the  con- 
veyance of  18(i3  to  the  lot  in  which  the  waid  had  this  equitable 
interest,  and  the  settlement  with  the  county  court  by  the  mother 
as  guardian  in  nowise  affected  the  right  of  her  ward  to  the  trust 
property,  the  lot  in  which  her  money  had  been  invested,  and,  in 
fact,  Tegge,  as  her  guardian,  could  have  subjected  it  to  the  pay- 
ment of  the  debt  his  wife  as  guardian  owed  her  daughter,  or  he 
could  have  had  his  ward's  interest  allotted  to  her,  subject  to  her 
approval  upon  her  arrival  at  age.  When  the  ward  arrived  at  ag^^ 
in  December,  188().  she  had  a  settlement  of  her  accounts  with  her 
guardian,  and  the  indebtedness  being  $2,477,  she  accepted  from 
her  guardian  a  conveyance  of  two  lots  from  him  in  full  for  the 
debt.  One  of  the  lots  was  conveyed  to  Tegge  by  Hortman,  the 
father  of  his  wife,  and  the  other  conveyed  to  him  by  one  Miller, 
It  is,  therefore,  claimed  as  the  guardian,  Tegge,  paid  off  this 
debt  due  the  ward  he  was  subrogated  to  the  rights  of  the  ward  in 
the  lot  held  by  her  mother  to  secure  this  indebtedness,  and,  there- 
fore, his  creditor,  the  plaintiff  in  the  action,  can  subject  this 
equity  to  the  payment  of  her  debt,  and,  but  for  other  facts  in 
this  case,  we  would  be  disposed  to  adjudge  as  Tegge,  the  guar- 
dian, paid  off  the  debt,  he  was  entitled  to  be  substitut.ed  to  the 
rights  of  his  ward. 
It  appears  from  the.  facts  before  us  that  Henry  Kortman,    who 

had  administered  upon  the  estate  of  the  father  of  the  ward,  and 
who  had  made  the  conveyance  to  secure  the  ward  in  the  year 
1871,  and  before  plaintiff's  debt  existed,  conveyed  to  John  H. 
Tegge  some  real  estate  in  the  county  of  Kenton,  known  as  tlie 
Buena  Vista  property,  the  consideration  expressed  being  $4,000. 
This  property  came  from  the  father  of  Mrs.  Tegge.  She  says, 
however,  she  paid  for  it,  and  as  her  husband  had  agreed  to  pay 
Mary  the  money  she  was  entitled  to,  she  had  the  conveyanct* 
made  to  him,  as  it  was  agreed  he  was  to  pay  Mary  when  she  be- 
came of  age.     The  husband  testified  to  the  same  state  of  facts. 

If  this  was  the  agreement  of  the  parties,  and  we  see  no  rc^ason 
to  doubt  it.  we  are  then  unable  to  see  any  right  to  substitution  in 
this  case.  The  equity,  if  Tegge  had  any,  ended  when  he  accepted 
the  deed  of  1871.  He  had  l^een  paid  to  discharge  the  debt  due  his 
ward,  and  now,  to  permit  him  or  his*  creditor  to  enforce  an  equity 
against  the  lot  conveyed  to  the  children  of  Tegge  and  wife,  al- 
though voluntarily,  would  be  to  pav  him  twice  in  consideration 
of  his  assuming  to  pay  this  debt  of  the  ward.  He  has  no  lien, 
and,  therefore,  his  creditor  can  have  none.  While  the  ward  might 
have  elected  to  take  her  interest  in  the  lot  originally  conveyed  to 
her  mother,  this  she  declined  to  do,  and  Tegge  conveyed  to  the 
ward  his  own  realty  to  satisfy  the  debt.  He  settled  with  the 
ward  and  paid  her  out  of  his  own  means,  because  he  had  agreed 
to  do  so.  and  in  consideration  of  the  absolute  conveyance  made 
to  him  of  the  Buena  Vista  property  in  the  year  1871.  He  had 
been  paid  to  assume  this  debt,  or  in  consideration  that  he  had 
assumed  it,  and  no  right  of  subrogation  exists. 

The  judgment  below  is  affirmed. 


LOU.  DRIVING,  &C.,  ASS'N  V.  LOU.  TRUST  CO.,  &e.      689 

LOUISVILLE  DBIVING&  FAIR   ASSOCIATION  v.    LOUIS- 
VILLE TRUST  CO.,  TRUSTEE,  &c. 

(Filed  March  5,  1835— Not  to  be  reported.) 

1.  The  word  "survivor,"  when  wsed  In  a  will  ooDoeming  a  devise  to  a 
class,  ig  to  be  interpreted  according  to  its  strict  and  literal  meaning,  if  un- 
explained by  other  parts  of  the  wllX 

2.  SHHie — Construction  of  devise— A  devise  by  a  testator,  after  innking 
provision  for  his  living  children,  of  land  to  three  grandchildren,  with  the 
condition  that  if  either  grandchild  died  without  lawful  issue  then  living, 
his  HStnte  is  to  go  to  the  survivor  or  survivors  of  them;  'and  if  all  three 
grandchildren  died  without  lawful  issue  living  at  the  time  of  their  rie- 
c»»ase. "  then  the  estate  to  go  to  testat«»r's  children,  creates  a  contingent  re- 
mainder in  testator's  children  that  can  t«ke  effect  only  in  the  event  that  all 
the  grandchildren  die  without  lawful  issue  living  at  the  time  of  their  death. 

If  two  nf  th«  grandchildren  died  leaving  lawful  issue,  and  then  the  third 
grandchild  dies  without  leaving  lawful  issue,  the  estate  of  the  latter  does 
not  go  to  the  testator's  children,  hut  the  issue  of  the  other  two  grandchil- 
dren take  as  heirs  of  the  third  grandchild. 

Humphrey  &  Davie  and  Charles  M.  Lindsay  for  appellant. 

John  C.  RuHsell  and  James  H.  Bowden  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  court,  in  the  case  of  the  Coleman-Bush  Investment  Co.  v. 
Figg,  16  Ky.  Law  Rep.,  817,  construed  the  will  of  Thomas  Phil- 
lips, and  our  opinion  then,  as  it  now  is,  that  no  other  rational 
interpretation  can  be  given  the  sixth  clause  of  the  testator'n  will, 
so  as  to  effectuate  his  plain  intent,  than  to  adjudge  the  pur- 
chaser is  invested  with  a  i)erfect  title,  unless  the  three  grandchil- 
dren, Mrs.  Kellar,  Mrs.  Christmas  and  Thomas  J.  Phillips, 
should  all  die  without  issue  living  at  their  death. 

I'he  testator,  Thomas'  Phillips,  left  several  children,  and  to 
each  child  he  made  specific  devises  of  land  and  slaves,  and  hav- 
ing three  grandchildren,  the  children  of  his  son  David,  who  was 
dead,  he  made  a  specific  devise  to  them  of  land  and  slaves,  the 
land  their  father  was  in  possession  of  at  his  death.  He  was  mak- 
ing a  disposition  of  his  estate  between  his  children  and  grand- 
children, and  gave  to  the  latter  their  part  of  the  estate  which  he 
designed  for  their  father  David,  if  he  had  been  living. 

In  the  clause  of  the  will  by  which  the  devise  to  the  children  of 
his  son  David  is  made  there  is  this  provision:  •*But  should  either 
of  my  said  grandchildren  die  without  lawful  issue  then  livintr,  the 
rights  and  fnterests  in  the  property  her*^by  given  such  grandchild 
is  then  to  become  the  riglit  and  property  of  the  sun^ivor  or  sur- 
vivors of  them;  and  should  they  all  depart  this  life  without  lawful 
issue  living  at  the  time  of  their  decease,  the  property  is  then  to 
vest  in  and  become  the  right  and  property  of  my  surviving  chil- 
dren, and  the  issue  of  such  of  them  as  now  are,  or  may  then  he. 
dead, to  be  divided  among  them  according  vo  the  laws  of  distribu- 
tion of  the  estate  of  those  dying  intestate." 

It  is  contended  by  counsel  for  the  purchaser  another  contingency 
than  tliat  of  all'  three  of  the  grandchildren  dying  without 
issue  miay  arise,  and  that  is:  If  Mrs.  Kellar  and  Mrs.  Christmas' 
should  die  before  their  brother  Thomas,  leaving  children,  and 
then  Thomas  should  die  without  children,  his  interest  would  then 
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pass,  under  the  clause  referred  to,  to  tl>e  children  of  the  testator 
and  their  issue,  as  there  would  be  no  survivors  of  tbi-  three 
l?randchildren  to  take  from  Thomas,  his  two  sisters  bein^  dead; 
^nd  Thomas  dying  childless,  there  could  be  no  survivorship;  and 
quotes  Mr.  Jarman  on  Wills  to  the  effect  the  word  survivor,  like 
Any  other  term  when  unexplained  by  other  parts  of  the  will,  is  to 
be'interpreted  according  to  its  strict  and  literal  meaning. 

This  is  certainly  a  sound  rule  of  contention,  and  was  recognized 
as  such  in  the  former  opinion,  but  counsel  seems  to  have  kept  his 
eye  on  the  word  survivor,  and  failed  to  notice  other  parts  of  the 
same  clause  in  which  the  testator  interprets  the  meaning  to  be 
given  those  words,  survivor  or  survivors,  and  the  contingency 
upon  which  his  children  were  fo  take  the  property  devised  to  hi's 
three  grandchildren,  *'and  should  they  all  depart  this  life  without 
lawful  issu<*  living  at  the  time  of  their  decease,''  then  to  go  to 
my  surviving  children  and  the  issue  of  such  as  are  dead. 

if,  therefore,  two  of  the  gr'Mulchildren  should  die  leaving  chil- 
dren, and  after  their  dratlit  lie  surviving  grandchild  should  die 
without  children,  the  children  of  the  testator  or  their  issue  could 
not  take  because  the  contingency  upon  which  they  were  to  take 
(all  dying  without  children)  had  not  happened.  This,  it  seems  to 
us,  isso  plain  tliat  he  who  runs  may  rend. 

Then  what  becomes  of  Thomas  Phillips'  interest,  both  of  his 
sisters  being  dead  leaving  children?  There  being  no  survivor,  it 
passes  by  descent  from  Thomas  to  the  children  of  his  decea.«5ed 
sister.  The  lee  had  passed  out  of  the  grantor  and  vested  in  the 
children  of  his  son  David,  and  the  line  of  descent  from  one  to 
the  other  and  to  their  issue  (wherf*  there  was  no  survivor  to  take) 
waft  not  to  be  disturbed  unless  all  died  without  issue  living  at 
their  death;  if  otherwise,  you  have  the  testator  taking  the 
<ievised  estate  from  the  issue  of  these  grandchildn  n  and  return- 
ing the  interest  Thomas  had  not  only  to  the  children  of  the  testa- 
t<»r  but  to  their  issue,  if  any  child  happened  to  be  dead. 

This  would  defeat  tlie  obvious  meaning  of  the  devisor,  his  pur- 
pose being  to  vest  them  (his  grandchildren)  with  the  title,  the  fee 
m  them  to  be  defeated  only  on  the  contingency  that  all  three 
should  die  without  leaving  issue  at  their  death. 

Judgment  affirmed. 


MAY^'ARI)  V.  MAY. 
(Filed  March  17,  18M— Not  to  be   reported.) 

ErroneouR  judloial  snleof  land-' Damages — A  plaintiff  cauf^  adefendaDt's 
house  and  lot  to  tie  sold  when  it  was  not  liable  for  his  debt.  The  judgineot 
ordering;  the  Fale,  Alrhouffh  erroneous,  passed  title  to  the  purchaser.  Dt?- 
feudant  appealed  without  executing  a  supersedeas  bond,  and  the  sale  wai 
held  to  be  erroneous.  Defendant  sues  plaintiff  to  r^ cover  damares  for  tta« 
unauthorized  sale.  Hold— He  is  entitled  to  recover  as  damasres  the  value  of 
his  property  at  the  date  of  sale,  with  interest,  and  not  merely  what  it  told 
for  at  the  sale,  which  was  less  than  its  real  value. 

James  E.  Stewart  and  James  Goble  for  appellant. 

R.  T.  Burns  for  appellee. 

Appeal  from  Floyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 
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This  judgment  must  be  reversed.     The  appellee  had  the  house 

'«kBd  lot  of  the   appellant  soM  when  it  Was  not  liable  for  his  debt. 

•Judgment  was  rendered  by    the   court   below,   and    the   property 

purchased  by  one  Jones.    That  judgment  subjecting  the  property, 

itlthough  erroiie«>us,  by  the  sale  under  it  passed  the  title  to  the 
purchaser. 

There  wbs  no  supersedeas,  and  this  court  having,  determined 
the  land  not  liable  and  the  judgment  below  erroneous,  the  party 
^who  was  the  appellee)  having  the  house  and  lot  sold  is  liable  to 
the  appellant  for  its  value  at  that  date,  with  interest.  The  court 
below  only  gave  what  the  purchaser  paid  for  it,  which  was  less 
t;han  its  value.     It  is  concealed  that  it  was  worth  $400. 

The  judgment  is  reverse<l  and  remanded,  witii  directions  to 
Tender  a  judgment  for  that  amount,  with  interest  from  the  time 
the  appelhiYit  was  divested  of  possession. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  BRANTLEY^S 

ADM'R. 

f 

(Filed  November  24,  18»4.) 

1.  An  atlniitiistrator  appointed  in  a  foreign  State  can  not-  maintain  an 
qiotlon  in  thin  Htat4>  in  bis  representative  capacity  unless  authorized  to  do  so 
by  statute  of  this  State. 

d.  SaniH— The  authority  given  by  statute  to  a  foreign  personal  representa- 
tive to  prosecute  actions  for  the  recovery  of  debts  due  his  decedent  in  tbis 
^tate,  by  pxecuting  l^ond  with  resident  surety,  etc.,  does  not  authorize  bina 
to  maintain  an  action  to  recover  for  a  tort  done  to  decedent  in  this  State 
through  the  intentional  or  wilirnl  negligence  of  a  defendant. 

8.  Sanw*— Willful  negleot— Pleadings— Where  the  petition  shows  on  its  face 
that  the  plaintiff  has  neither  a  legal  nor  n  beneficial  interest  in  the  cause  of 
-BOtlon,,  either  in  his  own  right  or  in  a  representative  capacity,  the  defect 
X)an  be  reached  by  a  general  demurrer. 

4.  Same— The  petition  of  a  foreign  administrator,  suing  for  a  personal  in- 
jury to  bhs  Intestate,  committed  in  this  St-ate,  by  the  alleged  negligence  of 
defendant,  is  bad  on  general  demurrer,  the  foreign  administrator  having 
binder  our  statute  no  interest  in  the  cause  of  action. 

5.  Same— SrtJtion  92  of  the  Civil  Code,  requiring  a  special  demurrer  to  be 
^led  where  the  plaintiff  has  no  legal  capacity  to  sue,  applies  only  when  the 
petition  discloses  some  interest  in  the  subject-matter  of  the  action  in  the 
plaintiff,  and  also  a  want  of  legal  capacity  in  him  to  sue. 

f>.  Mastt»r  and  servant— Death  caused  by  neglect — Where  the  death  of  an 
employe  of  a  railroad  company  is  caused  by  the  ordinary  negligence  of 
another  employe  of  the  same,  or  of  a  higher  grade  of  service,  the  company  is 
not  liable  in  damages  therefor. 

7.  Same— Verdict  and  judgment  not  authorized  by  pleadings— Where  the 
petition  seoks  to  recover  damages  for  the  death  of  an  employe  of  a  railroad 
tsompany  through  its  alleged  gross  and  vriUful  neglect,  and  the  verdict  of 
the  jurv  is  that  the  death  was  caused  by  the  ordinary  negligence  of  defend- 
ant, it  is  error  to  enter  a  judgment  for  plaintiff  on  the  verdict,  since  no  re- 
covery can  be  had  in  such  case  for  ordinary  neglect. 

8.  In  the  absence  of  a  bill  of  evidence  and  a  motion  for  a  new  trial  the 
Instructions  given  can  not  be  considered  on  appeal. 

Joe  McCarroll  for  appellant. 

Edward  W.  Hines,  John  S.  Bays,  W.  A.  Cullock  and  Jame;} 
Breathitt  for  appellee. 

Appeal  from  Christian  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Pryor. 

Bluford  B.  Brantley,  as  the  administrator  of  John  li.  Brantley^ 
deceased,  states  in  substance  that  the  decedent  departed  this  life 
in  July  of  the  year  1891;  that  he  was  appointed  and  qualified  as 
the  administrator  of  liis  estate  by  order  of  a  court  of  competent 
jurisdiction  in  the  State  of  Indiana,  it  being  the  Stftte  where  thft 
decedent  resided  at  his  deatli,  and  where  the  plaintitf  now 
resides. 

He  then  flies  what  purports  to  be  a  copy  of  the  letters  of  a<\^ 
ministration,  etc.  He  further  allejres  that  tlie  decedent  lost  his 
life  while  in  the  service  of  the  appellant,  the  L.  &  N.  R.  R.  Co.^ 
and  when  in  its  employ  as  brakeman,  runninp^  its  trains  t>etweei> 
certain  terminal  points  in  this  State;  tliat  he  was  seriously  in- 
jured (his  lep:s  cut  off)  and  he  suffered  for  days  great  bodily  and 
mental  suffering,  and  for  this  suffering  and  loss  of  time' he  is 
seeking  to  recover.  It  is  further  alleged  that  the  injury  resulted 
from  the  grpss  and  willful  negligence  of  one  of  its  employes, 
superior  in  authority  to  the  decedent. 

There  was  a  general  demurrer  to  the   petition,    and   overruled. 

An  issue  was  then  formed  on  the  pleadings  and  the  case  went 
to  trial,  with  a  verdict  returned  by  rhe  jury  as  follows:  **\Ve,  th© 
jury,  find  the  defendant  guilty  of  ordinary  negligence,  and  assess 
the  damages  at  $5, (KM). 

'•ALEX.  (JARLAXD, 
"0»e  of  the  jury.'* 

There  is  no  bill  of  evidence  in  the  record,  and  we  have  before- 
us  only  the  instructions  given  by  the  court,  and  the  latter's 
reasons  for  refusing  to  grant  a  new  trial. 

Only  so  much  of  the  petition  is  given  as  presents,  in  our 
opinion,  the  question  raised  by  the  demurrer,  as  thf»  specific  facts 
alleged  constitute  a  cause  of  action,  if  the  appellee  can  maintain 
it,  and  the  only  question  is,  can  a  foreign  administrator  sue  in  this 
State  for  a  personal  injury  to  his  intestate,  committed  in  this 
State,  as  is  alleged,  by  the  negligence  of  the  defendant;  and  if  he 
can  not  sue,  must  the  objection  be  t^ken  advantage  of  by  special 
demurier;  and  if  not,  is  the  objection  waived? 

There  was  a  general  demurrer  only,  and  it  is  urged  that  the 
provision  of  the  Code,  requiring,  where  the  want  of  legal  capac- 
ity to  sue  appears  on  the  face  of  the  petition,  the  objection  to  be 
raised  by  a  special  demurrer,  applies  here. 

We  think  such  a  view  is  an  entire  misconception  of  the  law. 
The  doctrine  is  elementary  that  an  action  must  be  brought  in  the^ 
name  of  a  party  in  intprest,  and  at  common  law  the  legjjl  right 
to  sue  must  appear.  Where  one  has  neither  a  iegal  nor  beneflciHl 
interest  in  the  controversy,  either  in  his  own  right  or  as  the  rep- 
resmtafive  of  another,  and  this  appears  on  the  "face  of  the  peti- 
tion, the  objection  can  be,  and  is,  properly  raised  by  a  general 
demurrer. 

His  legal  capacity  to  sue  is  not  involved,  but  his  right  to  main- 
tain the  action  either  in  his  own  right  or  as  a  personal  represen- 
tative. The  provision  of  the  (.ode  requiring  a  special  demurrer 
to  be  filed,  where  the  legal  capacity  to  sue  is  wanting,  l.as  no 
application  to  a  case  like   this. 

An  infant  has  no  legal  capacity  to  sue,  and  must  bring  the 
action  by  his  i)rochein  ami  or  guardian,  but  having  a  legal  or 
i)eneficral  interest  in  the  subject-matter  of  the  action  and  the 
right  of  recovery,  the  defense  will  not  be  allowed  to  pleAit  or 
demur  generally,  and  then  after  verdict  or  judgment  take  advanl- 
age  of  the  infancy  of  the  plaintiff  or  the  want  of  legal  capacity 
on  the  part  of  the  plaintiff  to  sue. 
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It  is  in  cases  where  the  petition  on  its  face  discloses  an  interest 
In  the  subject-matter  of  the  action,  and  also  discloses  a  want  of 
capacity  to  sue,  that  the  question  of  a  want  of  legal  capacity 
arises;  but  wliere  the  petition  shows  that  the  party  plaintiff  is  not 
interested  in  any  way  in  the  litigation,  or,  in  other  words,  can 
maintain  no  such  action,  the  objection  can  be  made  by  a  general 
xiemurrer. 

The  doctrine,  I  believe,  is  universal  tliat  an  administrator  ap- 
polntcxl  in  a  foreign  State  can  maintain  no  action  in  another 
iitat'e  unless  autliorlzed  by  statute;  and  if  there  is  no  autliority 
^iven  the  foreign  administrator  to  sue  here  in  such  a  case  as  tlie 
one  presented,  the  general  demurrer  should  have  been   sustained. 

The  appellant  admits  by  his  demurrer  that   the  appellee   quali- 
fied as  the  administrator  of  the  decedent  in  the  State  of  Indiana, 
4ind   that   all   the   facts  alleged  in  the  petition  are  true,  and  then 
%he   question   arises,    is   the   ai>i)ell(je,  the  foreign   administrator, 
entitled  to  recover? 

it  is  insisted  that  this  court,  in  the  case  of  Warfleld   v.    Gard- 
ner's Adm'r,  79  Ky.,  5^8,  and  in  previous  cases,  has  decided  this 
question.'    Tliat  action  was  by  the  jidmlnistrator  of  (Gardner  upon 
^  note  given  by  the  appellant  to  his  intestate.     There    was  a  gen- 
-eral  demurrer  to  the  petition,  and  overruled. 

It  was  averred  in  the  petition  that  llie  appellee  was  appointed, 
by  an  or<ler  of  the  Hardin  (-ounty  Court,  administrator  of  the 
tleccKlent,  an<l  had  qualitied  as  such.  The  court  held  that  this 
\ras  a  substantial  compliance  with  the  Code,  and  all  that  was  nec- 
tjssary  foi  the  appellee  to  allege  as  to  his  appointment;  and  the 
objection  that  the  petition  failed  to  state  facts  showing  the  county 
-court  of  Har<Tin  had  jurisdiction  to  appoint  him  administrator  in- 
volve<l  Iiis  legal  capacity  to  sue.  and  must  be  taken  advantage  of 
by  special  demurrer;  and  as  no  special  demurrer  was  filed  the  ob- 
jection as  to  the  want  of  the  averment  failed.  This  is  sound  law 
-and  court  practice.  It  is  conceded  that  where  one  can  not  sue  by 
reason  of  some  personal  disability  of  want  of  capacity  to  sue,  that 
«inder  the  Code  the  question  must  be  raised  by  a  special  demurrer 
or  by  a  special  plea. 

Suppose  tlie  plaintiff  had  alleged  his  qualification  as  adminis- 
tTator  aiKl  his  appointment  by  the  properly-constituted  authorities 
without  alleging  where  he  had  quiilifled,  and  the  defendant,  in- 
stead of  demurring  to  the  defective  petition,  had  pleaded  in  bar 
t>f  his  recovery  that  he  had  been  appointed  and  qualified  in  a 
foreign  State,  would  not  the  plea  have  been  good  unless  the  stat- 
ute was  so  construed  as  to  prevent  a  recovery  by  the  foreign  ad- 
ministrator for  a  mere  tort?  We  think  so.  Nor  would  it  be  a  bar 
to  the  recovery  by  one  authorized  to  sue,  but  it  would  be  a  bar  to 
Hn  action  by  the 'plaintiff  as  the  repie-ientative  of  the  decedent 
under  his  appointment  from  the  State  of  Indiana.  If  a  bar  to  the 
recovery  by  the  foreign  administrator  upon  the  facts  being  proven 
when  plea<led.  why,  when  those  same  facts  appear  in  the  peti- 
tion, may  not  the  defense  demur  generally  when,  from  the  plain- 
tiff's own  showing,  he  has  no  standing  in  court? 

The  plaintiff  must  so  connect  himself  with  the  subiect-matter  of 
the  action  as  to  show  a  right  Of  recovery,  either  in   his  own  right 
•or  the  legally  qualified   representative  of  another,  and  where  he 
fails  to  do  BO  the  petition  is  bad   on  demurrer. 

In  Langdon,  &c.  v.  Potter,  11  Mass.,  315,  a  case  very  similar  to 
tlie  one  before- us,  there  was  nothing  in  the  declaration  showing 
that  administration  had  not  been  granted  in  the  State  of  Massa- 
chusetts, and  the  legal  inference,  the  court  said,  was  that  it  had 
been  so  granted.  The  right  of  the  plaintiff  to  prosecute  the  ac- 
tion was  not  questioned,  and  after  several  pleas  to  the  merits  the 
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objection  was  for  the  first  time  raised,  and  the  court  said  it  wan 
too  late,  but  also  said  it  was  **aplea  in  disability  of  the  plaintiffs, 
and  did  not  touch  the  merits  of  the  action;''  and  the  court  pro- 
ceeded further  to  say:  "We  liave  no  doubt  the  objection  relied  on 
in  this  case  is  pleadable  in  bar,  and  in  the  present  stage  of  the 
action  it  must  be  so  pleaded." 

In  Fen  wick  v.  S'ears'  adm'r,  1  Cranch,  259,  and  in  Davts'  Ex'or 
V.  Ramsey's  Ex'ors,  8  Cranch,  319,  a  special  plea  in  bar  mii,s  sus- 
tained, and  in  Norman  v.  Bradley,  9  Wallace,  894,  the  Massachu- 
setts case  is  referred  to  as  settling  the  conflicting  decisions,  and 
yet  it  is  held  in  that  case  a  plea  in  bar  is  the  proper  remedy! 

Why  the  necessity  of  a  plea  in  bar  when  the  petition  discloses, 
what' the  plea  must  state?  The  appellee  sues  as  a  foreign  admin- 
istrator, and  makes  proffers  of  his  title,  and,  as  said  in  Norman 
V.  Brndiey,  "it  is  only  in  virtue  of  his  representative  character 
that  the  plaintiff  is  entitled  to  the  matters  in  controversy,  and  a 
plea  which  denies  to  him  that  character  is,  in  its  nature,  a  plea 
in  bar  to  the  action." 

Where  the  petition  discloses  a  defense  that  defeats  the  action, 
such  as  a  want  of  title,  legal  or  equitable,  or  any  other  defense 
that  can  be  pleaded  in  bar,  except  such  defense  as  are  priviliged 
and  do  not  alfect  the  cause  of  action,  as  infancy  or  limitation,  a 
general  demurrer  will  be  sustained. 

The  case  of  Adams  v. The  Terre  Tenants  of  Savage,  6  Mod.,  !34» 
"the  plaintiff  recited  in  the  proceeding  the  manner  and  place  he 
had  obtained  letters  of  administration,  wliich  showed  a  want  of 
jurisdiction,  and  the  defendants  pleaded  alone  to  the  merits. 
After  verdict  the  defendants  moved  in  arrest  of  judgi»ent,  be^ 
cause  the  administration  committed  to  the  plaintiff  was  void.  The 
plaintiff  insisted  the  plea  to  the  merits  was  a  waiver  of  the  ebjec- 
tion,  and  the  chief  justice  remarked:  "If  the  administrator  had 
not  set  up  what  kind  of  administration  he  claimed  by,  but  only 
alleged  that  he  was  the  administrator  of  'the  goods  and  chattels 
of  the  intestate,  and  the  defendants  had  not  craved  oyer  as  ho 
might  have  done,  but  pleaded  oyer,  that  would  have  been  an  art- 
mission  of  his  right  to  sue  as  administrator;  but  when  you  your- 
self affirm  this  to  be  your  title,  how  can  we  intend  you  havo 
another,  and  of  your  own  showing  your  title  is  manifestly  bad^ 
There  is  a  vast  difference  where  the  title  does  not  appear  fully 
for  the  plaintiff,  and  the  defendant  will  not  controvert  with  him 
about  that,  and  where  the  plaintiff  himself  shows  he  has  no  title* 
for  then  the  court  has  no  room  for  intendment.  The  authority  of 
the  case  cited,''  says  the  court,  "in  Norman  v.  Bradley  has  never 
been  doubted."       '  • 

If  a  nonsuit  was  proper  where  the  proof'  failed  to  show  title, 
why  is  not  a  demurrer  proper  when  the  declaration  shows  tho- 
same  state  of  fact?  The  charact<*r  of  the  plaintiff's  title  is  set 
out  in  the  petition,  and  the  court  will  not  assume  that  he  has  the 
authority  to  sue  in  this  Stnte.  He  is  not  known  in  ou-^r  courts  as 
an  administrator,  with  an  appointment  and  qualification  only 
in  the  State  of  Indiana.  There  is  no  privity  of  representation  ap- 
pearing, and  his  right  to  sue  in  his  individual  naiQie  for  a  tort  to 
the  decedent  is  as  great  as  his  right  to  sue  by. reason  of  his  for- 
eign  appointment. 

In  the  case  of  Debolt  v.  Carter,  81  Ind.,  856,  the-eourt,  in  treat- 
ing of  the  legal  capacity  to  sue,  says:  "A  demuirer  for  the  want 
of  legal  capacity  to  sue' has  refer«?nce  to  some  legal  disabilitv  of 
the  plaintiff,  such  as  infancy,  coverture,  etc.,  and  not  to  the  lact 
that  the  complaint  on  its  face  fails  to  show  a  right  of  action  in 
the  plaintiff."  (Devows  v.  Gray,  22  Ohio  State,  169;  Winfleldl 
Town  Co,  v.  Marys,  2  Kansas,  147.) 
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A  special  demurrer  ia  also  required  by  the  Code  where  there  is. 
a  defect  of  parties  plaintiff  or  defendants,  and  yet  it  has  been 
held  that  where  plaintiffs  unite  in  bringing  a  joint  action,  and 
the  facts  alleged  show  an  absence  of  any  joint  liability,  the  de- 
fective pleading  can  be  reached  by  a  general  demurrer  upon  the 
ground  that  it  fails  to  state  a  joint  cause  of   action.     (Berkshire 

V.  Shultz,  25  Ind..  — . ) 

This  court  held,  in  (5ossom  v.  Bodgett,  6  Busli,  — ,  that  in  nn 
action  against  two  upon  an  alleged  joint  undertaking,  a  judgm**nt. 
against  one  upon  proof  that  the  contract  was  made  alone,  with 
him  can  not  be  sustained.  If  the  defect  had  appeared  upon  thf» 
face  of  the  petition  in  Gossom  v.  Bodgett,  it  could  have  been 
reached  by  general  demurrer  because  it  involved  the  right  of  re- 
covery on'  an  alleged  joint  undertaking,  when  the  contract  was 
with  one  only. 

The  argument  that  the  facts  alleged  constitute  the  cause  of  ac- 
tion without  reference  to  the  party  bringing  It,  altiiough  in  a  rep- 
resentative capacity,  is  both  illogical  and  fallacious. 

Facts  stated  connecting  the  plaintiff  with  the  cause  of  action 
are  as  essential  as  any  other  fact  necessary  to  make  the  com- 
plaint good.  The  plaintiff's  interest  or  right  to  sue  must  appear. 
It  is  a  matter  of  substance,  and  a  special  demurrer  is  only  in  the 
nature  of  a  plea  in  abatement  that  gives  a  Injtter  writ,  and  say- 
ing to  the  plaintiff  he  may  recover  on  the  merits  if  he  sues  in  a 
particular  way.  Can  the  Indiana  administrator  bring  this  action?" 
The  only  authoirty  is  found  in  section  43  of  article  2  of  chapter  89, 
General  Statutes,  which  provides:  **By  giving  bond  with  surety 
resident  of  the  county  in  which  the  action  is  brought,  nonresident 
executors  or  administrators  of  persons  who,  at  the  time  of  their 
death,  were  nonresidents  of  this  Commonwealth,  may  prosecute 
actions  for  the  recovery  of  debts  due  to  such  decedent^.'' 

It  can  scare ?ly  b3  coiit3nded  that  the  language  would  embrace 
actions  for  a  tort  caused  by  negligence  or  intentional  wrong. 
While  a  lib?ril  construction  should  be  given  this  provision  and 
apply  it  to  all  contrac^^s  or  oblio^ations  where  the  liability  can  be 
certainly  fixed,  it  Would  be  a  strained  construction  to  hold  that 
the  word  debts  embraced  every  character  of  action  that  a  resi- 
dent administrator  could  institute,  for  if  such  was  the  legislative 
intention,  instead  of  confining  the  right  to  suits  for  debts,  they 
would  have  said  that  when  no  resident  administrator  had  quali- 
fied a  foreign  administrator  should  have  the  same  right  upon  ex-^ 
ecuting  bond  to  bring  all  actions  he  could  have  instituted  if  he 
had  qualified  as  such  in  this  State.  The  slatute  is  in  effect  an 
inhiibtion  of  this  right,  and  in  departing  from  the  common-law 
doctrine  recognizes  the  right  of  the  foreign  administrator  to  sue 
for  debts  by  complving  with  the  provisions  of  the  statute.  The 
construction  of  thfs  statute  of  the  right  to  sue  given  the  foreign 
administrator  does  not  militate  against  the  doctrine  that  the  rep- 
resentative qualifying  in  the  county  or  place  of  domicile  of  the 
deceased  may  receive  or  collect  debts  due  the  int-estate  in  another 
State  for  the  reason  that  it  is  his  personal  incapacity  to  sue  is. 
only  involved,  and  not  his  title  to  the  thing  received,  as  held  by 
the  Supreme  Court  in  Wilkins  v.  Elliot,  !(>«  U.  S..  256. 

The  mere  right  to  recover  for  a  tort  is  not,  and  can  not,  be  re- 
garded as  assets  to  which  the  foreign  administrator  has  title  or 
the  right  to  convert  into  a  debt  by  a  judgment.  This  right  is  denied 
him  by  the  statute  in  the  case  of'the  Maysville  Street  Railroad  Co. 
V.  Marvin,  appealed  from  this  district  (Ky. )  to  the  Circuit  Court 
of  Appeals  bv  Mr.  Justice  Lurton  in  a  well  considered  opinion, 
that  a  general  demurrer  to  a  petition  by  a  foreign  administrator 


696  L.  &  N.  R.  R.  CO.  V.  Brantley's  adm'r. 

to  recover  for  the  death  of  his  intestate,  caused  by  the  tort  of  the 
defendant,  sliould  have  been  sustained,  and,  upon  the  ground 
there  wan  no  privity  of  representation,  no  cause  of  action  in  the 
plaintiif.     (59  Fed.  Eep.,  91.) 

This  court  has  also  decided  the  identical  question  involved 
here.  William  Robb  died  at  his  domicile  in  the  State  of  Massa- 
chusetts leaving  a  will,  by  which  his  executor  was  authorized  to 
dispose  of  land  in  Jeiferson  county,  Ky.  The  executor  sold  the 
land  and  brought  an  action  to  enforce  the  contract.  There  was  a 
general  demurrer  to  the  petition,  based  on  two  grounds:  First, 
the  executor  had  lio  power  to  sell ;  second,  if  such  a  power  ex- 
isted he  could  not  as  executor  maintain  the  action  without  com- 
plying with  the  provisions  of  the  statute.  It  was  held  by  thii» 
court,  through  VI r.  Justice  Holt,  that  the  power  to  sell  existed, 
but  the  executor  could  not  maintain  the  action  because  he  had 
not  complied  with  the  statute,  and  for  that  reason  the  general 
demurrer  should  have  been  sustained^  the  court,  after  citing  the 
statute,  say ini;: ''his  qualification  in  a  sister  jState  does  not  au- 
thorize him  to  administer  the  assets  here  or  act  otherwise  in  our 
courts  as  such  representative."  (12  Kv.  Law  Rep.,  652;  91  Ky., 
88.) 

There  is  still  another  question  raised  by  counsel  that  requires  a 
reversal  of  the  judgment  below.  After  a  judgment  had  been  en- 
tered on  the  verdict  a  motion  for  a  new  trial  was  made  by  the 
defense  that  for  some  reason  was  afterwards  witlidrawn. 

The  court  instructed  the  jury  as  to  the  measure  of  damages  in 
the  event  the  injury  was  caused  by  the  gross  negligence  of  the 
defendant.ar.d  also  instructed  thejiiry  wliat  to  find  if  the  defendant 
^vas  guilty  of  ordinary  neglect.  The  jury,  therefore,  had  two  dis- 
tinct issues  presented  by  the  iii<<tructions  as  to  their  finding: 
First,  if  gross  neglect  exist  you  may  find  punitive  damages;  sec- 
ond, if  ordinary  neglect,  you  will  find  only  the  actual  ilamage 
sustained;  and  the  jury,  under  the  instructions,  returned  a  flnd- 
injj  for  ordinary  neglect.  If  the  instructions  are  to  l:e  considered 
it  IS  manifest  the  court  below  erred  in  instructing  the  jury  they 
could  find  damages  for  the  injury  caused  by  ordinary  neglect,  a« 
this  court  has  decided  that  where  one  emplo^'e  enters  into  a  ser- 
vice, such  as  that  pertaining  to  railroad  corporations,  and  is  in- 
jured by  the  negligence  of  another  employe  in  the  same  service  of 
a  higher  grade,  in  order  to  recover  gross  negligence  must  be 
alleged  and  shown,  as  the  ordinary  risks  belonging  to  such  an 
employment  he  assumes  when  entering  the  service.  But  ft  is 
said  there  is  no  bill  of  evidence,  and  the  instructions  alone  being 
here  they  can  not  be  considered,  and  the  error  committed  being 
that  of  the  court,  it  can  not  be  corrected  without  a  motion  for  a 
new  trial. 

If  the  instructions  are  here  for  the  purpose  of  enabling  this 
court  to  know  that  the  court  below  committed  the  error,  they 
must  also  be  here  for  the  purpose  of  enabling  the  court  to  correct 
the  error. 

It  was  held  in  Roberts  v.  Wolfe,  1  Dana,  196,  that  although  the 
bill  of  evidence  was  not  before  the  court  the  instruction  was  er- 
roneous under  any  state  of  case,  and,  therefore,  the  judgment  was 
reversed.  Here,  however,  there  was  no  motion  for  a  new  trial, 
as  there  doubtless  was  in  Roberts  v.  Wolfe,  and  the  sole  question 
is,  was  the  verdict  and  judgment  authorized  by  the  pleadings? 
The  appellant  moved  to  set  aside  the  judgment  and  render  a  Judg- 
ment for  the  defendant. 

If  the  plaintiff  in  this  case,  having  alleged  gross  negligence, 
could  recover  for  any  less  degree  of  neglect,  then  thid  verdict 
should  stand,  if  otherwise  proper:  but,  as  has  already  been  stated, 
gross  negligence  must  be  shown  before  a  recovery  in  this  class  of 
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teases  cftn  be  had.  The  phiintiif  must  recover  upon  proof  of  the 
tsause  of  action  alleged  in  his  petition,  and  in  this  case  it  is  mani- 
fest that  a  recovery  has  been  permitted,  not  upon  the  cause  of 
HCtion  alleged  but  for  that  degree  of  negligence  for  which  no  action 
<50uld  be  maintained.  If  the  verdict  had  read* 'we  of  the  jury 
find  for  the  plaintiff  6,000,"  and  nothing  more,  then  this  cnurt 
t?ould  not  tell  whether  it  was  for  the  gross  or  ordinary  neglect  of 
the  defendant,  and  in  the  absence  of  a  bill  of  evidence  would 
assume  that  the  verdict  was  based  on  the  cause  of  action  alleged. 
Here,  however,  is  a  true  verdict  returned,  saying:  "We  of  the  jury 
find  the  defendant  guilty  of  ordinary  negligence,  and  assess  the 
damages  at  $5,000." 

A  motion  then  to  set  aside  the  verdict  or  the  judgment  rendered 
npon  it  was  proper  because  it  was  not  responsive  to  tlie  cause 
of  action  alleo^ed  in  the  petifion.  The  pleadings  no  more  author- 
ized the  verdict  than  a  verdict  for  one  species  of  property  when 
the  plaintiff,  in  his  petition,  claimed  anoth-^r  and  different  kind 
t)f  property.  Suppose  the  jury  had  returned  into  court  and  said 
to  the  judge,  *'we  find  this  defendant  guilty  of  ordinary  neglect; 
t5an  we  give  to  the  plaintiff  damages?"  Tlie  response  in  writing 
would  have  been:  You  can  not  award  damages  for  ordinary  neg- 
lect. Tiiis  is  in  substance  what  tlie  jury  said  to  the  court  by 
thrir  verdict— a  verdict  not  sustained  by  the  pleadings  or  author- 
ized by  law,  even  if  ordinary  neglect  had  l)een  alleged. 

Special  findin^^-;  were  liad  at  the  common  law.  and  althoigh 
none  were  asked  in  this  case  by  either  party,  the  jury  of  its  own 
volition  returned  a  verdict  for  ordinary  neglect.  With  the  In- 
Ktructlons,  therefore,  out  of  the  case,  and  they  have  noplace  hero, 
as  there  is  no  bill  of  exception,  the  finding  of  the  jury  is  for  that 
tlegree  of  neglect  for  which  the  law  in  this  character  of  case  will 
not  permit  a  recovery.  The  degree  of  neglect  causing  tlio  injury 
was  for  the  jury  and  not  the  court  to  determine.  As  ,to  special 
verdicts  at  common  law  see  Stephen  on  Pleading,  91,  92;  1  Rob- 
inson's Practice,  373,  406;  Proffert  on  .Tury  Trials,  434,  439.  440. 

It  is  maintained  the  jury  had  no  right  to  return  a  special  ver- 
dict. It  was  nevertheless  returned,  and  no  judgment  should  have 
been  entered  upon  it.  Whether  or  not,  under  the  state  of  case 
presented,  the  defendant  is  entitled  to  a  verdict  is  now  imma- 
teriah  as  it  would  constitute  no  bar  t:)  a  recovery  by  a  rightful 
administrator,  or  one  entitled  to  bring  the  action.' 

The  judgment  is  reversed,  with  directions  to  set  aside  the  ver- 
dict, and  judgment  and  sustain  the  demurrer  to  the  petition. 


BROWN  V.  TODD^S  ADM^R.,  Ac. 
(Filed  February  12,  1895— Not  to  be  reported.) 

1.  Gontnictd — Lpt  loci  contraotius — The  law  nf  the  place  where  a  ronlract 
li  made  and  is  to  be  performed  is  that  hy  whioh  its  valid! t.v  is  to  be  deter- 
mined. 

A  note  l)ear!ng  a  certain  rate  of  interest  and  reqnirinjr  the  n-«al-pr  to  pay 
Attorney's  fees,  made  and  payable  in  rhn  State  of  Indiana,  if  governed  by 
Dhe  laws  of  that  State,  and  if  valid  there  is  treated  as  valid  hnv. 

3.  Same — During  the  pendency  of  a  sul*"  In  this  State  on  a  note  and  inort- 
irage  the  plaintifi  may  sue  and  obtain  judgment  on  the  note  In  another 
^tate.  and  the  judgment  so  oht-alned  wUl.be  enforced  in  this  State. 

While  a  suit  on  a  note  and  mortgage  exeout-«'d  In  Indiana  was  pending  in 
the  oonnty  in  this  State  where  the  iHnd  Hfs,  the  plaintifif  sued  and  obtained 
judgment  in  Indiana  on  the  note.  '  By  amendment  he  set  up  this  judgment 
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in  his  Bult:  in  this  St-atP,  and,  having  elected  to  proaecnfe  his  cause  of  actloi> 
on  the  judgment,  was  granted  an  ordpr  of  sale  of  the  mortgaged  property  to. 
satisfy  it.  Held— The  defendant  is  precluded  hy  the  judgment  in  Indiana 
from  asserttna  that  it  ccmtains  usury,  and  it  ^vas  proper  to  order  a  sale  of 
the  luorrgaged  land  to  satisfy  the  judgment. 

Marc  Mundy  and  W.  F.  Peak  for  appellant. 

D.  W.  Lindsey  and  Leland  &  Leland  for  appellees. 

Appeal  from  Trimble  Circuit  Court. 

Opinion  of    the  court  by  Judj^e  Guffy. 

On  the  20th  day  of  February,  1891,  Simeon  E.  Leland,  administra^ 

tor  of  Louisa  Todd,  filed  his  petition  in  the  Trimble  CUrcuit  Court 

against  Perry   Brown    and   others,  seeking    to    obtain    judgment 

against  said  Brown  for  the  amount  due  upon  a  note  executed  to. 

said  Todd  by  defendant  Brown   for  $2,6(K),    13th   of    October,  1879, 

due  two  months  thereafter,  bearinj?  eight  per  cent,  interest  from 

dale  and  agreeing  to  pay  attorney's  fect,  subject  to  certain  credits: 

also  asserting  a  lien  on  certain  real  estate   in   Trimble  county  to 

secure  the  piyment  of  said  note.     It  also  appears   that  the    note 

and  mortgage  were  executed  in  the  State  of  Indiana,  and  that  the 
note  was  made  negotiable  and  payable  in  a  bank  in  Indiana^ 
Plaintiff  averred  that  the  rate  of  interest  and  the  stipulation  an 
to  attorney's  fee  were  authorized  by  the  laws  of  the  State  of  In-, 
diana.  The  defendant,  Brown,  answered,  and  denied  the  aver- 
ments as  to  the  interest  and  attorney's  fee.  and  claimed  that  the 
various  payments  made  on  the  note  should  go  to  the  payment  of 
interest  at  6  per  cent,  per  annum  and  the  residue  be  applied  to 
the  discharge  of  the  principal  so  far  as  it  would  so  pay  it.  anc* 
offering  to  confess  judgment  for  the  residue.  During  the  jjendency 
of  this  suit  the  plaintiff  brought  suit  on  said  note  in  Jefferson  Cir- 
cuit Court  of  Indiana  and  obtained  judgment  against  the  defend- 
ant. Perry  Brown,  for  the  sum  of  $8,'H49.2(),  with  interest  at  6  per 
cent,  from  date  of  rendition  of  judgment  and  cost  of  suit,  after 
which  plaintiff,  by  supplemental  pleading,  set  up  the  foregoing 
judgment  in  this  action  and  prayed  judgment  thereon  and  for  sale 
ot  enough  of  the  mortgaged  property  to  pay  same.  Appellant 
made  various  defenses  to  same,  and  plaintiff,  being  required  to 
elect  whether  he  would  prosecute  the  orierinal  action  or  the  cause 
of  action  set  up  in  the  supplemental  petition,  elected  to  prosecute 
the  latter  action,  and  upon  final  hearing'the  court  rendered  judg- 
ment against  appellant  for  amount  of  plaintiff's  claims,  interest 
and  cost  and  adjudtred  that  plaintiff  had  a  lien  on  the  mortgaged 
property  to  secure  the  payment  of  same  and  adjudged  a  sale  of 
enough  of  said  land  to  pay  same,  as  well  as  the  other  Hens  admit- 
ted to  be  due  thereon. 

From  this  judgment  appellant  Brown  has  appealed,  and  asks  a 
reversal  upon  several  grounds,  among  which  is  his  claim  that  8  per 
cent,  interest  in  usurious  under  cur  statutes,  and  the  name  objec- 
tion is  niHde  to  the  allowance  for  attorney's  fee.  He  also  insists 
that  no  lien  existed  on  the  land  for  the  payment  of  the  judgment 
rendered  in  Indiana  and  sued  on  in  the  Trimble  (Mrcuit  Coiirt. 

We  are  of  the  opinion  that  no  grounds  for  reversal  exist.  Tht* 
law  of  the  place  where  the  contract  was  made  and  where  it  was 
to  be  performed  must  govern  in  this  case,  and  the' proof  in  the 
cause  establishes  the  fact  that  such  a  contract  as  to  interest  and 
attorney's  fee  was  enforcible  under  the  laws  of  the  State  of  In- 
diana. "  It  seeme  to  be  well  settled  that  plaintiff  had  the  right  t<i 
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sue  and  obtoin  judgment  in  the  State  of  Indiana  during  the  pend- 
ency of  the  suit  in  Kentucky,  and,  besides,  defendant  did  not 
plead  the  pendency  of  the  suit  jn  this  State  when  sued  in  In- 
diana. The  judgment  in  Indiana  being  for  the  same  debt  men- 
tioned in  the  mortgage,  it  seems  clear  that  a  lien  on  the  mort- 
gaged property  still  existed   therefor,  hence   the   court   porperlj- 

acljudged  a  sale  of  the  mortgaged  property  to  pay  said  debt. 

We  perceive  no  error  to  the  prejudice  of  the  substantial    rights. 
of  the  appellant  in  theprocdings  of  the  court  below. 

The  judgment  in  affirmed,  with  damages. 


COMBS  V.  COMMONWEALTH. 
(Filed  February  26,  1895.) 

1.  Appeals— Weight  of  verdict  in  criiuiDal  case— Where  there  is  competent, 
evidence  conduoing  to  authorize  the  verdioG  of  guilty  in  a  criminal  case  the- 
verdict  can  be  reversed  on  appeal  only  for  some  error  of  law  occurring  oi^ 
the  trial  prejudicial  to  the  accused. 

2.  Evidnnoe— Impeaching  of  witness— The  general  reputation  of  a  witness 
for  Teraclty  can  be  Impeached  only  by  persons  who  know  what  the  general 
reputation  of  the  witness  is  among  his  neighbors,  or  what  is  generally  said 
of  him  by  those  among  whom  he  dwells  or  with  whom  he  is  chiefly  ood> 
versa  nt. 

8.  The  time  to  be  allowed  for  argument  of  a  criminal  case  before  the  jury- 
Is  lefK  io  the  sound  discretion  of  the  trial  court,  and  unless  it  is  manifest; 
that  this  discretion  bis  lieen  abased  a  reversal  will  not  be  granted  because- 
Diore  time  for  argameut  was  not  allowed. 

A.  T.  Wood  for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Powell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant,  under  an  indictment  for  conspiring  with  Jim  Combs* 
Jesse  Barnett   and  Charles  Wall  to   murder  John   A.    Ko^e,  who. 
was  actually  killed    by    Combs  and  Barnett,  has  been  twice  con- 
victed and  iientenced  to  confinement  in  the  penitentiary  for  life> 
this  being  the  second  appeal. 

We  need  not  state  in  detail  facts  proved  on  the  last  trial  as  they 
were  substantially  stated  in  the  opinion  of  this  court  on  the  first 
appeal.     (Combs  v.   Commonwealth,  15  Ky.  Law  Rep.,  660.) 

Two  accomplices.  Wall  and  Barnett,  though  already  convicted 
of  the  offense,  testified  as  witnesses  for  tlie  Commonwealth  at 
the  last,  as  did  one  of  them  at  the  first,  trial,  and  as  the  question 
of  their  competency  was  made  and  decided  on  the  former  appeal 
it  need  not  be  again  discussed. 

The  court  below  instructed  the  jury  in  the  manner  required  by 
the  Criminal  Code  in  respect  to  necessity  for  corroboration  of  tes- 
timony of  accomplices,  and  as  there  was  competent  evidence  con- 
ducing to  establish  appellant's  guilt,  the  verdict  can  be  now  dis- 
turbed, if  at  all,  only  upon  ground  of  some  reversible  error  of  law 
occurring  at  the  trial. 

Although  one  of  the  jury  may  have  been  incompetent  because^ 
not  at  the  time   twenty-one  years  of  age,  that  fact,  as  expressly 
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provided  by  section  2253.  K<3ntiK'ky  Statutes,  is  not  cause  for  set- 
ting the  verdict  aside,  nor  could  exception  Imve  been  taken  there- 
for after  tlie  jury  was  sworn.  Anotlier  error  to  which  our  attention 
been  called  is  refusal  of  the  court  below  to  permit  witnsises  to  has 
prove,  asaccuseil  averri'd  they,  if  allowed,  would  do,  that  they  were 
acquainted  with  the  general  reputation  for  veracity  in  Breathitt 
county  of  a  witness  previously  introduced  by  the  (-omnionwealth, 
and  that  it  was  bad. 

Before  impeaching  by  general  evidence  the  credit  for  veracity 
of  a  witness  it  must  be  shown  by  the  imp3aching  witness  that 
he  knows  the  general  reputation  of  the  person  in  question  among 
his  neighbors,  or  what  is  generally  said  of  him  by  those  among 
whom  be  dwells,  or  with  whom  he  is  chiefly  conversant.  (Green- 
leaf  on  Evidence,    volume  1,  s'^ction  461.) 

And  the  policy  and  justice  of  that  rule  is  too  manifest  to  disre- 
gard, even  If  it  had  not  been  uniformly  recognized  by  this  court. 
Breathitt  county  was  not  then,  nor  had  been  prior  to  trial  of  ac- 
cused, the  residence  of  the  witness  whose  reputation  for  veracity 
was  attempted  to  be  impeached,  nor  did  the  impeaching  witnesses 
know  or  undertake  to  testify  what  was  his  general  reputation 
among  his  neighbors.  Consequently  the  evidence  in  question  was 
properly  rejected. 

What  length  of  time  the  ends  of  justice  and  rights  of  an  accused 
party  require  shouhi  be  allowed  for  argument  to  the  jury  on  a 
criminal  trial  must,  from  necessity,  be  generally  left  to  sound  dis- 
cretion of  the  trial  court,  otherwise  an  undue  porlioa  of  the  term 
of  a  court  might  be  needlessly  consumed  in  trial  of  one  cause  to 
the  detriment  of  other  business  and  rights  of  other  parties. 
Therefore,  this  court  will  not  reverse  upon  the  ground  tliat  too 
short  time  was  allowed  unless  satisfied  that  discretion  has  been 
abused.  Counsel  were  allowed  in  this  case  three  hours  to  each 
side,  which,  the  contrary  not  appearing,  we  must  (conclude  was 
not  so  short  time  as  to  prejudice  substantial    rights  of  appellant. 

Judgment  atHrmed. 


COMMONWEALTH  v.  STEELk. 
(Filed  February  28,  1895.) 

1.  Criminal  In w— Bribery— An  election  c>*ncerning  a  local  option  law  is 
"wirhin  ih«  purview  of  the  statute  itnt mincing  uh  a  crime  cbe  reoeiving  of  a 
firibe  for  a  vote  or  the  bribing  of  Brother. 

2  SHine— Indictuient- An  averinHnr  in  an  indiotinent  for  bribery  that  (be 
defendant  did  unlawfully  and  willfully  In-ihe  C.  to  vote  in  an  elt-otion  by 
paying  siid  C.  $1.  which  he  rereivMl,  Jind  voted  afl  required  by  Raid  defend- 
ant in  consideration  of  said  II."  does  yvjt  alleire  the  commission  of  a  com- 
plete offeiiRe  under  the  Kentucky  StMtiireg.  The  averment  means  no  mo^9 
than  that  C.  was  bribed  to  do  hislejrrtl  and  moral  duty—that  Is,  to  vote.  The 
offense  of  hribinv  another,  within  ihe  iieaninfr  of  the  statute,  is  not  com- 
mirt.ed  unless  the  person  rereivinp  tlie  bribe  was  influenced,  or  intended  to 
l>e  influenced,  thereby  to  vote  for  a  piirtitjular  candidate  or  a  pai^lciilar 
ticket  or  upon  a  particular  side  of  some  question  submitted  to  the  people. 

Wm.  J.  Hendricks  for  appellant. 

R.  C.  Warren  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judue  Lewis. 
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Appellee  was  indicted  for  bribing  another  to  vote  at  an  election, 
the  particular  circumstances  of  the  otfense  being  etjited  as  folows: 
•*.That  said  J.  F.  Steele  »  ♦  *  did  unlawfully  and  willfully 
bribe  G.  W.  Carpenter  to  vote  in  an  election  by  paying  said  Car- 
penter one  dollar,  which  he  received,  and  voted  as  requested  by 
said  Steele  in  consideration  of  said  dollar/' 

It  is  further  stated  that  the  election  was  held  at  a  time  and 
place  mentioned  for  taking  sense  of  the  legally  qualified  voters  of 
a  precinct  named  upon  the  proposition  whether  spirituous,  vinous 
or  malt  liquors  should  be  sold  therein,  and  that  said  G.  W.  Car- 
penter a1  the  time  was  a  legal  voter  in  thatjjrecinct. 

Section  1586, being   of   chapter  41,    title  "Elections,''  Kentucky 
Statutes,  provides  that  ** any  person   guilty  of  receiving   a    bribe 
for  his  vote  at  an  election,  or  for  services  or  influence  in  procuring 
a  vote  or  votes  at  an  election,  shall  be  fined  from  $6()  to  $oO(),  and 
be  excluded  from  office  and  suffrage." 

Section  1587  is  as  follows:  **  Whoever  shall  bribe  anothor  shall,  on 
conviction,  be  fined  from  ?r>()  to  $1(X),  or  imprisoned  from  one  to 
ninety  days,  or  both  so  fined  and  imprisoned,  and  be  excluded 
from  office  and  suffrage." 

According  to  subsection  1,  section  1586,  ** bribe"  or  "bribery" 
means  **any  reward,  benefit  or  advantage,  present  or  future,  to 
the  party  influenced  or  intended  to  be  influencod,  or  to  another 
at  his  Instance,  or  the  promise  of  such  reward,  benefit  or  advant- 
age." And  section  1487,  same  chapter,  provides  that  "the  word 
election,  whenev^er  used  therein,  in  reference  to  State,  district, 
county  or  municipal  election,  shall  be  deemed  to  include  the 
decision  of  questions  submitted  to  the  qualified  voters  as  well  as 
the  choice  of  officers  by  them." 

In  our  opinion  the  election  referred  to  is  within  purview  of  that 
chapter,  and  there  is  stated  in  the  indictment  the  essential  facts 
that  election  was  legally  held  and  said  Carpenter  was  then  a 
qualified  voter,  and  entitled  to  vote  at  it. 

But  it  seems  to  us  the  acts  as  stated  in  the  indictment  do  not 
constitute  a  complete  offense  under  the  statute,  for  the  mere 
statement  that  accused  did  bribe  G.  W.  ('arpenter  to  vote  in  an 
election,  by  paying  $1,  fairly  and  properly  means  no  more  than 
that  he  was  bribed  to  do  what  he^had  the  legal  and  moral  right 
and  it  was  his  duty  as  a  citizen  to  do.  Nor  do  the  concluding 
words  of  the  sentence,  "and  voted  as  requested  by  said  Steele  in 
consideration  of  said  dollar,"  convey  an  additional  or  other  idea 
than  he  was  influenced  by  the  consideration  paid  to  simply  exer- 
cise his  right  of  suffrage.  Manifestly  to  constitute  the  offense  of 
bribing  another,  in  meaning  of  the  statute,  the  fact  must  be  stated 
In  the  indictment  that  the  party  receiving  the  reward,  benefit  or 
advantage  was  influenced  or  intended  to  be  influenced  thereby, 
nor  merely  to  vote  at  an  election,  but  to  vote  for  a  particular  can- 
didate, or  ticket  of  candidates  for  offices  named,  or  upon  a  par- 
ticular side  of  a  named  question  submitted  to  qualified  voters. 

It  perhaps  might  be  reasonably  inferred  from  what  is  stated  in 
the  indictment  that  G.  W.  Carpenter  was  influehced  by  the  money- 
paid  and  received  to  vote  on  one  side  or  the  other  of  the  proposi- 
tion submitted,  though  whether  in  the  affirmative  or  negative  is 
not  stated.  But  the  particular  circumstances  of  an  offense 
charged  can  not  be  left  for  inference,  for  an  indictment  is  re- 
quired by  Criminal  Code  to  be  in  that  respect  direct  and  certain. 
Wherefore,  the  judgment  sustaining  demurrer  to  the  indictment 
is  affirmed. 
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SCOTT  V.    COMMONWEALTH. 
(Filed  March  8,  1895— Not  to  be  reported.) 

1.  The  iDStruotioD  limiting  defendant '8  right  to  avail  himself  of  the  plea 
t)f  self-defense,  if  the  defendant  oommenoed  the  difSoulty  with  the  intent  of 
taking  the  life  of  the  deceased,  was  not  erroneous  or  prejudicial  to  defendant 
in  thia  case. 

3.  Criminal  law— Right  to  eject  trespasser  from  premises— Self -defense— 
The  owner  of  a  house  and  lot  has  a  right  to  order  from  his  premises  an  in- 
truder who  comes  uninvited  to  an  entertainment  being  given  by  the  owner, 
especially  when  the  intruder  is  breaking  the  peace  and  disturbing  the  guests, 
and  if  he  refuses  to  go  the  owner  of  the  premises  has  a  right  to  use  reasonable 
force  to  compel  him  to  leave;  and  if  the  intiuder,  in  resisting  the  owner, 
who  is  lawfully  att-empting  to  eject  him  by  force,  shoots  and  kills  the  owner, 
he  am  not  avail  himself  of  the  plea  of  self  defense. 

D.  H.  Smith,  G.  A.  Taylor  and  Gore  &  Friend  for  appollant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  "Larue  Circuit  (>ourt. 

Opinion  of  the  court  by  Judf?e  Lewis. 

There  had  been  at  the  residence  of  deceased  on  day  of  the  hom- 
icide a  wood  chopping,  followed  at  night  by  a  dance,  deceased 
being  the  fiddler. 

The  evidence  does  not  show  appellant  was  at  the  wood  chopping 
or  invited  to  or  participated  in  the  dance.  But  he  and  two  com- 
panions having  been  supplied  with  whisky  carried  in  bottles,  and 
armed  with  pistols,  came  to  the  home  of  deceased,  and  while 
dancing  was  going  on  took  position  at  a  window,  where  they  had 
out  their  pistols,  appellant,  according  to  testimony  of  a  daughter 
of  deceased,  who  was  dancing,  pointing  his  pistol  in  the  room 
where  the  dancing  was. 

The>:hree  ruffians  had  not  been   there    long   before,    as    might 

have  been  expected,  a  difficulty  occnrred  between  another  person 

and  appellant,  resulting  in  the  latter  going  some   distance   away 

from  the  house,  and  the  evidence  shows  pistol  firing  was  heard  in 
H  field  towards  which  he  went.  He,  however,  subsequently 
returned  and  was  standing  in  front  of  the  house  when  deceased 
came  out  of  it,  and,  after  speaking  to  persons  standing  at  corner  of 
the  house,  approached  him,  saying:  **Are  you  back  here  again? 
You  get  out  of  my  yard."  to  which  appellant  replied:  **By  God, 
I  will  when  I  get  ready."  Deceased  then  said:  **You  will  go 
now, "  advancing  on  him.  Deceased  continued  to  advance,  appel- 
lant backing  until  they  had  gotten  about. ten  feet,  when  appellant 
«aid:*'Ifyou  don't  stop  I  will  shoot  you."  After  a  distance  of 
about  sixteen  feet  had  been  thus  covered,  deceased  still  aivanc- 
ing,  appellant  commenced  and  continued  shooting  until  he  had 
put  five  bullets  in  body  of  deceased,  resulting  in  his  death;  and 
now  we  have  an  appeal  from  judgment  convicting  him  of  man- 
slaughter and  sentencing  him  to  confinement  in  the  penitentiary 
for  six  years. 

Though  it  is   contended    there   was  permitted  to  go  to  the  jury 
incompetent  evidence,  we  do  not  perceive  any   error   in    that   re- 
i  spect.     The  only  action   of    the  court,    the  correctness  of  which 

there  is  any  necessity  for  discu.ssing,  is  the  following  qualifica- 
tion of  the  instruction  as  to  appellant's  right  of  self-defense: 
"Unless  they  shall  believe  from  the  evidence,  to  the  exclusion  of 
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^  reasonable  doubts  that  defendant  sought  and  commenced  the 
tiifflculty  with  Alvey,  in  which  Alvey  was  shot,  and  so  sought 
and  commenced  said  difficulty  with  the  intention  to  take  Alvey's 
life,  or  inflict  great  bodily  injury  upon  him,  in  such  event  de- 
fendant can  not  avail  liimself  of  the  plea  of  self-defense  and  ap- 
parent necessity,  unless  the  jury  believe  from  the  evidence  he 
withdrew,  or  in  good  faith  attepmtf»d  to  withdraw,  from  the  diffl- 
t!ulty  with  Alvey  before  Alvey  was  shot/^ 

If  appellant  went  to  the  house  of  deceased  without  invitation, 
t>r,  if  having  invitation,  he,  alter  getting  there,  behaved  in  a  man- 
ner to  disturb  and  prevent  others  enjoying  the  dance,  or  broke 
the  peace,  Alvey  had  the  right  to  order  him  off  his  premises  and 
it  was  his  duty  to  go,  and  upon  his  refusal  to  go  Alvey  had  the 
right  to  use  reasonable  force  to  compel  him  to  leave.  This  was 
not  fully  explained  to  the  jury,  and  that  omission  w«s  prejudicial 
to  the  C-ommonwealth  and  not  to  appellant.  Therefore,  in  our, 
and  we  think  a  proper,  view  ajipellant  did  seek  and  commence 
the  difficulty  by  unlawfully  refusing  to  leave  premises  of  de- 
t!eased  when  requested  to  do  so,  and  in  resisting  when  deceased, 
as  he  had  a  right  to  do,  attempted  to  forcibly  r»:move  him;  and  if 
he  thus  refused  and  resisted  witli  intention  to  take  the  life  of 
Alvey,  or  inflict  great  bodily  harm  upon  him  rather  than  to  leave 
the  premises,  he  could  not  be  excusable  upon  the  ground  of  self- 
tlefense.  In  our  opinion  appellant's  substantial  rights  were  not 
prejudiced  by  that  qualification,  nor  by  any  other  error  of  law 
tjccurring  on  the  trial. 

Judgment  affirmed. 


(U.ARK  V.  COMMONWEALTH. 
(Filed  March  8,  1896.) 

Embezr-lement~Evid»»ncp — Where  the  evidence  conduces  fco  show  that  de- 
fendant was  ao  a^Tf Tit  in  the  employment  of  a  corporation,  and  received  a 
TjommlsFinu  of  6  per  rent,  on  money  rollected  by  him  for  the  corporation, 
and  that  h*»  as  such  agent  collectpd  money  for  the  corporntinn  which  he  con- 
verted to  his  own  use,  a  verdict  convicting  him  of  embezzlement  will  not  be 
revftrsed. 

The  fact  that  such  defendant  was  entitled  to  a  commissln  on  money  col- 
lected by  him  as  agent  does  not  render  his  offense  any  the  less  emt)ezzle- 
ment.  It  is  true  that  one  who  follows  the  collecting  of  debts  on  rommlssion 
«s  a  business  can  not  be  convicted  of  embezzlement  on  account  of  his  failure 
to  pay  over  sums  collected,  but  in  this  case  there  is  no  evidence  tending  to 
Bbow  that  defendant  was  engaged  in  the  business  of  collecting  on  commis- 
sion as  an  independent  oooupation. 

Alfred  Selligman  and  C-harles  G.  Richie  for  appellant. 

Wm.  J.  Heiidrick^  Ernest  Macpherson  and  H.  H.  Nettloroth 
for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  division. 
Opinion  of  the  court  by  Judge  Guffy. 

In  November,  1894,  an  indictment  was  returned  by  the  grand 
jury  of  Jefferson  county  against  the  appellant,  S.  M.  Clark,  ac- 
t^using  him  of  the  crime  of  embezzlement,  averring  in  substance 
that  he,  being  an  agent  and  servant  of  the  Singer  Manufacturing 
"Co.,  a  corporation  existing  under  the  laws  of  the  State  of  New 
Jersey,  and  at  the  time  doing  business  in  Kentucky,  did   feloni- 
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oiisly,  willfully,  etc.,  convert  to  his  own  use  $271.25  in  lawful 
money,  the  personal  property  of  said  corporation,  which  had 
come  to  his  hands,  etc.,  as  such  agent,  and  had  wholly  failed  to 
pay  over  or  account  for  the  same.  A  demurrer  to  the  indictment 
was  overruled  by  the  court,  and  a  trial  in  the  Jefferson  Circuit 
Court  resulted  in  a  verdict  of  guilty  and  fixing  the  punishment  of 
appellant  at  confinement  in  the  penitentiary  for  a  term  of  thre** 
years.  Defendant  filed  grounds  and  moved  the  court  for  a  new 
trial,  which  motion  was  overruled  by  the  court  nnd  judgment  en- 
tered in  accordance  with  the  verdict,  and  defendant  lias  appealed 
io  this  court  and  asks  a  reversal  upon  the  following  grounds,  viz.: 
First,  that  the  verdict  is  contrary  to  law;  second,  because  the 
verdict  is  contrary  to  the  evidence;  third,  been  use  the  court  erred 
in  the  instructions  giv*Mi;  foijrth,  because  the  court  erred  in  not 
giving  the  full  law  of  the  case. 

Appellant  also  insists  that  the  court  should  have  given  a  per- 
emptory instruction  to  find  for  defendant,  and  that  it  was  not 
shown  that  tlie  Singer  Manufacturing  Co.  was  legally  organized, 
and  that  the  dmurrer  sliould  have  been  sustnined:  that  as  defend- 
ant was  entitled  to  a  commission  of  6  per  cent,  for  collecting,  etc., 
on  the  money  that  he  could  not  be  guilty  of  embezzlement. 

It  seems  to  us  that  the  organization  of  the  company  was  suffi- 
ciently proven,  and  that  the  demurrer  was  properly*  overruled. 
There  was  some  proof  introduced  conducing  to  show  that  defend- 
ant had  converted  to  his  own  use  some  of  the  money  which,  as 
agent  for  the  corporation,  he  had  collected.  The  writtt»n  c»ontrHct 
filed,  together  with  other  writings,  seems  to  show  that  defendant 
was  the  agent  of  said  company.  If  the  defendant  was  the  agent 
or  servant  of  the  corporation  the  fact  he  was  entitled  to  5  per 
cent,  for  collecting  would  not  protect  him  if  he  in  fact  embezzled 
the  money  so  collected.  (Am.  and  P^ng.  Kncy.  of  liaw,  section  4, 
pages  476-6,  and  numerous  cases  there  cited.) 

It  is  true  that  where  one  follows  collecting  as  a  business  on 
commission  he  can  not  be  found  guilty  of  the  crime  of  embezzle- 
ment on  account  of  failure  to  pay  over.  Numerous  decisions 
might  be  cited  to  this  effect,  but  the  above  reference  is  deemed 
sufficient.  No  proof  at  all  was  introduced  by  defendant  tending 
or  attempting  to  sliow  that  collecting  was  an  independent  bus- 
iness in  which  he  was  or  had  been  engaged,  nor  any  proof  con- 
tradicting or  explaining  the  evidence  adduced  by  the'prosecution. 

Although  the  punishment  may  be  severe  or  seem  harsh,  yet 
this  court  has  no  legal  right  to  interfere.  The  jury  were  the 
judges  of  the  evidence,  and  also  of  the  punishment  to'be  inflicted 
within  the  limits  prescribed  by  law. 

The  judgment  is,  therefore,  affirmed. 


T^l^e  K^i^tacky  JQaW  Reporter. 
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W.J.CHINN Frankfort,  Ky. 
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OWEN  V.  KAMER. 

(Filed  February  12,  1895— Not  to  be  reported.) 

Damages  for  sale  of  iDtozicatlDS  liquor  to  an  iDebrlate— -Jary— The  judg- 
ment in  an  aotion  by  a  wife  to  reoover  damages  from  a  defendant  because  of 
a  sale  of  liquor  to  ber  husband,  who  was  in  the  habit  of  becoming  intozi- 
oated,  will  not  be  reversed  because  a  wholesale  liquor  dealer  was  permitted 
to  serve  on  the  jury;  there  Is  no  law  making  such  a  person  an  Incompetent 
juror. 

A.  C.  Ruoker,  Pirtle,  Speed  &  Trabue  for  appellant. 

Kohn  &  Baird  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  division^ 

Opinion  of  the  court  by  Judge  Gufify. 

This  suit  was  brought  by  Perinna  S.  Owen  against  Anton 
Karaer  iu  the  Jeflersun  Court  of  Common  IMeas,  seeking  to  re- 
cover $10,000  in  damages  of  defendant  on  account  of  the  sale  of 
liquor  by  defendant  to  her  husband,  W.  M.  Owen,  who,  as  alleged, 
was  in  the  habit  of  becoming  intoxicated. 

The  petition  shows  proper  notice  to  defendant.  The  answer 
of  defendant  denic^s  the  selling,  etc.  A  trial  resulted  in  a 
verdict  and  judgment  for  one  cent.  Plaintiff  moved  for  a  new 
trial  and  filed  grounds,  six  in  number,  in  support  of  the  motion, 
and  the  motion  having  been  overruled  plaintiff  has  appealed  to 
this  court.  It  seems  to  us  that  the  instructions  given,  when 
properly  understood  and  construed,  were  proper  in  this  cause, 
and  were  substantially  the  same  asked  for  by  plaintiff.  Appel- 
lant complains  that  Neville  Bedlett,  a  wholesale  liquor  dealer, 
was  permitted  to  serve  on  the  Jury.  We  are  not  aware  of  any 
statute  renderins:  him  incompetent,  hence  bis  acceptance  can 
not  be  held  to  be  error  of  law.  It  might  be  well  to  excuse  liquor 
dealers  from  serving  on  juries  who  were  trying  such  cases,  but 
it  does  not  appear  in  this  case  the  plaintiff  could  not  have  chal- 
lenged the  ol)jectionable  juror  peremptorily.     The  admission  and 

vol.  16—45 
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rejection  of  evidence  in  the  action  does  not  seem  to  have  been 
prejudicial  to  the  plaintiff. 

Taking  the  evidence  and  instructions  all  into  consideration,  we 
do  not  feel  authorized  to  set  aside  the  verdict  and  judgment  of 
the  court  below. 

Judgment  affirmed. 


NEWPORT    NEWS    &   MISSISSIPPI   VALLEY    R.  R.   CO.  v. 

THOMAS. 

(Filed  February  12,  1895.) 

1.  A  niotioD  to  qnafib  the  return  of  the  officer  on  a  sumnions  must  Rtste 
the  grounds  on  which  it  injmfied,  and  it  niunt  point  out  to  the  plaintiff,  if 
within  defendant's  koowled^e,  the  proper  person  upon  whom  service  of  sum- 
mons may  be  made. 

2.  A  motion  to  quash  the  ofHcer*8  return  of  a  f^ummons  is  waived  bj  flliog 
an  answer  to  the  merits  before  the  court  has  decided  the  motion  to  qiia.«h: 
and  the  filing  of  the  answer  to  the  merits  operates  iis  a  waiver,  although  the 
order  filing  it  recites  that  the  motion  to  quHsh  is  not  waived. 

8.  Time  for  filincr  motion  tor  new  trial— In  an  action  to  recover  damages 
for  the  killing  of  live  stock  by  a  railrond.  where  the  verdict  war  rendered  on 
Wednesday,  the  motion  for  a  new  trial  comes  too  late  when  filed  on  Satur- 
day. 

'  But  where  the  plaintiff,  who  recovered  judgment  in  suoh  action,  moved 
on  Friday  that  he  he  allowed  25  per  cent,  damiiges  on  his  verdict,  as  author- 
ized by  section  7,  chapter  57  of  the  General  Statutes,  and  the  motion  for  a 
new  trial  is  filed  on  the  Saturday  following,  the  motion  comes  In  time  to 
authorize  a  review  on  appeal  of  the  court's  action  on  said  motion. 

8.  Killing  of  stock  on  railroad  track— Right  to  26  per  cent,  damages— 
Where  the  notice  given  the  railroad  for  the  appointment  of  appraisers  to 
assess  the  value  of  stock  killed  on  its  track  is  insufficient,  and  does  not  state 
when  the  application  for  the  appointment  of  appraisers  will  be  made,  and 
the  company  doe.s  not  appear,  the  owner  of  the  stock,  who  recovers  in  an 
action  for  that  purpose  damages  as  great  as  that  awarded  by  the  appraisers. 
Is  not  entitled  to  25  per  cent,  in  addition  to  the  verdict. 

4.  Appeals— Bill  of  exception  — A  bill  of  exception  is  filed  in  sufficient  time 
if  filed  on  or  before  the  day  allowed  by  the  court  for  its  filing. 

P.  H.  Darby  and  John  C.  Gates  for  appellant. 

MontgoiTiery  Merritt  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  motion  of  the  appellant  in  this  case  to  quash  the  return  of 
the  offlcer  on  the  summons  does  not  state  the  grounds  of  the 
motion.  It  was  the  duty  of  the  defendant  to  have  done  this,  and 
not  only  so,  hut  he  must  have  pointed  out  to  the  plaintiff,  if 
within  his  knowledge,  the  proper  person  upon  whom  service 
could  he  so  had.  (Wait's  Actions  and  Defenses,  pages  398-4, 
volume  B. ) 

Moreover,  without  having  the  court  to  pass  on  its  motion  to 
quash  it  the  defendant  filed  its  answer  to  the  merits  and  thereby 
waived  the  question  of  jurisdiction  over  its  person.  The  mere 
fact  that  in  the  order  filing  the  answer  the  morion  to  quash  is 
recited  as  not  waived  does  not  alter  the  legal  effect  of  filing  the 
answer,  which  is  to  waive  this  preliminary  motion. 

In  Sheppard  v.  Graves,  14  Howard,  505,  tlie  defendants  filed 
several  pleas  in  abatement,  objecting  to  the  service  of  the  sum- 
mons, and    at  the  same    time  pleaded  to  the  merits,  of   the  case. 
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Judgment  was  obtained  for  the  plaintiff,  and  on  appeal  the  de- 
fendants relied  on  their  plea  in  abatement.  The  court  said: 
"And  by  one  of  these  rules  (rules  of  common  law),  believed  to 
be  without  an  exception,  it  is  ordained  that  objections  to  the 
Jurisdiction  of  the  court  or  to  the  competency  of  the  parties,  are 
matters  pleadable  in  abatement  only,  and  that  if,  after  such 
matters  relied  on,  a  defense  be  interposed  in  bar  and  going  to 
the  merits  of  the  controversy,  the  grounds  alleged  in  abatement 
become  thereby  immaterial,  and  are  waived." 

This  is  the  universal  practice  in  all  courts  so  far  as  we  are  in- 
formed. Any  other  rule  would  allow  a  defendant  to  experiment 
with  the  court  and  his  opponent  as  to  the  merits  of  the  case  to 
no  purpose.  When  his  motion  is  acted  on,  if  overruled,  he  may 
answer  on  compulsion,  as  it  were,  and  in  this  event  he  may 
rely  on  anv  error  committed  to  his  prejudice  with  respect  to  the 
motion.  (C,  O.  &  S.  W.  R.  R.  Co.  v.  Heath's  Adm'r,  87  Ky., 
4^51.) 

The  verdict  in  this  case  for  killing  the  appellee's  stock  was 
rendered  on  Wednesday,  October  26,  1892,  and  the  motion  for  a 
new  trial  was  made  on  Saturday  thereafter,  which  was  too  late. 
The  motion,  however,  for  a  judgment  for  the  26  percent,  damages 
under  the  statute  (section  7,  chapter  57,  General  Statutes),  the 
finding  of  the  jury  being  for  as  much  as  the  appraisement  in  the 
country,  was  made  and  disposed  of  on  Friday,  the  28th,  and 
hence  the  motion  and  grounds  for  a  new  trial,  filed  on  the 
succeding  day,  calling  in  question,  as  they  did,  the  action  of  the 
court  on  the  motion  for  damages,  were  filed  in  time,  and  the 
judgment  of  the  court  thereon  may  be  reviewed  by  this  court. 

It  is  said  in  opposition  to  this  view  that  there  is  no  bill  of  ex« 
ceptions  on  this  motion  for  damages.  But  there  is  a  bill  of  ex- 
ceptions showing  all  the  evidence  heard  on  this  motion,  and 
which  was  filed  within  the  time  allowed  by  the  court.  When 
time  is  given  until  a  day  certain  to  file  a  bill,  if  it  is  filed  on  or 
before  that  day  it  is  in  time.  (L.  &  N.  R.  R.  Co.  v.  Turner,  81 
Ky.,  4m.) 

The  bill  of  exceptions  recites  that  there  was  no  proof  or  evi- 
dence heard  on  the  motion  for  25  per  cent,  damages  other  than 
that  contained  in  the  bill  on  file. 

It  is  apparent  that  the  notice  to  the  company,  required  by  the 
fitatute  to  b6  given  by  the  owner  of  stock  killed,  for  the  appoint- 
ment of  appraisers,  was  not  sufficient  in  this  case,  and  the  court 
should  not  have  rendered  the  judgment  for  damages.  The  notice 
did  not  fix  the  time  when  the  application  for  the  appointment 
was  to  1)6  made,and  it  is  not  shown  that  the  company  did  appear. 
In  fact  it  was  not  addressed  to  the  company  alleged  to  has^e  done 
the  killing. 

The  judgment  on  the  verdict  can  not  be  disturbed  for  the  rea- 
-Ron  indicaed,  but  to  the  extent  that  damages  were  awarded  the 
judgment  is  reversed  for  proceedings  consistent  with  this 
•opinion. 


MARKS  ^ALIAS  CRUME)  v.  CRUME. 
(Filed  February  12,  1895--Not  to  be  reported.) 

A  husband  is  entitled  to  a  divoroe  on  the  ground  that  his  marriafire  was 
procured  through  duress,  although  the  threats  and  duress  that  caused  bim 
^o  marry  were  not  made  by  the  wife,  but  by  her  friends  and  relatives. 

Geo.  S.  Fulton  for  appellant. 


708  ELLIOTT  V.  GIBSON,   &C. 

John  S.  Kelly  for  appellee. 
Appeal  from  Nelson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Guffy. 

On  the  12th  of  December,  1890,  H.  A.  Crume  instituted  this 
aotloQ  in  the  Nelson  Circuit  Court  against  the  appellant.  Lulie 
Marks,  alias  Lulie  Crume,  seeking  to  annul  and  set  aside  a  mar- 
riage of  the  plaintiff  to  the  defendant,  consummated  or  per- 
formed in  October,  1888,  upon  the  ground  of  force,  fraud  and 
duress. 

The  defendant  answered  and  denied  all  fraud,  force  and  duress, 
and  pleaded  a  counterclaim,  asking  for  a  divorce  and  alimony 
and  maintenance,  on  the  ground  that  plaintifl  had,  without  beV 
fault,  abandoned  her  more  than  one  year  last  past. 

A  trial  resulted  in  a  judgment  in  favor  of  the  plaintiff,  adjudg- 
ing that  the  marriage  was  procured  and  obtained  by  force,  fraud 
and  duress,  and  adjudging  that  the  same  was  invalid,  void  and 
of  no  effect.  /  From  that  judgment  the  defendant  has  appealed  to 
this  court. 

It  does  not  appear  the  appellant  was  guilty  of  any  force  or 
duress,  but  the  proof  does  conduce  to  show  that  friends  or  rela- 
tives of  appellant  did,  by  threats  and  duress,  compel  appellee  to 
enter  into  the  contract  of  marriage  complained  of.  It  is  worthy 
of  note,  too,  that  the  person  who,  from  the  proof,  used  most  of 
the  force  complained  of  did  not  testify  in  contradiction  of  plain- 
tlff^s  evidence. 

The  judgment  of  the  court  below  seems  to  be  in  accordance 
With  the  evidence,  and  is,  therefore,  affirmed. 


ELLIOTT  V.  GIBSON,  &c. 
(Filed  February  IS,  1895— Not  to  be  reported.) 

PateDts— Confliot  between  calls  and  natural  objects— Where  the  ooune, 
and  dlstaDces  set  out  Id  ibe  patent  as  tbethiid  line  of  the  boundary  graoted 
and  described  as  running  from  a  well  identified  natural  object  along  tb» 
division  line  between  two  connties.  can  not  be  run  so  as  to  coincide  with 
Bald  division  line,  and  the  patent  is  thus  irrpooncllable  with  itself,  the  ma- 
terial thing  to  determine,  if  possible,  is  which  of  the  two  courses  oalM  for 
was  actually  run  and  surveyed  by  the  county  surveyor  when  he  made  his 
plat  and  certificate;  and  in  the  absence  of  other  evicfenoe  the  plat  made  ont 
and  returned  by  blm.  upon  which  the  patent  was  issued,  will  control  in 
determining  the  question  of  location  of  boundary. 

In  this  case  the  plat  is  followed,  which  shows  that  the  courses  and  dis- 
tances set  out  constitute  the  true  boundary  rather  than  the  county  line 
called  for. 

Weller  &  Hays  and  N.  J.  Weller  for  appellant. 

Wm.  H.  Holt  and  Wm.  Low  for  appellees. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Grace. 

This  was  a  suit  instituted  in  the  Bell  Circuit  Court  by  the 
Gibsons  against  John  Elliott  for  trespass  on  their  lands,  and  for 
damages  for  the  cutting,  carrying  away  and  conversion  by  said 
Elliott  of  certain  timber  of  plaintiffs,  resulting  in  a  judgment 
in  favor  of  plaintiffs. 
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The  agreed  facts  in  the  case  leave  the  main  question  to  be  de- 
termined— the  location  and  proper  boundary  lines  of  the  James 
and  Kelton  Benfro  patent  for  1,500  acres  of  land,  of  date  August  25, 
1851,  under  which  plaintiffs  claim  and  to  which  it  is  agreed  they 

have  title.  And  by  like  agreement  the  boundary  of  this  survey 
is  again  made  to  depend  chiefly  on  the  location  and  proper  run* 
ning  of  the  third  line  of  same.  This  line,  as  called  for  in  the 
patent,  ''begins  on  two  beech  trees  near  the  meeting  house  on 
the  line  between  Knox  and  Harlan  (counties);  thence  with  same 
N.  1150  poles  to  a  chestnut  and  chestnut  oak.^^  The  next  line 
juns  ••then«e  S.  38  E.  710  poles  to  a  stake;  thence  S.  46  W.  180 
poles  to  the  beginning.^'  The  parties  agreed  that  the  two  beech 
trees  are  the  third  corner,  and  the  evidence  shows  that  they  do 
not  stand  in  the  line  between  the  two  counties  of  Harlan  and 
Knox,  but  stands  six  poles  or  more  east  of  said  line.  Tbifl 
•corner  is  clearly  identified. 

It  is  further  agreed  that  the  line  between  Harlan  and  Knox 
counties,  as  it  existed  at  the  date  of  the  patent,  is  correctly  laid 
down  on  the  surveyer*s  map  filed  in  this  case.  As  also  that  the 
-red  line  on  said  map,  running  N.  1,150  poles  from  the  two  beech, 
is  correctly  laid  down  on  same  as  it  would  have  run  at  the  date 
-of  said  patent. 

It  appears  from  an  inspection  of  this  map  that  the  due  north 
line  claimed  by  the  Gibsons  runs  nealry  parallel  with  the  divis- 
ion line  between  the  two  counties  for  a  few  poles;  that  it  there 
touches  and  runs  Just  a  little  west  of  said  division  line  for  a  short 
distance;  that  after  this  the  division  line  bears  materially  to  the 
vest,  then  comes  nearly  back  again  and  runs  nearly  parallel 
«omo  distance,  and  then  again  bears  materially  and  permanently 
to  the  west  of  the  due  north  line,  so  that  at  the  end  of  the  1,160 

f^oles  the  call  of  this  line  in  the  patent,  as  run  on  this  division 
ine,  has  varied  to  the  west  some  200  or  more  poles  from  the  due 
Dorth  line. 

The  next  call  of  the  patent  is  S.  33  E.  710  poles,  would  run 
from  this  point  on  the  division  line  southwest  of  and  miss  the 
lands  of  defendant  Elliott  where  the  timber  was  cut,  while  if  the 
1,160  poles  is  run  due  north  from  the  two  beech  as  called,  and 
then  the  patent  call  S.  33  E.  710  poles,  it  will  run  northeast  of 
and  embrace  the  lands  claimed  by  Elliott,  where  the  timber  was 
-cut.  So  that  it  is  manifest  that  the  calls  of  the  patent  for  this 
line  running  from  the  two  beech  north  with  the  Harlan  and 
Knox  counties^  line  can  not  be  so  run  as  to  comply  with  both  re- 
■qiiirements  of  the  patent. 

If  you  run  north  as  called  you  leave  the  division  line  first 
filiglitly,  but  soon  materially,  to  the  left  or  west;  and  if  ycu  run 
from  the  two  beech  with  the  county  division  line  you  leave  the 
straight  line  division  mark  first  slif^htly,  and  then  materially,  to 
the  right  or  east  of  you,  this  division  line  being  located  on  the 
dividing  ridge,  and  with  the  water  divide  of  same  between  the 
waters  of  Straight  creek  on  the  east,  and  of  several  other  small 
streams  on  the  west,  and  presents  an  exceedingly  irregular,  zig- 
zag,insightly  course  (though  clearly  ascertainable  and  identified), 
making  nearly  one  hundred  different  courses  and  corners. 

In  running  out  the  1,150  poles  called  for,  and  of  course  by  the 
irrtsgular,  crooked  course,  verging  materially  as  it  does  to  the 
left  or  west,  the  distance  so  run  by  Mr.  Means  extends  so  far 
Tiorth  as  a  straight  line  due  N.  1,1.50  poles  from  the  two  beech. 

We  take  it  that,  as  the  patent  calls  can  not  both  be  true,  the 
material  thing  to  determines,  if  possible,  by  any  legitimate  evi- 
<lence,  is  which  line  was  actually  run  or  designated  at  the  time 
-of  the  running  by  the  surveyor. 
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On  this  question  the  Gibsons  take  the  testimony  of  one  B.  A. 
Bice,  now  an  old  man,  who  says  that  he  made  out  the  plat  of 
their  survey  for  the  surveyor,  who  made  same  in  1H50,  and  that 
the  surveyor  told  him  that  he  had  not  actually  run  the  line  from 
the  two  beech,  but  that  he  simply  laid  it  down  due  north,  the 
1,1550  poles;  that  he  (said  surveyor)  knew  the  county  diviHion 
line  run  north,  and,  su  he  said,  with  the  county  line  north,  1,150 
poles  to  the  chestnut  and  chestnut  oak. 

Waiving  this  oral  testimony,  we  think  there  fa  one  thing  appar- 
ent in  this  case  which  does  clearly  indicate  and  show  what  the 
surveyor  actually  did  at  that  time,  or  what  he  certified  that  he 
did  (which  has  the  same  legal  effect),  and  that  is,  the  plat  made 
out  and  returned  by  him  with  the  certificate  of  survey  and  war- 
rant under  which  the  land  was  entered   to  the  land  office,  and  on 

which  the  patent  issued.  This  plat  is  filed  in  this  case,  and  an 
examination  of  it  shows  conclusively  that  this  line  from  the  two 
beech  trees  was,  and  is,  laid  down  as  running  due  north  a  straight 
line  1,150  poles,  as  called  for  by  the  patent,  and  that  it  does  not 
indicate  the  irregular,  zig-zag  line,  verging  from  time  to  time  to 
the  west,  and  having  on  same  nearly  one  hundred  lines  and 
corners,  as  it  would  have  done,  and  must  have  done,  had  the 
surveyor  run  on  or  intended  to  lay  dow^n  the  division  line  be- 
tween the  two  counties. 

Plats  of  this  kind,  made  by  the  surveyor  at  the  time  of  the 
survey  and  returned  by  him  to  the  office,  have  been  often  used 
by  this  court  for  the  purpose  of  d*^termining  the  actual  survey 
as  laid,  "*nd  have  always  been  regarded  as  a  hijrh  degree  of  evf- 
dence.  We  regard  it  as  conclusive  in  this  case.  The  judge  who 
tried  this  case  (without  a  jury)  in  the  court  below  doubtless  so 
held  same,  and  based  his  decision  in  favor  of  plaintiffs  on  same. 

There  are  other  well-defined  rules  applicable  to  a  determina- 
tion of  this  survey-,  and  to  determine  the  location  of  a  missing 
corner,  as  the  chestnut  and  chestnut  oak,  at  the  north  end  of  the 
1,150  poles,  that  applied  to  this  case,  whicii  would  as  certainly 
give  the  land  in  dispute  to  the  plaintiffs,  the  Gibsons,  even 
though  they  were  required  to  run  on  the  division  county  line,  in- 
stead of  the  straight  line  due  north  from  the  two  beech,  but  this 
view  was  not  presented  or  relied  on  by  counsel,  and  need  not  be 
noticed. 

The  judgment  is  affirmed. 


NEUENBERGER  v.  NEUENBERGER,  JR. 

(Filed  February  13,  1895— Not  to  be  reported.) 

3.  ReforiuatloD  of  contract— Evideoce—The  evldencf*  shows  that  a  father, 
who  was  an  ignorant,  illiterate  (lerinan,  advanced  in  years,  signed  a  r<m- 
tract  leasing  his  farm  to  hi8  son  in  consideration,  as  thf)  lease  expressed  it. 
that  the  son  would  supply  his  father  and  mother  with  vegetables  for  their 
own  use  during  the  term,  when  in  fact  he  believed  he  was  sifrning  a  con- 
tract settinff  out  the  terms  i)revioi:8ly  agreed  upon  between  them,  whereby 
the  son  was  to  furnish  his  parents  not  only  with  their  vegetables,  but  all 
other  necessaries,  such  as  food  Jind  fufl  for  their  comfort,  and  everythinit 
they  needed  except  clnthinK.  and  that  these  stipulations  were  omitted  from 
the  contract  by  mistake  of  the  draughtsman,  therefore,  the  father  was  en- 
titled to  have  the  contract  reformed  so  as  to  express  the  true  intent  of  th» 
parties:  or,  if  the  son  will  not  consent  to  this,  the  contraot  of  lease  should 
ne  cancelled  and  the  son  not  ch«rged  with  rent  for  the  premises  and  the 
father  not  charged  for  improvements  made  by  the  son. 
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2.  Same— Pleadings— EstoppeI~lD  this  suit  by  the  sod  to  oonipel  tfae  father 
to  so  ezeoutu  the  lease  that  he  may  have  It  put  to  record,  iu  which  tfae  father 
by  answer  seeks  a  reformation  of  the  contract,  the  latter  Is  not  estopped  to 
claim  that  there  was  any  other  consideration  for  the  contract  than  a  promise 
by  the  son  to  furnish  him  vegetables  by  the  fact  that  he  had  previously  filed 
suit  against  the  son  on  the  contract,  in  which  he  allegpd  this  was  the  con- 
sideration for  its  execution,  and  that  the  son  had  failed  to  comply  with  its 
terms. 

8.  Same~-Pleadings~x^.fter  the  suit  by  the  father  against  the  son  for 
breach  of  the  contract  is  consolidated  with  the  suit  by  the  son,  who  seeks  to 
iiave  the  lease  so  executed  that  he  may  have  it  recorded,  the  father  should 
set  out  the  grounds  on  which  he  seeks  a  cancellation  of  the  contract,  because 
of  mistakes  therein,  by  an  amended  petition  and  not  by  answer. 

Boot  &  Boot  for  appellant. 

L.  J-  Crawford  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Cliief  Justice  Pryor. 

The  petition  below  was  filed  by  the  appellee  to  compel  the  ap-. 
pellant  to  so  execute  a  lease  in  proper  form  as  to  enable  him  to 
have  it  recorded  as  evidence  of  title. 

The  appellant,  the  father  of  the  appellee,  leased  to  the  latter 
thirty  acres  of  land  near  the  city  of  Newport  in  consideration,  as 
the  lease  expresses  it,  the  appellee  would  provide  his  father  and 
mother  what  vegetables  they  would  need  for  their  own  use 
during  the  term.  The  term  was  for  and  during  the  life  of  the 
lessor  and  his  wife. 

The  appellant  reserved  one  room  for  himself  and  wife,  and  all 

lived  in  the  same  dwelling.     The   appellant,  the  father,  filed   his 

answer,  in  which  he  alleges  the  writing  failed  to  express  the 
terms  of  the  contract,  and  the  obligation  of  the  son  was  to  sup- 
port the  father  and  mother  during  their  lives. 

The  draftsman  of  the  instrument,  who  was  examined  as  a  wit- 
ness for  the  son,  testifies  to  facts,  malting  it  manifest  that  he  omit- 
ted from  the  writing  essential  parts  of  the  agreement,  and  that 
tile  son  was  to  furnish  his  fatlier  and  mother  not  only  with  the 
vegetables  they  might  need  for  their  table,  iiut  to  furnish  every- 
thing else  necessary  for  their  comfort— in  other  words,  he  was  to 
supply  their  table,  fuel  for  thoir  room,  sucii  as  he  would  furnish 
boarders,  who  liad  agreed  to  live  in  the  same. manner  that  the 
son  himself  lived.  This,  perhaps,  would  not  include  clothing  or 
such  expenses  as  might  be  necessary  for  luxuries  in  the  way  of 
living.  The  father  had  some  means,  and  doubtless  intended  to 
clothe  himself  and  wile,  but  that  John  was  to. furnish  his  table 
is  evident. 

A  petition  was  filed  by  the  app.^llant  prior  to  the  filing  of  the 
petition  by  tiie  appellee,'  in  whi:?h  it  is  alleged  the  appellee  had 
failed  to  furnish  him  with  vegetables  for  his  necessary  use,  and 
as  no  statement  was  made  in  that  petition  as  to  any  other  con- 
sideration, it  is  claimed  that  this  worked  an  estoppel.  The  two 
petitions  were  consolidated,  and  in  the  answer  to  the  petition  of 
the  son  the  issue  tis  to  the  failure  of  the  draftsman  to  insert  the 
terms  of  the  contract  was  raised,  and  while  it  should  have  been 
made  by  an  amended  j)etition,  the  answer  makes  the  issue  and 
ask  for  a  rescission  of  tlie  contract  of  leasing. 

Tt  is  claimed  in  this  answer  that  furnishing  the  vegetables  was 
only  a  part  consideration  for  the  lease,  and  the  proof,  as  already 
stated,  shows   such  to  have   been  the   case.     The   father  was  ad- 
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vanced  in  years,  is  an   iguorant  and   illiterate  German,  can   not 

speak    the  English    language  so  as  to  be   understood,  and   when 

signing  the  lease  believed  all  the  stipulations  of  the  agreement 
had  been  inserted  by  the  draftsman,  who  seems  to  have  con- 
cluded that  the  essential  part  of  the  lease  was  a  mere  private 
agreement  between  the  parties,  and,  therefore,  not  necessary  to 
be  reduced  to  writing. 

We  are  of  the  opinion,  however,  that  the  lease  ought  not  to  be 
cancelled,  but  the  stipulations  should  be  inserted  as  herein  indi- 
cated, reforming  its  terms  so  as  to  expre&'s  the  true  intent  and 
meaning  of  the  parties;  that  in  consideration  of  the  lease  the 
lessee  binds  himself  to  furnish  the  table  of  the  father  and  mother 
with  food,  such  as  is  suited  to  their  condition  during  their  lives, 
including  not  only  vegetables,  but  their  meat,  bread  and  grocer- 
ies; also  fuel  for  their  room. 

If  the  appellee  is  not  willing  to  accept  the  terms  indicated,  the 
chancellor  will  cancel  the  lease,  and  in  doing  so  will  charge  the 
appellee  with  no  rent  or  the  appellant  with  any  improvements. 
An  amended  petition  should  be  filed  by  the  appellant  to  meet 
the  proof  offered.  , 

Judgment  reversed  and  remanded  for  proceedings  consistent 
with  this  opinion. 


SULLIVAN  V.  EVANS,  Ac. 
(Filed  February  14,  1895— Not  to  be  reported.) 

P  Title  bond— Adverse  pogseBsion— The  purohaser  of  a  boundary  of  ntDety- 
flve  aoree,  bearing  date  in  1860,  took  poKseRsion  of  bis  boundary  about  1866, 
and  held  it  up  to  bis  death  in  1871;  his  widow  held  possession  from  his  death 
until  1882,  wbon  she  conveyed  by  wrltin^c  her  dower  interest  in  the  entire  tract 
to  the  appellee,  who  has  held  possession  of  the  entire  tract,  thereby  acquired, 
ever  since.  In  this  action,  begun  in  1891  by  the  heirs  of  the  purchaser  of  the 
title  bond,  to  recover  possession  from  appellee,  the  evidence  shows  that  the 
vendor,  appellee's  ancestor, cultivated  about  12  acres  of  the  land  up  to  the  time 
of  his  death,  but  did  not  reside  on  it  or  any  part  of  the  tract.  Appellee 
claims  to  be  In  possession  of  about  twenty-eight  acres  by  consent  of  the  beiri 
of  the  vendor.     Held— 

First.  Appellee  failed  to  show  adverse  possession  for  any  period  that 
would  bar  appellant's  claim  to  any  part  of  the  tract. 

Second.  Appellee,  having  acquired  possession  under  the  writina  from  the 
widow,  holds  by  a  tlrle  friendly  to  appellant's  claim,  an  attitude  that  he 
has  not  changed  by  any  act  of  his  prior  to  institution  of  this  suit. 

Appellants  were  entitled  to  recover  possession  of  the  entire  tract  and  to  a 
conveyance  to  same,  it  appearing  that  the  twenty -eight  acres  claimed  by 
appellee  did  not  have  any  marked  boundary  at  any  time. 

Hill  &  Denham  for  appellant. 

Golden  &  Davis  and  Wm.  H.  Holt  for  appellees. 

Appeal  from  Knox  Court  of  Common  Picas. 

Opinion  of  the  court  by  Judge  Lewis. 

February  26,  1S91,  appellants,  children  and  heirs  at  law  of  John 
B.  Evans,  who  died  in  1871,  brought  this  action  against  heirs  at 
law  of  Joseph  Evans,  who  died  in  1876,  seeking  conveyance  of 
title  and  to  recover  possession  of  a  tract  of  land  ascertained  by 
survey  to  contain  95  acres.  They  file  as  evidence  of  their  claim 
a  title  bond,  bearing  date  July  6,  I860,  which,  if  fully  proved  to 
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liave  been  exeouted  by  Joseph  Evans  to  his  son,  John  B.  Evans, 
for  the  recited  consideration  of  $300,  which,  in  absence  of  com- 
petent proof  to  the  contrary,  muht  be  treated  as  having  been,  as 
recited  in  the  instrument,  actually  paid. 

The  lower  court  rendered  judgment  in  favor  of  plaintiffs  for  fi7 
vaores  of  the  tract,  but  against  them  as  to  28  acres,  and  from  that 
Judgment  they  have  appealed,  a  cross  appeal  having  been  granted 
to  defendants,  who  contend  it  was  error  to  adjud^-e  any  part  of 
the  land  to  plaintiffs. 

The  evidence  shows  satisfactorily  that  about  18B5  Johc  B. 
ICvans  took  possession  of  the  land  and  cultivated  and  controlled 
it  up  to  his  death.  And  that  those  claiming  under  him  have  had 
possession  ever  since,  at  least  to  extent  of  B8  acres,  there  can,  it 
seems  to  us,  be  uo  serious  question.  Consequently,  according  to 
^otb  the  statute  and  decision  of  this  court,  limitation  of  neither 
thirty  nor  fifteen  years  is  a  bar  to  the  recovery  of  the  legal  title 
to  any  part  of  the  land  unless  it  be  the  28  acres;  and  we  do  not 
-see  why  plaintiff,  if  entitled  to  any  part,  should  not  recover  the 
entire  tract. 

There  is  some  proof  that  Joseph  Evans  continued  up  to  his 
■death  to  cultivate  about  12  acres,  within  what  the  lower  court 
fieems  to  have  recognized  as  boundary  of  the  28  acres,  and  used 
timber  at  will.  But  he  did  not  reside  within  the  boundary  of  the 
"96  acres,  and  it  can  not  be  inferred  or  assumed,  from  the  fact  of 
bis  cultivating  a  pari  that  the  claim  of  ownership  or  possession 
by  John  B.  Evans  was  in  fact  or. law  restricted  to  less  than  the 
entire  boundary  of  the  tract  he  had  purchased.  In  fact  there  is 
no  evidence  that  the  28  acres  was  ever  identiOed  or  separated 
from  residue  of  the  tract  by  any  marked  and  recognized  boundary. 

It  appears  from  her  testimony  that  the  widow  of  John  B.Evans 
bad  possession  of  the  land  from  date  of  her  husband's  death 
until  1882,  when,  by  a  writing  filed  in  this  action,  she  conveyed 
lier  dower  right  In  the  entire  tract  to  G.  W.  Evans,  one  of  the 
defendants,  and  he  has  had  possession,  thereby  acquired,  ever 
since. 

It  is  true  he  states  he  obtained  possession  of  the  28  acres  by 
consent  of  the  other  heirs  of  Joseph  Evans,  but  he  does  not  show 
what  were  the  terms  or  consideration  of  such  consent,  nor  the 
more  important  fact,  they  had  any  right  to  consent.  At  all  events 
that  transaction  could  not  change  the  attitude  he  occupied  in 
"Virtue  of  the  written  contract  with  the  widow  of  John  B.  Evans 
of  an  amicable  to  an  adverse  holder  of  the  possession. 

It  seems  to  us  sufficiently  established  that  John  B.  Evans  and 
those  claiming  under  him  have  had  possession,  in  law  and  fact, 
of  the  tract  of  95  acres  from  1866  to  bringing  of  this  action,  and 
are  entitled  to  the  conve3'ance  sought  for. 

There  Is  an  attempt  to  show  the  sale  by  Joseph  Evans  to  John 
B.  Evans  was  fraudulent  and  void,  and  that  the  title  bond  was 
voluntarily  surrendered;  but  there  is   no  evidence  of  either  fact. 

Wherefore,  the  judgment  on  appeal  is  reversed  and  on  cross 
appeal  affirmed,  and  the  case  is  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 


GOBDON  V.  LOUISVILLE,  ST.  LOUTS  &  TEXAS  BY.  CO. 

(Filed  January  17,  1896— Not  to  be  reported.) 

1.  Bailroadfl^Killing  of  Ftook  od  traok— In  an  action  to  recover  dainngea 
for  the  alleged  negligent  killing  of  a  colt  by  a  railroad  train,  the  court  prop* 
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erly  instructed  the  jary  that  it  was  Dot  the  duty  of  the  engineer  in  obarge 
of  the  train  to  stop  or  cheok  the  train  before  the  colt  got  upon  the  tracts,  an 
instrnotion  being  also  given  that  the  plaintiff  was  liable  unless  the  engineer 
used  all  proper  and  reasonable  effort  to  pievent  the  killing  of  the  oolt,  and 
under  the  clrouuistances  the  acoident  was  unavoidable. 

2.  A  new  trial  will  not  be  granted  on  account  of  the  alleged  intozloatlon 
of  one  of  the  jurors  wheru  it  does  not  appear  that  the  juror  was  so  drunk  aa 
tu  be  incapable  of  properly  deciding  the  cause  and  where  it  does  not  a&tm 
probable  that  the  jury  was  or  would  be  controlled  by  one  drunken  juror. 

C.  S.  Walker  for  appellant. 

Appeal  from  Daviess  Circuit  Court;. 

Opinion  of  the  court  by  Judge  Guffy. 

In  December,  1890,  the  appellant,  H.  B.  Gordon,  brought  thi» 
action  in  the  Daviess  Quarterly  Court  against  the  L.,  ri.  L.  &  T. 
By.  Co.  to  recover  the  alleged  value  of  a  colt  negligently  killed 
by  defendant,  as  claimed  by  plaintiff.  Appellant  obtained  judg- 
ment in  the  quarterly  court,  and  defendant  appealed  to  the  cir- 
cuit court.  A  trial  at  the  September  term,  1892,  resulted  in  a 
verdict  and  judgment  for  the  defendant.  Plaintiff  in  due  time 
filed  grounds  for  and  moved  for  a  new  trial,  which  motion  was- 
overruled  by  the  court  and    appellant  ha^  appealed  to  this  court. 

The  appellant  complains  of  instruotions  Nos.  2  and  3  given  by 
the  court,  and  insists  that  instruction  A  asked  by  appellant 
should  have  been  given.     The  ijistructions   ^iven  are  as  follows: 

*'lst.  If  the  defendant  bj'  its  locomotive,  in  charge  of  ita 
agents,  carelessly  or  negligently  ran  over  and  killed  plaintifl*a 
colt,  the  jury  will  find  for  the  plaintifT  the  damages  he  sustained. 
The  measure  of  damages  will  be  the  value  of  the  colt. 

"2d.  If  the  defendant's  locomotive  was  in  charge  of  competent 
persons,  and  if  the  engineer  used  all  proper  and  reasonable  effort 
to  prevent  the  killing  of  the  colt, -and  under  the  circumstanceR 
the  accident  was  unavoidable,  the  jury  should  find  for  the  de- 
fendant. 

"3d.  It  was  not  the  duty  r»f  the  defendant's  engineer  to  stop  or 
check  the  train  before  the  colt  got  upon  the  track,  and  failure  to 
do  so  was  not  negligence." 

The  instruction  asked  by  appellant  and  refused  by  the  court  is 
in  tliese  words:  "Tlie  court  instructs  the  jury  that  it  was  the 
duty  of  the  engineer  to  stop  the  train  when  the  colt  got  on  the 
track;  and  if  he  could  have  done  so  and  failed,  they  must  find 
for  the  plaintiff  the  value  of  the  colt." 

It  seems  to  us  that  the  instructions  given  correctly  present  the 
law  of  the  case,  hence  it  was  not  error  to  refuse  the  instruction 
asked  by  appellant.  The  appellant  also  insists  that  a  new 
trial  sliould  have  bepn  granted  on  account  of  the  intoxication  of 
one  of  the  jurors.  It  does  not  sufficiently  appear  that  the  Juror 
was  so  drunk  as  to  be  incapable  of  properly  deciding  the  case, 
and,  besides,  it  is  not  likely  that  the  jury  were  controlled,  or 
would  be  controlled,  by  one  drunken  Juror,  if  such  a  juror  was 
among  their  number. 

The  jury  were  the  judges  of  the  evidence,  and  having  found 
for  the  defendant,  we  are  not  authorized  to  set  aside  the  verdict. 

The  judgment  is  affirmed. 
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BEAN,  Ac.  V.  MEGUIAR,  HELM  &  CO. 
(Filed  February  6,  1895— Not  to  be  reported.) 

Partial  traDsoript—Presumptioi]— Where  the  jad^ment  appealed  from  or- 
dered a  Bale  of  a  jiidKineDt  debtor's  interest  Id  oertaiD  real  estate  aoquired 
by  him  under  a  will,  which  was  filed  with  the  pleadings  of  the  case,  and  a 
copy  of  said  will  is  not  contained  in  the  transcript  of  the  record  filed  on. 
appeal,  it  will  be  presumed  that  the  will  authorized  the  sale  of  the  land  de- 
Tlaed  to  appellant  for  the  purpose  of  paying  his  debts. 

O'Bear  A  Bigstaff  for  appellants. 

Tyler  &  Appernon  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

This  suit  was  brought  in  the  Montgomery  Circuit  Court  by  ap- 
pellees to  recover  a  tract  of  land  alleged  to  be  in  the  possession 
of  appellants,  and  which  appellees  had  purchased  at  exncution 
sale,  made  in  virtue  of  an  execution  in  favor  of  R.  Held  Rogers 
against  Ann  E.  Bean,  who  was.  as  charged  by  plaintiffs,  the 
owner  of  a  lif*^  estate  in  said  land. 

Appellants  resisted  the  recovery  upon  the  ground  that  the  exe- 
cution sale  was  defective,  and  that  the  sheriff's  deed  to  appellees 
conferred  no-  title,  and  because  appellants  acquired  title  under 
the  will  of  Jas.  Bean,  deceased,  and  that  Ann  E.  Bean   did    not 

acquire  any  interest  in  the  land  that  could  be  subjected  to  the 
payment  of  her  debts,  and  pleaded  and  filed  copy  of  the  will 
with  their  answer. 

The  cause  was  finally  transferred  to  equity,  and  upon  final 
hearing  the  court  adjudged  that  the  execution  sale  was  invalid, 
and  set  aside  the  same  and  cancelled  the  sheriff's  deed  liiade  to 
appellees,  and  also  adjudged  that  appellant,  Ann  E.  Bean,  had  a 
life  estate  in  said  land,  subject  to  sale  for  her  debts,  Jess  a  home- 
stead right  of  $1,000;  that  the  levy  of  the  execution  thereon  was 
valid,  and  that  appellees  were  entitled  to  a  lien  on  said  estate 
for  the  sum  bid  for  the  land  at  the  said  sale,  viz.,  $501.97,  besides 
interest  and  cost,  and  adjudged  a  sale  of  enough  of  said  interest 
as  operated  to  pay  same.  Appellants  have  appealed  to  this  court. 
The  copy  of  the  will  is  not  copied  in  the  record,  hence  it  must  be 
presumed  by  this  court  that  the  will  authorized  the  judgment  of 
the  court  below.  (13  Bush,  644;  cast  of  Bowman  v.  Holloway, 
14  Bush,  426.) 

This  being  true,  nnd  it  appearing  that  the  execution  was  valid 
and  that  appellees  had  paid  the  amount  bid  for  the  life  estate  in 
the  land,  the  judgment  of  the  court  below  seems  to  be  in  accord- 
ance with  the  law  andf  aces,  and  is,  therefore,  affirmed. 


BOARD,  <fec.  V.  COMiMON WEALTH. 
(Filed  February  12,  1895— Not  to  be  reported.) 

1.  The  Franklin  Clrcuif.  Court  has  jurisdiction  of  an  action  by  the  Com- 
monwealth on  the  official  bond  of  the  trnstee  of  the  jury  hind  for  Breckin- 
ridge county,  although  the  defendants  reside  and  were  served  with  suninionB 
in  Breckinridge  county. 
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2.  OflSoia]  boDds— Sureties— The  snrtles  on  the  olBoial  boDd  of  a  trustee  of 
tbe  jury  fund  are  liable  for  tbe  wrongful  misappropriation  by  him  of  money 
turned  over  to  faim  as  sucb  trustee  by  order  of  tbe  circuit  court,  althoogb 
tbe  court  may  have  ordered  a  larg;|pr  gum  paid  over  to  him  than  was  neces- 
sary to  pay  its  jurors  for  the  term  when  tbe  order  was  entered. 

John  L.  Scott  &  Son  and  David  R.  Murray  for  appellants. 

Wm.  J.  Hendriuk  and  Ira  Julian  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  tlie  court  by  Judge  OulTy. 

At  the  January  term,  1893,  the  Commonwealth  of  Kentucky  ob- 
tained judgment  in  the  Franklin  Circuit  Court  against  the  appel- 
lants, Elijah  Board,  &c.,  sureties  of  Wm.  H.  Bell,  late  trustee 
of  the  jury  fund  of  Breckinridge  county,  for  the  sum  of  $1,682.77, 
with  10  per  cent,  interest  thereon  from  that  date  until  paid,  and 
•cost.     From  that  judgment  defendants  have  appealed. 

Their  answer  in  the  court  below  alleged  that  the  sum  received, 
and  which  was  averred  to  be  due  from  said  trustee,  was  unlaw- 
fully received  by  him;  that  the  circuit  court  of  Breckinridge 
<?ounty,  in  April,  1892,  ordered  the  county  clerk  of  said  county  to 
pay  over  to  said  sureties  the  amount  of  public  money  or  funds 
shown  by  his  report  to  he  in  his  hands,  which  was  $2,166.08. 

Appellants  insist  that  not  more  than  $764  of  money  was  re- 
^quired  at  the  April  term,  1892,  to  pay  the  jurors,  and  that  no 
greater  sum  could  be  lawfully  ordered  into  said  trustee's  hands, 
«nd  that  he  paid  out  that  sum.  A  demurrer  was  sustained  to 
appellant's  answer,  and  defendant  failing  to  plead  further,  judg- 
ment was  rendered  for  the  sum  claimed. 

It  seems  to  be  conceded  by  appellants  that  the  Breckinridge 
"Circuit  <Jourt  could  lawfully  order  into  the  hands  of  the  trustee 
isufflclent  money  to  pay  the  jurors,  yet  they  insist  that  the  court 
exceeded  its  authority,  and,  therefore,  the  judgment  is  void, 
hence  that  they  are  not  liable  for  the  money  so  illegally  re- 
ceived by  the  trustee.  It  seems  to  us  that  inasumcb  as  the  cir- 
cuit court  had  jurisdiction  of  the  subject-matter,  and  in  the  ex- 
ercise of  that  jurisdiction  ordered  said  sum  to  be  paid  over  to 
said  trustee,  that  the  order  was  valid  and  binding  on  all  parties 
cintil  reversed  or  suspended,  as  provided  by  law. 

The  conditions  of  wm.  H.  Bell's  bond  is  that  he  will  faithfully 
discharge  all  the  duties  of  trustee  of  the  jury  fund  of  Breckin- 
ridge county,  and  pay  over  and  account  for  all  public  moneys 
which  may  come  to  his  hands,  etc. 

Beyond  all  question  this  was  public  money  that  was  paid  to 
him,  and  received  by  him  as  trustee  aforesaid.  If  he  was  not 
•entitled  to  receive  it  hw  should  have  declined  to  do  so.  The 
order  or  judgment  of  the  Breckinridge  Circuit  Court  must  be  held 
to  authorize  and  make  legal  the  payment  of  the  money  in  ques- 
tion to  Wm.  H.  Bell,  trustee  as  aforesaid. 

Appellants  objected  to  the  jurisdiction  of  the  Franklin  Fiscal 
Court  because  summons  was  served  on  them  in  Breckinridge 
county,  which  objection  was  proi»erly  overruled. 

The  judgment  of  the  court  below  is  affirmed,  with  damages. 
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SEIVERS  V.  PROCTOR  COAL  CO.,  Ac. 

(Filed  February  14,  1895— Not  to  be  reported.) 

Jndioial  salefl^AsBlgDment  for  benefit  of  creditors— PleadlDgs— After  land! 
on  which  one,  who  made  an  assignment  for  the  benefit  of  creditors,  held  a 
lien  at  the  time  he  made  his  asslsDnaent,  has  been  judicially  sold  to  satisfy 
said  lien,  and  a  deed  made  to  the  purchaser  therefor,  and  after  the  trustee 
has  settled  the  assigned  estate,  a  creditor  of  the  assignor,  who  alleges  that 
bis  debt  alone  remains  unpaid,  and  that  the  trustee  did  not  pay  plaintiff's, 
debt  or  collect  money  owing  to  the  assignor  and  secured  by  said  lien,  and 
that  the  assignor  had  no  otb«>r  assets  in  this  State  but  said  Hen  debt,  or  Ita 
proceeds,  can  not  charge  the  land  with  the  amount  of  his  claim  against  the- 
asslgnor  or  have  the  sale  of  the  land  set  asidf . 

N.  A.  Richardson  for  appellant. 

Hill  A  Den  ham  for  appellees. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

This  appeal  is  prosecuted  by  C.  J.  Seivers  from   a  judgment  of 
the  Whitley  Circuit  Court  dJ^smissing  the  petition  of  appellant  ta 
be  made  a  party  defendant  in  the  suit  of  Vanwinkle  v.  Phillips, 
^c,  then  pending  in  the  Whitley  Circuit  Court. 

Appellant  claimed  that  Jas.  M.  Bryant  bad,  years  before  the* 
filing  or  offer  to  file,  appellant's  petition,  made  a  deed  of  assign-^ 
ment  to  W.  O.  Dodd  for  the  benefit  of  bis  (Bryant's)  creditors; 
that  at  the  time  of  the  assignment  Bryant  held  two  notes  on 
MoBrayer  for  land  mentioned  in  said  suit  of  Vanwinkle  v.  Phil- 
lips, and  that  a  lien  executed  on  same  to  secure  the  payment 
thereof,  and  that  Dodd  had  died  before  the  rendition  of  the*  judg- 
ment and  never  was  a  party  as  trustee  to  said  suit;  that  all  other 
creditors  except  appellant  had  been  paid  or  settled  with,  and 
that  no  other  assets  except  this  realty  remained  in  this  State, 
hence  the  appellant  claimed  that  the  sale  of  the  land  should  be 
set  aside,  or,  if  that  could  not  be  done,  then  that  the  sale  bond 
for  the  said  land,  which  he  averred  was  still  uncollected  and 
proceeds  applied  to  payment  of  appellant's  claims. 

Quite  a  number  of  motions,  demurrers  and  amended  petitions 
were  filed  and  entered.  We  deem  it  unnecessary  to  notice  all  the- 
claims  made  by  appellants.  It  appears  that  the  land  had  been 
sold,  sale  confirmed  and  deed  made  before  appellant's  petition 
was  offered.  It  also  appears  that  the  trustee  had  made  an 
assignment  of  all  his  interest  in  the  lands  mentioned  to  Van- 
winkle, saying  that  the  trust  was  settled  up  sometime  before  the 
filing  of  appellant's  petition. 

We  do  not  mean  to  say  that  the  assignment  by  Dodd  necessarily 
bars  appellant's  cause  of  action  against  Bryant,  if  any  he  has, 
but  mention  it  as  one  of  the  facts  appearing  in  the  record.  We 
are  of  opinion  that  the  demurrer  to  appellants'  petition  was  prop- 
erly sustained. 

The  judgment  of  the  court  below  is  afilrmed. 


UNDERHILL  v.  UNDERHILL'S  ADM'R  Ac. 

(Filed  February  16,  1896— Not  to  be  reported.) 

1.  Wills— Time  when  contested  will  should  be  read  to  the  jury— It  was  not 
a  reversible  error  for  the  court  to  permit  the  propounders  of  a  will  to  call  as. 
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«  ^ItDesB  Id  rebuttal  the  drau^btsniao  of  it,  and  permit  him  to  identify  It 
and  tbeiTread  it  to  the  jury,  althougb  the  contestants  had  moved  for  a  per- 
•emptory  InRtruotion  at  the  ciose  of  the  propouuder's  evidence  in  chief,  be- 
oauHe  the  will  had  not  been  read  in  evidence  by  the  witnesses  in  chief  wbo 
proved  its  ezeootion  and  who  later  identified  it.  The  omission  to  read  it  aa 
4»vidence  in  chief  was  due  to  an  oversight  of  counsel  for  the  propoundera, 
wnicb  the  court,  in  the  ezercif^  of  its  discretion  concerning  the  order  of  in- 
troduction of  testimony,  could  permit  the  propounders  to  cure  in  the  evi- 
dence in  rebuttal.  notwithRtanding  section  601  oi  the  Civil  Code. 

2.  Same— In fitructions— Where  the  only  issue  on  trial  was  whether  the 
whole  paper  offered  was  "a  will  or  no  will,"  it  was  not  error  for  the  court 
to  fail  to  authorize  the  jury  to  sustain  or  reject  a  part  of  the  paper  offered  aa 
testator's  last  will. 

« 

S.  W.  Tolin  and  J.  M.  Lassing  for  appellant-. 
O'Hara  &  Bouse  for  appnlleeR. 
Appeal  from  Boone  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  appeal  is  from  a  verdict  and  judgment  of  the  Boone  Cir- 
cuit Court  sustaining  the  last  will  and  testament  of  Thomas  Ud- 
derhill. 

It  was  assailed  by  reason  of  the  alleged  mental  incapacity  of 
the  testator  to  execute  such  a  paper,  and  the  exercise  of  an  un- 
due influence  over  him  by  the  parties  in  interest  at  the  date  of 
its  execution.  At  the  close  of  the  testimony  for  the  propounders 
as  to  the  execution  of  the  paper  b}*  the  attesting  witness,  and 
the  competency  of  the  testatoi  at  the  time  of  its  signing,  the  ap- 
pellants (contestants)  asked  for  a  peremptory  instruction  in 
behalf  of  the  contestants,  but   failed  to  state  or  give  any   reason 

for  such  a  motion. 

It  was  doubtless  based  on  section  604  of  the  Code,  that  pro- 
vides: *'A  writing  shown  .to  a  witness  may  be  inspected  by  the 
adverse  party,  and  if  proved  by  the  witnesses  it  must  be  read  to 
the  jury  before  his  testimony  is  closed,  otherwise  it  can  not  be 
read  unless  the  witness  be  recalled." 

The  court  overruled  the  motion,  and  after  the  testimony  of  the 
contestants  had  ended  the  propounders  offered  the  draftsman  of 
the  instrument  as  a  witness  in  rebuttal.  He  testified  as  to  his 
having  written  the  will,  and  it  was  tlien  offered  to  be  read  to  the 
jury  for  the  first  time,  and  was  the  same  paper  the  succeding 
witness  had  testified  to  as  having  been  signed  by  them  in  testa- 
tor's presence  and  at  his  request. 

It  was  a  mere  oversight  on  the  part  of  counsel^  and  a  matter 
resting  entirely  within  the  discretion  of  the  trial  court  as  to 
whether  the  paper  should  or  not  be  allowed  to  be  read;  in  fact 
under  the  circumstances  it  would  have  been  an  abuse  of  discre- 
tion to  have  denied  this  right,  as  the  testimony  for  the  propound- 
ers in  rebuttal  was  at  the  time  being  heard.  It  was  evidence  in 
chief,  and  while  this  court  would  not  have  reversed  the  judg- 
ment if  the  peremptory  instruction  liad  been  given,  no  offer  to 
read  tlie  will  appearing  in  the  bill  of  evidence,  still  if  an  imii»- 
sion  of  that  sort  is  allowed  to  be  cured  by  reading  the  papei 
proven,  when  its  identity  is  not  questioned,  although  not  in 
strict  compliance  with  tlie  rule  for  the  admission  of  such  testi- 
mony, this  court,  when  seeing  it  is  in  aid  of  justice  and  the  ex- 
ercise of  a  sound  discretion  by  the  trial  court,  will  not  interfere. 

We  have  read  the  instructions  carefully,  and  the  court,  in  tell- 
ing the  jury  what  constituted  a  sound  mind  in  a  legal  sense,  and 
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9klso  what  constituted  undue  influence,  followed  the  law  as  ap- 
proved by  this  court  in  many  oases. 

The  question  was  will  or  no  will.  If  for  the  contestants,  the 
^entire  paper  would  have  been  rejected;  and  if  for  the  propound- 
«rs,  the  whole  paper  was  entitled  to  probate.  There  was  no  ques- 
tion as  to  a  part  of  the  will  being  properly  executed,  and,  there- 
fore, as  to  the  point  raised,  no  instruction  should  have  been 
S;iven  in  the  language  of  the  statute  in  that  particular. 

The  judgment  below  is  affirmed. 


FAIN,  Ac.  V.  TURNER'S  ADM'R,  &c. 
(Filed  February  16.  1895.) 

1.  CoDtraot  between  distributees— Gonsideration-^Where  two  distributees, 
^who  were  eaoh  eDCitled  to  ll.OiO  more  of  their  father's  estate  than  the  other 
distributees,  by  reason  of  advanneiuents  made  to  the  other  distributees,  at 
the  request  of  their  mother  and  upon  the  faith  of  her  promise  to  pay  eanh 
•of  them  91,00<>,  with  interest,  so  as  to  make  them  eqiial  with  the  others,  for- 
bear to  sue  for  or  claim  said  amount  from  their  father's  estate  and  thereby 
lose  it.  the  cootract  made  by  the  mother  is  obllgatorr  and  based  on  a  valua- 
ble ooDslderatloD,  to  wit,  on  detriment  and  inconvenience  sustained  by  said 
distributees  in  consideration  of  her  promise. 

2.  Same— Statute  of  frauds— The  promise  of  the  mother  was  not  a  promise 
to  pay  the  debt  of  another,  within  the  meaning;  of  the  statute  of  frauds,  but 
was  an  independent  promise  by  her  to  pay  absolutely  and  without  reference 
to  any  default  or  mlsdolug  on  the  part  of  another. 

8.  Same— The  promise  of  the  mother  was  not  one  that  ''was  not  to  be  per- 
formed within  one  year,"  within  the  meaning  of  the  statute ot  frauds,  since 
It  is  well  settled  that  the  statute  applies  only  to  contracts  that  will  neoesr 
flarily  not  be  performed  within  a  year,  and  the  contract  of  the  mother  miffbt 
liave  been  i)erformed  within  that  period  or  immediately,  no  time  for  pay- 
ment by  her  t)eln0  fixed. 

4.  Claim  afralnst  decedent's  estate— Proof— The  affidavits  concerninjr  their 
olaims  hv  such  distributees  against  the  estate  of  their  mother  In  this  case 
were  sufficient  proof  of  the  claims  to  authorize  payment  of  them, even  within 
the  role  oonoernlnv  proof  of  such  claims  annouuoed  in  the  case  of  Leach  v. 
Kendal],  18  Bush,  424. 

R.  P.  Jacobs  and  R.  H.  Tomlinson  for  appellant?. 

W.  O.  Bradley  and  Edward  W.  Hines  for  appellees. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

W.  H.  Fain,  administrator,  brought  an  action  to  settle  and  dis- 
tribute the  estate  of  Rolinda  Turner,  making  her  heirs  at  law 
defendants,  two  of  whom,  Eliza  J.  McDonald  and  Mary  E.  Fain, 
filed  claims  which  were  for  the  same  amount  and  of  the  same 
character.  Neither  of  the  claims  were  formally  pleaded,  but 
there  was  a  statement  of  the  nature  and  cause  of  each,  and  a 
prayer  that  they  be  filed  and  allowed.  It  was,  therefore,  prob- 
bly  not  improper  to  determine  on  the  demurrer  filed  by  the  other 
heirs,  as  the  lower  court  did  so,  whether  the  statements,  accom- 
panied as  they  were  by  affidavits,  are  sufficient  to  support  the 
respective  claims. 

Eaoh  statement  is  substantially  as  follows:  William  Turner, 
father  of   Mrs.  McDonald   and  Mrs.  Fain,  f^ave   and  advanced  to 
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his  other  children  and  heirs  money,  property  and  other  thingr^ 
of  the  value  of  $1,000,  over  and  above  what  he  had  given  and  ad> 
vanoed  at  the  time  of  his  death  to  either  of  the  two  claimants^ 
that  he  died  so  suddenly  as  to  prevent  disposal  of  his  property 
by  will,  but  stated  he  had  advanced  to  his  other  children  the 
excess  mentioned,  and  desired  said  sum  be  given  out  of  his  estate 
to  make  the  two  claimants  equal;  that  after  his  death  they  de- 
manded of  the  administrator  of  his  estate  and  other  heirs  to 
make  them  equal,  but  were  refused;  that  they  were  about  to  in- 
stitute suit  to  recover  said  claims*  when  their  mother,  Bolinda 
Turner,  desiring  to  prevent  litigation  between  her  children,  and 
also  to  have  the  two  made  equal  with  the  others,  agreed  and  prom- 
ised that  if  they  would  not  bring  suit,  and  would  consent  for  the 
estate  of  their  father  to  be  settled  and  distributed,  so  as  to  allow 
each  child  and  heir  to  retain  an  eoual  share,  without  reference 
to  previous  advancements,  she,  Bolinda  Turner,  would  pay  them 
each  $1,000  and  interest,  thereby  making  equality;  and  that,  re- 
lying upon  and  in  consideration  of  said  promise,  they  forbore 
bringing  suit  for  the  purpose  mentioned,  and  consented  to  equal 
distribution  of  the  father^s  estate  without  reference  to  any  ad- 
vancements. 

The  grounds  upon  which  was  rendered  the  judgment  sustaining^ 
demurrer  to  and  dismissing  each  claim  are  that  the  alleged  prom- 
ise is  without  consideration,  and  within  the  statute  of  frauds- 
and  perjuries. 

According  to  the  statement  of  facts  by  Mrs.  Fain  and  Mrs. 
McDonald,  which  on  trial  of  the  demurrer  must  be  taken  as  true^ 
they  were  each  entitled  to  $1,000  of  their  father's  estate  in  excess 
of  shares  of  other  distributees,  but  at  the  request  of  their  mother, 
and  upon  faith  of  her  promise,  they  forbore  to  sue  for  or  claim,, 
and  thereby  lost  the  amount. 

It  seems  to  us  if  detriment  or  inconvenience  sustained  by 
plaintifiT  at  request  of  defendant  can  in  any  case  constitute  con- 
sideration for  a  promise,  it  does  in  this  case. 

The  statute,  which  it  is  argued  prohibits  enforcement  of  the 
promise  or  agreement  in  question  provides  that  no  action  shall  be 
brought  to  charge  any  person,  first,  upon  a  promise  to  answer 
for  the  debt,  default  or  misdoing  of  another;  nor,  second,  upon 
any  agreement  which  is  not  to  be  performed  within  one  year 
from  the  making  thereof,  unless  the  promise  or  agreement,  or 
S)me  memorandum  or  note  thereof  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith.  Mrs.  Bolinda  Turner  did  not 
promise  to  answer  for  the  debt,  default  or  misdoing  of  another  in 
meaning  of  the  statute,  nor  according  to  any  other  proper  mean- 
ing of  those  terms.  The  father  of  claimants  was  not  indebted, 
nor  bound  while  living  to  pay  either  of  them  $1,000.  consequently 
was  not  in  default  nor  guilty  of  any  misdoing  in  failing  to  give 
or  advance  that  sum;  but  after  his  death  they  became  entitled 
to  it,not  as  a  debt  which  another  owed,  but  in  their  own  right  un- 
der operation  of  the  statute  of  descent  and  distribution,  and  lost 
it  by  failure  to  claim  or  sue  for  it. 

If,  however,  it  could  have  been  regarded  as  a  debt  due  from 
any  person,  still,  according  to  uniform  construction  of  the  statute 
by'this  court,  the  promise  by  Mrs.  Bolinda  Turner  would  not  be 
inhibited,  because  whoever,  if  any  person,  may  have  owed  them 
were  released,  and  hers  was  an  independent  promise  to  pay  ab- 
solutely, not  on  condition  of  default  or  misdoing  of  another. 
(Wagner  v.  Bell,  4  Mo.,  8;  Day  v.  Cloe,  4  Bush,  563;  Myer  v. 
Myers,  6  Bush,  237.) 

Nor  does  the  promise  come  within  that  vBrf  of  the  statute  in- 
hibiting an  action  upon  verbal  agreement  which  is  not  to  be  per- 
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formed  within  one  year  from  the  making  thereof;  for,  as  equally 
well  settled  by  this  court,  a  contract  to  be  within  that  statute 
must,  in  language  of  Howard's  Adm'r  v.  Burgin,  4  Dana,  137,  be 
one  *' which  is  necessarily  not  to  be  performed  within  a  year.'.' 
There  whs  no  time  fixed  for  performance  of  the  acrreement  here 
in  question,  and,  therefore,  ft  was  not  necessarily  to  be  post- 
poned beyond  a  year,  but  might  have  been  within  that  period  or 
even  immediately. 

It  is,  however,  contended  that,  applying  the  rule  stated  in  la 
Bush,  424,  the  claims  ought  to  have  been  disallowed  because  not 
supported  by  sufficient  proof.  In  that  case  it  was  held  that 
*' every  fact  touching  the  validity  of  the  claim  which,  in  a  suit 
thereon,  it  would  be  necessary  to  aver  in  the  petition,  should  ba 
proved  by  the  evidence  tendered  to  the  personal  representative, 
and  if  It  is  not  done  he  will  not  only  be  justified  in  refusing  pay- 
ment, but  it  is  his  duty  to  refuse.  He  is  not  bound  to  tax  him- 
self, and  has  no  right  to  tax  the  estate,  with  the  cost  of  obtaining 
records  or  other  evidence  to  complete  evidence  of  the  claim." 

It  seems  to  us  there  does  accompany  statement  of  each  claim 
proof  of  all  essential  facts  touching  validity  of  it,  and  to  give  to 
the  claimants  a  prima  facie  right  to  judgment  for  amount  each 
claims;  for  not  only  do  they  state  and  prove  their  father  said  he 
had  made  advancements  to  his  other  children  in  excess  of 
what  had  been  advanced  to  the  two  claimants,  and  desired  them 
made  equal  out  of  his  estate,  but  it  is  substantially  and  suffi- 
ciently stated  and  proved  that  Mrs.  Bolinda  Turner  was  cognizant 
of  the  fatjt  when  she  made  the  promise  in  question. 

It  is  further  argued  that  the  phrase  "other  things,*'  used  in 
thp  statement  of  the  claimants,  excludes  the  idea  the  other  heiis 
had  received  ns  much  as  $1,000  as  advancements  more  than  they 
had  gotten;  but  even  if  that  was  sufficient  to  invalidate  the 
entire  claim,  the  statement  was  amended  so  as  to  show  there  had 
been  advanced  such  excess  in  mone}*  and  property. 

Wherefore,  the  judgment  disallowing  and  dismissing  the  claims 
of  appellants  is  overruled  and  cause  remanded  for  furthr  pro- 
ceedings consistent  with  this  opinion. 


DUNNING  V.  LACEY. 

(Filed  February  12,  1895.) 

Jurisdiction  of  appeal  from  quarterly  court— Amount  in  controversy— On 
an  appeal  by  a  defendant  to  tbe  circuit  court  from  a  judgment  in  favor  of 
plaintiff  in  a  quarterly  court  the  amount  in  controversy  is  tbe  sum  recovered 
by  the  plaintiff  in  the  quarterly  court,  there  being  no  set-off  or  counterclaim 
souffht  to  be  recovered  by  defendant. 

The  plaintiff  recovered  judgment  for  $25  in  a  quarterly  court,  and  defend- 
ant appealed  to  the  circuit  court,  where  his  appeal  was  dismissed  because 
the  amount  in  controversy  oo  appeal  was  not  sufficient  to  give  the  circuit 
court  jurisdiction ;  defendant  appeals  to  this  court  from  the  circuit  court. 
Held— The  appeal  must  be  dismissed,  the  amount  in  controversy  being  too 
small  to  give  this  court  jurisdiction. 

Fenton  Sims  and  E.  W.  Hines  for  appellant. 

W.  G.  Bullitt  for  appellee. 

Appeal  from  Trigg  Circuit  Court. 

vol.  16—46 
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Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellant.  Dunning,  was  sued  in  the  quarterly  court  of 
Trigg  county  by  the  appellee,  Lacey,  for  work  and  labor  and  for 
damages  resulting  from  a  breach  of  contract  in  regard  to  the  rent 
of  a  farm.  The  amount  sought  to  be  recovered  was  $164.  The 
claim  of  the  appellee,  Lacey,  was  controverted, and  on  the  trial  in 
the  quarterly  court  a  judgment  for  $25  was  rendered  against  Dun- 
ning. He  appealed  to  the  circuit  court,  and  that  court  regarding 
the  matter  in  controversy  at  being  only  $25,  dismissed  the  ap- 
peal for  want  of  jurisdiction.  The  statute  provided  that  appeals 
might  be  taken  to  the  circuit  court  where  the  amount  in  contro- 
versy, excluding  interest  and  costs,  is  over  $25.  It  is  insisted 
that  as  the  case,  when  appealed  to  the  circuit  court,  had  to  be 
tried  de  novo,  the  amount  in  controversy  is  the  sum  claimed  in 
the  petition,  and  if  so  it  must  follow  that  an  appeal  to  this  court 

would  not.  and  ought  not,  to  change  the  rule. 

The  ease  of  Donahue  v.  Murphy,  2  Bush,  194,  is  relied  on  as 
giving  this  court  jurisdiction  of  the  appeal,  and  is  similar  in  its 
features  to  the  case  before  us,  in  fact  settles  the  question  if  ad- 
hered to. 

The  case  of  Tipton  v.  Chambers,  1  Met.,  967,  established  a  con- 
trary ruling,  and,  while  decided  prior  to  Donahue  v.  Murphy, 
was  followed  by  this  court  in  the  case  of  the  Railway  Co.  v. 
Wade.  89  Ky.,  255,  holding  that,  in  the  absence  of  a  counterclaim 
or  set-otf  by  the  defendant  asserting  the  right  to  a  recovery  for 
an  amount  giving  this  court  jurisdiction',  the  amount  of  judgment 
against  the  defendant  for  the  plaintiff  (and  from  which  the  de- 
fendant alone  appeals)  is  the  sum  in  controversy. 

In  this  case  there  was  no  set-oif  or  counterclaim  that  had  been 
disregarded  or  reduced  by  the  judgment.  The  amount  involved 
on  this  appeal  was  $25  only.  The  plaintitT  was  willing  to  abide 
by  it,  and  the  defendant  unwilling  to  pay  it.  There  is  nothing 
else  in  controversy,  and  this  court  has  no  jurisdiction  of  the  ap- 
peal. 

The  case  of  Donahue  v.  Murphy  is  overruled,  and  this  appeal 
dismissed  for  want  of  jurisdiction. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.   BERRY,  ADM'X. 

(Filed  February  12,  1895.) 

1.  There  was  BufflcieDt  evideuoe  in  this  case  to  authorize  the  submifision 
to  the  jury  of  the  question  as  to  whether  plaintiff '8  intestate  lost  bis  life 
through  the  willful  npgli^ence  of  defendant,  and  It  was  not  error  to  refuse 
a  peremptory  instruction  for  defendant. 

2.  Practice  in  civil  oases— Taking  of  model  to  jury  room— After  a  jury  has 
retired  it  is  not  error  to  permit  one  of  them  to  return  to  the  court  room  and 
take  to  the  jury  room  a  model  of  the  trestle  where  plaintiff's  intestate  lost 
his  life  by  the  alleged  wrongful  aot  of  the  defendant,  said  model  having 
been  introduced  as  evidence  on  the  trial. 

8.  Death  by  negligence  of  railroad— Instruction  as  to  compensatory  dam" 
ages— In  au  action  to  recover  damages  for  the  death  of  the  plaintiff's  intes- 
tate by  the  wrongful  aot  of  defendant,  it  is  a  prejudicial  error  to  Instmot 
the  jury  that  in  fixing  compensatory  damages  they  may  "take  into  consid- 
eration the  power  of  deceased  to  earn  money,  the  probable  duration  of  his 
life,  etc.,"  since  the  single  criterion  in  such  onse  is  the  power  of  deceased  to 
earn  money,  inquiry  as  to  probable  duration  of  life  being  merely  Incidental; 
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^nd  the  jury  probably  uoderstood  from  the  loserllon  of  the  word  t)r  pbraee 
^'eto.''  that  tbey  could  consider  other  eleroeutB  of  damage. 

4.  Same— Evldeuoe— It  is  competent  for  defendant  to  prove  by  its  witneM 
that  a  witness  of  plaintiff,  who  has  previously  testified,  was  discharged  from 
defendant's  service. 

Helm  &  Bruce  and  D.  H.  French  foi  appellant. 

Jas.  A.  Scott  and  Wni.  H.  Holt  for  appellee. 

Appeal  from  Oldham  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  action  was  brought  by  appellee  to  recover  for, destruction 
'of  the  life  of  hor  husband,  C.  C.  Berry,  by  alleged  willful  negli- 
gence of  the  foreman  of  a  gang  of  bridge-builders,  he  being  one 
■of  them,  in  service  of  appellant,  which  occurred  under  these  clr- 
tsumstanoes:  It  became  necessary  to  replace,  upon  a  trestle 
ncross  Beargrass  creek,  a  stick  of  green  timber  about  2H  feet 
long,  8  inches  thick  and  11  inches  wide,  to  be  used  as  a  chord  or 
stringer  that  had  the  day  before  fallen  therefrom  to  the  ground, 
•about  15  feet,  to  effect  which  two  ropes  wero  put  around  the 
stick  nearly  its  length  apart,  one  end  of  each  being  fastened  to 
«  cross-tie  on  top  of  the  trestle,  and  the  other  held  by  men,  some 

of  whom  were  standing  upon  the  cross-ties,  and  others  lower 
down  upon  girders  that  rested  upon  posts  of  the  trestle,  to  pull 
up  the  timber.  But  in  order  to  aid  them  it  appears  the  foreman 
Igot.  another  rope,  one  end  of  w^hich  he  tied  to  a  loose  plank  about 
IB  feet  long  lying  across  the  girders  and  upon  which  he  stood 
while  pulling.  After  the  timber  had  been  lifted  as  high  as  the 
girders,  ends  of  which  extended  oeyond  the  trestle  posts  and  ob- 
structed it,  the  foreman  let  go  the  rope  he  had  been  using  and 
went  to  another  place  for  the  purpose  of  shoving  the  timber  be- 
:yond  the  ends  of  the  girders  so  it  could  he  gotten  upon  them. 

It  appears  that  Berry  remained  upon  the  ground  to  help  raise 
the  timber  until  it  got  out  of  his  reach,  when  he  went  upon  the 
I:re8tle  and  took  hold  of  the  rope  dropped  by  the  foreman,  and 
while  pulling  it,  the  loose  plank  was  either  pushed  by  pressure 
t>f  the  force  of  himself  and  of  others  against  it,  or  pulled  off  the 
girders  by  the  rope  to  the  gronud,  he  falling  at  the  same  time 
and  receiving  an  injury  fiom  which  he  died  in  a  few  days. 

Upon  a  trial  a  verdict  and  judgment  were  rendered  in  favor 
*of  plaintiff  in  the  action  for  $10,000,  and  we  are  now  required  on 
this  appeal  to  consider  the  various  errors  complained  of. 

1st..  There  is  not,  in  our  opinion,  such  failure  of  proof  to  sustain 
allegations  of  the  petition  as  requires  reversal,  because  the  lower 
•tjourt  refused  to  give  a  peremptory  instruction  to  the  jury  to  find 
for  defendant.  None  of  the  witnesses  appear  to  have  been  look- 
ing at  Berry  when  he  fell,  all  being  engaged  pulling  the  ropes 
tixcept  the  foreman,  who  was  pushing  or  prizing  the  timber  from 
Tinder  the  girders.  But  it  seems  to  us  very  evident  his  injury  was 
'Connected  with  and  resulted  from  the  falling  of  the  plank,  for 
the  foreman  and  another  hand  lost  footing  at  the  same  time  and 
from  the  same  cause  and  saved  themselves  from  falling  to  the 
ground  by  seizing  some  of  the  trestle  timbers. 

The  rope  might,  thus  tied  to  the  loose  plank,  have  been  pulled 
In  comparative  safety  while  the  stick  of  timber  was  nearer  the 
ground,  as  was  done  by  the  foreman;  but  it  was  when  Berry  took 
fiuld  of  the  rope  so  nearly  on  a  level  with  the  plank  as  to  render 
It  dangerous  to  do  so.     And  while  he   might,  by  closely  examin- 
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ing  the  actual  situation,  have  disoovered  tliat  to  pull  the  rope- 
would  probably  cause  tlie  plank  to  move  towards  the  end  of  the 
girders,  especially  when  the  pressure  of  his  and  the  feet  of  othera 
was  added;  still  considering  that  he  hail  seen  the  foreman  adjust 
the  rope  and  pull  it  in  safety,  standing  at  the  same  place,  and 
that  others,  instead  of  warning  him  of  danger,  remained  upon 
the  plank,  it  was,  in  our  opinion,  proper  to  permit  the  jury  to  de> 
termine,  under  correct  instructions,  whether  his  failure  to  make 
the  examination  was  such  negligence  as  should  defeat  the  action. 

2d.  There  was  a  model  of  the  trestle  made  and  exhibited  on  tbft- 
trial  for  the  purpose  of  showing  the  situation  of  Berry  at  the 
time  he  fell,  and  the  process  by  which  the  timbt^i  was  raised;, 
and  it  is  now  urged  as  ground  for  reversal  that  after  the  jury- 
retired  one  of  them  returned  and,  without  permission  of  the  court,, 
carried  that  model  to  their  room.  There  is  no  provision  of  the^ 
Civil  Code  directly  applicable  to  the  question  raised;  but  section 
821  provides:  ** After  the  jury  have  retired  for  deliberation,  if 
there  be  a  disagreement  between  them  as  to  any  part  of  the  tea- 
timony,  or  if  they  desire  to  be  informed  as  to  any  point  of  law 
arising  in  the  case,  they  may  request  the  officer  to  conduct  them 
into  court,  where  the  information  rt^quired  shall  be  given  in  tha 
presence  of,  or  after  notice  to,  the  parties  or  their  counsel.'' 

Under  that  section  a  jury,  after  retiring,  has  no  right,  without 
consent  of  court,  to  re-exnmine  a  witness  at  all  (Lettrall  v.  M.  6s 
L.  R.  R.  Co.,  18  B.  M.,  291);  nor  does  it  seem  to  have  been  in- 
tended there  should  be  an  examination  as  to  any  new  matter,  the 
inquiry  being  restricted  to  what  had  been  actuallytestifled  by  the* 
witness  and  without  croFis-exami nation:  but  inspection  and  ex- 
amination by  a  jury,  after  retiring,  of  a  diagram,  map,  models 
and  the  like,  exhibited  on  the  trial,  is  not  prohibited;  and  we  see 
no  reason  why,  in  case  of  disagreement  or  misunderstanding  by 
the  jury.as  to  what  was  indicated  or  shown  by  them  on  the 
trial,  the3^  may  not,  with  permission  of  court,  be  made,  as  well 
as  a  living  witness,  to  give  the  correct  information;  for  no  fact 
testified  to  is  thereby  falsified  or  perverted,  nor  any  new  matter- 
brought  to  the  attention  of  the  jury. 

Section  248,  Criminal  Code,  provides  that  **upon  retiring  for 
deliberation  the  jury  may  take  with  them  all  papers  and  other 
things  which  have  been  received  in  evidence  on  the  trial." 

And  such  being  authorized  procedure  on  trials  of  criminal 
oases,  it  seems  to  us  it  would  not  be  contrary  tg  the  policy  of  the 
law,  nor  prejudicial  to  rights  of  litigants,  for  the  court,  in  exer- 
cise of  sound  discretion,  to  permit  the  jury  to  take  with  them, 
on  retiring  for  deliberation,  thingfl  that  were  used  as  evidence  oil 
trial  of  a  civil  action. 

3d.  Bj'  instruction  No.  1  the  lower  court  indicated  the  amount 
of  damages  the  jury  might  find  in  the  following  language:  "Then 
they  should  find  for  the  plaintiff  in  such  sum  as  will  reasonably 
cornpensate  her  for  the  loss  thus  sustained,  not  exceeding  |40,- 
000;  and  in  fixing  the  amount  of  compensation  the  jury  may  take 
into  consideration  the  power  of  the  deceased  to  earn  money,  the 
probable  duration  of  his  life,  ect.'' 

According  to  well-settled  doctrine  the  single  criterion  by  which 
to  measure  compensatory  damages  in  a  case  like  this  is  the  power 
of  the  deceased  to  earn  money,  inquiry  as  to  probable  duration  of 
his  life  being  merely  incidental.  But  by  that  instruction  the  Jury 
was  not  thus  restricted,  but  given  the  right  to  consider  and  reckon, 
in  arriving  at  the  sum  of  damages,  every  possible  circumstance 
or  condition  which  might  cause  or  aggravate  loss,  inconvenience 
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t)r  Buffering,  mental  or  physical,  of  his  surviving  widow  and 
tshildren,  for  the  abbreviated  word  or  phrase  **et  cetera,"  or'*and 
BO  forth/^  which  signifies  the  same  thing,  was  certainly  intended 
by  the  lower  court  to  have  some  force  and  meaning,  or  it  would 
not  have  been  used;  and  doubtless  the  jury  did  understand  it, 
as  they  had  a  right,  to  gIVe  them  the  right  of  unlimited  inquiry 
about  every  possible  source  or  cause  of  damage  to  the  widow  and 
^children;  and  we.  th€refb)'^,  think  the  instruction  was  prejudi- 
cial to  the  substant/al  rights  of  the  defendant,  and  erroneous. 

4th.  Another  error  complained  of  is  refusal  of  the  court  to  per- 
mit defendant  to  prove  by  one  witness  that  another  called  by 
plaintifif  had  been  dismissed  from  the  service  of  the  company, 
ouoh  fact  is  always  proper  for  a  jury  to  consider  in  determining 
-credibility  of  a  witness,  and  we  see  no  reason  why  it  may  not  be 
proved  by  a  witness  other  than  the  one  affected  63^  it  as  well  aa 
Dimself. 

For  the  errors  indicated  the  judgment  is  reversed  and  cause  re« 
snanded  for  a  new  trial  consistent  with  this  opinion. 


BUTTON  V.  DEHONEY,  Ac. 
(Filed  February  12,  1895— Not  to  be  reported.) 

'1.  l^amaffps  awarded  for  detenti<iD  of  personal  property  ezoesslve— New 
trial— In  this  action  to  recover  personal  property  and  damages  for  its  deten* 
tloD,  the  damans  allowed  by  the  verdiot.are  so  excessive  that  a  new  trial 
should  be  granted. 

Where  the  daniagns  awarded  are  excessive,  and  this  is  made  a  gronndrof 
the  inntioD  for  a  new  trial,  the  motion  should  be  granted.  It  is  not  neoes- 
flary  that  the  grounds  for  a  new  trial  should  aver  that  the  excessive  damagei 
was  the  result  of  passion  or  prejudice  on  the  part  of  the  jury. 

2.  Same— Judgment  must  conform  to  verdict — In  an  action  by  a  husband 
and  wife,  where  the  wife  is  awarded  damages  by  the  verdict  for  the  unlaw- 
ful detention  of  her  personal  property  by  the  defendant,  which  verdict  waa 
alHo  in  favor  of  defendant  on  his  counterclaim  for  $188.40  against  the  plain- 
tlfTs,  it  was  error  to  render  judgment  in  favor  of  the  wife  against  defendant, 
and  in  favoi*  of  defendant  on  his  counterclaim  against  the  husband  only  1 
the  judgment  on  the  counterclaim  should  have  been  deducted  from  the  sum 
recovered  by  the  wife. 

J.  C.  Clemmons  for^appellant. 

Samuel  S.  Blitz,  J.  M.  Chatterson  and  Speokert  &  Richie  for 
appellees. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  action  was  brought  below  by  Herbert  Dehoney  and  bis 
wife  Emma  to  recover  certain  personal  property  alleged  to  be  In 
tbe  possession  of  the  defendant.  Button,  and  wrongfully'  detained. 

The  substance  of  the  defense  is  that  the  wife,  Emma,  while  a 
single  woman,  owned  a  restaurant  and  having  an  agent  to  run  it, 
and  becoming  dissatisfied  wUh  its  management  placed  the  de- 
fendant. Button,  in  possession,  with  full  power  to  control  and 
settle  up  tbe  business. 

The  agent  in  charge  of  the  business,  and  who  was  discharged, 

was  the  present  husband  of  the  plaintiff,  Emma,  and   the  princi- 
pal purpose,  as  developed    by  the   testimony,  in   placing    the  de- 
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fendaut  In  charge  was  to  alienate  the  afTection  Emma  had  for  her 
oo-plaintiff  ana  prevent  the  rparriage,  and  this  feature  of  the- 
case  no  doubt  caused  the  somewhat  remarkable  "verdict  and  judg- 
ment that  was  rendered  below. 

The  property  sued  for  consisted  of  a  horse,  wagon  and  harness,, 
lap  robes  and  whip,  and  a  cash  register.     The  defendant,  Button 
(appellant),  only  had    possession  of   the  restaurant  for   three  or 
four  days  before  Emma  and  her  co-plaintifT  married,  but  in  the 
meantime  had  paid  for  Emma,  out  of  his  own  means,  about  $188, 
as  the   jury  said  in  their  verdict,  the  greater  part  of  which  was 
in  discharge  of  a  debt  that  was  owing  Herbert,  the   husband,  for 
services  rendered  in    the  restaurant  as  the  agent  of  Emma,  wha 
at  the  time  was  single. 

Button  refused  to  deliver  up  this  property  until  he  was  reim- 
bursed or  paid  back  the  money  he  had  advanced,  and  this  caused 
the  bringing  of  the  action. 

The  jury  fixed  the  value  of  the  horse  at  $160,  and. $100  damages 
for  the  taking  and  detention;  fixed  the  value  of  the  wagon  at  $65;. 
the  value  of  the  harness  at  $22  and  $5  damages  for  the  detention; 
the  value  of  the  cash  register  at  $175,  and  for  detention  $15  iik 
damages;  cash  in  register  $25. 

On  the  ciiunterclaim  of  the  defendant  the  jury  said  he  was  en- 
titled to  recover  against  the  plaintiffs  $188.40. 

A  judgment  was  rendered  in  favor  of  the  plaintiff,  Emma,  for- 
the  property  mentioned,  if  to  be  had;  if  not,  its  value,  and  also 
the  damages  for  the  detention;  and  also  adjudged  that  the  de« 
fendant  on  his  counterclaim  recover  of  the  husband,  Herbert,  the 
$188.40.  While  Emma,  the  wife,  insists  that  no  authority  was 
given  by  her  to  Button  to  take  charge  of  this  property,  it  i& 
shown  that  the  defendant  did  have  charge  of  it,  and  that  he  ad- 
vanced  these  moneys  for  the  plaintiff,  and  the  jury  by  their  ver- 
dict have  so  adjudged. 

The  testimony  is  conclusive  as  to  the  payment  of  these  moneya 
for  Emma,  and  there  could  be  no  reason  for  the  defendant  making- 
these  payments  unless  he  had  been  placed  in  charge  of  the  busi- 
ness, and  in  fact  all  the  testimony  but  that  of  the  plaintiff  is  to 
the  effect  she  placed  him  in  control  of  the  business. 

The  jury,  by  their  verdict,  said  the  plaintiffs  (and  not  Herbert 
Behoney,  the  husband,  alone)  owed  the  defendant  $188.40,  and 
the  court  had  no  power  to  render  judgment  against  the  husband 
only  for  that  amount.  H»  really  did  not  owe  it,  but  the  debt 
was  that  of  the  wife,  contracted  before  the  marriage,  and  for 
which  she  was  liable,  therefore,  the  $188.40  should  have  been  de- 
ducted from  the  amount  recovered  by  the  wife.  Besides,  the 
daamges  are  excessive,  both  as  to  the  horse,  harness  and  tbe^ 
cash  register. 

This  is  made  a  ground  for  a  new  trial,  and  a  statement  that  it 
was  the  result  of  passion  and  prejudice  was  not  necessary  to  ena- 
ble the  court  to  consider  the  question  and  to  see  the  damages 
were  for  greatly  more  than  should  have  been  allowed  or  the 
proof  authorized.  The  bill  of  exceptions  contain  all  the  evidence^ 
and  we  find  no  such  proof  of  damage.  There  was  no  exoeptioa 
to  the  instructions,  or  any  objection  made  to  the  manner  in 
which  the  case  was  conducted,  still  the  judgment  was  erroneous 
upon  its  face.  It  failed  to  follow  the  verdict,  and  the  damages 
were  excessive. 

From  the  latitude  given  this  case  it  may  have  been  converted 
Into  an  action  of  trespass  or  a  conspiracy  to  prevent  the  plaintiffs 
from  marrying,  yet  with  the  facts  before  us,  it  was  a  matter  of 
account  only,  and  must  be  reversed  for  the  reasons  indicated  and 
a  new  trial  awarded. 

Bemanded  that  this  may  be  done. 
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PRATHER,  Ac.  v.  PRATHER. 
(Filed  February  13,  1896— N<3t  to  be  reported.) 

Res  adjudioata— Partition— In  a  suit  begun  in  1800  by  all  the  devisees  en- 
titled to  a  certain  tract  of  land,  certain  parts  of  the  land  were  allotted  to  ap- 
pellants by  an  order  of  partition,  and  deeds  were  made  to  them  and  they 
were  pot  in  possession.  The  appellee,  a  deTlsee,  purchased  the  interests  of 
all  the  devisees  to  whom  allotments  had  not  been  made,  and  the  court  ad- 
judged that  he  was  entitled  to  all  the  land  not  theretofore  allotted  by  its 
commissioners,  and  had  a  deed  made  to  him  for  such  boundary.  From  this 
last  order  an  appeal  was  taken,  and  it  was  affirmed  by  this  court.  In  this 
action  by  appellee  to  recover  from  appellants  a  portion  of  the  land  so  con- 
veyed to  him  by  the  court,  wherein  appellants  claimed  that  the  apportiun- 
ment  of  the  several  IntereFts  was  unequal  and  to  their  prejudice.  Held— 
Whether  or  not  appellants  were  allotted  a  fraction  less  of  the  entire  tract 
than  they  were  entitled  to,  they  are  concluded  by  the  judgments  of  partition 
entered  in  the  action  to  which  they  were  parties,  by  which  their  rights  were 
fixed.  It  is  now  too  late,  twenty  years  after  the  judgment  of  partition,  to 
set  same  aside  or  read  just  the  apportionment  so  as  to  cure  alleged  errors  in 
the  partition. 

E.  L.  Worthington,  Cochran  &  Son,  J.  G.  Hickman,  G.  W.  Adair 
and  G.  S.  Wall  for  appellants. 

A.  E.  Cole  &  Son  and  Wm.  H.  Holt  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Nearly  fifty  years  ago  Ross  Pratlnar  died  testate.  By  the  terms 
of  his  will  a  farm  of  about  800  acres  was  bequeathed  his  widow 
in  trust  for  twelve  of  his  children,  to  be  so  held  until  the  young- 
est children  became  twenty-one  years  of  age,  which  occurred  in 
1865.  Among  them  were  the  appellants  and  the  appellees.  The 
widow  died  in  1851. 

In  1860  a  suit  was  instituted,  all  parties  in  interest  Joining,  to 
sell  the  farm,  for  the  benefit  of  the  devisees.  An  order  of  sale 
was  made,  but  never  executed  for  the  want  of  bidders.  During 
the  proceedings  in  that  action  the  right  of  the  children  of  Mrs. 
Dye  and  Mrs.  Gault,  tfie  deceased  daughters  of  the  testator,  to 
take  their  ifiother's  share  was  questioned.  The  circuit  court  de- 
cided that  they  are  entitled  to  their  respective  interests,  and 
this  court  afilrmed  the  judgment. 

Some  of  the  devisees  dyin.K,  Increased  the  interest  of  the  sur- 
vivors in  the  farm.  The  farm  was  never  partitioned  among  the 
devisees,  but  the  court  from  time  to  time  sent  out  commissioners 
to  lay  off  to  certain  devisees  in  severalty  their  respective  inter- 
ests. The  Gault  and  Dye  heirs  were  thus  givjn  their  interests, 
and  deeds  made  to  them. 

In  1870  the  appellants,  Moses  P.,  Jas.  S.,  Joseph  C  Prather,  and 
the  appellee,  W.  S.  Prather,  filed  an  amended  petition,  in  which 
it  is  said  **they  now  ask  that  their  respective  interests  in  said 
land  may  be  set  aside  to  each  of  them  in  severalty,  according  to 
quantity  and  quality.  *  ♦  *  To  each  of  the  plaintiffs  the 
one-twelfth  and  two  two-hundred-and-sixteentlis  of  the  whole 
tract  of  land  of  about  800  acres,  of  which  plaintiffs*  ancestor, 
Ross  Prather,  died  owning  and  possessed." 

The  court  adjudged  that  each  of  them  was  entitled  to  the  in- 
terest which  they  claimed  in  their  amended  pleading.  The  com- 
missioners appointed  to  allot  their  respective  interests  acted  and 
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reportied  that  they  had  allotted  to  Joseph  C,  Jas.  S.  and  W.  S. 
Prather  certain  parts  of  the*  farm  under  order  of  court.  Thecom- 
missioners  did  not  then  set  apart  Moses  P.  Prather^s  interest  for 
reason  assigned.  The  report  was  filed  in  April,  1871,  confirmed 
M  that  term  of  the  court,  and  deeds  made  of  Joseph  C.  and  James 
8.  Prather  for  the  interests  assigned  them,  which  they  accepted. 

Afterward  the  commissioners  allotted  tu  Moses  Prather  his  in- 
terest, as  had  been  fixed  undf^r  former  order  in  the  action,  and  a 
deed  was  made  him  therefor  b3^  the  commissioner  of  the  court. 

After  making  allotments  to  certain  devisees  a  certain  part  of 
the  farm  remained  unallotted,  out  of  which  the  remaining  dev- 
isees were  to  have  their  respective  shares.     The  quantity  of  land 

is  estimated  at  98  acres. 

The  appellee,  W.  S.  Prather,  purchased  out  the  interest  of  the 
remaining  devisees,  to  whom  no  allotments  had  been  made,  and 
from  whom  he  obtained  deeds  conveying  him  the  land.  Upon 
presentation  of  these  deeds  the  court  adjudged  he  was  entitled 
to  the  land  unallotted,  and  by  its  commissioner  made  him  a  deed 
for  the  boundary  thus  remaining.  From  that  action  an  appeal 
was  taken  to  this  court,  which  affirmed  the  judgment. 

In  doing  so  (in  February,  1881)  the  court  said:  '*Attbe  request 
of  the  appellants  and  W.  S.,  J.  C.  and  M.  P.  Prather,  the  court, 
on  October  29,  1870,  appointed  commissioners  to  allot  them  in 
severalty  their  respective  shares  of  the  300-acre  tract.  The  com- 
missioners made  the  allotment,  except  as  to  M.  P.  Prather,  and 
filed  thoir  report,  which  was  confirmed  as  to  thn  appellant,  and 
the  land  allotted  was  conveyed  to  him.  That  judgment  is  unre- 
versed and  is  not  appealed  from,  and  conclusively  settles  the 
fact  that  appellant  has  received  his  full  share  of  the  whole 
tract.*' 

This  action  is  brought  by  the  appellee  to  recover  of  appellant, 
Jas.  S.  Prather,  28  acres  which  is  embraced  in  appellee's  pur- 
chase from  the  devisees,  to  whonn  no  allotment  had  been  luade. 
Appellant,  Jas.  S.  Prather,  was  the  appellant  in  th*e  case  when 
the  opinion  was  given  from  which  the  above  is  quoted. 

The  court  in  that  case  held  that  the  judgment  making  the 
allotment  to  the  appellants  ** conclusively  settles  the  fact  that 
appellant  has  received  his  full  share  of  the  whole  tract."*  His 
co-appellants  are  in  tlie  same  situation,  as  their  rights  are  fixed 
by  the  same  judgment.  It  is  an  interpretation  of  the  judgment 
fixing  their  right  in  the  land. 

The  appellaTits  alleged  in  their  pleading  that  they  are  respect- 
ively entitled  to  certain  fractional  interests  In  the  tract  of   land. 

They  asked  that  their  respective  interests  be  set  aside  to  them 
in  severalty  according  to  quality  and  quantity. 

The  appellants  may  have  been  entitled  to  a  small  fractional  in- 
terest more  than  they  declared  in  their  pleading  they  were  enti- 
tled to  receive.  They  elected  to  proceed  in  the  manner  in  which 
they  did;  had  their  interest  fixed  by  a  judgment  of  the  court, 
their  lands  allotted  themselves  and  deed  made  to  them  therefor. 

While  appellants  had  each  a  small  fractional  interest  more  than 
they  claimed  in  their  pleading,  but  as  they  chose  to  claim  less, 
and  obtain  a  judgment  of  the  court  determining  that  their  inter- 
ests were  as  they  claimed  them,  we  are  of  the  opinion  that  they 
are  concluded  by  that  judgment.  The  quantity  in  the  parcel 
alloted  to  the  several  devisees  by  the  commissioner  varies,  which 
indicates  that  the  land  is  not  all  of  the  same  quality. 

There  is  testimony  in  the  record  conducing  to  prove  that  the 
quality  of   tlie  land  in    the  98-acre    boundary   is  very   inferior  to 
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that  \Vhich  was  assigned  to  the  appellants.  Probably  the  value 
of  the  unalloted  land  was  not  of  greater  value  than  the  devisees, 
unprovided  for  by  allotment,  are  entitled  to  recover.  Some 
devisees  received  about  25  acres,  while  the  appellant,  Moses  P., 
received  42  acres,  and  the  most  of  the  98-acre  tract  was  of  still 
less  value  than  that  allotted  him. 

Perhaps  the  parcels  which  have  been  allotted  have  changed 
hands — some  have  been  improved,  others  deteriorated  in  value, 
and  a  just  and  proper  re-allotment  at  this  time  could  hardly  be 
made;  and  more  than  twenty  years  having  elapsed  since  the 
judgment  was  entered  Hxing  appellant's  rights  in  the  land,  and 
for  which  the  vendors  of  appellee  were  in  nowise  responsible, 
and  especiall3'  as  the  testimony  tends  to  show  that,  as  a  matter 
of  fact,  appellants  received  land  about  equal  in  value  to  their 
iull  share,  we  will   not  disturb  the  judgment  of  the  court  below. 

Judgment  affirmed. 


FAKRIS,  Ac.  V.  FARRIS,  Ac. 
(Filed  February  14,  1895- Not  to  be  reported.) 

Purobafie  of  decedent *s  land,  when  sold  for  debt,  by  one  heir  for  benefit  of 
«11— Right  of  otbers  to  redeem— Frnnd— At  a  judicial  sale  of  an  intestate's 
land  to  pay  debts,  one  of  the  three  heirs  purchased  the  land  at  less  than  two- 
thirds  of  its  appraised  value  under  an  ezpnotation  and  belief  on  the  part  of 
the  three  that  the  purchase  was  for  the  benefit  of  all,  althouf^h  there  was 
DO  express  contract  to  that  effect.  The  purchaser  refused  tn  recosrnize  the 
riffht  of  the  other  two  to  any  interest  in  his  purchase,  and  by  artifice  baffled 
tbelr  efforts  to  redeem  their  two-thirds  Interest  of  the  land  within  the  year 
allowed  for  that  purpose.  Held— A  court  of  equity  will  not  hesitate  to  per- 
mit the  two  heirs  to  redeem  their  interests  after  the  expiration  of  the  year; 
fiince  they  were  able  and  ready  to  redeem  within  the  year,  and  were  pre- 
vented from  tendering  the  money  to  do  so  by  reason  of  refusal  of  the  pur- 
obaser  to  take  less  than  amount  necessary  to  redeem  the  entire  tract,  their 
Xailure  to  tender  the  necessary  sum  does  not  affect  their  rights. 

•Crawford  A  Mason  and  H.  F.  Finley  for  appellants. 

C  W.  Lester  for  appellees. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Mary  Farrls  died  intestate,  leaving  J.  G.  Farris,  J.  S.  G.  Farris 
and  Samantha  Wilder  her  only  children  and  heirs  at  law;  and 
July  21,  1890,  under  judgment  for  sale  of  sufficient  quantity  of 
land  belonging  to  her  estate  to  satisfy  a  debt  of  $600  against  it, 
J.  S.  G.  Farris,  being  highest  bidder,  became  purchaser  of  250 
acres  at  that  amount,  being  less  than  two-thirds  of  the  appraised 
value,  and  gave  bond  therefor,  due  in  six  months. 

This  action  was  brought  April  25,  1892,  more  than  one  year  from 

date  of  sale  by  J.  G.  Farris   and  Samantha  Wilder,  her  husband 

uniting,  to  have   deed   to  J.  S.  G.  Farris  set  aside,  and  the  land 

divided  equally  between  the  thiee  children  upon  payment  by 
each  of  the  plaintiffs  of  (me-third  the  purchase  price,  interest 
and  cost,  which  they  asked  permission  to  do;  but  the  action  was 
dismissed,  and  they  have  appealed. 

J.  G.  Farris,  J.  S.  G.  Farris  and  the  husband  of  Samantha 
Wilder  were  all  present  at  the  public  sale  of  the  land,  and  though 
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there  was  Dot  provided  in  this  case  an  express  agreement  be- 
tween them  for  J.  3.  O.  Farris  to  bid  for  and  buy  the  Jand  for 
joint  benefit  of  all  the  heirs,  it  is  manifest  not  only  that  J.  O. 
Farris  and  Wilder  permitted  J.  S.  G.  Farris  to  do  so  without  com- 
petition under  that  belief,  but  he  knew  such  was  their  expecta- 
tion and  belief.  Nevertheless  after  the  sale  he  refused  to  permit 
them  to  aid    in  making  the   required  bond,  or  to  recognize  their 

claim  of  Joint  inter«^st  in  the  land. 

When  the  bond  fell  due  he  was  unable  to  meet  it,  and  under- 
took to  convey  the  land  to  one  Slier,  who  advanced  or  loaned  the 
amount  of  the  purchase  money,  though  agreeing  in  writing  to  re- 
convey  to  J.  S.  G.  Farris  upon  payment  of  the  amount  loaned 
and  interest  at  the  rate  of  8  per  cent,  per  annum. 

On  the  day  before  the  expiration  of  the  time  for  redeeming,  J. 
G.  Farris  and  Wilier  went  to  the  county  seat  for  the.  purpose  of 
paying  the  amount  required  of  them,  being  two-thirds,  in  order 
to  redeem  their  shares  of  the  land,  and  it  appears  they  had  made 
arrangement  to  get  the  money;  but  though  making  diligent 
search  for  J.  S.  G.  Farris,  who  was  in  the  town  that  day,  they 
were  unable  to  find  him.  And  the  evidence  strongly  tends  to 
show  not  only  that  he  avoided  them  for  t)ie  purpose  of  prevent- 
ing the  redemption,  but  Siler,  of  whom  they  inquired,  could,  If 
he  had  desired,  have  put  them  on  his  track.  However,  after  he 
left  the  town  Wilder  followed  him  to  his  home  in  the  country, 
and  induced  him  to  return  next  day,  though  his  conduct  and 
conversation  show  he  came  back  believing  the  time  for  redeeming' 
had  expired,  and  his  return  would  be  no  advantage  to  appellants. 
As  before  said,  they  had  made  arrangements  to  get  and  pay  the 
required  amount  of  money,  of  which  fact,  they  informed  both 
Siler  and  J.  S.  G.  Farris,  but  the  former  refused  tf)  receive  lesa 
than  the  whole  amount  of  the  purchase  money  advanced  by  him 
and  interest,  and  the  latter  refused  to  then  pay  one-third  thereof, 
or  any  at  all,  having  the  right  under  his  contract  with  hSiler  to 
defer  payment  beyond  one  year  from  date  of  the  sale.  So,  though 
willing  and  able  to  pay  the  amount  necessary  to  redeem  two- 
thirds  of  the  land,  as  they  were  entitled  to  do,  appellants  could 
not  safely  pay  to  J.  S.  G.  Farris,  the  original  purchaser,  nor 
probably  compel  Slier  to  receive  it.  Plainly  J.  S.  G.  Farris  in- 
tended to  baffle  the  efforts  of  the  appellants  to  redeem  their  two- 
thirds  of  the  land  within  the  statutory  period,  and  with  the  aid 
and  co-operation  of  Siler  succeeded  in  doing  so;  and,  therefore, 
a  court  of  equity  should  not  hesitate  to  permit  them  to  now  re- 
deem and  have  that  quantity  allotted.  Slier  says  in  his  answer 
he  has  no  interest,  bavins:  received  the  money  loaned  to  J.  8.  G. 
Farris,  and  reconveyed  the  land;  and  the  latter  can  not  complain 
because  on  account  of  his  wrongdoing,  not  fault  of  appellants, 
they  failed  to  redeem  in  due  time. 

No  actual  tender  of  the  money  was  necessary  because  they 
were  informed  by  Siler,  to  whom  only  they  could  safely  pay  it» 
that  he  could  not  receive  it. 

The  judgment  is  reversed  and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 

(Extended  opinion— Filed  March  12,  1895.) 

Opinion  of  the  court  by  Judge  Lewis. 

Upon  return  of  this  case  the  lower  court  will  have  unquestion- 
able power  to  proscribe  a  reasonable  time  within  which  appel- 
lants shall  pay  into  court  or  to  J.  S.  G.  Farris  the  amount  of 
money  and  interest  required,  in  order   to  redeem  their  respective 
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shares  of  the  land,  or  upon  failure   to  lose  right  of  redemption; 
and    that  power   might  have    been    exercised   without   further 
direction  than  was  given  in  the  original  opinion. 


VANMETER  v.  VANMETER,  &«. 
(Filed  February  16,  1896— Not  to  be  reported.) 

Lleofl— FrauduleDt  oonveyaDoe— Uoreoorded  mortgage— A  creditor  of  G. 
sued  to  nubjeot  land  conveyed  by  its  owner  to  V..  on  the  ground  that  G.  bad 
paid  tbA  purobase  money ,  and  tbe  court  crranted  tbe  relief  sought  and  ordered 
a  sale  of  tbe  land  to  satisfy  tbe  debt.  Tbe  sale  was  made,  and  before  its 
oonflrmatlon  a  brother  of  V.  sued  to  foreclose  a  mortgage  held  by  blm  on  tbe 
land  sold,  and  also  filed  exceptions  to  tbe  report  of  sale  on  tbe  frroubd  that 
bis  mortgage  ]ien«wi|B  superior  to  that  of  tbe  creditor.  Tbe  brother  knew  of 
the  pendency  of  the  suit  to  subject  tbe  land  to  tbe  debt  of  G.'s  creditor,  re- 
tained bis  moitfcage  two  years  and  a  half  after  its  execution,  and  a  year  after- 
the  filing  of  the  creditor's  suit,  before  recording  it.  There  Is  much  evidence 
to  show  collusion  between  the  brother  and  Y.  Held— Tbe  sale  should  be  set 
aside;  tbe  creditor  should  be  given  tbe  superior  Hen;  another  sale  should  be 
made  to  satisfy,  first,  tbe  creditor's  debt,  and  then  to  satisfy  the  brotber'a 
debt. 

Wright  &  McElroy  and  Wm.  U.  Holt  for  appellant. 

E.  W.  Hines,  W.  E.  Settle  and  James  S.  Lay  for  appellees. 

Appeal  from  Edmonson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

In  August,  1890,  R.  S.  Ward,  as  administrator  of  C.  J.  Ward^ 
brought  his  action  to  set  aside  a  conveyance  of  certain  lands  in 
Edmonson  county,  made  from  one  Montadler  to  Thomas  O.  Van- 
meter,  for  the  reason  that  while  the  conveyance  was  made  to- 
Vanmeter,  the  purchase  price  was  in  fact  paid  with  the  money 
of  one  Carroll,  who  was  the  father-in-law  of  Vanmeter  and  th& 
Judgment  debtor  of  Ward. 

The  success  of  the  plaintiff  in  that  suit  meant  not  only  finan- 
cial loss  to  Vanmeter,  if  he  had  in  fact  paid  for  the  property  witter 
means  of  his  own,  but  fastened  on  the  parties  concerned  the  per- 
petration of  a  grave  fraud,  if  not  in  fact  a  crime. 

The  effort  of  the  plaintiflf  was  to  show  that  Carroll,  having 
bought  the  saw  logs  of  his  neighbors  upon  a  promise  to  pay  for 
them  when  ho  returned  from  the  market,  had  carried  them  ta 
Evansville,  sold  them  for  cash,  and,  pretending  to  have  been 
robbed,  had,  on  his  return,  refused  to  pay  his  creditors;  and  had 
fraudulently  placed  his  money  at  the  disposal  of  his  son-in-law, 
who  had  bought  the  land  in  question  with  knowledge  of  tha 
fraud. 

J.  C.  Vanmeter,  the  present  appellant,  was  not  a  party  to  that 
suit,  but  he  is  the  brother  of  Thomas  G. ;  lived  in  the  same  vicin- 
ity; was  on  intimate  terms  with  him  and  with  Carroll,  and  saw 
them  both  frequently.  His  contention,  therefore,  that  he  was 
Ignorant  of  the  purpose  of  that  suit,  involving,  as  it  did,  his. 
brother^s  and  his  friend^s  integrity,  to  say  nothing  of  their  finan- 
cial interests,  is  entirely  improbable. 

After  a  protracted  litigation  of  evident  bitterness,  the  chan- 
cellor, in  September,  1891.  adjudged  that  the  land  was  purchased 
with  the  money  and    property  of  Carroll,  and  was   conveyed  ta 
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Vanmeter  for  the  purpose  of  defraudinfi:  the  creditors  of  Carroll. 
A  sale  was  accordingly  ordered  to  satisfy  the  plaintiff's  debt. 

From  that  judgment  Carroll  and  Vanmeter  appealed,  and  this 
•court  affirmed  the  judgment  below,  saying  that  "though  the  deed 
was  iuade  to  Vanmeter,  it  is  evident  that  the  consideration 
money  was  paid  by  his  father-in-law,  Carroll,  who  is  the  judg- 
ment debtor.  The  former  is  shown  to  have  been  a  day  laborer, 
and  while  he   may  have   been  ordinarily  industrious,  was  intern* 

perate  and  wasteful,  and  we  are  satisfied  did  not  at  the   date  of 
the  purchase,  have   money  with  which    to  pay  the  large  sum   be 

Eretends  to  have  paid.  On  the  other  hand,  Carroll  is  shown  to 
ave  sold  at  Kvansville  a  large  lot  of  saw  logs,  from  which  he 
realized  a  coniderable  sum  of  money;  yet  immediately  there- 
after became  insolvent,  refusing  to  pay  any  of  his  debts,  giving 
the  flimsy  excuse  that  he  had  been  robhed  of  thatjnoney."'  (Car- 
roll,  Ac.  V.  Ward's  Adm'r,  15  Ky.  Law  Rep.,  fiW.) 

At  the  sale  of  the  land  in  November,  1891,  Ward,  as  adminis- 
trator, became  the  purchaser.  On  January  6,  1892,  J.  C.  Vanme- 
ter brought  this  action  to  foreclose  a  mortgage,  alleged  to  have 
been  executed  to  him  by  his  brother,  Thomas  G.  Vanmeter,  on 
February  12,  1889,  on  the  land  which,  as  we  have  seen,  had 
been  sold  under  a  former  judgment,  l)ut  whicii'sale,  as  it  appears, 
had  not  then  been  confirmed.  To  this  suit  he  made  his  brother 
and  Ward  defendants.  At  the  succeeding  term  of  the  court  J.  C. 
Vanmeter,  for  the  first  time,  appeared  in  the  Ward-CarroH  action. 
and  objected  to  a  confirmation  of  the  sale,  alleging  that  he  was 
an  interested  party,  and  referring  to  his  action  then  pending  to 
foreclose  his  mortgage.  The  two  actions  were  then  consolidated, 
and  to  the  petition  of  J.  C.  Vanmeter,  Ward  answered  that  when 
the  alleged  mortgage  was  executed  J.  C.  Vanmeter  had  notice  of 
the  fraud  by  which  his  brother  had  obtained  the  title,  and  was  in 
fact  a  party  to  it;  that  the  plaintiff  did  not  have  his  mortgage 
recorded  until  on  August  2o,  1891,  more  than  two  and  oive-faalf 
years  after  its  execution,  and  a  year  after  his  (Ward^s)  suit  to 
subject  the  land  to  his  debt,  and  was,  therefore,  a  lis  pendens 
purchaser;  and  further,  that  plaintiff,  having  notice  of  the 
action  and  failing  to  assort  his  lien  therein,  he  was  estopped  to 
do  so. 

Upon  final  hearing  the  court  set  aside  the  sale  theretofore 
made  of  the  land,  but  adjudged  another  to  satisfy,  first,  Ward^s 
<iebt,  and  then  J.  C.  Vanmeter's  mortgage  lien.  P'rom  thai  judg- 
ment J.  C.  Vanmeter  prosecutes  this  appeal.  Ward  prosecuting  a 
cross  appeal. 

As  intimated  theretofore,  we  are  convinced  that  the  old  suit  of 
Ward  against  Carroll  and  Thomas  G.  Vanmeter,  affecting  the 
very  land  on  which  J.  C.  Vanmeter  had  taicen  his  mortgage,  did 
notprogress  without  the  latter  having  knowledge  of  Its  object. 
Yet  he  carried  his  contract  of  security  in  his  pocket  for  two  and 
one-half  years  before  he  pi^t  it  to  record,  and  nearly  three  years 
elapsed  before  he  brought  suit  on  it. 

Moreover,  while  a  most  important  circumstance,  indeed  a  con- 
trolling one,  in  the  old  suit  operating  to  the  disadvantage  of  bis 
brother,  was  that  he  was  **only  a  day  laborer,''  and  unable  to 
buy  the  land,  the  appellant  did  not  bring  forward  his  alleged 
mortgage  and  show  at  least  where  $700  of  the  |1,400  needed  to  buy 
the  property  came  from.  We  may  suppose  he  was  not  compelled 
to  do  this,  but  it  is  so  altogether  natural  and  ju^t  for  him  to  have 
done  so,  on  the  hypothesis  that  his  debt  was  a  real  one,  and  one, 
therefore,  which  he  would  not  he  disposed  to  jeopardise  by  mere 
indifference  in  presenting  it,  that  i3y  his  not  doing  so  the  cb^n- 
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oellor  was  doubtlesB  led  at  the  outset  to  regard  his  claim  with 
fluspioioD  and  distrust.  When  v?e  add  to  this  that  the  testi- 
mony conduces  strongly  to  show  want  of  flnanciai  ability  on  his 
part  to  make  this  loan,  we  are  prepared  to  appreciate  the  reasona 
which  controlled  the  chancellor  in  reaching  a  conclusion  adverse, 
to  his  claim. 
This  unreasonable  delay  and  failure  to  assert  his  demand,  if  an 

honest  one,  when  to  do  so  was  of  the  utmost  importance  to  his 
brother,  as  well  as  to  himself,  conduced  largely,  no  doubt,  to  dis- 
credit his  personal  statements  when  coming  in  conflict  with 
Oubers.  Thus  when  the  deputy  county  court  clerk  testified  that 
bis  judgment  was  that,  when  the  appellant  handed  him  the  mort- 
gage in  1891  to  have  it  recorded  he  said  there  was  a  small  balance 
on  it  yet  unpaid,  the  denial  of  the  appellant  of  having  made  the 
statement  to  the  deputy,  is  necessarily  to  be  regarded  with  less  . 
favor  than  if  the  conduct  of  the  appellant  had  been  free  from 
suspicion.  So  with  his  contradictory  statements  as  to  where  he 
got  the  money  to  loan  his  brother.  He  is  also  shown  to  have 
said  that  he  had  no  money,  and  was  only  making  enough  out  of 
bis  business  to  live  on.  He  denies  this,  but  the  chancellor  evi- 
dently weighed  the  conflicting  statements  to  his  disadvantage. 

The  legal  propositions  of  learned  counsel  for  the  appellant  ap- 
pear to  be  sound  enough. 

Upon  a  different  state  of  fact  the  unrecorded  mortgage  liens 
prior  in  point  of  time  of  execution  would  be  prior  in  point  of  lien 
to  the  creditor  of  Carroll.  Ward's  intestate  did  not  credit  Carroll 
or  Thomas  O.  V^anmeter  on  the  strength  of  the  latter  holding  the 
lands  in  dispute  as  unencumbered;  but  upon  the  facts  presented 
we  think  there  is  sufficient  proof  to  sustain  the  finding  of  the 
obanoellor. 

If  the  appellant  be  held  to  have  had  notice  of  the  fraudulent 
purpose  of  the  mortgagor,  yet  it  would  seem  to  follow  that  his 
lien  should  go  unrecognized,  but  we  are  not  disposed  to  disturb 
the  finding  below  in  any  particular. 

Judgment  on  the  original  and  cross  appeal  affirmed. 


McCHORD  V.  CALDWELL'S  EX'OR. 

(Filed  February  IB,  1895.) 

1.  CoDstmctioo  of  will— Apparently  oonfllotiDg  clauses  to  be  reoonoiled  if 
possible— Where  a  testator  by  the  flrRt  clause  of  bis  will  devises  all  hl^  prop- 
«rty,  real  and  persoDal,  to  his  wife  for  life,  and  then,  Id  the  second  clause, 
devises  all  his  land  to  another,  without  making  any  reference  to  the  first 
clause,  the  two  clauses  should  be  so  construed  as  to  give  effect  to  both, 
which  will  be  done  by  holding  that  the  wife  takes  a  Ine  estate  in  all  th& 
lands,  with  rem&rinder  to  the  devisee  named  in  the  second  clause. 

8.  Same— Where  the  first  clause  of  the  will  devises  all  testator's  property, 
real,  personal  and  mixed,  to  his  wife  for  life,  with  "full  and  ample  power" 
to  dispose  of  the  personal  estat-e  by  deed,  will  or  otherwise,  and  the  third 
clause  makes  a  specific  bequesc  of  11.000  to  each  of  two  nephews,  it  is  held 
that  the  wife  took  a  life  estate  in  the  personalty,  with  a  right  to  the  spedfia 
bequest  aocrulnff  to  the  legatees  at  her  death. 

8.  Same— Intervention  by  chancellor  to  preserve  decedent's  estate  for  one 
bavlDff  a  remote  interest— One  who  claims  a  remote  interest  in  an  estate, 
which  interest  is  to  vest  in  him  in  the  event  a  certain  devisee  dies  without 
descendants  and  intestate,  is  not  entitled  to  an  interposition  by  the  chan- 
oellor  to  preserve  the  estate,  which  is  in  the  hands  of  the  immediate  devisees,. 
la  the  absence  of  allegation  showing  any  probability  of  the  remote  oontin- 
genoies  occurring  that  will  vest  an  Inlerest  in  the  estate  in  him. 
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4.  Same— Reoeipts— The  person  olalmlDf;  eaob  remote  intereflt  la  do!  en- 
titled to  any  relief  od  the  allef^ed  ground  that  the  executors,  when  tbey  paid 
bhn  a  speclflo  legacy  of  $1,000  bequeathed  to  bim  bjthe  testator,  fraudulently 
obtained  from  bim  a  receipt  not  only  for  said  $1,000,  but  for  all  interest  m 
may  have  in  said  testator's  estate,  when  the  executors  do  not  claim  that  the 
receipt  is  an  acquittance  of. the  estate  of  any  claim  plaintiff  bad  against  it, 
except  the  $1,000  specific  bequest.  Should  the  contingencies  ever  occur  by 
which  plaintiff's  remote  interest  in  the  estate  becomss  an  immediate  one, 
said  receipt  would  not  be  a  bar  to  the  recovery  of  bis  interest. 

6.  Same—Limitation— The  lapse  of  more  than  ten  years  since  a  devisee 

f;ave  the  executors  of  an  estate  a  receipt  in  full  for  bis  interest  therein,  dnr- 
ng  which  time  the  devisee  was  under  no  disability,  is  a  bar  to  the  main- 
tenance of  an  action  to  cancel  the  receipt  on  the  ground  that  it  was  obtained 
by  fraud.  The  executors,  at  the  time  the  receipt  was  executed,  which  was 
when  the  devisee  became  twenty-one  years  of  age,  having  waived  their  right 
to  hold  thH  fund  for  which  the  receipt  was  given  as  trustees  until  the  devisee 
became  thirty  years  of  age,  no  continuing  express  trust  existed  to  prevent 
the  running  of  the  statute  of  limitation. 

Edward  W.  Hines,  John  W.  Lewis,  C.  R.  McDowell  and  C.  C. 
McCliord  for  appellant. 

R.  P.  Jacobs  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Grace. 

This  cause  arises  on  an  appeal  from  the  Boyle  Circuit  Court  by 
Charles  C.  McChord  from  a  judgment  sustaining  a  demurrer  to 
his  petition,  McChord  claiming  that  interest  should  have  been 
allowed  him  for  a  greater  length  of  time  than  was  calculated  on 
the  settlement  by  the  executor  of  the  estate  of  Charles  Caldwell, 
deceased,  on  payment  of  a  legacy  of  $1,000  given  him  by  said 
testator. 

The  material  provisions  of  the  will  of  Charles  Caldwell,  in  ref- 
erence to  this  legacy,  are  as  follows: 

*'lst.  I  will  and  devise   the  whole  of  my  estate,  real,  personal 

and  mixed,  to  my  beloved  wife,  Klizabeth  Caldwell,  to  have  and 
to  hold  during  her  natural  life,  subject,  however,  to  the  annual 
support  and  education  of  my  grandchild,  Jeremiah  Clemmens 
Caldwell,  and  my  two  grand  nephews,  William  Caldwell  McChord 
and  Charles  Caldwell  McChord.  •  •  »  j  invest  my  wife  with 
full  and  ample  power  to  dispose  of  the  personal  estate,  including 
slaves  and  debts  due  me,  by  deed,  will  or  otherwise,  as  she  may 
deem  best. 

"2d.  I  devise  to  my  grandchild,  Jeremiah  Clemmens  Caldwell, 
all  of  my  lands  in  this  and  other  States.  I  request  him  that  in 
any  disposition  he  make  of  said  property  herein  devised  to  him, 
in  case  he  has  no  descendant,  by  will,  he  will  devise  to  Charles 
Caldwell  McChord  the  lands,  including  my  resid.enoe  in  Boyle 
count3',  lying  west  of  the  present  site  of  the  railroad,  and  includ- 
ing the  Cowan  and  Brassfield  places,  but  this  is  to  be  entirely 
discretionary  with  him. 

**3d.  I  bequeath  to  my  two  nephews,  Charles  Caldwell  McChord 
and  Wm.  Caldwell  McChord,  each  one  the  sum  of  $1,000."     ♦  ♦  • 

Passing  the  fourth,  fifth,  sixth  seventh  and  eighth  clauses  of 
said  will  as  not  important  in  this  connection,  the  ninth  item 
reads  as  follows: 

**If  any  of  my  property  be  undisposed  of  by  this  my  will,  I  be- 
queath  the  same  to  my  said  grandchild,  Jeremiah  Clemmens 
Caldwell,  and  make  him  my  residuary  devisee  and  legatee,  sub- 
ject to  the  restriction  above  named." 
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This  will  was  made  and  probated  in  1864.  Mrs.  Caldwell,  the 
widow  01  the  testator,  died  in  the  spring  of  1878.  and  in  Decem- 
ber, 1879,  the   day  after  appellant,  Charles  C.  McChord,  became 

of  age,  the  executor,  W.  L.  Caldwell,  paid  to  him  this  legacy  of 
^1,000,  and  interest  on  same  from  the  death  of  Mrs.  Caldwell  to 
that  date,  being  $90.86,  and  took  his  receipt  for  same  in  full  satis- 
faction and  discharge  of  said  estate  and  of  said  legacy. 

By  this  suit,  filed  in  18  93,  appellant  questions  the  correctness 
of  said  interest,  and  says  that  under  the  will  of  his  uncle  this 
legacy  of  $1,000  should  have  borne  interest,  compounded  every 
ten  years  from  the  death  of  said  testator;  that  this  receipt  was 
procured  by  fraud,  the  executor  taking  advantage  of  his  youth 
and  inexperience,  and  telling  him  that  the  sum  so  paid  him  was 
all  to  which  he  was  entitled  under  said  will. 

It  may  be  observed  that  the  several  provisions  of  this  will 
leave  much  to  construction  in  determining  what  was  the  real  in- 
tent and  meaning  of  said  testator,  as  that  by  the  first  clause  he 
gave  the  whole  of  his  personal  estate  to  his  wife  for  and  during 
her  natural  life,  and  authorizes  her  to  dispose  of  same  as  she 
may  see  proper;  and  then,  by  the  third  clause,  and  without  any 
reference  to  the  fact  that  he  had  so  disposed  of  the  whole  of  his 
personal  estate  for  the  life  of  his  wife,  he  gives  to  appellant  the 
«um  of  $1,000,  making  no  provision  for  its  payment,  nor  naming 
any  time  when  it  should  be  payable. 

The  same  necessity  for  construction  occurs  in  reference  to  his 
realty.  By  the  first  clause,  giving  the  whole  of  same  to  his  wife 
for  life,  and  by  the  second  clause,  and  without  any  reference  to 
the  first  clause,  he  gave  all  of  his  lands  in  this  and  in  other 
States  to  his  grandson,  Jeremiali  Clemmens  Caldwell. 

The  courts  hold  it  to  be  a  governing  rule  of  construction  to  give 
effect,  if  possible,  to  every  clause  in  testamentary  papers  by  rec- 
onciling, if  possible,  the  one  each  with  the  others,  and  finally 
ascertaining  the  true  meaning  of  the  testator. 

In  this  case  we  think  It  manifest,  in  reference  to  the  real 
estate,  that  Ihe  wife  took  a  life  estate  in  same  under  the  first 
clause  and  this  being  carved  nut  of  the  estate  in  fee,  there  was 
nothing  left  for  the  grandchild  to  take  in  these  lands  except  a 
remainder  interest,  thus  harmonizing  the  two  apparently  contra- 
dictory clauses. 

The  same  may  be  said  of  her  personal  estate.  Testator  could 
not  give  the  whole  of  it  to  his  wife  and  at  the  same  time  give  to 
appellant  this  legacy  of  $1,000,  and  both  to  take  effect  imme- 
diately on  his  death,  but  he  could  give  the  whole  of  his  personal 
estate  to  his  wife  for  life,  and  then  givtj  to  appellant  $1,000,  with- 
out fixing  any  time  for  its  payment.  That  event,  like  the  inter- 
est of  his  grandson  in  his  lands,  might  be  postponed  until  the 
termination  of  the  life  estate  and  then  become  payable,  and  thus 
give  the  same  effect  to  both  those  interests  in  the  land  and  per- 
sonalty, giving  effect  to  each  clause  of  the  testator's  will,  and 
doing  violence  to  neither.  This  was  the  construction  given  to 
said  clause  in  reference  to  the  legacy  by  the  executor,  and  in 
which  appellant  acquiesced  for  some  thirteen  years  after  receiv- 
ing the  legacy  and  interest  on  that  basis. 

This  view  is  also  strengthened  by  the  fact  that  testator  had  in 
this  same  first  clause  of  his  will  made  provision  for  the  support 
and  education  of  his  nephew,  the  appellant,  and  had  said  in  and 
by  this  first  clause,  wherein  he  gave  the  whole  of  his  personal 
estate  to  his  wife  for  life,  subject,  however,  to  the  annual 
charges  for  support  and  maintenance  and  education  of  appellant, 
but  not  making  the  life  estate  chargeable  with  the  payment  of 
these  two  legacies  of  $1,000  each  to  his  two  nephews.     So  that  we 
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conclude  that  the  payment  of  this  $1,000  legacy  was  lawfully 
postponed  until  the  termination  of  the  life  estate  of  Mrs.  Cald- 
well; and  that  when  it  became  due  and  payable,  and  taking  pre- 
cedence over  the  residuary  legatee  of  all  the  estate  of  testator,, 
viz.,  bis  grandson,  as  fixed  in  the  ninth  clause  of  his  will. 

Appellant  claims  yet  further  interest  in  said  estate  under  the 
eleventh  clause  of  said  will,  which  reads  as  follows: 

*'llth.  In  the  event  of  the  death  of  my  grandchild.  Jeremiab 
ClemmensCaldwoU,  without  descendant  and  intestate,  the  estate 
herein  devised  to  him  will  pass  in  accordance  with  the  directions 
of  a  paper  which  I  have  signed  at  the  same  time  with  the  execu- 
tion of  this  will  and  sealed  and  left   in  the  hands  of  my  trustees. 

This  paper  is  to  be  kept  by  said  trustees  or  their  successors,  and 
if  the  event  above  named  should  happen,  then  to  bv  opened  by 
them.  This  paper  is  a  part  of  my  will,  to  be  opened  and  to  take 
effect  if  the  said  event  should  occur. ^^ 

Appellant  says  "that  he  is  informed,  believes  and  alleges  that 
the  paper  referred  to  in  said  clause,  which  he  avers  is  a  part  of 
said  testator's  will,  bequeaths  to  this  plaintiff  the  whole  of  said 
estate  devised  to  Jeremiah  Clemmens  Caldwell  upon  the  occur- 
rence of  the  event  set  out  in  said  eleventh  clause. ''  Ami  there- 
upon appellant  makes  complaint  of  the  management  of  the  ('aid- 
well  estate;  charges  that  same  was  a  large  and  valuable  estate; 
says  the  settlements  made  by  the  executor  of  the  personalty 
were  but  partial  and  imperfect  settlements,  surcharges  same* 
prays  for  a  full  disclosure  of  said  estate,  for  reference  to  a  master 
commissioner  to  settle  same;  and  that  his  right  tiierein  be  pro- 
tected; and  all  this  appellant  alleges  and  claims  without  in  any 
way  alleging  the  death  of  the  grandchild,  Jeremiah  Clemmens 
Caldwell,  or  that  ho  is  without  descendants,  or  that  he  is  in- 
testate. 

We  think  on  this  branch  of  the  case  that  plaintiff*  interest  is  too 
remote  and  uncertain;  that  it  is  subject  to  too  many  contingencies 
to  demand  presently  the  immediate  interposition  of  the  chancel- 
lor. Certainly  on  no  greater  possibility  of  appellant^s  ever  be- 
coming interested  in  said  estate  than  his  petition  and  the  will  of 
the  testator  now  shows. 

We  would  be  disinclined  to  invade  the  privacy,  the  sacred  trust 
(whatever  it  may  be)  confided  by  testator  to  his  trustees,  and 
embraced  in  that  sealed  paper.  It  will  be  quite  sufficient  should 
these  several  contingencies  ever  arise  then  to  look  into  this  matter. 

On  this  line  of  appellants'  claim  he  also  charges  that  the  re- 
ceipt he  gave  W.  L.  Caldwell,  the  executor  of  Charles  Caldwell, 
intending  only  to  be  for  the  $1,091.85  paid  him  on  said  legaoy, 
yet  that  said  executor  fraudulently,  and  for  the  purpose  of  ex- 
cluding him  from  any  possibility  of  any  benefit  in  said  estate  by 
reason  of  the  eleventh  clause  of  the  testator's  will,  inserted  in 
said  receipt  this  clause:  "And  the  payment  of  this  sum  ($1,- 
091.85),  together  with  the  support  and  education  which  has  been 
supplied  and  given  to  me  in  accordance  with  the  provisions  of 
said  will,  fully  satisfied  all  claims  I  have  under  said  will,  and  I 
hereby  acquit  the  estate  of  said  Caldwell  and  the  executor  of  bis 
will  of  any  and  all  further  claim  or  demand." 

This  receipt   taken   altogether,  we   think,  refers  solely   to  the 

Eayment  of  the  legacy  before  mentioned,  and  not  to  the  possi- 
il'ity  of  any  interest  that  might  accrue  to  appellant  under  the 
eleventh  clause  of  the  will  before  quoted.  At  any  rate  appellees 
so  insist  in  their  brief,  and  protest  that  it  has  no  other  meaning, 
and  that  it  was  not  intendea,  nor  is  it  claimed,'  that  same  is  any 
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bar  to  any  other  demand  or  interest  in  favor  of  appellant  tban  to 
the  $1,000  legacy.  By  these  concessions  they  will  be  bound  in 
any  future  possible  litigation  that  may  arise,  should  the  event 
ever  happen,  that  confers  any  possible  interest  on  appellant  in 
and  to  any  part  of  said  estate;  and  the  ludgment  of  this  court  in 
sustaining  the  jndgthent  of  the  court  below,  whereby  a  demurrer 
was  sustained  to  appellant's  petition,  is  now  based  upon  this 
concession  and  distinct  understanding. 

Had  there  been  no  other  valid  reason  against  appellant's  claim 
on  or  by  reason  of  the  |t,000  legacy,  yet  the  statute  of  limitation 
would  have  barred  his  recovery,  more  than  ten  years  having 
elapsed  after  giving  said  receipt  before  the  filing  of  his  suit* 
during  which  time  appellant  was  under  no  disability. 

The  trustee  never  having  insisted  on  or  sought  to  shield  him- 
self behind  the  power  given  him  by  the  executor  to  look  after 
and  prevent  the  disposition  of  this  fund  by  appellant  until  he 
was  thirty  years  of  age,  as  he  had  authority  and  power  to  do 
under  another  clause  in  said  will,  so  that  as  to  this  item  there 
was  no  continuing  express  trust  to  take  it  out  of  the  statute  of 
limitation. 

Judgment  affirmed. 


McILVOY,  Ac.  V.  RUSSELL  &  AVRITT. 
(Filed  February  17,  1895— Not  to  be  reported.) 

1.  Although  the  time  for  filing  a  petition  for  a  rehearing  has  expired,  tb» 
Court  of  Appeals  will  hear  and  deternalne  a  motion  to  set  aside  a  judgment 
entered  by  It  when  the  motion  is  based  on  the  ground  that  the  brief  of  the 
unsuocessfnl  party,  or  record  attached  to  it,  had,  before  the  hearing  of  the 
cause,  been  in  some  way  tampered  with  or  mutilated  or  fraudulently  ab- 
stracted. 

The  part  of  the  record  detached  from  appellees'  brief  on  the  hearing  of  the 
appeal,  if  any  was  detached,  was  immaterial,  and  would  not  have  changed 
the  Judgment  on  the  appeal. 

2.  The  Court  of  Appeals  has  jurisdiction  of  an  appeal  from  an  order  of  a 
lower  court  refusing  to  obey  a  rule  issued  by.  the  appellate  court,  directing 
the  lower  court  to  enforce  a  mandate  of  this  court  In  a  case  appealed  from 
the  lower  court,  although  the  amount  in  controversy  on  the  appeal  was  lefts 
than  that  of  which  the  Court  of  Appeals  has  original  jurisdiction,  the  origi- 
nal appeal  having  been  prosecuted  to  the  Superior  Court,  and  coming  to  the 
Court  of  Appeals  by  appeal  from  that  court. 

W.  C.  McOhord  for  appellants. 

Wm.  H.  Uolt  for  appellees. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  is  a  motion  by  the  appellees,  Russell  AAvrltt,  to  set  aside 
a  judgment,  based  principally  on  the  ground  that  their  brief,  or 
a  record  attached  to  it,  had  been  in  some  manner  tampered  with, 
and  an  intimation,  if  not  a  direct  charge,  that  counsel  for  the 
appellant  is  in  some  manner  responsible  for  the  failure  of  the 
court  to  have  before  it  the  question,  raised  by  the  appellees  that, 
if  considered,  would  have  necessitated  an  affirmance  of  the  judg- 
ment in  their  favor. 

It  is  conceded  the  time  for  filing  a  petition  for  rehearing  has 
passed,  and  that  several  terms  of  the  court  have  been  held  since 
the  original  judgment  was  reversed,  and  while  these  objections 
could  ordinarily  be   interposed   as   a  defense   to  the   motion,  the 

vol.  16—47 
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<?liaroe.is  so  jjravt*  in  its  chnraotrr  and  cominj?  as  it  does  from 
(listingfuished  counsel,  who  are  lit.ifrants  in  this  case,  this  court 
can  not  summarily  dispose  of  the  motitm  made  for  such  reasons 
or  rejjjard  the  relief  as  heyond  the  juiisdiction  of  tliis  court,  if  hy 
fraud  or  concealment  the  record  or  tlie  hrief  have  either  bien 
ahstracted  or  intentionally  mutilated  for  the  ])urpose  of  prevent- 
inp;  a  proper  Investij^ation  of  the  points  made  hy  counsel  on 
<»ither  side;  and  in  fact  this  court  would  iro  further'and  set  aside 
H  judjijment,  for  the  time  helnj;  at  least,  if  that  part  of  the  record 
fraudulently  abstracted  had  any  material  bearing  on  the  issue  in- 
volved. It  has  the  inherent  power  to  protect  itself  from  imposi- 
tion and  fraud,  and  to  relievo  those  w  o  are  affected  by  the 
fraudulent  conduct  of  litigants  or  their  counsel  in  mat- 
ters pertaininti:  to  tlie  records  of  the  court,  over  which  it  has?  the 
supreme  control. 

Jt  is  therefore,  necessary  to  review  this  original  case  from  it?; 
inception  on  the  ai)peal  to  the  Superior  (^ourt  by  the  appellants. 
Kobert  Mcllvoy,  &c.  v.  Russell  &  Avritt,  appellees. 

An  appeal  was  taken  from  the  Marion  Circuit  Court  to  the 
^^uperior  Court  by  Robert  Mcllvoy  and  others,  from  an  allowani**' 
made  by  that  court  for  lesral  services  rendered  hy  Russell  i^ 
Avritt  to  the  distribtitees  of  Daniel  Mcllvov.  deceased,  under  and 
by  virtue  of  the  followinj?  contract:  "We  employed  Russell 
<fc  Avritt  at  $5  per  day,  and  an  amount  equal  to  5  per  cent,  of  :ili 
they  might  save  or  make  the  estate  of  Daniel  Mcllvoy  by  ex- 
<*eptinj<  to  the  settlement  of  the  estate  as  made  by  the  master, 
svid  sum  to  be  paid  out  of  the  estate  or  to  be  a  lien  on  the  estat*'. 
This  contract  was  made  by  un  on  their  entry  into  service  in 
the  case,  and  now  reduced  to  writing.  This  was  made  with  us, 
nnd  James  Mcllvoy  and  said  firm,  this  September  15,  18S()." 

When  the  estate  was  settled  the  attorneys,  Russell  &  Avritt, 
»sked  for  an  allowance  to  be  paid  out  of  the  assets,  based  upon 
the  contract  referred  to,  and  the  court  made  an  allowance  to  the 
attorneys  of  $1,464.92,  crediting  tlie  amount  by  $750 paid  under  an 
order  of  court  by  the  commissioner.  The  claim  for  services  was 
made  up  of  the  $5  per  day  when  attending  to  the  settlement. 
This  was  forty  days,  making  $2()0;  and  5  per  cent,  on  $25,498.48, 
making  $1,264.92.  Of  the  items  upon  which  commission  of  5  per 
cent,  was  allowed  was  an  item  of  $23,173.79. 

The  appellants  contended  that  under  the  contract  no  commip- 
sion  should  be  allowed  on  this  sum;  and,  on  the  other  hand,  the 
appellees  maintained  they  were  entitled  to  it,  and  this  was  the 
Issue  raised  on  the  appeal. 

Mcllvoy,  whose  distributees  had  employed  the  appellees,  had 
ndministered  on  the  estate  of  his  son-in-law,  Miller,  and  when 
he  (Mcllvoy)  died  he  had  not  8ettl<»d  his  accounts  as  administra- 
tor. Bosley  administered  upon  McIJvoy's  estate,  and  then  insti- 
tuted a  suit  for  the  settlement  of  the  accounts  of  his  intestate  as 
the  administrator  of  Miller,  and  also  a  settlement  of  his  intes- 
tate's estate,  all  of  which  was  embraced  in  the  same  action. 

Mrs.  Miller,  the  widow  of  Miller,  deceased,  was  a  daughter  of 
Mcllvoy,  deceased,  and  had,  after  the  death  of  Miller,  married 
Thos.  Reid.  Reid  and  wife  and  her  children  were  parties  to  the 
action. 

Rosley,  administrator  of  Mcllvoy,  claimed  that  Mcllvoy  had 
paid  over  large  portions  of  the  Miller  estate  to  Reid,  the  second 
husband  of  Mrs.  Miller;  that  Reid,  in  right  of  his  wife,  wai?  en- 
titled to  a  part  of  the  money  paid  over  to  him,  and  had  qualified 
as  guardian  for  her  children  by  Miller,  and  as  such  was  entitled 
to  what  was  coming  to  then).  Reid  answered,  as  also  his  wife 
not  denying  he  hjul  received  the  money  he  was  charged  to  have 
received,  and  alleged  in  subtance  "that  his  wife  was  entitled,  as 
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^idow,  to  one-third  of  Millers'  estate,  and  if  the  snm  paid  him 
exceeded  what  she  was  entitled  to,  he  was  willing  to  account  for 
the  balance.  His  wife  was  entitled  to  $9.0H8,  and  the  balance 
Reid  was  charj^ed  with  as  guardian  of  Miller's  children,  making 
the  $23,178. 

The  master  reported  whai  Reid  had  received,  and  the  Supe- 
rior Court  held,  in  an  opinion  delivered  by  Judge  Ward,  tl)at  there 
was  no  saving    to  the    estate   of   what    was   admitted    to  be  due. 

There  was  no  contest  as  to  what  Keid  received,  although  ex- 
ceptions were  filed  by  the  attorneys.  There  was  nothing  saved 
to  the  estate,  the  contract  between  the  client  and  his  attorneys 
being  "to  pay  n  per  cent,  of  all  they  might  save  or  naake  tie 
estate  of  Daniel  Mcllvoy  by  excepting  to  the  settlement  of  the 
estate  as  made  by  the  master,"  etc. 

The  riglit  to  the  allowance  depended  on  tlie  construction  given 
the  agreement  by  the  court.  The  Superior  Court,  on  the  2Hth  of 
September,  ]HH7,*in  an  opinion  held  that  this  $28,000  was  not  made 
or  saved  to  the  estate  within  the  meaning  of  the  contract,  and 
on  an  appeal  from  the  Superior  Court  to  this  court  a  similnr 
opinion  was  delivered  on  the  18th  of  February,  1890,  giving  a  like 
construction  to  the  agreement.  (9  Ky.  Law  Rep.,  859;  11  Kv. 
Law  Rep.,  88H.) 

The  appellees  filed  a  petition  for  a  rehearing  in  the  Superior 
Court  and  a  rehearing  was  granted,  the  case  reargued,  and  a  re- 
versal still  followed,  with  another  petition  for  rehearing  that 
was  overruled,  and  then,  on  motion  of  the  ai)pellees,  an  appeal 
was  granted  to  this  court  and  again  argued  and  reversed,  this 
oourt  following  the  Superior  Court.  Petition  for  rehearing  was 
filed  and  overruled  and  ttie  mandate  issued,  and  a  rule  awarded 
to  enforce  it;  and  the  court  below  declining  to  enforce  the  rule, 
^n  apeal  was  again  taken  to  this  court,  and  on  this  last  Appeal  a 
record,  or  a  part  of  a  record,  was  attached  to  the  brief  of  counsel 
that  is  claimed  was  abstracted  and  not  considered  by  the  court 
on  the  hearing.  On  this  last  appeal  the  court  held  the  mandate 
must  be  enforced,  and  again  reversed  the  case.  (16  Ky.  Law 
Rep.,  741.) 

It  is  now  maintained  the  appeal  should  have  gone  to  the  Su- 
perior Court  as  the  amount  in  controversy  was  less  than  that 
within  the  jurisdiction  of  this  court.  The  amount  in  controversy 
«nd  the  right  to  recover  had  been  fully  adjudicated,  this  court 
havinp;  complete  jurisdiction  by  reason  of  the  appeal  from  the 
Superior  Court,  and  retained  that  for  all  the  purposes  of  enforc- 
ing its  mandate. 

The  record  attached  to  the  brief  of  counsel  on  this  last  appeal, 
^  part  of  which  was  in  this  and  the  Superior  Court  upon  the 
hearing  of  the  case  on  its  merits,  was  made  part  of  the  brief  of 
<3ounsel  for  the  purpose,  as  is  argued,  of  showing  the  extent  of 
the  labor  and  kind  of  service  rendered  by  the  appellees,  and  to 
remove  from  the  minds  of  the  court  the  impression  that  Hays  & 
Thurman,  who  filed  the  original  petition  for  Mcllvoy's  adminis- 
trator, had  performed  the  principal  part  of  the  labor,  the  court 
having  in  its  opinion  alluded  to  the  fact  that  Hays  &  Thurman 
^ere  the  original  counsel  in  the  case. 

This  record,  filed  on  the  last  appeal,  shows  that  Russell  & 
Avritt  entered  into  the  case  in  the  yeai*  1878  and  ended  in  1884, 
4ind  that  the  case  progressed  several  years  after  the  death  ojf 
both  Hays  &  Thurman.  The  court,  in  the  opinion  rendered  on 
the  last  appeal,  said:  ''While  the  service  of  counsel  deserve  full 
compensation,  the  contract  in  this  case  made  with  their  clients 
speaks  for  itself.     The  mandate  must  be  enforced.' 

It  seems  to  the  court  it  must  occur  to  counsel  that  after  a  case 
has  passed   through  both  the   Superior  Court  and  this   court  to  a 
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final  judgment  and  returned  to  the  lower  court,  in  wbicb  the 
mandate  Ib  directed  to  be  complied  with,  that  an  additional  rec- 
ord, or  parts  of  the  same  record  appended  to  the  brief  of  counsel 
or  embraced  in  a  bill  of  exceptions,  can  aflord  no  excuse  or  rea- 
son for  setting  aside  the  judgment  or  for  refusing  to  execute  the 
mandate.  It  is  saying,  in  effect,  if  this  record  had  been  before 
you  the  judgment  would  have  been  different,  and  when,  too,  the 
only  question  either  court  had  to  determine  arose  on  the  cod- 
struction  to  be  given  the  written  contract. 

The  record  attached  to  the  brief  is  now  in  the  papers  of  this- 
case.  It  is  not  attached  to  the  brief.  It  is  much  larger  than  the 
brief  itself.  It  may  have  been  unintentionally  severed  by  the 
clerk  or  by  the  judge  having  the  record  or  by  counsel  examin- 
ing it. 

There  is  no  proof  of  intentional  wrong  pr  any  testimony  show- 
ing  that  counsel  for  the  appellants  ever  saw  the  brief  of  counFel* 
An  affidavit  appears  in  the  record  to  the  effect  that  counsel  for 
the  appellants  had  made  conflicting  statements  as  to  the  time- 
he  saw  the  brief  of  appellees,  and  this  court,  upon  an  entire 
absence  of  testimony  as  to  any  intentional  mutilation  or  abstrac- 
tion of  the  record  from  counsels*  brief,  Is  asked  to  question  the 
personal  and  professional  integrity  of  counsel  for  appellants,  and 
for  that  reason  to  set  aside  a  judgment  that  has  long  since  be- 
come final. 

Counsel  for  Mcllvoy's  administrator  may  not  have  been  paidT 
all  their  serivces  were  worth,  but  if  not,  it  has  resulted  iroia 
the  nature  of  the  contract  with  their  clients. 

Motion  to  set  aside  the  judgment  is  ovt^rruled. 
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(Filed  February  19,  1896— Not  to  be  reported.) 

Judicial  Bales— Liens^SubrogatloD— PleadlDgfl— A  purobaaer  of  property  afe 
judicial  sale  paid  the  purchase  money  to  the  roaster  oommlsslODer  of  the 
court,  and  the  latter  being  ordered  by  the  court  to  loau  said  mouey.  the  pur- 
chaser borrowed  it,  executing  hie  note,  with  personal  security  to  the  com- 
missioner therefor.  The  purchaser  became  insolvent  and  his  surety  paid 
said  note.  In  this  action,  wherein  holders  of  liens  created  upon  theproplprty 
purchased  by  mortgages  executed  by  the  purchaser  are  seeking  an  enforce- 
ment of  their  liens,  It  Is  held  that  the  surety  who  paid  said  note  for  the  pur- 
chaser has  no  Hen  upon  or  other  interest  In  the  said  property  entitllnic  him 
to  be  made  a  party  to  the  suit,  because  the  master  oomnilssloner  had  no  lien 
on  said  property  to  secure  payment  of  said  note,  and,  therefore,  the  surety 
by^aying  it  acquired  none. 

Grant  E.  Lilly,  H.  C.  Lilly  and  Wm.  H.  Holt  for  appellants. 

G.  C.  Lockhart  and  Riddell  &  Riddell  for  appellees. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Estill  Springs  property  was  sold  under  an  order  of  the  Estill 
Circuit  Court  in  an  action  brought  by  the  owners  for  that  pur- 
pose. At  the  sale  W.  H.  Lilly  became  the  purchaser,  at  a  sum 
exceeding  $9,000,  and  paid  the  purchase  money  to  the  master 
commissioner  of  the  court,  who  distributed  all  of  it,  except 
$1,245,  under  the  orders  of  the  court. 
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The  parties  to  whom  this  sum  was  coming  failed  to  appear  and 
deceive  it.  The  court  directed  it  to  be  loaned.  W.  H.  Lilly 
borrowed  it,  and  executed  a  note  therefor,  with  his  brother,  P. 
A.  Lilly,  as  security.  W.  H.  Lilly  borrowed  of  David  Pryse 
49,760,  and  to  secure  the  payment  of  which  executed  a  mortgage' 
to  Pryse  on  the  Estill  Springs  property. 

Under  some  kind  of  an  arrangement  (which  does  not  fully  ap- 
pear in  the  record)  between  W.  H.  Lilly  and  J.  M.  Thomas, 
Thumas  had  an  interest  in  the  property,  and  Lilly  recognized  it 
to  be  a  one-half  interest,  as  Thomas  conveyed  to  W.  H.  Lilly 
one-half  interest  in  the  property  in  consideration  of  $16,000 — 
-tS.oOO  of  It  was  cash  iii  hand  paid,  and  for  the  balance  he  exe- 
cuted two  promissory  notes  for  $6,260  each.  Thomas  assigned 
one  of  the  notes  to  the  Northern  Bank  of  Kentucky,  and  the 
•other  one  to  the  Citizens  Bank  of  Paris. 

At  about  the  time  W.  H.  Lilly  bought  Thomas^  interest  in  the 
property  he  borrowed  of  one  Jas.  F.  McEinney  $2,500,  for  which 
be  executed  his  note,  with  Grant  E.  and  P.  A.  Lilly  as  his  sure- 
ties. This  action  was  instituted  by  the  Northern  Bank  of  Ken- 
tucky to  enforce  its  lieu  on  the  half  interest  in  the  Estill  Springs 
prooerty.  The  Citizens  Bank  of  Paris  and  David  Pryse  were 
made  parties,  and  asserted  their  respective  liens  against  the 
•property. 

P.  A.  Lilly  died,  and  the  appellant,  H.  C.  Lilly,  qualified  as 
administrator  of  his  estate.  He  tendered  a  petition,  asked  that 
it  be  filed,  and  to  be  made  a  party  defendant  in  the  action.  He 
•alleges  that  W.  H.  Lilly  is  insolvent,  and  failed  to  pay  the  debt 
-due  the  master  commissioner  and  the  Jas.  F.  McKinney  debt; 
that  he  has  been  compelled  to  pay  part  of  the  $1,245  debt  due  the 
master  commissioner,  and  will  have  the  balance  of  it  to  pay; 
thut  he  has  a  prior  lien  on  the  Estill  Springs  property  for  this' 
money  which  he  has  thus  paid  and  that  for  which  he  is  liable; 
"that  McKinney  has  sued  the  payors  of  his  note  and  received  a 
Judgment  against  them,  including  himself,  as  administrator; 
that  he  has  paid  $1,800  of  the  judgment  and  took  an  assignment 
thereof;  that  execution  was  issued  on  it  and  levied  on  twenty- 
four  town  lots  in  Irvine,  which  are  included  in  the  Estill  Springs 
property;  that  Pryse  had  released  his  lien  upon  them  at  the  time 
the  $2,600  was  borrowed  of  McKinney. 

The  court  refused  to  allow  the  petition  of  H.  C.  Lilly  to  be 
filed,  and  rendered  Judgment  on  the  claims  enforcing  the  lien 
iip^n  the  property  as  asserted  by  the  second  lien  holders. 

The  appellant,  H.  C.  Lilly,  complains  because  the  court  re- 
fused to  allow  his  petition  to  he  filed.  We  are  of  opinion  that 
the  court  did  not  err  in  refusing  to  allow  it  to  be  filed.  He 
i^hows  no  such  interest  in  the  subject  of  the  litigation  as  entitled 
him  to  be  made  a  party.  The  levy  of  the  McKinney  execution 
on  the  lots  was  preceding  this  suit,  and  no  sale  had  been  made 
thereunder. 

He  contends  that  Pryse  released  his  mortgage  lien  upon  the 
twenty-four  town  lots.  We  do  not  agree  with  this  view.  The 
writing  which  Pryse  signed,  while  not  aptly  drawn,  has  the 
-effect  of  simply  allowing  W.  H.  Lilly  to  sell  certain  town  lots, 
not  exceeding  thirty-two  in  number.  It  does  not  have  the  effect 
-ot  releasing  his  lien  except  on  such  lots  as  W.  H.  Lilly  might 
«ell.  Lilly  having  failed  to  sell  the  lots,  Pryse's  lien  still  ex- 
isted thereon  under  his  mortgage.  On  such  of  the  lots  embraced 
in  the  release  as  were  sold  by  W.  H.  Lilly,  Pryse's  lien  no  longer 
exists.  , 

When  W.  H.  Lilly  paid  the  purchase  money  on  the  Estill 
{Springs  property  to  the  master  commissioner,  under  the  order 
of  the  court,  the   lien  for  purchase  money  on   the  property  was 
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niitisMcd.  Tl).;  i-.iurt  f.nk  clmrKC  of  it,  lUid  W.  H.  Lilly  had  t).) 
furtliT  cmitrol  (if  or  linblllly  for  it  i-suept  as  ft  borrowtr  fiMiii 
theotflderof  Hif  court.  Tliure  was  no  r(iiine<;tioii  between  this 
tratiBiiplioii  anil  tiic  luircliasf  of  the  property.  The  master  ^■oiii- 
iniwsioniT  hml  no  inori'  lifn  upon  the  property  to  recover  ti:i? 
pHyineiit  of  the  inouiy  loaned  \V.  H.  I.ilLy  than  any  otiier  creii- 
Itor  woiiki  liftve  had  for  a  debt  evidenopii  by  note  upon  wrhirh 
personal  security  hud  hci'n  tiil((>n.  ,  It  fallows,  if  the  master  oom- 
missioner  b.id  im  lUin  upon  thy  piiiperty  '.o  si'cure  rht  payment 
of  Hie  debt,  tliH  payment  of  it  by  II.  C.  Ully  would  not  vest  hitn 
with  A  lien  thirrefor. 

We  poneliide  that  thi'  allcRations  of  the  petition  did  not  entiil" 
appellant,  H.  ('.  I.lllv.  to  be  made  aqJnrty  to  flie  action.  As  u. 
the  appellants,  other  than  H.  <'.  Lilly,  there  has  been  no  juda- 
mant  rendered  on  the  iHsiieu  formed  by  their  pleadinf^s.  but  t!:? 
court  pxprefsly  reserved  tbaf  question  for  future  adjudiention. 

The  appeal  as  to  appidlants.  other  than  H.  O.  Lilly,  is  dis- 
missed, and  ah  to  him  the  judgment  is  aftlnned. 


COUItKLL.  Ac.  V.  WOODWARD. 
(Filed  February  i9,  1895.) 

].  Tbe  beneficiary  named  In  a  life  InSDranoe  poliaj  mDHt  have  ao  iosiirabtv 
Interest. In  the  life  of  the  insured  In  order  to  t*ke  under  the  poller,  eve d 
thouKh  thu  Insured  voluntarily  took  out  the  policy  In  favor  of  eocb  person  tt 
tieneSolary. 

A  mere  friend  has  no  Inaiirable  Interest  In  the  one  Insured,  and  a  polirj 
voluntarily  t^aben  out  bv  one  for  the  benefit  of  h  mere  friend  would  t>e  voia. 

a.  BBueflt  HOolHtles— ClassBB  that  idbj  be  beneflolarlps— The  order  of  Gol^l^a 
CroM.  a  btineTolenc  orttanirntlon.  bne  tor  Its  obji^ats.  among  other  things  as. 
set  out  In  it<i  ohHrter,  to  "pive  moral  and  malerlal  aid  to  Us  memberB, "  ard 
to  "establlBh  a  benefit  fund,  from  nblob  a  sum  nut  eiceedlDn  te.lXM)  ahall  be 
paid  ac  the  death  it  eaob  member  to  bin  or  her  family,  or  to  be  diKiKMed  ot 
a*  he  or  sbe  may  direct."  and  Its  ooustltullon  reoltes  (hat  one  of  Its  objecta 
1b  "to  eBtabllBh  a  beueflt  fund, "  from  which,  on  death  of  a  memtwr,  "a  sdth 
net  exceeding  (3.000  shall  be  paid  bb  he  or  sbe  may  direct  while  living,  aid 
as  oontalned  in  Ibe  benefit  certificate. "  Held— A  tpemtwr  can  tahe  out  bra- 
eSt  polioles  only  for  the  benefit  of  a  member  of  his  family  or  of  tome  oDa  dv 
pendent  upon  him. 

B.  San.e—Where  a  policy  la  payable  one-halt  M  the  aon  sf  tbeperaon  tncnivd 
and  one-half  to  a  mere  friend,  bavins  do  Insurable  Interest.  It  is  not  void. 
but  since  the  provision  for  payment  of  one-half  to  the  friend  la  nnauthortwd. 
the  prooeeda  uf  the  whole  policy  must  be  paid  to  the  aon. 

Jno.  W.  Barr,  Jr.,  tor  appellants. 

U.  A..  D.  A.  &  3.  O.  SaohB  (oi  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  HaielrlgK- 

Mrs.  Matilda  Woodward,  deceased,  was  ameniberaf  the  United 
Order  of  the  Goldun  Cross,  a  benevolent  lostltution  orftanlied 
under  the  lawa  of  the  State  of  TenneBeee,  but  a  Bubordlnsta 
comraandery  of  whlcb  had  been  organized  at  Louisville. 

The  purpose  of  the  order  was  to  unite  fraternally  perEOae  of 
every  honorable  profession,  buslnesB,  etc.,  to  g-ive  mor&l  and 
material  aid  to  the  members,  and  to  establish  a  benefit  fund,  out 
of  which,  unon  the   death  ofamember.  a   sum  nf    nnt    n-vKnulinik 
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$2,(100  should    be  paid  in    accordance  witli    the    provisions  of    the 
eh?irter  and  constitution  to  bo  hereafter  considered. 

The  certificate  of  Mrs.  Woodward  was  payable  one-iialf  to  hor 
son,  James  Woodward,  and  one-half  to  her  friend,  Catherine 
Coudell. 

In  the  contest  over  this  fund  the  court  below  adjudged  the 
whole  of  it  to  the  son,  and  Coudell  lias  appealed. 

It  is  agreed  by  both  sides  that  the  charter  of  the  incorporation 
and  the  constitution  of  the  comnianderies  contain  tlie  law  bv 
which  the  fund  is  to  be  controlled  and  the  case  determined. 

The  former  provides  that  the  objects  of  the  order  are: 

"1.  To  unite  fraternally  all  acceptable  men  and  women.  *    *    * 

*'2.  To  give  all  moral  and  material  aid  in  its  power  to  mem- 
bers.      «        »      ♦        « 

*H.  To  establish  a  benefit  fund  from  which  a  sum  not  to  exceed 
$2,000  shall  be  paid  at  the  death  of  each  member  to  his  or  licr 
family,  or  to  be  disposed  of  as  he  or  she  may  direct. 

'*4.  To  establish  a  fund  for  the  relief  of  sick  and  distressed 
members,"  etc. 

The  constitution  provides  among  the  objects  of  the  order  as 
follows: 

•*3.  To  establish  a  benefit  fund  from  which  unsatisfactory  evi- 
dence of  the  death  of  a  beneficiary  member  of  the  order,  who 
has  complied  with  all  its  lawful  requirements,  a  sum  not  exceed- 
ing $2,000,  in  each  class,  shall  be  paid,  as  he  or  she  may  have 
directed  while  living  and  as  contained  in  the  benefit  certifi- 
c*ate. *'  Section  2,  of  General  Law  No.  II,  under  the  head  of 
Benefit  Certificates,  provides  thus: 

•*  Applicants  shall  enter  upon  the  medical  examiner's  blank 
the  name  or  names  of  the  members  of  their  family,  or  those  de- 
pendent upon  them,  to  whom  they  desire  their  benefit  paid,  and 
the  same  shall  be  entered  in  the  benefit  certificate  by  the  Su- 
preme Keeper  of  Records.'* 

Further,  in  an  exhibit  purporting  to  have  been  filed  with  Mrs. 
Coudell's  answer,  which  ia  a  circular  issued  by  the  order,  we 
find  among  the  objects  of  the  order  this  significant  provision: 

''8.  To  establish  a  benefit  fund  from  which,  on  the  satisfac- 
tory evidence  of  the  death  of  a  member,  who  has  complied  with 
all  lawful  requirements  of  the  order,  a  sum  not  to  exceed  $2,000 
shall  be  paid  to  the  beneficiaries  (members  of  his  or  her  family^ 
and  as  contained  in  the  benefit  certificate." 

We  have  thus  quoted  at  length  these  various  provisions  with 
respect  to  the  benefit  fund  of  the  order,  because  it  seems  to  us 
they  clearly  convey  but  one  meaning,  and  that  is,  that  the  ben- 
eficiary of  the  certificate  must  be  one  of  the  member's  family  or 
one  dependent  on  him.  In  this  respect  the  objects  of  the  order 
are  in  accord  with  those  of  the  numerous  benevolent  associations 
in  our  country,  and  which  have  the  support  and  hearty  counten- 
ance of  the  law.  Any  other  construction  would  open  the  flood- 
gates of  speculative  insurance  and  at  once  frustrate  the  humane 
and  generous  purposes  of  the  order.  The  member  may  direct,, 
hut  be  mast  do  so  within  the  restrictions  evidently  contemplated 
by  the  organic  law  of  the  society,  and  confine  his  choice  to  some 
member  or  members  of  his  family  or  to  some  one  or  more  of 
those  dependent  on  him. 

We  construe  the  organic  law  of  the  order,  therefore,  as  limiting' 
the  choice  or  direction  of  the  applicant  as  provided  in  the  con- 
stitution, and  which  requires  him  to  name  the  member  of  hi» 
family  or  some  one  dependent  on  him  as  the  beneficiary  of  the- 
certificate.  Moreover,  if  the  law  of  the  order  is  to  be  so  con- 
strued as  to  allow  the  member  to  name  a  stranger,  the  certifi- 
cate would   be  void  as   to  the  stranger,  and   under  the   policy  of 
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our  law  the  appellant,  the  mere  friend  of  Mr8.  Woodward,  could 
not  take,  for  nothing  is  better  settled  in  this  State  than  that  one 
obtaining  a  policy  of  insurance  on  the  life  of  another  must  have 
an  insurable  interest  in  the  life  of  that  other. 

It  is  said,  however,  that  the  appellant  did  not  in  fact  obtain, 
the  insurance;  that  the  insured  voluntarily  did  so  for  the  others 
benefit.  It  may  be  that  in  this  case  all  the  dangerous  features 
are,  as  a  matter  of  fact,  wanting,  nevertheless  the  dangerous 
principle  remains. 

If  the  law  denouncing  speculative  insurance  may  be  avoided 
by  simply  having  the  insured  voluntarily  take  out  on  his  life  a 
policy  of  insurance  payable  to  his  friend,  we  may  soon  witness  a 
similar  state  of  case  in  our  criminal  courts  as  is  now  being 
heralded  by  the  daily  press  in  States  where  the  courts  have  been 
more  liberal  in  construing  the  law  of  insurable  interests. 

As  has  been  well  said,  such  a  sytem  of  insurance  **is  an  in- 
citement to  murder  that  is  irresistible  by  persons  of  large  greed 
and  small  conscientiousness.''  The  eases  of  Boyse  v.  Adaras^ 
81  Ky.,  868;  Leaf  v.  Leaf,  92  Ky.,  166,  are  corroborative  of  these 
views. 

The  contract  of  insurance,  however,  is  not  invalidated  by  the 
designation  of  a  person  prohibited  by  law  to  be  a  beneficiary. 
The  appellee,  a  member  of  the  deceased  member's  family,  is  en- 
titled to  the  fund.  (Cook  on  Life  Ins.  &  Benefit  Societies  (1891), 
p'aere  106;   Wiegelmam  v.  Bronger,  14  Ky.  Law  Rep.,  576.) 

Judgment  affirmed. 


COLLINS  V.  CLOYD,  &c. 

(Filed  February  20,  1895— Not  to  be  reported.; 

GoDBtTDOtioD  of  wlll— Speolflc  devise— Testator  devised  bis  home  farm  to 
Ills  wife,  and  then  made  special  devises  for  the  purpose  of  equalizlDg  ad- 
vanoementfl  to  bis  thme  obildeD ;  then,  after  providing  for  payments  of  debts 
and  costs  of  administration,  tbe  will  provided  as  follows:  *'I  will  *  *  *  ODe- 
third  part  of  my  estate  *  *  *  for  tbe  benefit  of  my  daughter,"  the  appellant. 
The  wife  renounced  the  provisions  of  tbe  will  in  ber  favor  and  olaimed  ber 
distributable  share.  Held— Tbe  distributable  share  of  tbe  wife  is  first  to  be 
paid  ber,  and  tbe  daufzbter  then  takes  one-third  of  tbe  residue  under  the 
will.  She  does  not  take  one-tbird  before  tbe  distributable  share  is  paid  the 
widow,  nor  is  her  devise  a  specific  one. 

Montague  &  Collins  for  appellant. 

J.  B.  Bobinson  aud  Samuel  Avritt  for  appellees. 

Appeal  from  Taylor  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

This  is  an  appeal  taken  by  Harriet  E.  Collins  from  a  judgment 
rendered  by  the  Taylor  Circuit  Court  in  an  action  brought  in  said 
court  by  Francis  M.  Cloyd  against  J.  N.  Glemer,  executor  of 
Wm.  Cloyd,  and  others,  for  the  settlement  of  the  estate  of  Wm. 
Cloyd.  The  executor  also  obtained  a  cross  appeal,  which  can 
only  be  allowed  ap:ainst  the  appellant,  and  it  appearing  to  us 
that  no  erroneous  judgment  or  otder  has  been  taken  or  rendered 
against  him  in  favor  of  appellant,  the  judgment  is  affirmed  on 
the  crDSS  appeal. 

The  appellant  insists  that  the  judgment  rendered  in  the  settle- 
ment of  the  estate  is  erioneous.  The  contention  is  aR  to  the  con- 
struction   of  the  will  of  Wm.  Cloyd.    The  will  devised   the  home 
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farm  to  hiB  wife,  and  after  makinf^  a  few  speoial  devises  to  some 
of  his  heirs,  in  order  to  make  them  ail  equal  as  to  advancements, 
he  directs  a  sale  of  all  his  property  except  the  farm  devised  to  his 
wife;  and  then  he  further  provided  that  after  the  payment  of  his 
debts,  cost  of  administration,  funeral  expenses,  as  follows:  *'I 
will  and  direct  that  one-third  part  of  my  estate  be  for  the  benefit 
of  my  daughter,  Harriet  E.  Collins/' 

The  widow  of  the  testator  renounced  the  provisions  of  the  wiil 
and  claimed  h6r  statutory  interest  in  the  estate,  which,  of  courie, 
was  adiudged  to  her. 

Appellant's  contention  is  that  she  was  entitled  to  one-third  of 
the  entire  estate  left  after  paying  the  debts,  etc.,  directed  to  be 
paid  by  the  testator,  and  that  the  distributable  share  of  the 
testator's  widow. should  be  made  up  out  of  the  undivided  part  of 
estate.  The  court  below  adjudged  that  the  intention  of  the  tes- 
tator was  to  make  all  his  heirs  equal,  or,  in  other  words,  he  in- 
tended each  child  or  its  descendant  to  have  one-third  of  his  estate, 
and  adjudged  to  the  widow  one-third  of  the  net  proceeds  of  the 
personal  estate,  and  then  adjudged  that  one-third  of  the  residue 
oe  paid  to  appellant.  The  widow  of  decedent  was  in  law  entitled 
to  the  one-third  adjudged  to  her,  hence  the  remainder  was  all  of 
his  estate  left  for  distribution,  and  as  there  were  but  three 
shares  in  the  estate,  the  appellant  received  one-third  of  the  estate 
as  directed  in  the  will.  We  do  not  think  that  the  devise  to  ap- 
pellant falls  within  the  rule  of  law  applicable  to  specific  devises. 

Judgment  of  the  circ^uit  court  seems  to  us  to  be  correct,  and 
Is,  therefore,  affirmed  both  on  the  appeal^and  cross  appeal. 


LOGAN   V.  EVANS. 

(Filed  February  20,  1895— Not  to  be  reported.) 

DivlBioD  line— NatTiral*objeot8  called  for  oontrol  loaatlon— Where  adjoioiDfc 
land  owners,  to  settle  a  disputed  division  line,  aftrc^d  that  the  line  began  at 
a  oretain  *'dead  blaok  gum."  and  ran  tbeooe  N.  77  W.  to  a  * 'double  chest- 
nut aod  dogwood;"  and  tbenoe.  reversing  said  line  from  the  gum,  "to  the 
river  which  will  be  S.  77  E.,"  and  a  survey  shows  that  the  line  from  the 
'"dead  black  gum"  to  the  "double  ohestnut  and  dogwood"  runs  N.  78^  W.. 
wbloh  line  being  reversed  from  the  "gum"  to  the  river  is,  of  course,  S.  78K  E-i 
the  lines  must  be  run  according  to  the  natural  objects  called  for;  that  is,  at 
an  angle  of  73>^  in  the  direction  named  in  each  instance. 

A.  K.  Cook  and  Thos.  H.  Hines  for  appellant. 

Jas.  B.  Black  and  H.  C.  Faulkner  for  appellee. 

Appeal  from  Knox  Court  of  Common  Pleas.  ^ 

Opinion    of  the  court  by  Chief  Justice  Pryor. 

The  appellant  and  the  appellee  being  desirous  of  settling  the 
l)oundary  of  their  respective  lands,  entered  into  this  agreement: 
"•We,  the  undersigned,  agree  and  bind  themselves  to  start  and 
run  and  survey  a  conditional  line  between  Cogar  Logan  and  A.  E. 
Svans,  and  to  run  by  the  calls  of  the  old  Charles  Gatliff  de^^d  to 
Aaron  Gatliff,  to  begin  at  a  dead  black  gum  standing  in  the  ol<i 
fence  row;  running  thence  N.  77  W.  to  a  double  chefctnot  and 
dogwood  and  reversing  said  line  from  the  gum  to  the  river, 
which  will  be  S.  77  E.,  and  we,  the  undersigned,  bind  ourselves 
to  make  this  the  line  between  us.     Signed: 

•'COGAR  LOGAN, 
A.  E.  EVANS." 
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The  appellant,  Logan,  as  is  alleged  by  the  appellee,  lias  pone 
over  the  line  from  tht^  black  gum  to  the  river  onto  the  land  of  the 
appellee,  and  hence  this  action.  Tliere  was  a  verdict  and  judg- 
ment for  the  appellee,  and  the  case  is  here  without  a  bill  of  evi- 
dence or  instructions. 

The  appellant  is  claiming,  however,  that  upon  the  face  of  the 
pleadings  the  judgment  is  erroneous,  because,  he  says,  by  the 
agreement  which  both  sides  concede  determines  the  true  bound- 
ary, the  line  beginning  at  the  black    gum  was   to  run  N.  77  \V.  to 

a  double  chestnut  and  dcigwcod.  and  leversing  the  line  from  the 
gum  to  the  river  would  be  8.  77  K.,  when  by  the  judgment  it  is 
said:  **It  appearing  from  the  survey  made  that  the  old  (vatlifT 
line  from  the  gum  to  the  double  chestnut  and  dogwood  is  73  1-4 
W.,  and  reversing  that  line  from  the  gum  to  the  river  is  S.  7H 
1-4  E.,  the  land   in  controversy  is    the  proi)erty  of  the  appellee.'' 

If  the  degree  N.  77  W.  will  take  you  in  a  direct  line  to  the  ob- 
ject which  is  recognized  as  the  real  corner,  the  double  chestnut 
and  dogwood,  then  the  contention  of  the  appellant  would  doubt- 
less be  correct.  The  degree  from  the  gum  to  the  object  agreed 
upon  is  the  proper  survey,  and  the  same  degree  must  prevail 
from  the  gum  to  the  river. 

When  this  old  Gatliff  line  was  surveyed  does  not  appear,  but. 
either  from  mistake  or  the  variation  of  the  needle,  it  is  evident 
that  the  degree  called  for  will  not  take  the  surveyor  to  the  ob- 
ject where  tlie  parties  propose  to  run.  It  is  not  the  degree,  how- 
ever, stated  in  the  agreement  that  is  to  govern,  but  the  direct 
line  from  the  one  object  to  the  other  is  what  the  parties  agreed 
on.  The  meaning  of  the  parties  is  apparent  from  the  proper 
construction  of  their  agreement.  It  explains  itself.  They  were  to 
run  from  the  gum  to  the  chestnut  and  dogwood,  whether  73  or  77 
degrees  is  immaterial,  and  then  from  the  gum  to  the  river,  re- 
versing the  line. 

The  degree  called  for  must  give  way  to  fhat  which  will  run  to 
the  objects  in  the  old  Gatliff  line,  '^hey  wer'i  running  the  line 
from  one  point  to  another,  and  the  degree  called  for  was  merely 
descriptive,  and  the  variation  from  the  old  survey  as  to  the  de- 
gree, or  from  what  the  parties  supposed  the  true  degree  would 
be,  can  not  affect  the  question  involved. 

Judgment  affirmed. 


HENDRIX  V.  NESBITT,  ADM*R,  Ac. 

•  (Filed  February  20,  1895.) 

1.  Jurlsdlotion— Mortgaffpn— Wberp  the  lands  embraced  In  a  mortgai^e  lie  Id 
two  ooTiDtles  thu  cii*ouit  court  of  either  county  has  jorisdiction  of  axi  aotion 
for  the  sale  of  the  land  in  both  couoties  to  paj  the  mortgage  debt;  tbla 
Jarisdiction  being  pzprepsly  conferred  by  section  62  of  the  Civil  Code,  it  is 
Immaterial  that  only  one  of  the  murtftageeB  lives  in  the  county  where  the 
suit  is  instituted. 

2.  Same— Personal  judgment— Where  one  of  the  defendants  lives  and  was 
served  with  process  in  the  county  where  a  suit  to  foreclose  a  mortgsi^  was 
instituted,*  the  court  of  that  county  has  jurisdiction  to  render  personal  Jodir- 
ments  against  all  the  defendants  although  some  of  them  reside  and  ^era 
served  with  process  in  other  counties. 

3.  Mortgages— Premature  submission  of  case— In  a  stilt  to  foreclose  a  mort- 
gage, where  the  defendant  by  answer  claims  credits  for  certain  payments  on 
the  mortga^^e  debt,  which  payments  are  denied    by  plaintifif  in   his  reply.  \% 

B  error  to  submit  the  case  for  final  judgment  at  the  same  term  at  which  the 
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reply  is  filed,  the  defendant  being  entitled  to  time  to  take  depositions  on  the 
is-^ue  made  as  to  the  credits  he  c]ain>s. 

4.  Judicial  sales— Exceptions  to  ronimisslnner's  report— Where  the  com- 
missioner advertised  the  sale  of  the  land  to  take  place  on  a  county  court  day 
on  the  12th  of  Octol)er,  and  made  the  sale  on  the  county  court  day,  which 
was  the  10th  of  October,  and  the  owner  of  the  land  was  not  present  at  the 
sule,  IjaTing  been  misled  by  the  mistake  in  the  advertisement,  and  the  land 
sold  for  a  very  low  and  inadequate  price,  exceptions  to  the  report  of  sale 
should  be  sustained  and  a  new  sale  ordered. 

Reuben  Gudgell  &  Son  and  Wm.  H.  Holt  for  appellant. 

J.  J.  Nesbitt,  C.  W.  Nesbitt  and  Alex.  Conner  for  appellees. 

Appeal  from  Batli  Circuit  Court. 

Opinion  of  the  court  by  Jud^^e  Lewis. 

In  18S6  T.  J.  Hondrix,  to  secure  payment  of  various  debts  ho 
owed  J.  M.  Nesbitt,  executed  a  mortgage  on  a  tract  of  land  con- 
taining 75  acres,  and  on  his  half  interest  in  a  tract  of  870  acres, 
both  being  situated  in  the  county. 

In  1877,  to  indemnify  J.  M.  Nesbitt  as  surety  in  certain  sale 
bonds  he  subsequently  paid  off,  T.  J.  Hendrix  executed  another 
mortgage  on  a  lot  of  land  situated  in  Nicholas  county,  and  on 
his  half  interest  in  the  tract  of  370  acres,  J.  N.  Hendrix,  Joint 
owner,  uniting  in  the  deed  and  mortgaging  his  half  of  the  same 
tract  for  the  same  purpose. 

After  death  of  J.  M.  Nesbitt,  J.  J.  Nesbitt  administrator  of  hia 
estate,  broueht  this  action  to  recover  on  his  demands  and  enforce 
his  two  mortgage  liens  to  satisfy  them,  T.  J.  Hendrix,  J.  N.  Hen- 
drix and  others  being  made  defendants.  The  plaintiffs  obtained 
personal  judgment  against  T.  J.  Hendrix  for  amount  of  each  de- 
mand, and  at  the  same  time  judgment  for  sale  of  the  NicholasL 
county  land,  and  also  of  the  tract  of  75  acres. 

The  flrst-mentioned  property  did  not  bring  at  the  sale  two- 
thirds  of  appraised  value,  nor  enough  to  satisfy  the  debt  for 
which  it  was  mortgaged.  The  other  brought  two-thirds  of  ita 
appraised  value,  though  not  enough  to  satisfy  the  debts  for 
which  it  was  mortgaged.  Subsequently  a  judgment  was  ren- 
dered for  sale  of  the  half  interest  of  T.  J.  Hendrix  in  the  tract  of 
370  acres,  fixed  by  division  at  205  acres,  to  satisfy  the   residue  of 

filaintiff's  demands  against  him,  and  a  debt  of  J.  H.  Biohart, 
ikewise  secured  by  mortgage  lien  thereon.  At  the  sale  under 
that  Judgment  the  two  creditors  bid  for  and  jointly  purchased 
the  entire  tract  of  205  acres  at  the  precise  sum  of  their  aggregate 
demands  and  costs,  and  at  little  more  than  two-thirds  of  ap- 
praised value.  From  both  Judgments  and  orders  confirming  salea. 
T.  J.  Hendrix  has  appealed. 

It  is  contended  the  first  ought  to  be  reversed  upon  the  ground 
that  the  Bath  Circuit  Court,  where  the  action  was  instituted, 
had  no  jurisdiction  to  sell  the  Nicholas  county  property. 

Section  62,  Civil  Code,  concerning  real  property,  provides: 
''Actions  must  be  brought  in  the  county  in  which  the  subject  of 
the  action,  or  some  part  thereof,  is  situated,  *  *  •  for  the  sale 
of  real  property  under  *  *  a  mortgage  lien  or  other  encumbrance 
or  charge  except  for  debts  of  a  decedent.*' 

As  some  of  those  properly  joined  as  defendants  to  the  actioi^ 
resided  in  Bath  county,  the  Bath  Circuit  Court  acquired  llnde^ 
section  78  jurisdiction  of  the  person  of  T.  J.  Hendrix,  although 
he   resided    and  was    served  with  summons  in  Nicholas  county;^ 
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"but  jurisdiofcion  of  that  court  to  enforce  the  mortgage  lien  on  the 

iNioholas  county  land  did  not  depend  on    the  fact  of  jurisdiction 

t)f  the  person  of  T.  J.  Hendrix,  its  owner,  having  been  previously 

acquired,  but  existed   in  virtue  of   both  the  letter   and  reason  of 

section  A2. 

The  subject  of   one  branch  of   this  action  is  the   mortgage  lien 

upon  land,  part  of   which    lies    in    Bath    and    part   in    Nicholas 

xsounty,  and  the  circuit  court  of  either  had  complete   jurisdiction 

to  enforce    that  lien    upon  both    lots  or  tracts   mentioned   in  the 

second  mortgage  to  Nesbitt.     Otherwise   there  would   have  to  be 

a  distinct  action   about  the   same  subject  in  each  county,  wher** 

^ne  of  numerous  tracts  included  in  the  same  mortgage  might  be 
situated. 

Wo  perceive  no  error  in  judgment  for  sale  nor  order  confirming 
commisioner's  report  of  sale  of  either  the  lot  of  land  in  NichoUs 
tsounty  or  the  tract  of  75  acres;  but  it  seems  to  us  there  was 
error  in  both  judgment  for  sale  of  the  tract  of  205  acres  and  order 
confirming  the  commissioner's  report  of  that  sale. 

Jt  appears  that  in  his  answer  T.  J.  Hendrix  stated  that  J.  H. 
Riclmrt  had  failed  to  give  hiui  credit  on  his  debt  for  about  $300, 
which  was  denied  in  reply  of  the  latter,  filed  during  the  same 
term  at  which  the  judgment  for  sale  of  the  205  acres  was  ren- 
dered. As  there  was  an  issue  formed,  the  onus  of  which  was 
upon  Hendrix,  he  was  entitled  to  a  continuance;  but  the  court 
ignored  his  answer,  and  adjudged  sale  of  the  land  for  the  entire 
•amount  claimed  by  Bichart. 

It  is  proved  that  the  comn?issioner  made  a  mistake  in  the  ad- 
vertisement of  the  sale  as  to  the  date  it  would  be  made,  flxinfr 
It  as  of  October  12th,  when  he  intended  it  to  be,  and  did  maJce  it 
October  10th,  two  days  before.  It  is  true  he  recited  in  the  ad- 
vertisement it  was  to  be  made  on  county  court  day,  which  is 
usually  Monday,  and  was  on  October  10th;  but  Heudrx,  owner  of 
the  landi  was  not  present  at  the  sale,  and  there  is  evidence  tend- 
ing to  show  he  was  misled  by  mistake  in  the  advertisement.  In 
our  opinion  that  circumstance  was  sufficient  to  require  exce]>- 
tions  to  report  of  sale  to  be  sustained,  in  view  of  the  very  low 
and  inadequate  price  at  which  the  land  was  sold. 

For  the  errors  indicated  the  judgment  for  sale  of  the  tract  of 
205  acres  of  land  is  reversed  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 
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(Filed  February  21,  1895.) 

1.  A  corporation  is  liable  in  puDltivn  dnmaKea  in  the  same  maoDer  and  to 
tbn  fsame  extent  as  a  natural  person  for  Injuries  inflicted  through  the  willfol 
t)r  tortious  acts  of  Its  employes,  cnniniltr«>(i  within  the  scope  of  their  author- 
ity. Where  the  tortious  act  was  within  the  scope  of  employment  of  the  ser- 
vant, the  corporation  is  liable,  and  It  U  not  neoessary  to  show  that  it  ex- 
pressly aiithorlxpd  the  aot  as  It  was  performed,  or  ratified  it,  or  was  negll- 
gt*nt  in  employinfr  or  retalninfc  the  servant. 

2.  Same— Punitive  damafres  may  be  recovered  hy  a  pasaeofrer  from  a  cod- 
mnn  carrier  or  steamboat  where  It  willfully,  or  asa  result  of  gross  or  wantoD 
tir  intentional  neftlect,  refuses  to  put  her  off  at  her  destination  and  oarrlos 
her  beyond  the  same  and  puts  her  off  at  a  stranfte  place,  and  aooompaDies 
lhl<«  tortious  conduct  with  words  and  conduct  on  the  part  of  its  employes 
that  are  insulting  in  manner,  form  or  tone. 
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Campbell  <fe  Campbell  for  appellant. 

W.  D.  Greer  and  Chas.  K.  Wheeler  for  appellee. 

Appeal  from  MoCracken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Grace. 

The  appellee  was  a  passenger  on   the   steamer  Buckeye   State. 

belonging  to  the  Memphis  &  Cincinnati  Packet  Co.,  and  employe(| 

by  them  in    the  passenger   trade  as  a  common  carrier   betweei> 

Memphis,  Tenn.,  and  (Mncinnati.  Ohio,  appellee   taking   passage. 

at  Paducab,  Ky.,  for  New  Albany,  Ind.,  paying  the  fare  de- 
manded, and  securing  her  ticket  for  that  place.  These  facts  are 
admitted  by  the  pleadings. 

The  captain  of  the  steamer  refused  to  land  at  New  Albany 
and  permit  appellee  to   get  oft  his  boat,  but  against  her  earnest. 

grotest  and  entreaty  carried  her,  against  her  will  and  consent^ 
eyond  New  Albany,  Ind.,  and  put  her  ashore  on  the  Kentucky- 
side  of  the  river  at  the  mouth  of  the  canal,  in  or  near  Portlana,^ 
Ky.,  a  place  wherein  she  had  neither  relative  nor  friend  nor  ac-v 
quaintance,  in  the  outskirts  of  a  city  unknown  to  her. 

The  facts  of  the  case  are  fully  and  correctly  recited  in  tha 
opinion  of  the  Superior  Court  of  Kentucky,  that  tried  this  ap- 
peal from  the  McCracken  Court  of  Common  Pleas,  and  may  b& 
found  in  15  Ky.  Law  Rep.,  742,  to  which  reference  is  made,  and 
need  not  be  more  speclncally  recited  here.  The  Superior  Court- 
affirmed  the  judgment  of  the  lower  court,  wnich  was  for  f900, 
in  favor  of  appellee,  based  on  the  finding  of  the  jury  that  tried" 
the  cause,  same  being  ceitified  to  this  court  on  further  appeaV 
by  appellant.  * 

The  court  below  gave  to  the  jury  two  instructions,  one  in  the 
usual  form,  defining  a  state  of  case  wherein  plaintiff  might  re- 
cover the  actual  damages  sustained;  the  other,  wherein  she 
might,  if  the  jury  found  the  state  of  case  as  submitted,  recove^ 
exemplary  or  punitive  damages,  and  it  is  of  this  last-named  in- 
struction that  appellant  specially  complains,  its  contention  being* 
this:  That  this  suit  being  founded  on  contract  and  not  in  tort, 
the  law  does  not  authorize  any  verdict  against  appellant  beyond 
actual  damages;  that  is,  compensation  for  the  injury  actually 
sustained. 

It  may  be  said  of  all  cases  of  this  kind  that  they  belong  to. 
that  class  of  cases  that  sound  in  damages.  Such  is  plaintiff's 
contention,  clearly  stated,  reciting  the  acts  of  defendant  on 
which  she  bases  her  claim;  that  is,  the  wrongful  and  unlawful 
carrying  of  her  person,  against  her  will  and  protest,  beyond  her 
destination,  accompanying  same  with  rough  language,  insulting 
in  its  tone  and  manner.  Issue  being  joined  on  these  averments, 
plaintiff  placing  her  damages  at  $1,$)95,  of  course  not  intending" 
to  say  that  her  actual  damages  sustained,  as  estimated  by  courts 
and  juries  under  the  law,  amounted  to  so  much,  but  relying  not; 
only  on  the  wrongful  act  done  and  committed  against  her  per- 
son, but  upon  the  manner  as  well,  as  also  the  time  and  place 
and  the  circumstance  thereof,  saying  same  was  willfully  and 
wantonly  done,  done  recklessly,  disregarding  her  rights,  thua 
clearly  indicating  to  appellant  her  claim  for  punitive  damages. 
Her  case  was  thus  properly  stated,  and  issue  duly  joined  thereon. 

It  may  be  said  that  while  the  contract  between  the  plaintiff 
and  defendant  for  passage  on  their  steamer  from  Paducah,  Ky., 
to  New  Albany,  Ind.,  was  necessary  to  be  stated,  and  must 
have  been  proven  if  denied  (which  it  was  not),  it  served  chiefly 
and  primarily    to  fix  the  status   of   the   parties,  the   one    to   the 
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other— plaintiff  as  tlie  pa.«.senp;er,  and  defendant  as  the  common 
varrier — this  Ixnnj?  all  that  was  ac^tually  done  in  this  case;  no 
special  contract  being  made,  but  the  whole  matter  bein^r  thu* 
left  to  the  law  to  imply,  or  rather  to  fix  and  declare,  what 
were  the  respective  rights  of  the  parties  under  the  relations  they 
created,  as  thus  to  transport  her  as  a  passenger,  with  the  high- 
est practical  degree  of  care  used  by  prudent  and  careful  persons 
engaged  in  such  business,  expeditiously  as  the  mode  of  travel 
permitted;  to  protect    her  during  the  voyage  from  injury  and  iii- 

sult,  even  from  obsi'enity,  from  strangers  as  well  as  from  tlu- 
servants  of  the  company;  and  finally,  to  land  the  steamer  at  tne 
usual  plac^e  of  landing  at  Xew  Albany,  Jnd.,  and  tu  give  lier  a 
rcJisonable  and  safe  opportunity    to  leave  said  l)oat. 

In  all  this  contract,  implied  by  law  from  this  relation  estab- 
lished, there  is  nothing  inconsistent  with  the  reservatit)n  of 
every  other  personal  right  that  the  law,  in  all  places  and  at  ail 
times,  accords  to  every  person — as  the  freedom  of  the  persoD 
from  assault,  from  injury,  from  unlawful  dcienlion,  from  .'very 
species  of  violence,  unlawfully  and  wrongfully  inflicttd;  aid 
thus  it  is  that  cases  of  this  character  against  common  cnrritfh 
pass  so  easily  from  the  usual  limitations  and  restrictions  of  or- 
dinary contracts  and  range  themselves  under  the  law  of  torts. 
So  that  while  the  common  carrier  is  under  an  implied  contract 
to  do  cei'tain  things,  he  may  yet  easily  go  beyond  the  limitations 
and  duties  of  his  contract  and  become  at  once  and  the  same  time, 
and  by  one  and  the  same  act,  a  violator  of  his  contract  and  a 
trt'spasscr;  and  if  passing  the  limits  of  or  making  default  in  hi^ 
contracts  be  accompanies  his  wrongful  action  by  willful  and 
wanton  oppression,  or  uses  violence  or  unlawful  personal  re- 
straint, or  accompanies  his  wrongful  act  towards  his  passenger 
with  conduct  insulting  in  word,  tone  or  manner,  he  becomes  lia- 
ble to  all  the  remedies  of  the  law  against  tort  feasors,  including 
this  liability  to  pay  punitive  damages  in  cases  where  same  may 
be  lawfully  adjudged. 

All  this  results  from  sound  considerations  of  public  policy, 
from  the  high  degree  of  protection  necessary  to  be  thrown 
■around  persons  who,  for  the  time  being,  are  so  completely  within 
the  power  and  control  of  common  carriers,  especially  by  railway 
or  by  steamboat.  For  the  time  being  the  captain  of  the  steamer 
is  all  powerful;  his  word  is  the  law;  there  is  none  to  resist  him: 
but  he  must  exercise  this  power  for  good,  not  for  evil.  He  must 
exercise  it  lawfully,  and  if  he' fails  to  do  so  his  master,  the  com- 
pany whose  servant  he  is,  must  answer  in  damages.  They  must 
answer  through  an  artificial  person,  a  corporation,  in  the  same 
way  and  manner  and  to  the  same  extent  as  a  private  individual 
wlio  may  be  a  common  carrier.  This  was  well  said  by  the  Su- 
perior Court  in  this  case.  Hence  it  is  that  in  all  these  cases  the 
common  carriers  are  held  responsible  for  jjunitive  damages  in 
teases  falling  within  the  line  at)ove  designated  as  in  actions  of 
tort.  This  instruction  complained  of,  after  submitting  to  the 
jury  that  they  must  find  the  actual  damages  sustained  by  reason 
of  plaintiff  being  carried  beyond  her  destination,  said  further: 
"And  if  they  believe  from  the  evidence  that  the  failure  of  de- 
fendant's employes  in  charge  of  said  boat  to  put  plaintiff  oflf  at 
New  Albany  was  willful,  or  the  result  of  gross  or  wanton  or  in- 
tentional negle  ^t  on  the  part  of  the  defendant's  employes  in  the 
<lischarge  of  their  duties  to  carry  her  and  her  trunk  and  put 
them  off,  or  that  the  conduct  of  defendant's  employes  was  insult- 
ing towards  plaintilf,  either  in  manner,  words  or  tone  they  may 
assess  the  damages  at  any  sum  which   they  may  believe  from  all 
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the  evidence,  in  the  exercise  of  a  sound  discretion,  the  plaintitf 
ought  to  recover,  not  exceeding  tlie  amount ciainjed/' 

This,  we  think,  is  a  fair  stateinont  of  the  law  which,  if  sup- 
ported by  the  facts  upon  wliich  it  is  base(i,  authorize  the  awarding 
of  exemplary  damages  by  the  jury. 

Appellant  contends  further,  that  exemplary  damages  should  not 
be  awarded  against  a  corporation  for  the  act  of  its  servants  un- 
less it  expressly  autho-rized  tlie  act  as  it  was  performed,  or  after- 
wards rati  tied  it  or  was  neglectful  in  employing  its  servant  or  in 
retaining  liim  in  its  employ,  and  in  support  of  this  he  quotes  Mr. 
iSedgwick  on  Damages,,  volumo  1,  section  880.  True  tlie  learned 
author  savs  such  rule  obtains  in  manv  jurisdictions.  F'ortunatelv 
It  has  nev(»r  obtained  in  Kt^ntucky,  and  we  are  not  now  so  im- 
pressed with  its  soundness  or  authority  as  to  undertake  to  en- 
graft it  on  our  jurisprudence — of  little  value  to  the  injured  and 
outraged  [)asseng('r  would  all  other  declarations  of  law  be  if  this 
rule  obtained  as  stated. 

The  later  and  better  rule  seems  to  be  that  corporations  are 
liable  for  the  acts  of  their  servants,  committed  within  the  scope 
of  their  employment,  as  by  the  master  of  a  steamboat  or  tlie 
conductor  of  a  railway,  with  referenre  to  their  passengers.  This 
rule  has  often  been  applied  in  Kentucky. 

As  to  the  evidence  submitted  by  plaintiff  to  the  jury  on  this 
trial  it  is  suftlcient  to  say  tiiat  it  tended  to  establish  the"  allega- 
tions made  in  plaintiff's  petition,  and,  if  so,  the  court  was  au- 
thorized to  submit  the  case  to  the  jury.  They  were  then  the 
sole  judges  of  its  value  and   sufficiency. 

As  to  the  bodily  and  mental  su tiering  and  the  spell  of  sickness 
resulting  to  plaintiff,  by  reason  of  the  wrongful  act  of  the  de- 
fendant in  taking  her  beyond  her  destination,  this  was  sub- 
mitted to  the  jury  for  consideration,  only  on  the  condition  that 
U  was  true  in  point  of  fact,  and  that  it  was  proximately  caused 
by  said  acts  of  defendant.  The  attending  physician  was  of  this 
opinion,  and  so  testified,  as  well  as  plaintitf  and  other  members 
of  the  family.  Neither  do  we  think  the  confusion  in  the  argu- 
ment by  the  several  counsel  of  this  case  in  the  court  below  is,  on 
tlie  facts  as  stated  in  the  bill  of  exceptions,  of  sufficient  import- 
ance to  set  aside  a  verdict,  just  and  proper,  under  all  the  facts 
of  the  case. 

In  support  of  the  general  doctrine.s  announced  herein  we  refer 
to  L.  <fe.  N.  R.  R.  Co.  V.  Bullard,  S5  Ky.,  307;  and  Same  v.  Same, 
on  a  second  appeal,  ItJ  Ky.  Law  Rep.,  7H5;  Dawson  v.  L.  &.  N. 
R.  R.  Co.,  6  Ky.  Law  Rep.,  «6H;  Sanuels  v.  Richmond  &  Dan- 
ville R.  R.  Co.,  28  Am.  State  Rep.,  888;  Spellman  v.  Richmond  & 
Danville  R.  R.  Co.,  28  Am.  State  Rep.,  858. 

Judgment  affirmed. 


WILLIS  V.    BAKER. 
(Filed  March  2,  1895— Not  to  be  reported.) 

1.  The  evidenoe  shows  so  olearly  that  appellant  and  appellee  were  partners 
tbat  the  judgment  below,  finding  otherwise,  is  reversed. 

3.  Contra«cs~Coinnilssioner  to  let  contract  partner  with  contraotor— The 
act  of  the  general  assembly  appointing  commlpploners  to  let  contracts  for  the 
construction  of  a  turnpike  in  Kenton  county  did  not  prohibit  one  of  the  com- 
niisfiioners  from  becoming  a  partner  with  one  who  obtained  the  contract  to 
do  the  work;  and  the  contractor  will  not  he  heard  to  say  that  the  copartner- 
ship with  one  of  the  commissioners  was  fraudulent  or  void. 
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J.  W.  Bryan  for  appellant. 

B.  A.  Glenn  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Gufly. 

Some  time  prior  to  January,  1892,  Samuel  Baker  undertook  to 
build  one  mile  of  a  turnpike  road  in  Kenton  county,  whiob  con- 
tract was  let  by  commiBsioners  appointed  under  an  act  of  the 
General  Assembly,  approved  May  13,  1890,  appellant  being  one 
of  the  commissioners. 

On  the  18th  of  January,  1892,  B.  E.  Willis,  the  appellant,  insfi- 
tuted  this  action  in    the  Kenton   Circuit  Court,  claiming  to  be  a 

fiartner  in  said  contract  of  building,  entitled  to  bear  half  the 
osses,  if  any,  and  to  be  entitled  to  half  the  profits,  and  alleging 
that  his  part  of  the  profits  was  $262.44.  Appellee  denied  the  ex- 
istence of  the  partnership.  A  trial  resulted  in  a  judgment  dis- 
missing plaintiff^s  petition,  and  a  judgment  in  defendant's  favor. 
From  tliat  judgment  plaintiff  has  appealed. 

It  is  true  that  the  proof  shows  that  the  work  had  not  been  oom- 
pleted  before  the  institution  of  this  suit,  and  if  that  defense  had 
been  relied  on  by  appellee  it  may  be  that  the  petition  should 
have  been  dismissed  without  prejudice,  but  it  seems  that  the 
sole  issue  was  as  to  whether  or  not  there  was  a  partnership. 

It  is  urged  in  argument  that  appellant,  being  a  commissioner, 
ought  not,  or  could  not,  properly  be  a  partner  in  this  contract. 

It  may  be  that  he  placed  himself  in  a  position  to  be  criticised 
or  condemned  for  so  doing,  but  It  is  not  contended  that  the  act 
of  assembly,  under  which  he  was  acting,  prohibited  him  from 
becoming  a  partner  in  such  contract. 

It  does  not  appear  that  the  county  or  the  other  commission- 
ers, who  were  made  parties  hereto,  and  who,  it  seems,  are  to 
pay  out  or  control  the  payment  for  the  work,  are  claiming  that 
appellant  acted  fraudulently,  or  in  any  way  wronged  or  cheated 
the  county.  It,  therefore,  results  that  the  sole  question  is,  was 
appellant  and  appellee  partners  in  the  building  of  said  mile  of 
turnpike?  It  seems  to  us  that,  taking  all  the  evidence  together 
in  the  case,  the  partnership  was  well  proven. 

The  statements  of  the  different  witnesses  and  the  actual  facts 
and  circumstances  introduced  by  the  appellant  preponderate  so 
largely  in  his  favor  that  we  feel  constrained  to  reverse  the  judg- 
ment of  the  lower  court. 

The  judgment  below  is,  therefore,  reversed  and  cause  re- 
manded, with  directions  to  audit  and  settle  the  business  of  the 
partnership  and  for  further  proceedings  consistent  with  thia 
opinion. 
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CUMMINS  V.  BRADFORD'S  ADM'R. 

(Filed   February  23,  1895— Not  to  be  reported.) 

Injunction  to  prevent  collection  of  jadgment  In  favor  of  adinlnistrator— A 
defendant  is  not  entitled  to  an  injunction  to  prevent  the  collection  of  a 
judgment  agrainst  him  in  favor  of  an  administrator  on  the  ground  that  the 
adialntstrator  is  insolvent,  and  that  if  the  judgment  is  paid  to  him  it  will 
be  lost  to  the  distributees  of  the  estate,  and  that  defendant's  right  to  the 
shares  of  certain  distribut-ees,  which  have  been  assigned  to  hiui,  and  his 
right  to  his  claim  for  certain  damages  against  the  distributees  of  the  estate, 
-who  are  alleged  to  l)e  insolvent,  will  be  lost  to  him  if  he  is  compelled  to  pay 
the  judgment  to  the  administrator. 

J.  W.  Bryan  and  O'Hara  &  Rouse  for  appellant. 

Leslie  T.  Applegate  for  appellee. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Judj^e  Paynter. 

John  Bradford,  domiciled  in  Pendleton  county,  Ky.,  died  intes- 
tate in  1868.  His  widow  qualified  as  his  administratrix  in  1869, 
and  settled  the  estate  entirely,  except  some  stock  in  the  Coving- 
ton &  Lexington  R.  R.  Co.,  which,  at  the  time  of  the  administra- 
trix's final  settlement  and  the  partition  of  the  land  among  the 
heirs,  was  regarded  as  worthless  by  her  and  the  heirs  of  the  de- 
cedent. 

The  administratrix  having  died,  and  this  stock  becoming  valu^ 
able,  the  plaintiff,  H.  N.  Bradford,  Qualified  as  administrator  de- 
bonis  non  of  John  Bradford,  and  sold  part  of  the  stock  to  the  ap- 
pellant, Cummins,  for  $1,160,  for  which  he  executed  his  note  on^ 
the  Hd  day  of  August,  1881.  Failing  to  pay  all  of  the  note,  this; 
action  was  instituted  against  apppellant  to  recover  the  balance- 
due  them. 

Appellant  filed  a  pleading  which  was  styled  answer,  set-off  and 
cross  petition,  by  which  he  claimed  that  he  was  entitled  to  a 
credit  thereon  for  various  sums  which  he  (Cummins),  while  the- 
note  was  temporarily  in  his  possession,  placed  on  it.    Among  oth- 

vol.  16—48 
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ers  was  one  for  $230,  which  the  plaintiff,  in  his  personal  charac- 
ter, owed  him,  and  the  prineipal  credit  was  one  for  $644.45,  which 
he  claimed  certain  of  the  children  of  John  Bradford  owed  him, 
on  account  of  a  warranty  in  a  deed  for  certain  lands  conveyed  to 
their  ancestor,  from  which  he  was  evicted  by  a  paramount 
title.  J 

The  court  below,  on  the  2d  day  6f  April,  1888,  rendered  Judg- 
ment against  the  appellant  for  the  amount  of  the  note,  with  cer- 
tain credits,  which  were  payments  made  by  the  appellant  on  the 
note.  The  court  held  that  the  otirer  credits  whioh  apullant  had 
placed  on  the  note,  and  about  which  the  controversy  arose^  were 
not  proper,  and  the  court  refused  to  allow  them. 

The  court,  in  rendering  judgment,  ordered  that  no  «xecution8 
should  be  issued  until  an  order  was  entered  in  tlie  case  directing 
it  to  be  done.  At  a  subsequent  term  of  the  court,  on  the  15th  day 
of  April.  1891,  the  court  entered  an  order  directing  an  execution 
be  issued  upon  the  judgment.  In  each  of  the  judgments,  supra, 
the  court  allowed  appellant  to  make  further  preparation  of  his 
cross  petition. 

Appellant  appealed  from  the  judgment  to  the  Superior  Court, 
and  superseded  it.  That  court  afflrme^^^^^  judgment,  with  dam- 
ages, which  amounted  tu  $138.85,  and  issued  a  mandate,  direct- 
ing the  court  below  to  enter  a  judgment  against  the  appellant  for 
that  amount.     (15  Ky.  Law  Rep.,  155.) 

On  a  return  of  the  case  appellant  amended  his  pleading,  mak- 
ing all  persons  interested  in  the  estate  of  John  Bradford  parties, 
and  more  especially  set  out  his  claim  resulting  from  the  evic- 
tion, and  alleging  that  certain  ones  of  the  children  of  John  Brad- 
ford, who  were  entitled  to  shares  in  the  estate  arising  from  the 
collection  of  the  judgment  which  was  rendered  against  him  on 
the  note,  had  assigned  their  interest  to  him  and  claimed  that  he 
should  be  permitted  to  retain  in  his  hands  the  shares  of  certain 
other  children  of  John  Bradford  to  pay  their  part  of  the  alleged 
indebtedness  resulting  from  the  eviction.  He  alleged  that  they 
were  insolvent,  and  that  they  had  received  as  heirs  from  the 
estate  of  John  Bradford  much  more  than  their  respective  liabil- 
ities to  him. 

Appellant  alleges  that  the  plaintiff  is  insolvent,  and  that  if  he 
is  compelled  to  pay  the  judgment  and  the  ten  per  cent,  damages 
adjudged  by  the  Superior  Court  on  the  affirmance  of  the  judg- 
ment, it  will  be  lost  to  him  and  the  distributees.  He  prays  that 
he  be  permitted  to  retain  so  much  of  the  amount  in  his  hands  as 
is  necessary  to  pay  him  his  debts  against  £he  certain  heirs  and 
the  shares  of  certain  heirs  who. have  made  transfer  of  their  in- 
terests to  him. 

Appellant  procuerd  an  order  of  injunction  from  the  clerk  of 
the  Fendleton  Circuit  Court,  enjoining  Henry  H.  Bradford,  ad- 
ministrator de  bonis  non  of  John  Bradford,  from  taking  any  steps 
to  collect  the  judgment  rendered  in  the  case  or  the  10  per  cent. 
damage  ^awarded  by  the  Superior  Court,  by  execution  or  otlierwise. 

The  court  below,  upon  motion  during  the  term  of  court,  but 
without  appellant  having  notice  that  such  motion  would  be 
madt',  dissolved  the  injunction  and  renderecl  judgment  against 
appellant  for  $138.85,  the  damages  awarded  by  the  Superior 
Court.  From  that  action  of  the  court  this  appeal  is  prosecuted. 
The  order  of  injunclion  is  not  to  restrain  the  certain  heirs, 
whose  shares  appellant  seeks  to  subject  to  the  payment  of  his 
debt,  from  assigning  or  transferring  their  interests  in  the  estate, 
nor  to  restrain  tliC  administrator  from  making  payments  to  them. 
It  is  to  restrain  the  administrator  from  taking  steps  to  collect 
the  judgment  or  damages  awarded  ijy  tlie  Superior  Court,  by 
execution  or  otherwise. 
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While  t()e|;^,  are  allegations  jof  insolveaoy  of  the  heirs,  who  are 
claimed  to  be  indebted  to  appellant,  and  to  the  plaintiff  as  one 
^f  them,  yet  there  is  no  allegation  that  the  sureties  upon  the 
bond  of  Henry  N.  Bradford,  administrator  de  bonis  non,'  are 
insolvent. 

The  record  shows  the  estate  is  solvent  and  owes  no  debts, 
unless  the  expenses  of  this  litigation  have  not  been  paid.  The 
appellant  could  not  have  aided  his  cause  by  alleging  that  the 
estate  was  insolvent.  If  it  were,  that  would  imply  that  there 
were  debts  against  it  to  share  in  a  pro  rata  distribution,  and 
there  was  nothing  to  distribute. 

If  the  sureties  on  the  bond  were  not  good,  it  is  within  the 
power  of  the  Pendleton  County  Court  to  compel  the  administra- 
tor to  give  a  bond  with  sufficient  sureties,  and  appellant  being 
Interested,  can  hf^ve  the  court  to  act  in  the  matter  and  thus  pro- 
tect himself.  It  i»  true  that  it  is  alleged  that  if  the  administra- 
tor collects  the  judgment  and  damages,  it  will  be  lost  to  appel- 
lant and  the  distributees.  No  facts  are  alleged  from  which  such 
a  result  can  be  inferred.  Only  one  condition  could  arise  that 
would  produce  that  result,  which  would  be  for  the  administrator 
to  collect  the  money,  fail  to  distribute  it  according  to  the  rights 
-of  the  parties,  then  the  insolvency  of  his  sureties  defeat  the 
realization  of  the  amounts  due  them. 

It  appears  there  are  no  debts  against  the  estate,  and  as  there 
■seems  to  be  no  question  but  what  appellant  has  acquired  by 
assignment  the  shares  of  certain  of  the  heirs  in  the  estate,  fair 
dealing  on  the  part  of  the  administrator  requires  that  he  should 
iDake  some  adjustment  with  the  appellant  which  would  allow 
bim  to  retain.the  approximate  amount  due  on  such  assigned  shares 
until  there  is  a  final  settlement  of  the  estate,  but  as  a  judgment 
has  been  obtained  against  the  appellant  for  the  amount  which 
he  owes  the  estate,  and  there  being  no  law  or  rule  in  eauity 
known  to  us  in  the  present  state  of  case  which  allows  appellant 
to  offset  the  interest  thus  held  against  the  judgment,  we  can  not 
•see  a  way  to  give  such  relief. 

The  appellant  was  evicted  in  1874.  He  has  never  proven  hia 
claim  against  the  estate  of  John  Bradford,  nor  does  he  seek  a 
recovery  against  the  estate  by  this  action.  He  has  endeavored 
to  collect  it  by  negotiations  with  the  heirs  and  by  a  recovery  in 
this  action  against  some  of  them,  by  having  their  interests  in 
the  amount  he  owes  the  estate  appropriated  to  the  payment  of 
bis  debt  against  them. 

As  the  allegation  of  the  amended  cross  petition  did  not  author- 
ize the  granting  of  the  injunction  restraining  the  administrator 
from  collecting  the  judgment  and  damages  awarded  by  the 
Superior  Court,  we  aire  of  the  opinion  the  court  did  not  err  in 
-dissolving  the  injunction. 

From  this  view  of  the  case  the  necessity  of  discussing  the 
question  as  to  the  right  of  the  clerk  or  the  court  to,  jlssu^  an  order 
of  injunction,  which  would  prevent  the  court  from  executing  the 
mandate  of  the  Superior  Court,  is  obviated.  We  will  simply  say 
that  the  court  did  not  err  in  rendering  the  judgment  for  dam- 
ages, as  directed  by  the  mandate. 

Judgment  affirmed.  

HUMBERTS  TRUSTEE  v.  CENTRAL  KENTUCKY  LUNATIC 

ASYLUM. 

(Filed  March  6,  18f6— Not  to  be  reported.) 

Lnoatlos— Liability  to  asyliim  for  board— The  Qsta^  qf  odb.  found  by  the 
Terdlot  of  a  jury  to  be  a  lunatic  la  liable  to  \he  asfylum  in  wbjpb  he  is  ood- 
flned  for  his  board,  lodging  and  medical  attention  unless  the  verdict  of  the 
jury  also  flnda  that  be  has  no  estate  sufficient  for  his  support. 
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Neither  the  board  of  oomnilfssloners  of  an  asylum  nor  its  superin tensest 
nor  the  general  assembly  oan  deolare  a  lunatic  to  be  a  pauper  as  to  relleye 
his  estate  from  liability  for  his  board  at  a  State  asylum,  a  jury  alone  taavipff; 
power  to  do  so. 

W.  O.  Bradley  for  appellant. 

B.  P.  Jacobs  and  W.  J.  Landram  for  appellee. 

Appeal  from  Garrad  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Central  Kentucky  Lunatic  Asylum,  created  by  statute  a  cor- 
poration, with  power  to  sue  and  other  powers  usually  given, 
brought  this  action  to  recover  judgment  for  and  subject  real 
estate  to  pay  amount  of  board,  lodging  and  medical  attention  for 
eight  years,  at  rate  of  $200  per  year,  furnished    by  plaintifT    to 

James  C.  Humber,  adjudged  April  21,  1884,  by  proper  authority, 
a  lunatic,  and  to  be  taken  to  a  lunatic  asylum,  L.  F.  HubblV, 
trustee,  and  wife  and  children  of  the  lunatic  being  made  defend- 
ants. 

To  the  petition  answer  was  flled,  in  which  it  was  in  Fubstanee 
stated,  that  in  1885  L.  C.  Hubble,  trustee,  applied  to  the  general 
assembly  to  pass  a  special  statute  placing  James  C.  Humber  on 
the  pauper  list,  and  thereby  exempt  him  and  his  estate  from 
paying  anything  to  the  State  for  lodging,  board  and  medioal 
attention  at  the  asylum;  but  he  ceased  to  press  the  application 
upon  suggestion  of  H.  K.  Pusey,  superintendent  of  the  asylum, 
that  he  instead  apply  to  the  board  of  commissioners  to  place 
said  lunatic  upon  the  pauper  list;  and  that  he  was  aftervrards 
informed  by  Pusey  the  board  had  done  so. 

To  that  answer  a  general  demuirer  was  sustained,  followed  by 
judgment  for  amount  of  the  demand  sued  for  that  had  acerued 
witliin  Ave  years  next  before  institution  of  the  action,  plea  of 
limitation  to  the  residue  being  sustained;  and  to  satisfy  the 
debt  it  was  adjudged  tliat  a  tract  of  176  acres  of  land  belonging 
to  the  lunatic,  after  taking  out  of  it  $1,000,  value  of  homestead 
for  wife  and  children,  be  annually  leased  and  rent  arising  be 
applied. 

We  agree  with  the  court  below  that  the  answer  contained  no 
statement  amounting  to  a  defense  to  the  action,  except  as  to 
that  part  of  the  demand  accrued  more  tlian  five  years  before  the 
action  was  brought.  If  Hubble,  the  trustee,  had  succeeded  in 
procuring  passage  of  the  special  act  putting  Humber,  the  luna- 
tic, on  the  pauper  list,  it  would  have  been  manifestly  invalid, 
as  was  the  order  to  the  same  effect  which  he  states  in  his  answer 
Pusey  informed  him  the  board  of  commissioners  had  made;  for, 
according  to  a  statute  general  in  application,  then  existing,  no 

f)erson  waa  deemed   or  could    be   treated   as  a  pauper,  idiot  or 
unatic  who  had  not  been  found  by  verdict  of  a  jury  to  be  an  idiot 
or  lunatic,  and  that  he  had  no  estate  sufficient  for  his  support. 

So  far  from  James  C.  Humber  being,  when  found  a  lunatic  or 
at  any  time  since,  without  sufficient  estate  for  his  support,  the 
Jury  of  inquest  found  he  had  property  of  near  $10,000  in  value<» 
and  he  now  has  a  life  estate  in  a  valuable  tract  of  land,  contain- 
ing 176  acres,  remainder  interest  belonging  to  his  children.  So 
that  even  if  it  be  true  Hubble,  trustee,  was  induced  to  cease 
application  for  passage  of  the  act  mentioned  bv  suggestion  of 
Pusey  to  apply  to  the  board  of  commissioners  to  nave  the  lunatic 
illegfdiv  fmt  on  the  pauper  list,  no  available  defense  to  this 
action  is  thereby  constituted.    Moreover,  it  was  alleged  in  plain. 
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tiWfi  petition,  iind  not  denied,  that  the  lunatio  was   taken  into 
the  asylum  with  consent  and  request  of  the  trustee. 
Judgment  affirmed. 

(Extension  of  opinion— Filed  April  10,  1895.) 

Opinion  of  the  court  by  Judga  Lewis. 

We  think  the  lower  court  has  power  and  should  keep  this  case 
«on  the  docket  so  as  to  require  the  trustee  to  properly  collect  the 
rents  of  the  land  and  apply  them  to  pay  installments  due  the 
•Central  Kentucky  Lunatio  Asylum  for  board  and  lodging  of  the 
iunatic,  thereby  saving  costs  and  expenses  of  further  litigation 
•on  the  subject. 


DURHAM  V.  LOUISVILLE  A  NASHVILLE  R.  R.  CO. 
(Filed  February  20,  1895— Not  to  be  reported.) 

Pleadings— Injury  through  ne^leot  of  railroad— Alighting  of  passenger  at 
night  in  unsafe  plane— The  petition  alleged  that  one  of  defendant's  oon- 
duotors,  in  ch^trge  of  a  passenger  train,  promised  to  put  plaintiff,  a  passen- 
ger, off  at  a  certain  plaoe  where  the  train  usually  stopped,  and  which  was  a 
safe  place  to  alight:  that  after  the  train  passed  saia  place  some  distance, 
having  slowed  up  a  little,  and  while  it  was  in  motion,  one  of  the  railroad's 
employes  directed  plaintiff  to  get  off;  that  it  was  very  dark,  and  plaintiff 
being  led  to  believe  that  he  was  at  said  place  and  a  safe  place,  did  get  off, 
and  In  so  doing  fell  and  the  cars  passed  over  his  foot ;  that  the  employe,  who 
-directed  him  to  get  off,  knew  it  was  unsafe  for  him  to  do  so.  Held— The 
'I)etltion  did  not  state  a  cause  of  action. 

Hobson  &  O'Meara  and  J.  D.  Irwin  for  appellant. 

W.  H.  Marriott  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazel rigg. 

The  appellant  avers  that  he  was  a  passenger  on  the  appellee^s 
road  bound  for  Louisville,  and  requested  the  conductor  to  stop 
his  train  at  Seventh  street,  it  being  a  point  where  the  appellee 
usually  put  passengers  off  when  requested;  that  when  the  train 
reached  Seventh  street,  which  is  a  siife  place  to  get  off,  it 
slowed  up  a  little,  and,  after  passing  the  street  some  distance, 
and  while  the  train  was  in  motion,  one  of  the  employes  of  the 
appellee,  either  the  conductor  or  a  brakeman,  appellant  does 
not  know  which,  directed  him  to  gel  off;  that  it  was  very  dark, 
and  being  led  to  believe  that  the  train  was  at  Seventh  street, 
^nd  that  it  was  safe  for  him  to  get  off,  he  did  get  off;  that  in  so 
doing  he  fell,  and  the  cars  ran  over  his  foot,  etc. 

He  avers  further,  that  the  employe  who  directed  him  to  get  off 
knew  that  they  had  passed  that  street,  and  knew  that  it  was 
uusafe.for  him  to  get  off  where  he  did. 

The  court  below  sustained  a  demurrer  to  the  petition,  aqd  of 
this  the  appellant  complains.  We  assume  from  the  averments 
of  the  petition  that  it  was  the  duty  of  the  appellee  to  have  stop- 
ped its  train  at  Seventh  street  so  that  the  appellant  might  have 
safely  alighted.  In  not  doing  so,  it  was  guilty  of  negligence. 
Nevertheless,  if  the  danger  of  getting  off  the  moving  train  was 
obvious  or  apparent,  the  appellant  ought  not  to  have  made  the 
•attempt.  He  ought  not  to  have  weighed  life  and  limb  against 
.inconvenience  and  loss  of  time. 
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Unless  the  danger,  however,  was  ol)y.ii>u6  and  apparent,  he 
Justified  in  making  the  attempt  on  the  invitation  and  advice  of 
the  servant.  His  petition,  therefore,  must  preclude  the  hypotbesia 
that  when  he  made  the  attempt  the  danger  was  obvious  or  ap- 
parent, for  otherwise  he  would  fail  to  state  facts  sufflcient  to 
support  a  cause  of  action.  When  su  tested  it  seems  to  U8  the 
petition  is  defective  in  that,  first,  we  may  fairlv  infer  that  the 
speed  of  the  train  was  such  as  to  render  the  danger  imminent 
and  obvious,  ^e  does  not  at  least  show  the  contrary.  He  says 
that  when  they  reached  Seventh  street,  at  the  usual  rate  of  speed 
as  we  may  fairly  infer,  "they  did  slow  up  a  little,''  and  this  is 
the  ony  allegation  on  that  subject.  From  a  speed  of  thirty  miles- 
an  hour  the}'  may  have  reduced  it  to  ten  or  fifteen,  and  yet  it 
can  not  be  said  that  a  passenger  might,  under  such  circum- 
stances, Jump  from  the  moving  train  simply  because  the  servant 
of  the  company  told  him  to  do  so. 

In  the  second  place,  the  averment  is  that  'Mt  was  very  dark," 
and  hence  his  leai>  was  out  into  the  dark  at  a  place  which  he 
only  supposes  was  Seventh  street.  He  inferred  it  was  at  Sev- 
enth street,  although  the  agreement  with  the  conductor  was 
that  when  he  reached  Seventn,  he  would  stop  for  him.  He  could 
appreciate  by  the  use  of  his  own  senses  that  it  was  very  dark, 
and  could  not  have  relied  on  the  servant  in  that  particular. 

In  the  third  place,  it  is  not  shown  that  the  place  where  he 
alighted  was  to  any  extent  dilferent  in  point  of  safety  from  the 
place  at  which  he  supposed  lie  was  alighting.  So  far  as  he  alleges 
the  places  were  equally  safe.  The  averment  that  the  servant 
knew  that  the  place  was  an  unsafe  one  for  gettintr  off  the  train 
is  not  one  to  the  effect  that  it  was  in  fact  an  unsafe  or  danger- 
ous place  for  such  purpose.  Moreover,  we  do  not  know  ho^v 
recklessly  or  carelessly  the  appellant  may  have  left  the  steps  or 
platform  of  the  car  to  reacn  the  ground.  We  are  merelv  told 
that  the  appellee,  by  its  agents  and  servHnts,did  certain  negligeot 
and,  for  that  matter,  highly  reprehensible  things,  and  that  after 
that  the  appellant  fell. 

It  may  be  said  that  by  reason  of  the  direction  of  the  servant  to- 
the  appellant  to  get  off,  he  had  the  right  to  assume  It  to  have 
been  a  safe  place  for  such  purpose,  and  so  we  may  concede;  but 
suppose  it  was  in  fact  a  safe  place,  and  yet  the  passenger  felK 
would  the  road  be  liable  merely  because  the  place  w^as  not  in. 
fact  Seventh  street? 

While  we  think  the  appellant  stated  certain  facts  from  which 
we  might  impute  negligence  to  the  company,  yet  he  fails  to  show^ 
that  the  injury  was  caused  by  reason  of  his  aliffhting  from  the^ 
train  at  an  unsafe  or  dangerous  place,  or  that  his  getting  off  in 
the  dark,  and  under  the  circumstances  surrounding  bim,  was. 
not  obviously  dangerous,  and  his  own  conduct  reckless  and  im- 
prudent. 

Judgment  affirmed. 


FINNELL,  Ac.  v.  HIOGINBOTHAM,  TRL/STEE,  Ac. 

(Filed  February  28,  1895.) 

1.  Equitable  lien  od  land  of  trustee  to  fieoure  oefitui  qDe  truet-^Wfaere  k. 
oonrt  directs  tbe  prooeeds  arising  out  of  the  sale  of  certain  land  to  be  in- 
vested by  a  trustee  for  her  ward  in  real  or  personal  estate,  and  dirpots  a  oon« 
▼eyanoe  of  said  land  to  the  trustee,  the  land  so  conveyed  Is  charged  with  tbe> 
trust  funds  until  the  trustee  invests  such  funds  in  other  real  or  personal 
property  for  tbe  benefit  of  tbe  ward. 

2.  Same— Priorities— Where  the  trustee  fails  to  invest  the  trust  fonds  Id 
Other  real  or  personal  property,  a  lien  exists  on  the  land  conveyed  to  her  u^ 
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secure  aaid  fODds,  prior  and  superior  to  the  claim  of  the  trustees  creditors, 
who  have  aoqulred  no  specific  lien  thereon. 

8.  Same— Where  the  property  of  the  trustee  goes  into  the  hands  of  an  as- 
sliznee  or  trustee  for  the  henent  of  his  ci editors,  the  ward  can  not  charge  his 
debt  upon  the  estate  of  his  trustee  as  a  preferred  one  under  section  7  of 
article  3  of  ohapter  44  of  general  Statutes,  since  the  trust  was  not  created  by 
deed  or  will. 

4.  Same— Under  a  prayer  for  general  relief  th<*  ward  is  entitled  to  have  the 
land  declared  to  be  charged  with  an  equitable  lien,  although  the  claim  is 
presented  In  her  petition  as  a  preferred  one  under  the  general  statutes. 

5.  Appeals— Partial  transcript— Homestead— Where  the  pleadings  and  the 
evidence  concerning  appellant's  claim  to  a  homestead  are  not  contained  in 
the  record,  the  refusal  of  the  court  to  allow  such  claim  can  not  be  reviewed 
on  appeal. 

6.  Same— Where  an  appellant's  claim  to  certain  exemptions  was  denied  by 
an  order  entered  on  March  22d  and  not  appealed  from,  her  right  to  such 
exemptions  will  not  be  determined  on  her  apr^eal  fmm  a  judgment  subse- 
quently entered  in  the  case,  which  merely  confirms  the  previous  final  Judg- 
ment as  to  the  exemptions. 

W.  J.  Landram  and  R.  H.  Tomlinson  for  appellants. 

W.  O.  Bradley  for  appellees. 

Appeal  form  Garrard  Cirouit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Ann  M.  Broaddus,  by  a  judgment  of  the  Madison  Common 
Pleas  Court,  was  made  trustee  for  the  appellant,  Mattie  E. 
Finnell,  and  her  children  for  the  investment  of  $195,  arising  out 
of  the  sale  of  certain  land,  Including  a  2I-acre  tract  in  Oarrard 
county. 

The   court   by   its   commissioner   conveyed   her   the   land,  but 

directed  this   fund  of  $195  should  be  invested   by  her  in   real  or 

personal  property   for   the   benefit  of   the   appellant,   Mattie  E. 

Finnell,  and  her  children.     This  21  acres  of  land   was  impressed 

with  trust  and  an  equitable  Hen  existed  on   it  until  the  trustee 

executed  the  trust  by  investing  the  fund  in  either  real  or  per- 
sonal property  for  the  benefit  of  her  cestui  que  trust.  The  trustee 
having  failed  to  so  invest  the  fund,  the  cestui  que  trust  can 
assert  a  lien  in  this  action  as  a  superior  claim  to  that  of  her 
general  creditors,  and  as  there  were  no  valid  mortgage  liens  on 
the  21  acres  of  land,  the  appellant  and  her  children  are  entitled 
to  have  it  enforced.  It  is  insisted  by  counsel  for  appellant  that 
this  is  a  preferred  claim  under  chapter  44,  article  2,  section  7, 
General  Statutes.  This  contention  is  not  sustained  because  the 
debt  is  not  created  by  deed  or  will.  Neither  is  it  a  lien  for  pur- 
ohabe  mone3'.  It  is  an  equitable  lien  which  followed  the  laud 
into  the  hands  of  the  trustee. 

While  appellant,  Mrs.  Finnell,  asserted  it  as  a  preferred  claim 
against  the  trust  estate,  yet  in  the  prayer  for  general  relief  the 
equitable  lien  can  be  enforced.  The  court  erred  in  refusing  to 
enforce  this  lien  for  the  $195,  with  interest  from  the  7th  day  of 
June,  1887,  and  in  holding  that  the  debt  should  be  classed  with 
the  general  claims  against  the  estate. 

Ann  M.  Broaddus  appeals  and  asks  a  reversal  of  the  judg- 
ment, because  she  was  not  allowed  a  homestead  and  certain  ex- 
empt personal  property.  It  appears  from  the  judgment  that  there 
j^ere  four  mortgages  on  her  land,  out  of  which  it  is  claimed  a 
homestead  should  be  assigned.  One  to  J.  B.  Carter;  one  to  C. 
C  Stormes;  one  to  Berea  College;  and  one  to  J.   B.  Sweeney. 
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None  of  the  pleadings  filed  in  the  ease  by  either  of  the  mort- 
gagees are  copied  into  the  record  and  the  judgment  is  that  she  Is 
not  entitled  to  a  homestead  against  these  mortgages.  The  Judg- 
ment shows  that  by  consent  of  the  parties  oral  proof  was  intro- 
duced on  the  question  of  her  right  to  a  homestead.  No  bill  of 
exceptions  is  made  part  of  the  record.  With  the  record  as  it  ap- 
pears before  us,  we  can  not  revise  the  judgment. 

It  is  claimed  that  the  court  bblow  erred  in  refusing  to  have  set 
apart  to  Ann  M.  Broaddus  certain  personal  property  as  exempt. 
The  judgment  of  March  31.  1898,  from  which  the  appeal  is  taken, 
does  not  determine  the  question  as  to  her  right  to  the  exemp- 
tion, except  it  confirms  a  previous  judgment  of  th«  court  which 
was  final.  By  that  juderment,  rendered  on  the  22d  of  March, 
1893,  her  exempt  property  was  adjudged  to  be  for  the  benefit  of 
Sweeney,  except  such  as  was  embraced  by  prior  mortgages. 

There  is  no  appeal  from  the  judgment  of  March  22,  f893,  which 
determined  the  question  as  to  her  right  to  the  exemption  in  her 
personal  property.  However,  if  there  was  an  appeal  from  it  we 
could  not  hold  that  the  court  erred  because  none  of  the  plead- 
ings relating  to  the  question  have  been  made  part  of  the  record; 
in  tlie  absence  of  which  we  could  not  determine  as  to  the  pro- 
priety of  the  action  of  the  court  in  giving  the  exempt  personal 
property  to  Sweeney. 

Tne  pleading  of  Ann  M.  Broaddus.  w^hich  counsel  refers  to  as 
having  been  filed  on  the  16th  of  March,  1893,  in  which  she  claims 
a  homestead  and  personal  property  as  exempt  does  not  appear 
from  the  record  to  have  been  filed.  It  is  simply  marked  offered, 
and  there  is  no  order  filing  it.  It  is  not  part  of  the  record  and 
can  not  be  considered  on  this  appeal. 

The  judgment  as  to  Ann  M.  Broaddus  is  afilrmed,  and  reversed 
as  to  Mattie  E.  FinnelJ.  with  directions  for  further  proceedings 
consistent  with  this  opinion. 


ESKRIDGE,  Ac.  v.  CARTER  BROS.  &  CO. 

(Filed  February  23,  1895— Not  to  be  reported.) 

1.  Constitutional  law— Special  act— Feme  sole— Under  the  CoDstitution  of 
1849  the  loficislaCure  was  not  prohibited  from  enacting  a  special  act  oonferrlDg 
upon  a  married  woman  the  i>ower  of  a  feme  sole,  and  such  an  act  was  not 
iDvalid. 

2.  Fraudulent  oonveyunce— Improvement  of  wife's  property  by  husband— 
Creditors  of  an  insolvent  husband  can  not  subject  improvements  enacted 
upon  his  wife's  property  to  the  payment  of  their  debt  because  the  husband, 
a  carpenter,  worked  on  the  building  during  its  construction  or  afterwards 
acted  as  salesman  for  her  in  a  store  kept  bv  her  therein,  nor  can  th^y  subject 
same  to  the  extent  of  the  value  of  his  services,  his  wa^es  as  a  workman  even 
for  a  stranger  being  exempt  from  execution. 

8.  Same— Pleadings— Plaintiff  alleged  that  the  defendant  husband  was  the 
equitable  owner  of  certain  property  and  that  the  wife  held  the  legal  title 
without  payment  of  a  valuable  consideration:  that  the  husband  procured  a 
conveyance  to  the  wife  and  sbe  held  it  for  the  fraudulent  purpiise  of  prevent- 
ing  its  sale  for  his  debts.  The  answer  of  the  husband  traversed  the  allega- 
tions of  the  petition  and  the  answer  of  the  wife  exhibited  a  deed  to  her  from 
N.,  executed  in  1882,  under  which  she  claimed  she  held,  and  for  which  she 
alleged  she  had  paid  full  consideration  out  of  her  own  means.  The  reply 
denied  the  latter  averment  but  did  not  attack  the  deed  exhibited  by  the  wife. 
Held—The  petition  ought  to  have  set  out  specifically  what  conveyanoe  i( 
was  that  it  assailed  as  fraudulent,  and  when  and  from  whom  it  was  .pro- 
cured, and  stated  facts  showing  the  fraud.  The  reply  ought  to  have  assailed 
the  deed  exhibited  by  the  wife  if  plaintiff  sought  to  set  it  aside.  The  juds- 
ment  setting  aside  said  deed  as  fraudulent  was  not  authorized  by  the  plead- 
ings. 
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J.  8.  Wortham  and  Thos.  H.  Hines  for  appellants. 
"Geo.  W.  Stone  for  appellees. 
Appeal  from  Grayson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

The  petition  alleged  that  the  defendant,  J.  N.  Eskridge,  was 
the  equitable  owner  of  a  certain  house  and  lot  and  that  his  wife 
held  the  legal  title  thereto  without  lawful  conpideralicn  as 
against  the  plaintiff  and  other  creditors  of  the  husband;  that 
the  latter  procured  a  conveyance  of  the  property  to  the  wife,  and 
Bhe  held  it  for  the  fraudulent  purpose  of  preventing  its  sale  in 
-satisfaction  of  the  husband^s  debts. 

It  will  be  seen  that  we  are  not  told  from  whom  the  husband 
procured  a  conveyance  to  the  wife,  or  when  he  did  so,  or 
whether  or  not  it  was  one  of  record,  or  any  facts  costi  uting  the 
alleged  fraud.  No  circumstannces  are  stated  from  which  we  may 
■even  infer  fraud.  Eskridge  denied  only  the  allegations  of  the  peti- 
tion, and  his  answer  supplied  none  of  the  omitted  and  material 
tacts. 

The  wife,  in  addition  to  a  similar  denial,  averred  that  she  was 
the  owner  of  the  house  and  lot  by  deed  of  August  1,  1882,  made 
to  her  by  one  John  T.  Neal  and  of  record  in  the  proper  ofQce. 
She  flies  her  deed  and  relies  on  it  for  title.  She  also  avers  that 
«he  paid  for  the  property  with  her  own  means.  This  latter  aver- 
ment is  controverted  by  the  reply,  but  there  is  no  attack  on  this 
"deed  and  no  averment  affecting  its  validity,  or  any  charge  of 
fraud  in  its  procurement.  We  do  not  know  that  this  is  the  con- 
veyance to  which  reference  is  made  by  the  plaintiffs  in  their 
petition,  and  clearly  it  was  incumbent  on  them  to  have  set  out 
more  specifically  the  particular  transaction  which  they  wished 
to  assail  as  fraudulent,  and  to  have  pointed  out  the  conveyance 
they  sought  to  set  aside.  Certainly,  when  the  wife  filed  her 
evidence  of  title  and  relied  on  it,  they  should  have  pleaded  that 
this  was  the  deed  that  had  been  procured  by  fiaud,  if  the  pur- 
pose of  the  action  was  to  cancel  it. 

The  defendants  were  entitled  to  know  what  transaction  was 
assailed.  If,  without  assailing  the  transfer  of  the  lot  from  Neal  to 
the  wife,  the  purpose  of  the  plaintiffs  was  to  sell  the  improve- 
ments on  it  because  the  husband  had  paid  for  them,  and  was 
therefore  the  equitable  owner  of  them,  appropriate  averments  to 
that  effect  should  have  been  made.  The  pleadings,  therefore, 
do  not  seem  fo  authorize  the  judgment  below  setting  asidei  the 
conveyance  of  August  1,  1882. 

In  support  of  her  contention  that  she  had,  in  fact,  paid  for  the 
property  with  her  own  means,  the  wife  pleaded  that  by  an  act 
•of  tne  general  assembly,  approved  March  27,  1880,  she  had  been 
empowered  to  trade  as  a  feme  sole,  and  acquire  and  hold  by  pur- 
chase real  estate  and  other  property  free  from  the  debts  and  lia- 
bilties  of  her  husband.  The  court  below  held  this  act  to  be  un- 
constitutional. We  are  cited,  hoXvever,  to  no  authority  in  sup- 
port of  this  ruling.  We  know  that  very  many  such  acts  have 
been  passed  by  the  legislature  and  their  validity  appears  not  to 
have  been  questioned. 

In  one  case  the  wife  attempted  to^avoid  her  own  contract  made 
Vhlle  trading  under  such  a  special  act,  and  this  court  said  "the 
act  in  question  was  passed  in  1866,  and  while  it  does  not  occur 
to  us 'to  violate  the  provisions  of  the  old  Cons.titution,  it  is 
enough  to  say  that  the  beneficiary  of  the  act  and  the  one  pro- 
curing it  can  not  thus  impeach  it."     (Louisville  &  Nasliville  B. 
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B.  Co.  y.  Alexander,  ante,  806.)  The  old  Constitution  provided  tha% 
the  general  assembly  should  have  no  power  to  grant  divoroes^ 
to  change  the  names  of  individuals  or  direct  the  sales  of  estate 
belonging  to  infants  (sei!tion,32<,  article  2);  and  these  provisiona 
are  found  in  the  new  Constitution,  and  in  addition  thereto,  we 
find  an  express  inhibition  against  the  removal  of  the  disabilitleft 
of  feme  covert  by  special  legislation  (subsection  7,  section  59.) 

This  strongly  supports  the  contention  that  under  the  old  instru- 
ment the  act  was  regarded  as  constitutional,  and  we  are  not  dis- 
posed  at  this  late  day  to  hold  otherwise. 

The  proof  in  this  case  conduces  to  show  that  the  wife  had  sev^ 
eral  hundred  dollars  which  she  inherited  from  her  father's 
estate  and  which  she  had  preserved  intact  from  her  husband*a 
control.  This  she  had  when  empowered  to  trade  as  a  feme  sole, 
and  with  the  assistance  of  her  brother-in-law  she  engaged  In 
business  with  fair  success  for  some  two  years,  when  she  bought 
the  property  in  dispute  for  $500.  The  lot  had  formed  a  small 
part  of  the  homestead  allotted  to  her  husband,  upon  his  failure 
in  1878,  and  which  he  had  sold  to  one  Neal  for  $571. 

The  house  on  it  only  cost  a  few  bundled  dollars,  and  at  the 
time  the  wife  made  the  purchase,  she  seems  to  have  been  able  to 
do  so  with  her  own  means— provided  she  is  to  have  the  benefit, 
as  we  conclude  she  should  have — of  her  business  venture  under 
the  powers  conferred  by  the  legislative  act  in  question.  The 
only  contribution  shown  to  have  been  made  by  the  husband 
toward  the  purchase  of  the  property,  or  toward  the  accumulation 
of  the  means  with  which  the  purchase  was  made,  wan  his  work 
as  a  carpenter  on  the  building  erected  on  the  lot,  and  hisservicea 
as  a  salesman  in  the  store.  If  he  had  performed  this  work  and 
service  for  a  stranger  his  wages  would  have  been  exempt.  (Tur- 
ner v.  Short,  9  Ky.  Law  Rep.,  866.) 

In  Carter  Bros.  v.  Martin,  91  Ky.,  297,  this  court  said:  "The 
mere  fact  that  th«»  husband  has  had  an  agency  in  improving  or 
increasing  the  wife's  estate  by  rendering  personal  service  in  ita 
control  win  not  authori/.e  the  chancellor  to  appropriate  it  to  pay 
his  debts.'' 

The  judgment  subieoting  the  wife's  property  to  sale  for  the 
debts  of  the  husband  is  reversed,  with  clirections  to  dismiss  the 
petition. 


RICKETS  V.  HAMILTON,  Ac. 
(Filed  February  28,  1896— Not  to  be  reported.) 

1.  Cod tiDuanoe— Where  the  defendant,  upon  whom  was  the  burden  of 
proof,  took  his  depositions  only  a  short  time  before  the  beginning  of  (be 
term,  and  the  attorney  for  the  plaintiff  was  unable  thereafter  to  prepars  for 
trial,  owinfs  to  his  ab{mnce.irom  borne,  a  oontfnuanoe  stioold  havebe^n 
granted  plaintiff,  these  facts  lielng  made  to  api)ear  by  aflQdavlt. 

9.  Landlord's  Hen—Mortgage  by  tenant— The  Hen  created  by  a  tenant  hj  a 
mortfrage  on  his  part  of  the  crop  Is  superior  to  the  landlord's  lien  for  money 
due  him  by  the  tenant,  except  as  to  mon(*y  advanoud  by  him  to  the  tenant 
to  enable  bim  to  raise  the  crop. 

8.  Appeals—Mortgaices— Jurisdiction— Where  the  mortgagor  is  seeking  ta 
enforce  a  mnrtgaire  lien  on  the  proceeds  of  the  mortgaged  propert-r  for  an 
amount  greater  than  rbat  necessary  to  give  the  appellate  court  JnrfadiotloB 
on  appeal,  that  jurisdiction  Is  not  defeated  by  the  fact  that  Beveral  defend* 
ants  have  received  the  proceeds  of  such  mortgaged  property,  and  the  amouit 
received  by  and  sought  to  be  recovered  from  eaob  is  less  than  the  JurMlO^ 
tional  amount  for  an  appeal. 
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O^Rear  A  fiigstafl  for  appellant. 

Cornelison  &  McKee  for  appellees. 

Appeal  from  Montgomery  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

We  must  concur  in  the  opinion  rendered  by  the  Superior  Court 
in  this  case.     (Ante,  351.) 

The  debtor  owned  a  half  interest  in  a  crop  of  tobacco  that  he 
mortgaged  to  the  appellant.  This  tobacco  was  sold  by  the  land- 
lord, and,  refusing  to  pay  over  to  the  tenant  his  half,  the  latter 
sued  him  and  obtained  a  Judgment  for  $70,  the  proceeds  of  the 
tobacco  to  which  the  tenant  was  entitled.  This  Judgment  was 
assigned  by  the  tenant  to  his  attorneys.  Before  it  was  paid  over 
the  mortgagee  (appellant)  asserted  her  lien  to  the  proceeds  of 
the  tobacco  by  reason  of  her  mortgage,  and  also  claimed  that 
Oldham,  the  landlord,  owed  the  tenant  more  than  the  $70,  the 
proceeds  of  the  tobacco,  as  found  in  his  hands  by  the  jury  in  the 
case  against  him  by  the  tenant:  that  she  was  no  party  to  that 
suit  and  not  bound  by  it,  and  that  her  lien  was  superior  to  that 
of  Oldham^s  except  for  a  small  amount.  The  lien  secured  by  the 
mortgage  followed  the  proceeds  of  the  tobacco,  and  the  appel- 
lant was  entitled  to  recover  those  proceeds  as  against  each  of 
the  appellees  save  as  to  advan«jes  made  by  Oldham  to  enable  the 
tenant  to  raise  his  crop.  It  was  error,  therefore,  to  turn  the 
appellant  out  of  court  without  giving  her  the  relief  sought.  Be- 
sides, the  case  should  have  been  continued  upon  the  affidavit  of 
appellants  attorney. 

The  defendant  had  taken  depositions  but  a  short  time  before 
court,  and  the  attorney  for  the  plaintiff  (appellant)  stated  in  his 
affidavit  his  inability  to  prepare  the  case  for  trial,  owing  to  his 
absence  and  the  short  time  intervening  between  the  taking  of 
defendant's  depositions  and  the  term  of  the  court,  the  burden 
being  on  the  defendant. 

The  Superior  Court  had  Jurisdiction  of  the  appeal.  The  claim 
of  the  appellant  largely  exceeds  the  minimum  sum  over  which 
that  court  has  Jurisdiction.  She  says  that  $70  are  in  the  hands 
of  Hamilton's  attorneys,  and  a  larger  sum  in  the  hands  of  Old-^ 
ham.  Tbe  appellant  was  not  a  party  to  the  suit  of  Hamilton  v. 
Oldham,  and  the  fact  that  the  attorneys  had  only  $70  of  the 
proceeds  of  the  lobacco  can  make  no  difference. 

The  lien  sought  to  be  enforced  greatly  exceeds  $100.  and  the 
debtor,  by  applying  $70  to  one  creditor  and  the  same  to  another, 
can  not  in  that  manner  affect  the  recovery  or  oust  this  court  or 
the  Superior  Court  of  Jurisdiction. 

Reversed  and  remanded   for  proceedings   consist«!nt   with  this, 
opinion. 

Judge  Hazelrigg  not  sitting. 


WESTERN  DISTRICT  WAREHOUSE  CO.  v.  HAYES. 

(Filed  February  23,  1896.) 

1.  A  stockholder  of  a  oorporatloii.  whlob  is  a  party  to  an  ordinary  suit^ 
may  tostify  in  obief  for  It  after  it  bad  Introduoed.  Id  Its  own  behalf,  otber 
witnesses  who  aie  not  stock bolders. 

9.  Liability  of  warebouseman  for  failure  to  insnie  goods  in  warehouse — . 
Custom— Although  the  custom  of  a  particular  market  may  make  it  the  d^t]^ 
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\>f  a  warehooseman  to  insure  tobaooo  of  his  customers,  he  is  not  liable  for 
bis  failure  to  insure  tobaoco  subsequently  destroyed  by  fire  if  he  notified  its 
x)wner,  before  the  fire,  that  he  had  not  insured  It,  but,  held  it  at  the  owner's 
risk,  and  if  the  ownerznade  no  objection  but  acquiesced  in  that  action  of 
^he  warehouseman. 

W.  S.  Bishop  and  W.  D.  Greer  for  appellant. 

Smith,  Bobbins  A  Thomas  for  appellee. 

Appeal  from  Graves  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Jud^e  Grace. 

The  appellant  complains  of  the  acHon  of  the  lower  court  in  re- 
fusing to  hear  the  testimony  of  three  witnesses  offered  by  it  in 
x!hief  on  the  trial,  viz,  B.  H.  Gardner,  W.  L.  Hunt  and  N.  C. 
'Taylor,  it  being  shown  that  each  one  was  a  stockholder  in  the 
-defendant  corporation,  and  that  their  testimony  was  not  offered 
until  after  it  had  introduced  in  chief  a  witness  by  the  name  of 
Blalock,  who  was  not  a  stockholder.  The  materiality  of  the 
'evidence  oflfered  is  shown  and  jxceptions  duly  taken. 

We  think  this  ruling  of  the  lower  court  was  error.  Stockholders 
x)f  a  corporation,  who  may  be  offered  as  witnesses  in  behalf  of 
the  corporation,  do  not  come  within  the  inhibition  against  per- 
sons testifying  in  chief  after  other  testimony  in  chief  has  been 
•offered,  supposed  to  be  contained  in  subsection  4  of  section  606, 
"Civil  Code.  This  section  reads:  **No  person  shall  testify  for  him- 
self in  chief  in  an  ordinary  action  after  introducting  other  testi- 
mony for  himself  in  chief.''    «    ♦    « 

The  word  person,  as  used  in  this  subsection,  is  manifestly 
synonymous  with  party  to  the  action.  The  whole  section  Indi- 
cates and  refers  to  what  a  party  may  and  what  a  party  may  not 
do— as  that  he  shall  not  testify  for  himself  in  chief  aft<T  intro- 
ducing other  testimony  for  himself  in  chief.  Of  course  the  ware- 
house company,  being  but  an  artificial  person  (a  fiction  of  the 
law),  bad  not  "testiflej;  could  not  testify. 

Who  can  control  this  order  of  testimony  other  than  a  party  to 
a  suit?  It  is  not  within  the  power  or  authority  of  witnesses,  nor 
of  persons  not  parties,  to  suggest  or  control  this  matter.  Neither 
of  thesB  witnesses  off** red  to  be  introduced  was  a  party.  They 
had  not  introduced  anybody  to  testify  in  the  case,  neither  could 
they  do  this  simply  because  they  were  stockholders  in  the  cor- 
poration. They  were  not  parties  to  the  suit,  neither  indeed  could 
they  be.  This  right  of  suit  or  defense  is  in  the  body-corporate, 
the  artificial  person  created  under  the  law  by  the  act  of  incor- 
poration, and  that  corporation,  managed  by  its  board  of  directors 
and  officers  selected  for  that  purpose,  was  and  is  the  only  party 
sued  in  this  case. 

By  their  charter  thev  are  known  as  the  Western  District  Ware- 
house Co.,  and  by  that  name  they  are  authorized  to  sue  and  may 
be  sued.  Tlie  record  in  this  case  shows  that  defendant,  l)efore 
'offering  these  three  witnesses,  had  introduced  the  president,  the 
vice-president  and  the  chief  clerk  of  said  coiporatton.  To  refuse 
the  defendant  the  benefit  of  the  testimony  of  the  witness  offered, 
being  stockholder,  simply  because  the  said  corporation  had  In- 
troduced some  one  else  not  a  stockholder,  is  not  supported  either 
by  the  letter  or  spirit  of  the  section  in  question,  and  there  is  no 
iiecessity  of  extending  the  provisions  of  the  Code  beyond  the 
lines  indicated. 

Another  error  of  which  appellant  complains  is   that  the  court 
^'efused    instruction   B   offered   by  it.    Same  is  as  follows:  **The 
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court  instructs  the  jury  that  if  they  believe  from  the  evidence- 
that  the  defendant's  agent  notified  plaintifi  or  apprizied  him  that, 
his  tobacco,  turned  over  and  sued  for  in  this  case,  was  at  the 
warehouse  at  his  (the  plaintiff's)  risk,  and  the  plaintiff  ac- 
quiesced therein,  or  made  no  objection  thereto,  then  the  law  is 
for  the  defendant  and  the  jury  should  so  find,  although  you  may 
believe  that  there  was  a  custom  of  the  trade  in  the  May  field 
market  that  the  warehouse  should  cover  said  tobacco  by  insur•^ 
ance." 

This  instruction  contains  a  sound  principle  of  law.    This  suit, 
being  filed  to  make  defendant  liable  for  certain  tobacco  destroyed 
by  fire  while  held  in  its  warehouse,  and  upon  the  allegation  that, 
there  was  a  custom  in  said  trade  at  Mayfield  that  the  warehouse- 
men should  insure  the  tobacco  of  their  customers,  and  that  thia 
tobacco  had  been  deposited  and  stored   with  the  appellant  under 
and  with  reference  to  said  custom;  this  allegation  was  made  by 
plainitif  in  an  amended  petition  and  pending  a  demurrer,  which 
was   then  overruled.     It  required   this  allegation   to  make   his 
petition  good;  that  the  contract  under  which  defendant  held  the- 
tobacco   was  made  with   reference   to    said   custom.      So   then, 
although  such  a  custom  did  exist,  yet  if  the  parties  made  another 
contract  without  reference  to  the  same  and  different  from  said 
custom;  or  if  defendant,  before  the  burning  of  the  tobacco,  noti- 
fied plaintiff  that  it  was  not  insuring  said  tobacco,  but  was  hold-^ 
ing  same  at  his  (plaintiff^s)  risk,  and   thereupon  plaintiff  made 
no  objection   but  acquiesced   in   same,  then  he  ought  not  to  re- 
cover. 

The.  defendant  gave  in  evidence  this  notice  or  statement  to 
plainitfl*,  and  it  should  be  entitled  to  this  defense.  We  do  not 
find,  however,  that  the  defendant  had  set  out  said  notice  or 
agreement  in  its  answer,  and  this  was  doubtless  the  reason  of 
the  refusal  by  the  court  of  the  instruction  B  asked  for.  On  re- 
turn of  this  cause  defendant  should  have  leave  to  amend  its 
answer,  if  it  desires  to  do  so,  and  set  out  this  matter  as  shown 
in  evidence. 

Instruction  No.  1,  given  by  the  court,  contains  a  fair  exposi- 
tion of  the  law  relied  upon  by  plaintiff.  We  would  suggest,  how^ 
ever,  that  instruction  No.  2,  intended  to  embrace  the  law  for 
defendant,  should  be  redrafted,  setting  forth  clearly,  as  it  should 
do,  that  plaintiff  can  not  recover  unless  the  custom  established 
and  proven  covers  the  state  of  case  under  which  his  tobacco  was 
held  by  the  defendant  at  the  time  it  was  burned. 

And  again,  submitting  as  a  part  of  same  or  separately  to  tho 
jury,  that  if  side  by  side  with  the  custom  by  which  warehoust- 
men  were  required  to  keep  tobacco  deposited  with  them  for  sale 
insured,  whether  there  was  yet  another  custom  in  said  trade^ 
and  between  the  warehouse  proprietors  and  their  customers, 
whereby  tobacco  held  by  them,  after  a  first  sale  to  brokers  or 
others,  was  not  required  to  be  issued  by  the  warehouse  proprie- 
tors, but  was  held  at  the  risk  of  the  purchasers,  then  submitting 
both  propositions,  that  claimed  by  plaintiff  and  that  claimed  by 
defendant,  to  the  jury,  within  the  evidence  offered  as  to  the  ex-. 
istence  of  said  custom  of  course;  and  then  let  the  jury  from  the 
evidence  say  whether  the  tobacco  held  for  defendant  at  the  time 
of  the  fire  was  held  under  one  or  the  other  of  said  customs,  and 
decide  accordingly. 

Judgment  reversed  for  further  proceedinsg  as  herein  indicated^ 


766  WABB  V.  FABMEBS  TOBACCO  WABEH0U8E  CO. 

HOOKER,  Ac.  V.  MONTAGUE'S  ADMB.  "'l 

(Filed  February  26,  1895— Not  to  be  reported.) 

Infants— Judf^tments— It  Is  erroneotiB  to  render  a  jDdffmeiit  against  infint 
defendants  under  the  a{^  of  fourteen  Tears  without  the  appointment  of  a 
guardian  ad  litem  to  make  defense  for  them. 

Guffy  &  Bingo  and  E.  D.  Guffy  for  appellant. 

Appeal  from  Ohio  Clrouit  Oourt. 

Opinion  of  the  court  by  Judge  Guflfy. 

The  appellants,  J.  D.  Hocker  and  others,  prosecute  this  appeal 
from  a  judgment  of  the  Ohio  Circuit  Court,  rendered  in  the  suit 
of  S.  P.  Taylor,  administrator  of  A.  P.  Montague,  against  J.  W. 
Hooker  and  others,  adjudging  that  a  lien  existed  on  the  l.TT  acres 
of  land  mentioned  in  the  petition  to  secure  the  payment  of  sev- 
-eral  notes  sued  on,  and  adjudging  a  sale  of  the  land  to  pay  same. 

J.  W.  Hocker  made  no  defense  in  the  court  below,  and  has  not 
appealed.  The  wife,  L.  C.  Hooker,  was  made  party  on  her  own 
|)etition,  and  claims  the  land  in  part  in  her  own  right  and  the 
residue  as  a  homestead,  claiming  that  she  and  her  family  had 
cuptlnuously  resided  on  same  as  a  homestead  from  1852.  Before 
the  judgment  was  entered  L.  C.  Hocker  died,  and  the  suit  was 
revived  against  her  heirs,  the  appellants  herein— Birdie  and 
Lizzie  Hocker,  bein^  infants  under  fouiteen  years  of  age,  answer- 
ing by  their  next  friend. 

Appellants  insist  that  the  pleadings  of  plaintiff  will  not  sup- 
port the  judgment,  and  that  it  was  error  to  render  judgment 
without  the  appointment  of  a  guardian  ad  litem  for  the  infants. 
It  is  true  that  appellee  claimed  that  he  had  a  lien  upon  the  land, 
but  the  facts  stated  are  not  sufHcient  to  show  that  any  lien  ex- 
isted on  the  land  for  the  payment  of  the  notes  sued  on. 

It  was  also  erorr  to  render  the  judgment  without  the  appoint- 
ment of  a  guardian  ad  litem  for  the  infant  defendants.  The  judg- 
ment of  the  lower  court  is,  therefore,  reversed,  and  the  sale  of 
the  land  set  aside,  but  upon  the  return  of  the  case  either  party 
may  amend  their  pleadings. 

The  cause  is,  therefore,  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 


WABE  V.  FABMEBS  TOBACCO  WABEHOUSE  CO. 

(Filed  February  26,*  1895— Not  to  be  reported.) 

'^  Chancellor's  finding  authorized  by  evldenoe— On  the  Issues  raistNl  In  this 
"oase  as  to  whether  appellee  sold  appellant's  tohaooo,  whiah  had  been  sent  to 
*  it  to  sell  on  commission,  in  violation  of  appellant's  order  and  for  an  inade- 
quate price,  and  whether  appellee  had  authority  to  sell  the  tobacoo  at  the 
time  and  for  the  prioe  obtained,  the  finding  of  the  oourt  below  for  appellee 
4s  affirmed. 

Tyler  &  Apperson  for  appellant. 

A.  B.  White  foi  app?llee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Guffy. 
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In  1891  the  appellee  InRtituted  this  action  in  the  Montgomery 
Circuit  Court  against  the  appellant  to  recover  the  balance  alleged 
to  be  due  on  a  note  executed  to  it  by  appellant  for  the  sum  of 
^1|SOO  and  interest,  and  subject  to  a  credit  of  $758.60,  and  also 
Beeking  to  enforce  a  mortgage  lien  on  certain  property. 

Appellant  filed  his  answer  and  counterclaim,  alleging  that  he 
had  shipped  to  appellee  12,600  pounds  of  tobacco,  to  be  sold  as  he 
might  direct,  and  that  he  directed  appellee  to  offer  the  tobacco 
tor  sale  about  the  10th  of  September,  1890.  and  if  it  brought  ten 
•cents  per  pound  on  an  average,  to  sell;  otherwise  to  reject  the 
bids:  and  that  it  was  worth  that  price  at  that  time,  but  that 
appellees  sold  it  and  only  realized  $758.60,  or  about  six  cents  per 
pound,  and  also  sought  to  hold  appellee  responsible  for  the 
difference  between  ten  and  six  cents  per  pound,  and  asked  judg- 
ment against  appellee  for  —  dollars,  the  excess  over  payment  of 
the  note  sued  on. 

Appellee  in  its  reply  denied  having  received  any  such  order  from 
appellant,  and  claimed  authority  to  use  its  own  best  judgment  as 
to  the  selling,  alleging  that  it  had  done  so,  and  had  obtained  the 
best  prices  to  be  had,  and  all  that  the  tobaco  was  woith. 

The  court  below  adjudged  in  favor  of  appellee,  and  the  defend- 
ant. Ware,  has  appealed  to  this  court,  and  asks  a  reversal  upon 
the  ground  that  the  judgment  is  contrary  to  law  and  not  sus- 
tained by  the  evidence.  Appellant  contends  that  appellee  failed 
to  show  authority  to  sell,  while  appellee  insists  that  appellant 
has  not  shown  that  he  gave  any  directions  as  to  the  selling. 

There  is  some  conflict  in  the  proof  introduced.  One  witness  tes- 
tified that  such  authority  was  given,  while  appellant  testifies  to 
the  reverse.  It  seems  to  be  admitted  that  apppellee  was  a  com- 
mission merchant,  receiving  and  selling  tobacco,  and  that  apel- 
lant  had  shipped  the  tobacco  there  to  be  sold.  There  is  no 
evidence  of  actual  fraud  on  the  part  of  appellee.  It  would  seem, 
too,  that  appellee  would  desire  to  realize  the  best  possible  price 
for  the  tobacco,  for  the  reason  that  the  proceeds  would  go  in  pay- 
ment on  the  debt  held  by  it  on  defendant,  and  a  good  price  would 
help  to  incerase  its  business. 

Taking  the  evidence,  introduced,  together  with  all  the  facts  and 
circumstances,  into  consideration,  it  seems  to  us  that  the  judg- 
ment of  the  court  below  is  sustained  b}'  a  preponderance  of  the 
evidence. 

The  judgment  is,  therefore,  afilrmed.  • 


YOUNG,  Ac.  v.  WOOLETT. 

(Filed  February  26,  1895— Not  to  be  reported.) 

A|iCreed  division  line— Estoppel—Where  ndjolniog  land  owners,  to  settle  a 
dispated  division  line,  atrraed  that  a  certain  line  is  the  true  one,  and  build 
the  division  fence  upon  said  agreed  line  and  acquiesce  In  it  for  years,  the 
parties  to  the  agreement  are  thereafter  estopped  to  deny  that  such  line  is  the 
true  one. 

O'Neal,  Phelps,  Pryor  &  Selligman  for  appellants. 

Wm.  Mix  and  C.  B.  Seymour  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  GufTy. 
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The  judgniet  appealed  from  was  rendered  by  the  Jefferson  Clr-^ 
ouit  Court,  chancery  division^  in  the  suit  of  Emily  Youn^;,  Ac. 
v.  Woolett.  The  plaintiff  claimed  to  be  the  owner  of  and  in  pos* 
session  of  a  certain  tract  or  boundary  of  land  in  Jefferson  county 
and  alleged  that  defendant  wrongfully  and  without  right  waa 
claiming  a  portion  of  said  land,  and  was  about  to  take  possession 
thereof,  etc.,  and  plaintiffs  prayed  that  he  be  enjoined  from  so 
doing,  and  for  judgment,  etc. 

The  defendant  by  answer  denied  plaintiff^s  title  to  the  land  in 
contest,  and  asserted  title  to  a  certain  tract  uf  land,  and  made 
his  answer  a  counter  claim  against  plaintiffs.  The  action  may 
be  fairly  called  an  action  of  quia  timet  between  the  parties. 

The  court  below  adjudged  in  favor  of  defendant,  in  effect  ad- 
judging to  him  the  land  in  contest,  and  dismissed  plaintiff's  pe- 
tition.    From  that  judgment  plaintiffs  have  appealed. 

It  appears  that  both  parties  and  their  venaors  had  for  many 
years  been  the  owners  and  occupants  of  adjoining  farms.  It  is 
claimed,  and  some  proof  conduces  to  show,  that  a  line  known  as 
the  Wilson  and  Mitchell  line  was  the  true  dividing  line  between 
the  two  farms.  It  appears  that  K.  G.  Young,  and  those  claiming^ 
jointly  with  him  and  those  holding  under  him,  had  been  in  pos- 
session of  the  Young  land  for  more  than  thirty  years  before  the 
commencement  of  this  suit,  holding  the  same  adversely  to  all 
the  world.  Defendant  had  in  like  manner  l^aen  in  the  possession 
of  his  tract  nearly,  if  not  quite,  as  long. 

The  true  dividing  line  between  the  two  farms  was  the  real  ques- 
tion in  issue.  The  proof  soems  to  establish  the  fact  that  about  ten 
or  eleven  years  ago  a  dispute  arose  between  appellee  and  E.  G. 
Young  (now  dead)  as  to  the  true  dividing  line.  Young  sued  ap- 
pellee in  a  justice's  court  for  trespass.  Appellee  moved  his  fence 
back  some  distance,  and  the  jury  found  for  him.  It  also  appears 
that  E.  O.  Young  and  appellee  about  that  time  agreed  upon  a 
certain  line  as  the  true  dividing  line  between  them,  and  that  ap- 
pellee built  his  fence  upon  or  along  said  line,  and  all  parties  ac- 
cepted and  acted  upon  that  compromise  until  after  Young's 
death,  and  until  shortly  before  the  commencement  of  this  action. 

It  seem3  to  us  the  proof,  and  the  long  acpuiescence  of  appellee 
in  the  compromise  and  adjustment  of  the  dispute,  establishes  the 
fact  that  defendant  did  agree  that  the  line  or  place  where  he 
built  his  fence  was  and  should  forever  remain  the  true  division 
line  between  Mm  and  Young,  and  that  being  true,  he  is  now  es- 
topped to  deny  the  agreed  line.  Such  an  agreement  is  conclusive 
as  to  the  claim  of  appellee.  (Jamison  v.  Petit,  6  Bush,  670;  Sin- 
gleton V.  Whitesides,  6  Yerger,  18;  Green  v.  Smith,  57  Vermont, 
268;  Kerr  v.  Holt,  76  111.,  51.) 

It  might  now  be  very  diflflcult  to  ascertain  beyond  question 
where  the  orij?inal  Wilson  and  Mitchell  line  really  is.  For  the 
purpose  of  this  action  it  must  be  held  to  be  where  appellee  set 
his  fence  under  the  agreement  aforesaid. 

The  judgment  of  the  lower  court  is  reversed  and  cause  re- 
manded, with  directions  to  render  a  judgment  in  favor  of  appel- 
lants, quieting  their  title  to  the  land  described  in  their  petition, 
and  enjoining  appellee  from  claiming  or  taking  possession  of  any 
pait  thereof  and  from  in  any  manner  interfering  with   the  same. 
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HE^DRICK  V.  ROBERT  MITCHELL  FURNITURE  CO.,  Ac* 
(Filed  February  26,  1895— Not  to  be  reported.) 

1.  PleadlDgs— A  denial  by  the  defendant  that  on  a  certain  day  he  was  In- 
debted to  the  plaintiff  in  the  sum  sued  for,  or  that  the  debt  was  due  and  un- 
Uald,  are  mere  oonolaslons  of  law. 

a.  Same— An  averment,  in  the  answer  to  a  suit  on  a  oontraot,  that  "the 

Slaintiff  did  not,  as  it  agreed,  paint  in  oil  the  walls  and  ceiling  of  the  vestl- 
ule  in  ol)  color  No.  780/'  is  insufficient:  it  should  sti^te   the  particulars 
wherein  plalorlff  failed  ti  comnly  with  said  contract. 

8.  Sale  of  land  to  pay  liens— Premature  order  of  sale— In  a  suit  to  foreclose 
a  mortgage  lien,  where  it  appears  that  there  is  a  prior  mortgage  lien  on  the 
land  not  yet  due,  and  the  land  is  not  susceptible  of  advantageous  division, 
a  sale  should  not  be  ordered  until  all  the  morrgages  become  due:  an  order  of 
sale,  when  some  of  the  lien  debts  are  not  due,  is  premature  under  subsection. 
8  of  section  694,  Civil  Code. 

Ira  Julian  and  John  D.  Carroll  for  appellant. 

John  B.  Lindsey  and  John  W.  Rodman  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  denials  of  the  appellant  that  on  the  26fch  of  July,  1892,  he 
was  indebted  to  the  appellee  company  in  the  sum  sued  on,  or  that 
the  debt  was  due  or  unpaid,  are  mere  conclusions  of  law,  and, 
when  we  look  to  the  reasons  given  why  the  debt  was  not  owing 
and  was  not  due,  we  find  that  no  issue  is  in  tact  made,  by  the 
appellant's  pleadings.  He  filed  a  copy  of  the  contract,  and  al- 
leges'*  that  the  plaintiff  did  not,  as  it  agreed,  paint  in  oil  the 
walls  and  ceiling  of   the  vestibule  in  oil  color  No.  780/' 

We  may  conclude  from  this  averment  that  the  plaintiff  did. 
paint  in  oil  the  walls,  but  not  the  ceiling  of  the  vestibule  in  the 
color  named,  or  the  ceiling  and  not  the  walls,  or  both  in  oil  color, 
but  not  of  the  number  named.  So  of  the  allegation  that 
••plaintiff  did  not,  as  it  agreed,  furnish  for  front  hall  one 
Bcreen  for  side  entrance  with  one  door  4x7x6." 

The  plaintiff  may  have  complied  fully  with  the  requirements  of 
the  contract,  save   that  in  some   iuimaterial  or  insiguiflcant  re- 
spect the  dimensions  of  the  door  maj'  have  been  altered. 

This  oritici>?m  applies  to  each  of  the  items  as  to  which  the- 
pleader  attempts  to  show  some  lack  of  performance  on  the  part 
of  the  company  under  the  requirements  of  the  contract.  There 
are  no  speeiflcations  of  the  particulars  in  which  the  materials  or 
services  are  lacking  when  measured  by  the  terms  of  the  contract, 
and  no  claim  any  where  that  by  reason  of  any  failure  on  the  com- 
pany's part  to  comply  with  the  contract  the  appellant  was  in- 
jured or  damaged  in  any  sum  whatever. 

It  is  contended  further,  that  under  subsection  3,  section  694  of 
the  Civil  Code,  as  construed  in  the  case  of  Leopold  v.  Furber,  84 
Ky.,  214,  the  judgment  was  prematurely  rendered.     That  section 

f provides  that  when  several  debts  are  secured  by  one  lien,  or  by 
lens  of  equal  rank,. and  are  owaied  by  different  persons  and  be 
not  all  due,  the  court  shall  not  order  a  sale  of  the  pnoperty  until 
they  all  mature. 

The  case  cited  was  an  action  to  enforce  a  vendor's  lien  when 
some  of  the  purchase  money  notes  were  not  due,  and  the  prop- 
erty, as  in  this  case,  was  not  susceptible  of  advantageous  oivls- 

vol.  16—49 
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ion,  and  it  'was  held  that  the  court  should  not  have  ordered  a  sale 
of  it,  or  any  part  of  it,  unti  the  maturity  of  all  notes,  although 
all  were  held  by  the  same  person. 

In  this  cae  the  liens  sought  to  be  enforced  are  secured  by  mort- 
gages, and  are  not  of  equal  rank,  yet  the  Buchannan  debt,  which 
is  secured  bj'  a  mortgage  first  in  point  of  execution  and  priority, 
was  none  of  it  due  when  this  suit  was  instituted.  The  plaintiff 
company  and  the  other  lien  holders,  therefore,  took  their  mort- 
gages with  a  knowledge  that  the  Buchannan  debt  would  not  ma- 
ture until  Marcli  24,  1895.  This  debt  is  evidenced  by  four  notes 
of  $l,tXX)  each,  and  owned  by  different  persons. 

The  principles  announced,  therefore,  in  the  Leopold-Furber 
case  and  that  of  Fraught  v.  Henry,  18  Bush,  471,  would  seem  to 
forbid  a  sale  of  the  property  until  the  maturity  of  this  first  mort- 
gage lien.  This  lien  stands  in  the  same  relation  to  subsequent  liens 
as  a  purchase  monney  lien«  lind  in  this  case  was  in  effect  tiie  first 
payment  of  purchase  money  on  the  property.  The  appellant, 
however,  is  not  seeking  to  disturb  the  sale  under  the  judgment, 
and  this  would  be  the  necessary  consequence  if  a  reversal  is  had, 
on  the  ground  Ihat  the  order  ot  sale  was  prematurely  entered.  Aa 
we  have  seen  there  is  no  other  reason  to  disturb  the  judgment. 

The  apj)ellant  has  agreed  that  the  sale  should  not  be  set  aside, 
and,  as  the  judgment  can  not  be  disturbed  without  affecting  the 
sale,  it  must  be  affirmed. 
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(Filed  F'ebruary  26,  1895— Not  to  be  reported.) 

1.  Contracts— Municipal  corporations— An  act  appointing  a  board  of  trus- 
t»*es  to  ct)nstruct  waterworks  for  a  city,  and  empowering  said  board  to  '•con- 
tract and  he  contracted  with,  to  sue  and  be  sued."  and  to  appoint,  employ 
uTid  pay  oftioers,  agents  and  eniploysB,  and  to  do  nil  things  necessary  for  the 
completion  of  tlie  work,  by  necessary  implication  authorized  it  toeiuploy  at> 
torneys  to  make  defense  to  a  suit  against  it  by  the  contractor  enea (red  to  con- 
struct the  reservoirs:  and  the  contract  of  employment  made  by  said  board 
with  attorneys  is  valid  and  binding  on  the  city. 

2.  Same— A  contract  by  faid  board  with  the  attorneys  employed  by  it.  Ihat 
the  c  )mpensation  to  be  paid  them  for  their  services  shall  be  fixed  by  a  mem- 
ber of  the  board  after  the  services  were  rendered,  is  not  a  delegation  of  its  pow- 
er by  the  I)oard  tu  make  contracts  to  one  member  thereof;  bnt  such  stipula- 
tion in  the  contract  is  valid  and  the  fee  fixed  by  said  member  of  the  board  is 
conclusive  in  the  absence  of  fraud. 

8  Same— Where  the  act  crealin^  the  board  of  trustees  provided  that  it 
should  control  the  waterworks  until  their  completion,  when  they  were  to  be 
turned  over  to  the  rity  and  the  board's  duties  en. led,  and  the  suits  in  which 
the  attorneys  were  en^aKed  were  not  terminated  until  after  the  board  neased 
to  control  the  works  and  had  turned  same  over -to  the  city,  the  attorneys 
still  had  the  right,  under  thier  contract  with  the  board,  to  have  the  member 
of  the  board  designated  in  the  contract  fix  the  fee  they  were  entitled  to  for 
their  services. 

4.  Same— Defect  of  parties  waived— In  a  suit  against  the  city  by  the  attor- 
neys to  recover  their  fee,  where  it  is  conceded  that  the  liability,  If  any,  is 
that  of  the  city,  the  failure  to  make  the  members  of  the  board  of  trostf^s 
defendants  to  the  suit  was  at  roost  a  formal  defect,  which  was  waived  by 
the  failure  to  file  a  special  demurrer. 
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l^m.  Goebel  and  W.  W.  Cleary  for  appellants. 
Vf,  A.  Byrne  for  appellee. 
Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

These  two  cases  come  from  the  Kenton  Circuit  Court,  and  as 
they  involve  similar  questions,  will  be  considered  together. 

The  two  appellants,  Mackoy  and  Simrall,  had  been  employed, 
as  they  allege,  by  the  trustees  of  the  Covington  reservoir  to  con- 
duct the  defense  on  the  part  of  the  board  of  trustees  in  actions 
instituted  against  that  board  by  Casparls  &  Co.,  arising  out  of  a 
contract  between  the  parties  to  the  action  for  the  construction 
of  water  reservoirs  and  all   things  necesssary,  mentioned  in  the 

contract,  to  supply  the  city  of  Covington  with  water.  Caspairs 
<;laimed  a  breach  of  contract  on  the  part  of  the  board,  abandoned 
the  contract  and  suits  were  instituted  by  him,  involving  large 
sums  of  money,  exceeding  in  amount  $3(X),000. 

The  board  of  trustees  having  completed  the  waterworlts,  turned 
them  over  to  tht^  city  of  Covington,  and  thus  ended  their  right 
to  longer  control  them. 

The  liability  of  the  city  is  alleged  to  exist  for  the  following 
reasons:  An  amendment  was  had  to  the  charter  of  the  city  by 
which  its  council  was  authorized  to  appoint  a  board  of  trustees, 
five  in  number,  who  were  to  have  these  water  reservoirs  con- 
structed, and  their  management  and  control  until  completed  was 
committed  to  this  board  under  the  name  and  style  of  the  "Trus- 
tees of  Covington  Reservoir.'^  This  board  was '* authorized  to 
sue  an^  he  sued;  to  contract  and  be  contracted  with;''  to  pur- 
chase and  condemn  land  necessary  for  the  improvement;  to  issue 
and  Sell  bonds  of  the  city;  to  appoint,  employ  and  pay  officers, 
agents  and  employes,  and  to  do  ail  acts  necessary  for  the  com- 
pletion of  the  worlt. 

Tlie  act  also  provided  that  tliis  board  should  continue  in 
office  until  the  work  or  improvements  were  completed  and  in 
operation,  and  for  not  longer  than  two  months  thereafter. 

The  trustees  were  duly  apppointed  and  qualified,  and,  as  be- 
fore stated,  had  completed  the  improvement  and  ceased  to  have 
any  further  control.  Bonds  of  the  city  had  been  issued  and  sold 
for  the  purpose  of  thfs  work,  exceeding  $1,0(K),0<K),  under  various 
legislative  enactments. 

The  trustees,  anticipating  trouble  with  Casparis  &  Co.,  the 
contractors,  at  a  called  meeting  of  their  board,  in  July,  1889,  by 
an  order  of  the  board  directed  Judge  O'Hara,  who  was  a  member 
of  the  board,  to  contract  for  the  employment  of  the  appellants. 

At  a  meeting  of  the  hoard,  held  on  August  7,  1889,  Judge 
O'Hara  made  a  written  report  to  tiie  board,  as  follows: 

**Covington,  Ky.,  August  7,  1889. 
**To  Trustees  Coviifgton  Reservoir;  • 

**The  undersigned,  appointed  by  a  resolution  of  the  board  at 
the  extra  session  held  July  81,  1889,  to  employ  C.  B.  Simrall  and 
W.  H.  Mackoy  to  represent  the  trustees  in  any  litigation  they 
may  have  with  Casparis  &  Co.,  begs  to  report  that  he  has  agreed 
with  these  gentlemen  that  they  shall  render  services  as  may  be 
required  of  them  in  such  litigation,  and  that  the  undersigned  is 
to  fix  the  fee  for  such  services  to  be  paid  each  of  them  by  this 
board  after  tlie  services  shall  have  been  performed. 

J.  O'HARA." 
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This  report  was  adopted,  and  ic  April,  1890,  Judg^e  O^Harft 
quested  of  the  attorneys  to  sign  an  a^reeuient,  by  which  he  waft 
to  fix  their  compensation.  They  each  signed  an  agreement  t<y 
that  effect,  as  foJlows: 

•*  Covington,  Ky.,  April  15,  1890. 

'*I  have  heretofore  been  employed  by  Judge  O'Mara  as  one  of 
the  attorneys  of  the  trustees  of  Covington  reservoir  in  their  liti- 
gation witli  Casparis  &  Co.,  contractors  with  them  for  the  con« 
struction  of  Covington  reservoir,  and  then  and  now  agree  that 
the  compensation  for  my  services  to  them  in  this  behalf  shall  be 
fixed  by  said  O'Hara  when  the  service  is  rendered." 

The  writings,signed  by  the  attorneys,  were  reported  back  to  the 
board,  and  concurred  in.  It  is  alleged  that  a  protracted  litiga- 
tion followed,  and  ending  the  litigation,  or  when  the  work  was 
completed,  the  trustees  turned  over  to  the  city  the  balance  of 
cash  in  their  hands,  and  no  longer  acted  as  agents  or  trustees 
for  the  city. 

When  the  litigation  terminated,  which  was  after  the  water- 
works had  been  constructed.  Judge  O^Hara  was  applied  to  by 
the  appellants  to  fix  their  compensation,  as  provided  by  the- 
agreement  and  approved  by  the  board  of  trustees,  and  In  the 
month  of  November,  1892,  determined  the  compensation  to  be 
paid  each  of  the  attornej\s  in  writing: 

''Being  called  upon  by  C.  B.  Simrall,  Esq.,  to  fix  the  amount, 
of  his  fee  for  services  rendered  by  him  in  defense  of  the  action 
of  Casparis  &  Co.  against  the  trustees  of  the  Covington  reservoirs 
in  the  U.  S.  Ciicuit  Court  at  this  place,  and  for  such  services  as  he 
rendered  them  in  the  controversy  between  said  parties,  arising 
out  of  the  contract  between  them  and  said  <  lasparis  &  Co.  for- 
the  construction  of  the  reservoirs,  in  association  with  W.  H. 
Mackoy,  Esq.,  pursuant  to  an  agreement  between  him  and  said 
trustees,  I  have  fully  considered  his  own  statement  ai^  the 
opinions  of  attorneys  submitted  by  him,  and  those  submitted  by 
Mr.  Byrne,  the  solicitor  of  the  city  of  Covington,  and  have  in- 
cluded in  my  consideration  my  own  knowledge  of  the  services 
and  the  rate  of  charges  for  attorney's  services  prevailing  in  Ken- 
tucky, within  the  range  of  my  practice  as  an  attorney  for  more 
than'thirty  years  past,  and  am  of  opinion,  and  so  decide,  that 
$11,5(X)  is  a  fair  and  reasonable  compensation  to  Mr.  Simrall  for 
his  said  services,  and  fix  his  fee  at  that  amount,  from  which  is 
to  be  deducted  any  sum  or  sums  already  received  by  him,  if  any, 
in  that  behalf.  .         J.  O'HARA." 

A  similar  writing  fixed  tiie  compensation  of  Mackoy  at  |6,000. 

A  copy  of  each  writing  was  handed  to  the  city  of  Covington  or 
its  representative,  and  to  Simrall  and  Mackoy.    The  city  refused  • 
to  pay  the  fees,  and  these  actions  having  been  instituted  upon 
the  state  of  facts  presented,  a  general  demurrer  was  sustainea  to 
the  petition  of  each  of  the  appellants,  and  the  actions  tllsniissed. 

It  seems  to  us  the  only  question  in  this  case  arising  on  the 
demurrer  is  as  to  the  power  of  the  trustees  to  enter  into  the  con- 
tract foi  the  services  of  these  attorneys.  If  tj^e  right  to  employ 
counsel  exists,  then  the  contract  entered  into  is  binding  and 
should  be  enforced^  The  legislature  saw  proper  to  confide  ta 
this  board  of  trustees  the  duty  of  having  the  waterworks  con- 
structed, and  made  them  in  effect  the  agents  of  the  city  of  Cov- 
ington for  that  purpose,  and  clothed  them  with  all  the  powers 
necessary  to  discharge  the  duties  imposed  on  them.  They.  Iibcl 
the  power  to  contract  and  be  contracted  with,  to  sue  and  be 
Buecl,  to  select  their  agents  and  emploves,  and  in  fact  were  in- 
vested with  all  the  powers  the  city  would  have  had  if  the  board. 
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of  council  had  been  selected  instead  of  this  board  of  trustees.  It 
was  an  agent  invested  with  all  the  powers  of  a  principal,  in  so 
tar  as  the  improvement  lyas  concerned. 

Having  the  power  to  sue,  and  the  right  of  others  to  sue  them 
as  trustees  when  acting  within  the  scope  of  their  authority,  ft 
necessarily  follows  they  had  the  right  to  employ  counsel  to  bring 
this  action,  or  if  sued  to  employ  counsel  to  make  their  defense^ 
and  to  make  such  contracts  with  reference  to  the  employments 
as  they  could  have  made  if  contracting  for  th^ir  own  benefit. 

The  mode  of  contracting  for  the  services  of  counsel  Is  not  pro- 
Tided  for  by  the  charter,  and  in  this  case,  as  the  character  of 
services  or  their  extent  could  not  well  be  ascertained  at  the  time 
the  appellants  were  retained  as  counsel,  we  perceive  no  reason 
■why  an  agreement  to  pay  such  a  sum  as  one  of  their  own  board 
-should  de^m  reasonable  and  just  should  not  be  upheld.  The 
nature  of  the  contract  was  reported  to  the  board,  and  by  that 
Tbody  was  ratified  and  approved  and  the  services  rendered. 

There  is  no  defense  of  bad  faith  alleged  in  the  pleading,  but  an 
admission  by  the  demurrer  that  the  contract  was  made  and  the 
services  performed.  It  was,  however,  insisted  by  counsel  for  the 
city  on  the  oral  agreement  that  the  authority  given  one  member 
of  the  board  to  determine  these  fees  was  a  delegation  of  a  power 
that  could  be  exercised  by  the  lioard  alone,  and  unless  the  fees 
"were  fixed  by  a  majority  of  that  body,  the  agreement  to  that 
•extent  is  void. 

It  was,  as  we  see  from  the  records  before  us,  the  action  of  the 
•entire  board  (save  one)  by  which  the  parties  to  the  contract  were 
to  be  bound  by  the  sum  fixed  as  compensation  by  Judge  O'Hara. 
It  was  not  one  member  of  the  board  agreeing  to  the  contract, 
but  a  decisive  majority  approving  and  directing  its  execution; 
and  having  entered  into  the  agreement  they  can  not  now  claim 
the  right  of  determining  for  themselves  as  a  board,  or  the  city 
'Ooundll  for  them,  whether  or  not  the  sum  fixed  by  the  umpire  is 
or  not  reasonable. 

The  trustees  had  the  discretion  to  settle  questions  of  dispute, 
in  reference  to  the  subject-matter  under  their  control  by  agree- 
ing that  the  judgment  of  a  third  party  should  determine  the 
controversy,  and  instead  of  being  a  aelegation  of  power  conferred 
on  them  in  this  case,  it  was  an  exercise  of  the  authority  given 
^hem  to  select  one  of  their  board  to  adjust  and  determine  the 
-claims  of  these  appellants.  This  contract  was  made  before  their 
agreement  terminated  and  during  the  progress  of  the  work  and 
in  the  exercise  of  a  discretion   that  certainly  belonged   to  them. 

The  fact  that  one  of  the  board  was  selected  as  the  arbiter  or 
the  person  to  determine  the  compensation  can  make  no  differ- 
-enoe.  The  right  to  do  so  originated  from  the  contract  between 
the  trustees,  O^Hara  being  one  of  them,  on  the  une  side,  and 
these  appellants  on  the  other;  and  although  the  trustees  had 
turned  the  waterworks  over  to  the  city  and  ended  their  connec- 
tion with  them  before  tlie  services  of  the  attorneys  had  ended, 
and  before  O^Hara  determined  what  the  fees  should  be,  and  this 
he  could  not  do  until  the  litigation  was  over,  still  this  did  not 
affect  the  contract,  nor  can  these  partips,  in  their  corporate 
eapacity.  be  regarded  as  legally  dead  until  their  contracts  are 
oora plied  with. 

Such  a  satisfaction  of  a  legal  or  equitable  demand  is  unknown 
to  the  law.  They  might  and  x»erhaps  should  have  been  made 
parties  to  this  litigation,  but  there  was  no  special  demurrer,  and 
as  the  liability,  if  any,  is  to  be  discharged  by  the  city,  it  is  at 
l>est  a  formal  objection,  as  both  sides  concede  that  the  work  is 
^one  and  the  means  of  the  agent  passed  over  to  the  principal. 
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Counsel  for  the  appellants  refer  to  two  ca8es  conducinfi:  to  re- 
move the  principal  objection  urged  by  counsel  to  the  petition?. 
The  mayor,  aldermen  and  burgesses  of  Liverpool,  on  behalf  of 
the  city,  entered  into  an  agreement  with  one  Scott,  that  pro- 
vided, among  other  stipulations.  **that  disputes  between  the 
parties  should  be  referred  to  the  engineer  of  the  corporation  of 
Liverpool,  and  his  decision  should  be  binding'*  (3  De.  G.  &  J., 
884).  Also  in  the  case  of  Hartripee  v.  City  of  Pittsburg,  97  Pa. 
St.,  107.  where  the  council  of  that  city  made  a  contract  contain- 
ing a  similar  provision,  and  in  neither  case  was  the  objection 
raised  that  such  contracts  were  nullities. 

Numerous  cases  might  be  cited  to  the  same  effect  and  are  of 
constant  occurrence,  and  it  may  be  said  that  where  the  power  to 
contract  exists,  the  price  to  be  paid  and  the  mode  and  kind  of 
payment  may  be  determined  by  a  third  party,  if  such  is  the 
agreement,  and  not  beyond  the  scope  of  the  authority  given,  if 
the  contract  is  made  by  an  agent  or  one  clothed  with  similar 
authority,  as  the  trustees  were  in  this  case.  In  our  opinion  the 
demurrer  should  have  been  overruled. 

Reversed  and  remanded  for  that  purpose,  and  for  proceedings 
consistent  with  this  opinion.  (Sweeney  v.  U.  S.,  109  U.  s.,  618; 
R.  R.  Co.  V.  Northcutt,  16  111.,  49;  C.  S.  Rv.  v.  Cummins,  6  Kv. 
Law  Rep.,  441,  448;  Santa  Fe  &  Cal.  R.  R.  Co.  v.  Price,  138  fl. 
S.,  185.) 


McCALLISTER  v.  BETHEL. 

(Filed  February  21,  1895.) 

Construotioo  of  devise— Defeasible  fee— Life  estate— A  devise  of  land  to  a 
trastee  for  benefit  of  J.,  the  trustee  to  rent  out  same  and  pay  proceeds  for 
support  and  maintenance  of  J.,  or,  if  he  thought  best,  the  trastee  to  rent 
same  to  J.,  said  rent  or  proceeds  not  to  he  liable  for  debts  of  J.,  and  said 
farm  to  fro,  after  the  deatn  of  J.  to  bis  obildren :  but  if  be  has  none,  then  to 
any  person  said  J.  shall  devise  it  to,  creates  a  defeasible  fee  in  J.,  subject, 
to  be  defeated  by  his  death,  leaving  heirs  of  his  body. 

Yeaman  &  Lockett  for  appellant. 

Montgomery  Merritt  and  A.  T.  Dudley  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Ben  Talbot  owned  a  large  estate,  and  the  appellee,  ManV 
Bethel,  is  his  only  child.  Joseph  McCallister  was  his  wife's 
nephew,  and  a  very  improvident  and  intemperate  man.  Joseph 
McCallister  owned  three  good  farms  of  about  150  acres  each.  He 
became  involved  principally  by  security  debts,  in  amount  ap- 
proximating $7,0()0. 

On  the  2d  day  of  August,  1877,  in  consideration  of  $7,000,  all  of 
which,  except  $4,002.98,  was  to  be  applied  to  the  payment  of  his 
debts,  Joseph  McC'allister  conveyed  to  Ben  Talbot  his  three 
farms,  together  with  a  large  amount  of  personal  property.  He 
surrendered  possession  of  two  of  the  farms  but  retained,  with 
the  consent  of  the  grantee,  possession  of  one  of  them  known  as 
the  "Warfield  farm."  He  occupied  and  used  it  as  his  own  from 
the  date  of  the  deed  until  the  death  Of  Ben  Talbot,  which 
occurred  in   1884.     The   record   shows   that  the   property   wbicii 
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Tal bo fc  obtained  under  his  deed  from  Jospeh  McCaliiBter  outside 
of  the  Warfleld  farm,  fully  reimbursed  him  for  the  money  he  had 
paid.  The  evident  purpose  of  Bon  Talbot  was  not  to  profit  by 
the  misfortunes  of  his  wife's  nephew  but  to  assist  him  in  retain- 
ing a  part  of  his  estate  for  his  use  and  enjoyment. 

On  the  6th  of  September,  one  month  and  four  days  after  Joseph 
McCallister  made  him  the  deed,  Ben  Talbot  made  his  will,  con- 
taining three  clauses.  By  the  first,  after  the  pavment  of  his 
funeral  expenses,  debts,  etc.,  he  gave  the  appellee,  Maria  Bethel, 
his  monev  and  the  proceeds  of  his  personal  property  which  was 
to  be  sold  by  his  executor.  By  the  third  tjlause  he  gave  the 
residue  of  his  estate,  of  whatever  kind,  to  her  during  her  natural 
life  and  then  to  the  children  of  her  body. 

The  interpretation  of  the  second  clause  of  the  will  is  involved 
in  this  action.  It  reads  as  follows:  "I  will  and  devise  to  John 
E.  McCallister  my  Warfleld  farm  lying  on  the  point  above  the 
mouth  of  Green  river,  in  Henderson  county,  Ky.,  next  adjoining 
the  lands  of  John  E.  McCallister,  containing  about  150  acres, 
more  or  less,  in  trust  for  Joseph  McCallister.  He  shall  have  power 
to  rent  out  the  farm  and  collect  the  rents  and  pay  them  out  for 
the  support  and  maintenance  of  said  Joseph  McCallister,  or  he 
mav,  if  he  thinks  best,  rent  the  fram  to  said  Joseph;  but  I  wish 
and  order  that  the  farm  or  its  proceeds  shall  never  be  liable  for 
any  debt  of  said  Joseph^s  contracting  without  the  consent  of  said 
trustee,  and  if  any  creditor  of  said  Joseph  shall  garnishee  or  at- 
tempt to  stop  the  rent  or  money  so  that  it  will  not  go  to  the 
maintenance  of  said  Joseph,  I  will  and  order  the  trustee  to  stop 
the  payment  of  such  creditor,  and  I  order  him  to  pay  it  out  for 
the  support  and  maintenance  of  said  Joseph  accordingly  as 
Joseph  may  need  it.  I  further  will  and  devise  the  farm,  after 
the  death  of  Jospeh  McCallister,  to  the  children  of  Joseph  Mc- 
Callister, if  he  has  any,  but  if  he  has  no  heirs  of  his  body  it 
shall  pass  or  go  to  any  person  said  Joseph  may  will  and  devise  it 
to,  and  it  bhall  be  theirs  forever.'' 

Joseph  McCallister  died  intestate  and  without  children.  The 
question  is  whether  the  farm  goes  to  the  appellee,  Maria  Bethel 
and  her  children  under  the  will  of  Ben  Talbot,  or  to  the  nearest 
of  kin  of  Joseph  McAllister,  who  are  the  appellant  and  the 
appellee,  Maria  Bethel.  If  the  will  of  Ben  Talbot  had  simply 
carved  out  of  the  lee  a  life  estate  for  Joseph  McCallister.  and  he 
having  died  without  children  and  having  made  no  will,  then  the 
farm  would  go  to  the  residuary  legatees  of  the  will  of  Ben 
Talbot. 

In  construing  a  will  we  should  always  have  in  mind  the  pur- 
pose and  intention  of  the  testator  and  effectuate  that.  The  tes- 
tator, having  the  right  of  dispositior;  of  the  estate  he  has  accum- 
ulated, his  desires  should  be  followed  as  far  as  the  law  will 
allow. 

Out  of  his  abundance  Ben  Talbot  has  munificently  provided  for 
his  daughter  and  her  children.  His  kindly  interest,  in  his  wife's 
unfortunate  nephew  lingered  with  him  until  tlie  last,  as  is  evi- 
denced by  his  will.  He  was  evidently  a  just  man,  because  when 
he  found  himself  repayed  the  sums  he  had  expended  for  Joseph 
by  the  acquisition  of  two  of  his  farms,  he  permits  Joseph  to  re- 
tain the  use  of  the  third  and  secured  it  to  him  by  the  terms  of 
his  will.  Who  can  doubt  that  Ben  Talbot  had  the  desire  to  be 
just  as  well  as  benevolent  with  Joseph  McCallister  when  he 
thought  of  disposing  of  his  estate?  However,  it  is  not  necessary 
to  consider  any  of  the  facts  surrounding  the  previous  ownersliip 
of  the  farm  in  order  to  determine  what  was  tne  intention  of  the 
testator. 
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The  farm  is  willed  to  John  E.  McCallister  in  trust  for  Joseph. 
There  is  no  word  or  phrase  in  the  language  creating  the  tru9t  to 
show  that  he  was  taking  a  life  interest  in  the  land.  It  was  given 
in  trust  to  him  generally— in  fee. 

There  seems  to  be  no  term  that  can  be  employed  which  ex- 
presses the  character  of  the  estate  which  he  took  so  well  as  to 
i3ay  it  was  a  defeasible  fee;  that  is  to  say  he  was  vested    with 

the  fee  and  his  right  thereto  could  only  be  defeated  upon  the 
happeninc:  of  the  event  of  having  bodily  heirs.  The  event  never 
having  transpired,  he  retained  the  fee. 

There  is  no  expression  or  word  used  which  requires  the  trustee 
to  give  Joseph  the  rents  during  his  life,  so  as  to  indicate  an  in- 
tention upon  the  part  of  the  testator  that  he  was  to  have  only  a 
life  estate  in  the  land.  It  is  perfectly  manifest  from  the  will 
that  the  testator  knew  how  to  create  a  life  estate  in  a  devisee*  as 
in  the  first  clause  of  the  will  he  gives  his  daughter  absolutely 
his  nroney  and  proceeds  of  his  personal  property  ordered  to  be 
sold,  and*  in  the  third  clause  he  gives  her  a  life  estate  in  bis 
realty,  and  the  remainder  to  her  children. 

Had  he  intended  that  Joseph  should  only  take  a  life  estate  in 
the  farm,  he  would  have  said  so,  as  he  did  in  the  case  of  his 
daughter.  Had  he  intended  that  his  daughter  and  her  children 
should  take  the  Warfield  farm  as  his  residuary  legatees,  be 
would  havv3  said  that,  in  the  event  of  Josenh  having  no  bodily 
heirs,  then  it  was  to  go  to  his  daughter  and  her  children.  As  a 
further  evidence  of  the  fact  he  did  not  so  intend  that  they  should 
take  the  Warfield  farm  as  such  legatees,  he  provided,  in  case  tbe 
event  did  not  happen  which  would  divest  Joseph  of  the  fee,  that 
the  farm  should  pass  **to  any  person  said  Joseph  may  will  and 
devise  it  to,  and  it  shall  be  theirs  forever.'' 

Having  given  Joseph  the  fee,  it  was  wholly  unnecessary  for 
the  testator  to  emphasize  the  fact  by  trying  to  confer  upon' him 
the  right  to  will  tne  farm  to  whomsoever  he  pleased.  The  right 
to  so  dispose  of  the  farm  was  incident  to  the  estate  which  the 
testator  gave  him,  and  no  further  words  were  necessary  to  be 
employed  to  enable  him  to  do  so  unless  he  had  bodily  beirs. 

It  is  quite  unusual  for  opposing  counsel  to  cite  the  same  cases 
decided  by  this  court  to  sustain  their  respective  positions.  The 
cases  which  they  cite  are  uniform,  and  certain  in  announcing 
the  same  doctrine.  We  will  refer  to  some  of  them  to  show  tbe 
facts  are  quite  different  from  what  they  appear  to  be  in  this 
-case,  and  that  the  conclusions  reached  are  in  narmony  with  the 
principles  therein  announced. 

In  McCullough's  Adm'r  v.  Anderson,  90  Ky.,  127,  the  testator 
willed  to  his  wife,  during  her  life,  all  his  estate,  with  ample 
authority  to  dispose  of  the  whole  of  it  as  she  pleased.  If  at  ber 
<leath  she  had  made  no  testamentar3'  disposition  of  it,  then  the 
remainder  was  to  go  to  certain  persons.  The  testator's  wife  was 
given  the  life  estate,  with  the  right,  if  she  chose  to  exercise  it, 
to  defeat  tlie  remainder.  She  did  not  chose  to  exercise  it,  and 
the  court  held  that  the  estate  went  to  those  to  whom  it  was 
given  in  remainder,  and  not  to  her  heirs. 

In  the  case  of  Coats'  Ex'or  v.  L.  &  N.  R.  R.  Co.,  13  Ky.  Law 
Rep.,  557,  it  appears  that  Mathew  H.  Coats  devised  his  estate  to 
his  wife,  Beulan  Coats,  with  absolute  power  to  sell  during  her 
life.  At  the  death  of  his  wife  such  of  his  estate  as  remained  un- 
expended was  specifically  devised  to  various  persons.  The  court 
hied  that  tlie  wife  only  took  a  life  estate. 

In  Pate  v.  Barret,  2  Dana.  427,  the  testator  devised  to  his 
sister,  Janet  Crawford,  a   mulatto  girl   (Nelly)   during   her  life, 
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"and  at  her  death  the  devisee  to  leave  Nelly  to  any  of  her  chil- 
dren she  saw  proper,  or  to  free  her  by  emancipation,  as  she 
nleased.  The  court  held  that  she  only  took  a  life  estate  in 
Kelly,  with  power  to  dispose  of  her;  but,  as  it  was  never  exer- 
csised,  Nelly  reverted  to  the  testator. 

We  do  not  deem  it  ne«Tessary  to  make  any  reference  to  other 
xsases  cited  by  counsel.  The  oases  to  which  attention  is  called 
herein  in  effect  decides  that  when  the  testator  devises  his  estate 
to  one  for  life,  with  power  to  dispose  of  it  by  will  or  deed,  and 
that  power  is  not  exercised,  the  estate  in  remainder  (if  one  has 
been  created  by  the  will)  has  not  been  defeated;  or  if  there  is  no 
'estate  in  remainder  created  by  the  will,  and  the  life  tenant  fails 
to  exercise  the  power  of  disposition,  then  it  reverts  to  the  estate 
tDf  the  testator. 

But  the  court,  in  the  case  of  Herbert's  Gd'n  v.  Herbert's 
Ex'or,  85  Ky.,  149,  said:  '*It  might  be  well  arj<ued  that  a  devise 
to  a  stranger  for  life,  with  such  an  unlimited  power  of  disposi- 
tion, would  pass  the  fee." 

In  McCullough^s  Adm'r  v.  Anderson,  supra.  Judge  Pryor,  in 
delivering  the  opinion  of  the  court,  said:  ** After  a  careful  review 
t)f  all  the  authorities  to  which  our  attention  has  been  called,  the 
rule  sanctioned  and  followed  is  this:  If  the  estate  is  given  or 
■devised  generally  or  indefinitely  with  a  power  of  disposition  it 
passes  a  fee,  but  when  the  devisor  or  grantor  owning  the  fee 
gives  to  the  first  taker  an  estate  for  life,  with  tlie  power  to  dis- 
pose of  the  fee,  no  greater  estate  is  vested  in  the  first  taker  than 
that  carved  out  of  the  fee  and  vested  in  him  by  the  devisor  or 
grantor.  He  \k  given  a  life  estate  in  express  terms,  and  the  fail- 
ure to  exercise  the  power  gives  to  the  remainderman  the  fee  be- 
x;ause  no  disposition  having  been  made  of  it  by  the  life  tenant, 
he  takes  under  the  will  or  conveyance.'' 

It  is  said  *Mf  an  estate  be  given  to  a  person  generally  or  indefi- 
nitely, with  a  power  of  disposition,  it  carries  a  fee,  unless  the 
testator  gives  the  first  taker  an  estate  for  life  only  and  annexes 
to  it  a  power  of  disposition.  In  that  case  the  express  limitation 
tor  life  will  control  the  operation  of  the  power  and  prevent  it 
enlarging  the  estate  into  a  fee."  (4  Kent's  Commentaries,  536, 
636.) 

We  are  of  the  opinion  that  the  legal  estate  in  fee  was  held  in 
trust  for  the  immediate  devisee,  Joseph  McCallister,  with  the 
power  of  disposition  annexed  in  the  event  lie  died  without  bodily 
heirs.  The  devisor  reserves  no  interest  to  himself  or  to  his  heirs 
In  the  realty  devised,  and  there  is  no  contingency  upon  which  it 
is  to  revert;  but,  on  the  contrary,  his  plain  intent  was  to  divest 
himself  of  title,  passing  it  to  the  trustee,  with  a  limitation  upon 
the  power  of  di^iposition  by  the  beneficiary  in  the  event  he  died 
leaving  children. 

The   distinguishing  feature   between   a   life    estate,    with    the 

f>ower  of  disposition,  and  an  estate  where  the  fee  passes  to  the 
mmediate  devisee,  subject  t(y  be  divested  upon  the  happening  of 
a  contingency,  is  that  when  an  estate  for  life  is  expressly  given, 
and  the  power  of  disposition  not  exercised  by  the  life  tenant,  all 
his  interest  in  the  estate  ceases  at  his  death;  but  when  the  fee 
Is  given  in  the  first  instance,  as  in  this  case,  and  the  contin- 
gency upon  which  the  title  is  to  be  divested  or  restricted  never 
happens,  then  at  the  death  of  the  person  holding  the  fee  the 
^estate  devised  passes  by  descent  to  his  heirs  at  law  if  not  dis- 
posed of  by  will,  and  the  attempt  to  limit  the  power  of  disposi- 
tion by  will  only  becomes  nugatory.  Joseph  McCallister  dving 
without  children,  the  farm  passes  by  descent  to  his  heirs  at  \aw. 
Judgment  reversed,  with  directions  that  further  proceedings 
i>e  had  consistent  with  this  opinion. 
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GARDNER,  &c.  v.  LETCHER,  ASS'EE. 
(Filed  February  27,  18fl5— Not  to  be  reported.) 

1.  Assignment  for  benefit  of  creditors— Death  of  assignor— The  death  of  an 
insolvent  debtor,  after  he  has  by  deed  conveyed  all  bis  propety  to  an  asslRDee 
for  the  benefit  of  his  creditors,  does  not  destroy  or  suspend  the  right  of  tb» 
assignee  to  maintain  actions  to  collect  debts  due  the  estate  or  to  appropriate 
them  as  required  by  the  deed. 

2.  Sale  ot  infants'  real  estate— Appointment  of  guardian  ad  litem— In  an 
action  to  subject  the  interest  of  infant  defendants  under  the  aj^e  of  fourteen 
years,  where  their  statutory  guardians  are  made  defendants,  the  court  may 
appoint  a  guardian  ad  litem  to  make  defense  for  the  infants  when  the  statu- 
tory fzuardian  fails  to  do  so:  and  such  appointment  may  be  made  without 
the  filing  of  any  affidavit  therefor  in  behalf  of  the  infants. 

8.  Same— Report  of  guardian  ad  litem— A  report  by  a  guardian  ad  litem 
that  **he  has  examined  the  record  and  that  there  is  no  defense  he  can  make 
for  tiaid  infants."  is  sufficient,  being  a  substantial  conmplianc«'with  section 
86  of  the  Giivl  Code. 

J.  B.  White  for  appellants. 

John  Bennett  for  appellee. 

Appeal  from  Estill  Court  of  Common  Pleas. 

Opinion  of  the  Court  by  Judge  Paynter. 

The  appellee,  as  the  assignee  of  one  Curtis  in  a  litigation  with 
M.  P.  (xardner,  administratrix  of  the  estate  of  J.  H.  Gardner, 
deceased,  recovered  a  judgment  in  the  Madison  Court  of  Com- 
mon Pleas  against  the  administratrix,  to  be  levied  of  assets  of 
the  estate,  the  sum  of  $639.71,  with  interest  thereon  at  the  rate  of 
6  per  cent,  per  annum  from  the  12th  of  June,  1886,  and  the  costs  of 
the  action,  amounting  to  $199.89.  An  execution  was  issued, 
directed  to  the  proper  officer,  and  returned  no  property  found. 

This  suit  was  instituted  by  the  appellee  against  the  appellants 

to  compel  the  paj-ment  of  that  judgment.     It  is  alleged   that  J. 

H.  Gardner  left  a   large   and    valuable  estate,  consisting   of  real 

and  personal  property;  that  pending  the  litigation,  as  a  result  of 

which  the   judgment   was   obtained,  the   estate    was  settled,  the 

personalty  distributed  to  and   the  realty  partitioned  among  his 

widow  and  heirs  at  law;  that  the  widow,  over  and  above  the 
exempt  property  coming  to  her,  she  and  each  of  the  heirs  had 
received  in  property  and  money  from  the  estate  more  than  thA 
judgment  in  suit;  that  they  are  now  in  possession  of  certain 
parts  of  the  realty  tlius  descended  to  them,  and  it  is  asked  that 
enough  of  it  be  sold  to  pay  the" judgment.  In  short,  if  the  facts 
alleged  are  true,  the  petition  shows  a  right  to  recover  and  have 
the  land  sold  to  pay  the  judgment* 

The  decedent  left  the  appellant,  M.  P.  Gardner,  his  widow, 
and  children  as  follows:  H.  W.  Gardner,  H.  R.  Gardner,  Laura 
Thompson,  T.  Park  (Gardner,  Joseph  S.  Gardner,  the  two  last 
named  being  infants  over  fourteen  years  of  age  when  the  suit 
was  filed,  hut  before  the  judgment  was  entered  the  appellee,  T* 
Park    (yardner,  became  twenty-one  years  of  age 

M.  P.  Gardner  is  the  statutory  guardian  of  Jospeh  S.  (Gardner, 
and  as  such  was  made  a  defendant  in  the  action.  H.  W.  (rardner 
died,  leaving  three  infant  children  as  his  heirs  at  law,  to  wit: 
Henry,  William  and  Cora  Lee  Gardner.  H.  G.  Whitt  is  their 
statutory  guardian,  and  was,  as  such,  made  a  defendant  to  the 
action.  All  were  duly  summoned,  and  the  adults,  M.  P.  Gardner* 
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Liaura  Thompson  and  T.  Park  Gardner,  failed  to  answer.  Judg- 
ment was  taken  against  them  for  the  amount  of  the  judgment  in 
suit  and  costs  of  the  action. 

The  petition  stated  a  cause  of  action  against  them.  Judgment 
against  them  was  taken  by  default.  It  is  insisted  that  as  A.  A. 
Curtis  died  after  the  assignment  of  his  propery  for  the  benefit  of 
his  creditors,  that  the  rights  and  powers  of  the  assignee  ceased  at 
his  death,  and  that  he  can  not,  for  that  reason,  maintain  this 
action. 

The  deed  of  assignment  of  Curtis  passed  all  his  interest  in  the 
property  assigned  to  his  assignee  for  his  crditors.  The  creditors 
were  entitled  to  all  of  it  if  necessary  to  pay  their  demands.  His 
death  did  not  have  the  effect  of  depriving  his  creditors  of  the 
rights  which  they  had  acquired  by  the  deed  of  assignment,  nor 
did  it  suspend  the  rights  of  the  assignee  to  maintain  actions  to 
collect  debts  due  the  estate  or  to  appropriate  them  as  required 
by  the  deed  of  assignment. 

It  is  insisted  that  the  proceedings  as  to  the  infants  were  irregular 
and  for  that  reason  the  case  should  be  reversed.  As  stated,  their 
statutory  guardians  were  made  defendants.  They  failed  to  make 
any  defense  to  the  action.  No  affidavit  was  filed  for  the  purpose, 
but  the  court  appointed  a  guardian  ad  litem  to  defencf  for  the 
infant  defendants. 

It  was  not  necessary  that  an  affidavit  should  be  filed  when 
there  is  a  statutory  guardian,  as  in  this  case.  Indeed  the  affi- 
ilavit  could  not  be  made  as  required  by  section  38  of  the  Civil 
Code,  because  the  purpose  of  the  affidavit  is  to  make  it  appear 
that  the  infant  has  no  guardian  residing  in  the  ^t^ite.  A  plain-, 
tiff  could  not  well  be  required  to  make  such  affidavit  when  it 
appeared  bv  his  petition  that  they  had  a  statutory  guard iati. 

The  regular  guardian  having  failed  to  make  defense,  the  court, 
desiring  to  protect  the  interests  of  the  infants,  appoinnted  a  guar- 
dian ad  litem  to  make  defense  to  the  action  for  them  if,  in  the 
language  of  section  86,  Civil  Code,  thev  **have  a  defense."  (Mc- 
Makin  v.  Stratton,  82  Ky.,  226.) 

The  record,  as  corrected,  shows  that  the  guardian  ad  litem  made 
a  report  for  all  the  infants,  including  T.  Park  Gardner,  who  at- 
tained his  majority  pending  suit.  He  examined  the  record  in  the 
action  and  reported  that  he  could  make  no  defense  for  the  infants, 
and  that  their  interests  were  in  common  with  their  co-defendantF^ 

The  report  of  the  guardian  ad  litem  is  claimed  to  be  defective 
because  it  does  not  use  the  exact  language  of  tl^e  Code,  to  wit: 
'*That  after  a  careful  examination  of  the  case  he  is  unable  to 
make  a  defense. "  The  report  of  the  guardian  ad  litem  is  that 
*'be  has  examined  the  record  in  the  action,  and  that  there  is  no 
defense  he  can  make  for  said  infants,'^  is  a  substantial  compli- 
ance with  the  Code. 

There  was  a  judgment  against  the  administrator  of  the  estate 
of  Joseph  H.  Gardner,  and  a  return  of  no  propertv  found.  M.  P. 
Gardner,  who  was  administratrix,  was  made  a  clefendnnt  to  the 
action.  The  adult  children  were  parties  to  this  action,  as  well 
as  the  statutory  guardians  of  the  infants.  The  property  sought 
to  be  sold  was  held  by  all  the  defendants,  none  of  wliom  made 
any  defense.  The  court  appointed  a  guardian  ad  li^em  for  the 
infants,  who,  after  examining  the  record,  made  a  report  that  he 
could  make  no  defense  for  them. 

In  view  of  this  condition  of  the  record  we  do  not  Ihink  tlie 
court  erred  in  rendering  judgment  directing  the  sal«'  of  the 
infants'  interest  in  the  land,  together  with  that  of  the  other  de- 
fendants, to  satisfy  the  judgment  against  the  personal  represent 
tative  of  the  estate  of  J .  H.  Gardner,  deceased. 

Judgment  affirmed. 
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BOARD  OF  COUNCILMEN  OF  CITY  OF  FRANKFORT  v. 
CAPITAL  GAS  &  ELECTRIC  LIGHT  CO. 

(Filed  February  27,  1895— Not.  to  be  reported.) 

CoDtraots— Snle  of  gas  works  by  olty—Affroement  not  to  tax  plant  in  hands 
of  purcbaaer— Where  a  city  as  part  consideration  for  the  sale  of  gas  works 
sold  by  it,  and  to  Induce  the  purchaser  to  a^ree  to  pay  a  certain  prioe  for  the 
"works,  and  also  to  supply  ^as  to  it  and  its  citizens  at  a  certain  rate,  afcrees 
that  the  original  plant  purchased,  and  additions  and  extensions  thereto,  shall 
be  exempt  rroin  payment  of  city  tax,  and  that  if  such  exemption  shall  be 
held  invalid  the  city  will  pay  for  gas  furnished  it,  in  addition  to  the  rates 
agreed  upon,'  whatever  taxes  the  purchaser  shall  be  compelled  to  pay,  such 
exemption  from  taxation  forms  a  part  of  the  consideration  for  the  contract 
x>f  the  purchaser,  and  is  not  opposed  to  public  morals  or  public  policy,  and  is 
«nforcib]e  against  the  city. 

Win.  C.  Herndon,  Knott  &  Edelen,  Wm.  H.  Julian  and  Hugh 
Rodman  for  appellant. 

Win.  Lindsay,  John  B.  Lindsey  and  John  W.  Rodman  for  ap- 
pellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  city  of  Frankfort,  being  the  owner  of  a  gas  plant  with 
which  it  lighted  its  streets  and  furnished  lights  to  the  Inhabi- 
tant, concluded  to  make  a  disposition  of  the  entire  plant  to  a  cor- 
poration known  as  the  Southern  Gas  Works  Co. 

The  city  council  being  authorized  to  dispose  of  this  property  by 
the  provisions  of  its  charter,  and  to  make  such  contracts  as 
would  supply  gas  to  its  citizens  and  for  the  public  use,  on  the  6th 
of  May,  in  the  year  1882,  entered  into  an  agreement  with  the 
Southern  Gas  Co.,  by  which  the  company  was  to  enlarge  the 
plant,  furnish  the  public  and  private  citizens  with  gas  at  certain 
rates,  and  do  all  other  things  necessary  for  the  successful  opera- 
tion of  the  works,  and  execute  to  the  city  forty  bonds  of  $1,000 
each,  bearinjr  interest  at  6  per  cent.,  and  to  become  due  and  pay- 
able forty  years  from  the  first  of  July,  1882,  the  interest  on  the 
bonds  payable  semi-annually,  on  the  1st  of  January  and  the  Ist  of 
July  in  each  year,  with  a  lien  reserved  on  all  the  realty,  fran- 
chises, fixtures,  etc.,  pertaining  to  the  works,  and  upon  all  im- 
provements and  extensions  of  tne  plant,  uto. 

The  company  also  agreed  to  light  each  street  of  the  city  at  a 
•cost  of  $24  for  each  street,  and  to  supply  consumers  of  gas  at  the 
rate  of  not  exceeding  $2  per  thousand  cubic  feet;  and  if,  after 
July,  1887,  and  every  five  years  tliereafter,  it  shall  be  ascertained 
that  gas  is  furnished  to  private  consumers  at  a  less  or  greater 
price  than  in  cities  or  towns  of  the  State  at  a  less  or  greater 
price,  then  the  rate  charged  private  consumers  shall  not  exceed 
the  average  price,  etc. 

Many  other  stipulations  and  covenants  are  found  in  the  con- 
tract, evidencing  a  careful  consideration  of  the  rights  of  both 
parties  to  the  instrument,  and  the  purpose  that  each  should  be 
fully  protected  in  its  rights  under  it. 

It"  was  further  provided  that  all  the  property  sold  this  corpora- 
tion by  the  city,  and  all  additions  and  extensions  thereof, 
acquired  and  used  in  the  operation  of  the  works  and  the  furnish- 
ing and  sale  of  gas  and  other  illuminating  light,  ** shall,  from 
and  after  the  execution  of  this  contract,  be  exempt  from  the  pay- 
ment of  all  city  taxes  to  the  city  of  Frankfort;  and  if  ft  be 
xietermined  that  the  party  of  the  first  part   has  not  the  power  to 
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make  such  exemption  from  city  taxes,  then  any  and  all  sums, 
wbloh  the  second  party  or  its  assigns  shall  have  to  pay  for  city 
taxes  upon  the  said  property  herein  attempted  to  be  exempted: 
shall  be  added  to  the  sura  herein  stipulated  to  be  paid  for  light- 
ing the  streets  of  the  first  party/ 

The  contract  was  fully  executed  betwen  the  parties,  and  the 
gas  company  placed  in  the  possession.    This  company   sold  and 
transferred  its  contract  to  the  present  appellee,  the  Capital  Gas. 
&  Electric  Light  Co.,  in  June,  1882.     The  transfer  was  approved. 
of  and  ratified    by  the  city  council,  and  all  of   the   plant,  rights^ 

privileges,  extensions,  etc.,  passed  by  a  conveyance  executed  by 
the  mayor  of  the  city  uncfer  proper  ordinances  or  resolutions, 
passed  by  the  council. 

The  appellee,  the  Capital  Gas  &  Electric  Light  Co., entered  upon 
the  performance  of  its  obligations  to  the  city,  and,  so  far  as  this, 
record  shows,  complied  fully  on  its  part  with  all  the  terms  of  the 
original  agreement  entered  into  between  the  city  and  the  South- 
ern Gas  Co.;  and  the  city  refusing,  through  its  council,  to  pay- 
for  lighting  the  streets,  etc.,  instituted  the  present  aetion  against 
the  city  to  recover  the  pi  ice  agreed  to  be  paid  for  this  service- 
under  the  agreement  already  referred  to. 

The  city  filed  an  answer.  In  which  it  set  up  the  amount  of 
municipal  taxes  alleged  to  be  due  and  owing  by  the  plaintifiF  ou 
this  gas  plant,  and  the  failure  of  t)ie  appellee  to  make  payment, 
and  offered  to  plead  the  same  as  a  8et.-otf  to  the  demand  of  the 
appellee.  To  tnat  answer  the  appelh-e  replied,  setting  forth  the 
terms  of  the  original  agreement,  by  which   the  property  of  the 

f:as  company,  used  in  operating  the  plant,  as   well   as   the   plant, 
tself,  was  exempt  from  municipal  taxation;  and  if  made  liable, 
then  the  amount  paid  in  the  way  of  taxes  was  to  be  added  to  the 
sum  agreed  to  be'paid  by  the  city  for   lighting  the  streets,  thus, 
increasing  the  liability  of  the  city. 

To  this  reply  was  a  rejoinder  to  the  effect  that  the  municipality 
had  no  right  or  power,  in  imposing  the  burden  of  taxation,  to. 
make  any  discrimination  by  exempting  any  of  the  property 
within  the  corporate  limits  from  its  share  of  the  burden. 

It  is  further  pleaded  that  this  clause  of  the  contract,  making 
the  city  liable  in  the  event  there  could  be  no  exemption,  was 
inserted  to  evade  or  conceal  the  fact  that  those  making  the  con-, 
tract  were  exceeding  their  authority,  and  they  well  knew  at  the 
time  they  had  no  such  power.  They  also  state  they  have  no  in- 
formation sufficient  to  form  a  beliefwhether  the  exemption  from 
taxation  was  a  material  consideration  for  the  execution  of  the 
contract,  the  appellees  having  alleged  that  it  formed  a  part  of 
the  consideration.     A  demurrer  was  sustained  to  the  rejoinder. 

We  have  given  only  the  substance  of  the  pleadings,  and  only  so. 
much  as  will  enable  us  to  consider  the  questions  raised  by  the 
city.  It  is  contended  by  counsel  for  the  city  that  the  contract, 
in  80  far  as  it  attempt  to  exempt  the  property  of  the  appellee 
from  taxation,  is  a  nullity,  and,  therefore,  the  right  of  the  munic- 
ipality to  collect  the  taxes  upon  it  is  unauestioned.  / 

It  is  not  necessary,  in  the  light  in   w^l\ch   we   are   disposed    to        /; 
consider  this  case,  to  determine  whether  or  not  the  manufacture 
and  distribution  of  gas  within  a  city,   for  not  only   the  comfort 
and  convenience  of  the  citizens  but  for  the  use  of  the  public  in^ 
lighting  its  streets  and  public  places,  is  such  a  consideration   as 
would  authorize  an  exemption  from   ta.xation  or  the  exercise  of 
exclusive  privileges,  as  in  this  case  there  is  no  such   exemption. 
Nor  are  we  authorized   to  determine,  from  the  pleadings  before, 
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ANDERSON,  Ac.  v.  BARNES  ADMR. 

(Filed  March  1,  1896— Not  to  be  reported.) 

Appeals— Claim  against  decedent's  estate— Where  the  reoord  does  not  con- 
tain the  account  presented  by  appellant  against  the  appellee's  decedent,  or 
the  affidavit  that  accompanied  said  account  or  the  set-off  against  the  claim 
presented  by  the  appellee,  this  court  can  not  review  the  judgment  rejecting 
the  appellant's  claim. 

John  D.  WioklifPe  for  appellants. 

Nat  W.  Halstead  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Hazelrigg. 

In  an  action  by  the  appellee  to  settle  the  estate  of  his  intestate, 
the  appellants  filed  two  claims  against  the  decedent,  one  of 
which  was  evidenced  by  the  written  obligation  of  the  decedent, 
and  the  other  was  an  account,  aiainst  which,  it  was  said  in  the 
liffldavit,    ** there    was    a    set-off,    ths    amount    of     which     was 

unknown.'' 

The  note  was  admitted  to  be  correct,  but  against  the  other  claim 
i^arious  defenses  were  interposed,  among  which  was  the  objection 
that  the  affidavit  in  support  of  the  account  wj^s  insufficient.  The 
court  adjudged  that  the  demand  was  set-off  and  paid  by  the 
account  filed  against  it  by  the  administrator,  and  hence  rejected  it. 

Neither  the  account  or  the  appellant  nor  the  affidavit  accom- 
panying it  are  copied  into  the  record,  nor  indeed  the  administra- 
tor's set-off  thereto.  There  is  nothing  before  this  court  for  review. 

The  appellant  has  not  even  favored  us  with  a  brief,  and  the 
appellee  has  substantially  followed  his  example. 

Judgment  affirmed. 


HESTER  v.  COMMONWEALTH. 

(Filed  March  1,  1895— Not  to  be  reported.) 

Larceny— Instructions— On  a  trial  for  larceny,  where  the  defendant  claimed 
«be  found  the  property,  and  the  evidence  oondnced  to  show  that  even  if  she 
found  it  she  knew  to  whom  it  belonged  and  did  not  return  or  attempt  to  re- 
turn it  to  its  owner  but  retained  it,  and  where  the  court  instructed  the  jury 
that  defendant  was  not  guilty  unless  she  wilfully  and  feloniously  took,  stole 
nnd  carried  away  the  property  mentioned,  it  was  not  an  error  prejudicial  to 
defendant  for  the  court  to  fail  to  instruct  the  jury  to  acquit  her  if  she  found 
the  property.  sincH  such  an  instruction  would  have  been  qualified  by  a  fur- 
ther one  to  the  effect  that  if  she  did  find  the  property,  and  knew  to  whom 
It  belonged,  or  had  reasonable  grounds  for  so  knowing,  and  fraudulently  ap- 
propriated and  converted  it  to  her  own  use,  she  was  guilty  of  larceny. 

W.  T.  Cole  for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  accused,  Carrie  Hester,  was  incjicted,  tried  and  convicted 
in  the  Mason  Circuit  Court  on  the  charge  of  grand  larceny.     The 
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allegation  is  that  the  offense  was  committed   by   the  accused  ia 
stealing  from  Frank  Johnson  $85. 

It  is  insisted  by  counsel  that  the  case  should  be  reversed  be* 
cause  the  court  failed  to  properly  instruct  the  jury.  The  court 
Instructed  th(^  jury  in  substance  that  they  could  not  convict  the 
accused  unless  they  believed  beyond  a  reasonable  doubt  that  she 
did,  in  Mason  county,  Ky.,  before  finding  the  indictment,  will- 
fully and  feloniously  take,  steal  and  carry  away  the  $35,  lawful 
money,  the  personal  property  of  Frank  Johnson.  The  defense  la 
the  accused  found  the  money. 

If  the  jury  believed  that  she  did  find  the  money  they  could 
not  have  found  her  guilty  under  the  instructions  of  the  court. 
The  truthfulness  of  this  defense  could  have  been,  and  we  must 
presume  was,  considered  by  the  jury  under  the  instructions  of 
the  court.  Had  the  court  instructed  specially  on  the  defense  of 
the  accused,  then  the  jury  would  have  been  told  in  substance 
that,  although  she  may  have  found  the  money,  yet  if  she  knew 
to  whom  it  belonged,  or  had  reasonable  grounas  of  knowing  the 
owner,  and  fraudulently  appropriated  or  converted  it,  then  she 
was  guilty  of  the  larceny. 

It  seems  to  us  that  the  accused  should  not  complain  because 
the  court  did  not  give  an  instruction  on  the  question  of  finding 
the  money,  as  the  jury  would  then  have  been  authorized  to  have 
found  her  guilty,  although  they  might  not  have  believed  she  took 
the  money  from  the  pocket  of  Frank  Johnson.  Under  the  in- 
struction of  the  court  the  jury  must  have  believed  that  she  did 
this  or  they  could  not  have  found  her  guilty. 

The  accused  knew  to  whom  the  money  belonged.  She  did  not 
return  or  attempt  to  return  it  to  the  owner,  but  carried  it  to 
another  and  deposited  with  that  one,  to  be  he  held  until  she 
called  for  it.  From  the  instructions  of  the  court  there  was  but 
one  point  of  view  from  which  her  guilt  could  be  determined. 
Had  the  other  instruction  been  given,  then  there  would  have 
been  two  points  of  view,  from  either  of  which  the  jury  might 
have  reacned  the  conclusion  that  she  was  guiltj*  of  larceny. 

It  seems  to  this  court,  from  the  record,  that  it  would  have  been 
easier  for  the  jury  to  have  found  her  guilty  under  the  instruc- 
tion we  have  suggested  would  have  been  proper  to  give  the  jury 
than  under  the  one  which  was  given.  The  accused  had  her  de- 
fense fully  considered  under  the  instruction  given  by  the  court 
without  running  the  risk  of  a  conviction  for  acts  which  the  juiy 
might  have  believed  constituted  larceny,  although  she  may  have 
found  the  money.  I'^pon  the  whole  case  we  do  not  think  the  buIh 
stantial  rights  of  the  accused  have  been  prejudiced  thereby. 

Judgment  afflrmed. 


PAYNE,  &c.,  BY  GD'N  v.  ARTHUR,  TRUSTEE. 
(Filed  March  1,  1895— Not  to  be  reported.) 

1.  Where  land  of  a  decedent,  who  left  a  widow  and  children,  is  listed  for 
taxation  as  the  property  of  the  widow,  those  who  buy  It  at  a  sberilf' s  sale  to 
pay  the  taxes  so  assessed  against  it  acquire,  at  most,  only  the  widow's  inter- 
est therein.  Under  »uch  sale  and  purchase  they  can  not  claim  title  against 
the  decedent's  heirs  at  law. 

2.  Same— ^ince  the  heirs  at  law  claimed  under  their  deceased  ancestor's 
title,  and  the  defendants,  by  their  answer,  claimed  under  the  same  title, 
through  the  listing  of  decedent's  land  for  taxation  in  the  name  of  the  widow 
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and  under  tbe  sheriff's  sale  for  taxes,  no  proof  of  their  ancestor's  title  was 
required  of  piaintiffs  in  order  to  entitle  them  to  a  cancellation  of  the  deeds 
under  which  the  defendants  claim. 

Weller  &  Hayes  and  W.  H.  Holt  for  appellants. 

Chapman  &  Sampson  for  appellee. 

Appeal  from  Bell  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  action  is  to  cancel  certain  deeds  made  by  virtue  of  a  tax 

sale.  L.  F.  Payne  died  in  Bell  county,  the  owner  and  in  posses- 
sion of  a  tract  of  fifty  acr«s  of  land.  He  left  his  widow  surviv- 
ing him  and  six  children,  some  of  whom  were  infants  and  had 
not  attained  their  majority  when  this  suit  was  instituted. 

In  1876  the  widow  listed  the  property  in  her  own  name,  and 
also  one  house— the  land  and  house  valued  at  $90.  The  tax  was 
forty-six  cents,  and  the  sheriff's  costs  fifty  cents  for  the  levy 
and  sale.  The  land  was  sold  by  the  sheriff  for  this  tax  and  the 
cost  on  the  13th  of  August,  1877,  and  purchased  by  J.  C.  Colson 
for  ninety-six  cents.  The  widow  and  children  had'removed  from 
Bell  county  to  the  county  of  Fayette   before   this  sale  was  made. 

The  sheriff,  in  his  certificate  or  return  of  sale,  states  that  the 
land  sold  by  him  was  the  same  land  owned  by  L.  F.  Payne  at 
his  death,  and  listed  by  his  widow  in  her  name  for  taxes  due  the 
State  for  the  year  1876. 

Colson  assisrned  the  benefit  of  his  purchase  to  Edward  Turner, 
and  th€  sheriff,  on  the  I4th  of  May,  1881,  conveyed  the  land  to 
Turner,  containing  fifty  acres,  and  the  same  owned  by  L.  F. 
Payne  at  the  time  of  his  death.  On  the  7th  of  September,  1886, 
Edward  Turner  and  his  wife  and  Levi -Turner  sold  to  Alex. 
Arthur,  trustee,  two  tracts  of  land,  the  one  tract  being  the  fifty 
acres  conveyed  by  the  sheriff  to  Edward  Turner.  They  made  to- 
Arthur  a  deed  as  trustee,  in  which  they  described  the  one  tract 
as  fifty  acres,  the  same  conveyed  by  the  sheriff  of  Bell  county  to 
Edward  Turner,  as  assignee  of  Colson,  the  deed  being  recorded 
in  book  4,  page  82. 

The  American  Association,  Limited,  was  made  a  defendant  to 
the  action,  and  asserted  its  right  to  the  land,  alleging  that 
Arthur,  who  obtained  the  land  from  the  Turners,  held  the  land 
as  its  trustee,  and  thej'  were  the  real  owners.  Further,  that  the 
land  was  listed  as  the  land  of  the  widow  and  the  heirs  of  the- 
husband.  In  this  condition,  after  evidence  of  the  fact  that  plain- 
tiffs were  the  children  of  L.  F.  Payue,  the  chancellor  dismissed 
their  petition  and  denied  them  relief. 

This  action  is  not  an  ejectment,  but  an  action  to  vacate  the 
deed  under  which  these  appellees  claim,  and  return  to  them  the 
possession  and  title.  The  defendants  claim  to  hold  under  the 
title  of  appellants,  and  their  derivation  of  title  begins  with  the 
tax  deed  to  Edward  Turner,  as  assignee  of  Colson,  in  May,  1881, 
all  parties  having  notice  from  the  levy  and  certificate  of  sale 
that  this  land  belonged  to  the  ancestor  of  the  appellants,  and  it 
was  not  incumbent  on  the  appellants  to  exhibit  any  other  title 
than  such  as  appears  from  the  sale  made  by  the  sheriff  and  his 
deed  to  the  purchaser  or  his  assignee. 

It  clearly  appears  that  this  land  was  listed  as  the  property  of 
the  widow,  and  all  the  purchaser  obtained,  if  anything,  was  her 
dower  interest.  There  was  nothing  else  for  the  sheriff  to  sell, 
and  if  there  had  been    this   court  would  be  reluctant  in  holding 

vol.  16 -50 
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that,  under  such  a  levy  and  sale  as  this  tract  of  land  fornlDety- 
six  cents,  the  purchaser  was  invested  with  title. 

The  Judgment  is  reversed,  with  directions  to  set  aside  the  con- 
veyances made  to  these  vendees,  in  so  far  as  It  affects  the  title 
to  this  fifty  acres  of  land,  and  restore  to  the  plaintiffs  the  pos- 
session upon  their  paying  the  ninety-six  cents,  with  the  statutory 
interest  given  where  land  is  redeemed,  and  for  proceedings  con- 
sistent with  this  opinion. 


MARTIN,  Ac.  V.  CITY  OF  LOUISVILLE. 

REED,  Ac.  V.  SAME. 

SAME  V.  SAME. 

SAME  V.  SAME. 

(Filed  March  1,  1895.) 

1.  A  city  has  no  power  either  to  condemn  or  to  close  up  streets  or  alleys 
unless  aachorlzed  by  the  Legislature  to  do  so. 

2.  A  city  can  not  close  up  one  of  its  allevs  under  an  act  authorizing  it  to 
close  any  of  its  alleys  in  a  suit  to  which  all  the  lot  owners  in  the  square  are 
made  parties,  if  the  closing  is  consented  to  by  them  all  or  if  a  court  shall  be 
satisflf^d  by  evidenc  that  the  closing  will  be  beneficial  to  the  city  and  not  in- 
jurious to  any  lot  owner  refusing  to  consent,  where  several  lot  owners  refuse 
to  consent,  and  the  evidence  shows  that  the  closing  up  of  the  alley  would  in- 
jure their  property  and  a  jury  finds  that  the  damage  to  each  one  amounts  to 
a  certain  amount. 

Proceedings  to  close  up  an  alley  under  said  act  can  not  be  regarded  as  pro- 
ceedings to  condemn  property  for  municipal  purposes. 

W.  W.  Thum,  A.  E.  Willson,  J.  C.  Postqn  and  N.  A.  Crutch- " 
field  for  appellants. 

H.  S.  Barker  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

w 

Opinion  of  the  court  by  <yhief  Justice  Pryor. 

This  proceeding  was  instituted  in  the  Louisville  Chancery 
Court  by  the  city  of  Louisville,  as  the  plaintiff,  against  the 
owners  of  certain  lots,  Martin  and  others,  for  the  purpose  of  dis- 
continuing an  alley  running  from  Fourth  street  west  to  a  point 
where  it  intersects  another  alley  in  the  center  of  the  square. 

Tl)e  provision  of  the  charter  under  which  the  action  was 
brought  is  as  follows:  "That  the  city  may  at  any  time  institute 
suit  in  the  Louisville  (Chancery  Court  for  the  purpose  of  closing 
up  any  of  its  streets  or  alleys,  dividing  any  of  the  squares  or  lots 
thereon,  and  to  such  suit  all  the  owners  of  ground  in  the  square 
or  lot  shall  be  made  defendants;  a^d  if  all  such  defendants  are 
competent  to  act  for  themselves,  and  shall  consent  to  the  closing 
up  prayed  for,  then  the  court  shall  render  a  decree  accordingly; 
but,  without  such  consent,  said  court  shall  hear  the  proof  maae 
by  the  parties,  and,  if  satisfied  that  the  closing  up  would  be 
beneficial  to  said  city,  and  not  injurious  to  any  party  not  con- 
senting, shall  render  a  decree  closing  up    said    street   or   alley." 

A  resolution  was  passed  by  both  boards  of  the  council  and 
signed  by  the  mayor,  authoiizing   the   attorney   for   th^   city  to 
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t>ring  the  action,  a  large  majority  of  tliose  ownino:  real  estate 
'Vithin  the  square  having  presented  a  petition  to  the  oounoil  asJ^- 
Ing  that  this  aliev  be  closed. 

The  alley  was  directed  to  be  closed,  and  three  of  the  owners  of 
lots  or  parts  of  lots  are  appealing  from  the  order  of  the  chan- 
•oellor.  These  appellants  claim  their  respective  lots  were  lessened 
in  value  by  reason  of  the  closing  of  this  alley,  and  that  much 
Inconvenience  would  result  to  ihexn  in  passing  from  their  houses 
to  Fourth  street,  causing  them  to  travel  a  much  greater  distance 
than  the  usual  passwav  through  this  alley. 

It  appearing  from  ail  the  testimony  that  some  damage  would 
TPSult  to  these  property  owners,  the  chancellor,  in  order  to  assess 
the  damages  to  the  lot  of  Mrs.  Martin  and  1|bat  of  Buffemeyer, 
bad  a  Jury  empanneled,  who  awarded  to  Mrs.  Martin  $125,  and  as 
to  the  heirs  of  Buffemeyer  a  like  sum,  or  rather  they  accepted  a 
^um  equal  to  that  given  Martin. 

The  proceeding  to  award  damages,  and  all  steps  taken  for  that 
purpose^  were  objected  and  excepted  to  by  the  appellants  upon  the 
ground  that  no  proceedings  could  be  had,  in  the  nature  of  a  writ 
-of  ad  quod  damnum,  when  the  closing  of  the  alley  depended  only 
•upon  its  being  beneficial  to  the  city,  and  not  injurious  to  the  lot 
owners;  and,  besides,  that  no  such  ordinance  had  been  passed 
as  authorized  the  assessment  of  damages  in  the  event  the  city  as 
•attempting  to  take  from  the  property  owner  his  right  of  property 
jn  this  easement,  that  it  might  be  devoted  to  a  municipal  or 
public  use. 

The  only  provision  of  the  city  charter  to  which  our  attention 
4ias  been  called  in' reference  to  the  condemnation  of  property  for 
«ity  purposes  provides:  ** Whenever,  in  the  opinion  of  the  gen- 
eral council,  property  shall  be  needed  for  municipal  purposes, 
•either  within  the  boundary  of  said  city  or  the  county  of  Jefler- 
«oi[i>  said  council  may  by  ordinance  order  the  condemnation  of 
«uch  property.'' 

It  is  not  pretended  that  this  is  a  condemnation  proceeding,  or 
that  the  closing  of  the  alley  is  such  a  municipal  use  as  could 
<ieprlve  the  owner  of  his  right  of  property  in  the  easement  by 
condemnatory  proceeding.  If  the  city  desired  to  appropriate 
this  alley  to  some  municipal  or  public  use,  then  the  right  of 
property  in  it  could  be  condemned,  but  not  otherwise. 

The  charter  contains  the  organic  law  of  the  city,  and  when 
property  is  to  be  condemned  for  public  use  the  way  is  pointed 
out  by  an  express  provision,  and  when  the  existence  of  a  street 
or  alley  is  no  longer  beneficial  to  the  city,  although  not  needed 
for  municipal  use,  it  may  be  closed  up  when  not  injuring  the 
property  owner  on  the  square,  whose  right  of  property  in  the 
oasement  is  undoubted,  and*  this  proceeding  is  also-authorized  by 
«  special  clause  of  the  charter. 

Without  some  legislative  authority  a  city  has  no  power  either 
to  condemn  or  close  streets  or  alleys,  and  the  city  of  Louisville, 
-deriving  its  sole  power  from  its  charter  provisions,  the  mode 
pointed  out  for  closing  streets  and  alleys  must  be  regarded  as 
exclusive. 

In  the  case  of  Gagan  v.  The  Louisville,  New  Albany  A  Chi- 
cago R.  B.  Co.,  89  Ky.,  212,  this  court,  in  discussing  the  right  of 
the  city  to  close  streets,  said:  "A  corporation,  whether  munici- 
pal or  private,  seekine  to  appropriate  tlie  street  to  its  own  use, 
must  resort  to  the  writ  of  ad  quod  damnum,  and  under  it  com- 
pensate the  owner  for  the  injury  sustained.'' 

As  to  two  of  the  appellants,  Beed  and  Hermany,  it  appears  that 
before  the  case  stood  for  trial,  athough  judgment  by  default  had 
been  entered  against  them,  they  gave  reasons  for  asserting  their 
•claim  to  damages,  and  denying  the  right  of  the  city  to  close  the 
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alley.    They  ought  to  have  been  permitted  to  make  defense.    It 
is  not  necessary,  however,  to  consider   these   questions,  as   tbe- 
judgment  must  be  reversed;  and  if  the  alley  is  open  to  use.  It  is 
for  all  those  on  the  square. 
Judgment  reversed,  with  directions  to  dismiss  the  petition. 


MATHEWS,  Ac.  v.  MATHEWS. 
(Filed  March  1,  1895— Not  to  be  reported.) 

1.  Appeals— Where  the  order  sustaiDlDg  a  demurrer  to  the  answer  Id  a  ftult 
In  equity  and  the  order  refuslDfic  to  permit  an  amended  answer  to  be  filed 
were  both  ezoepted  to  by  the  defendant,  the  action  ot  the  lower  court  can  he 
reviewed  on  appeal,  although  there  was  no  exception  to  the  order  submittlDg 
the  case  or  to  tne  final  judgment. 

2.  Pleadings— Set  off  and  counterclaim— Unliquidated  damages^L.  ob* 
tained  land  for  T.,  who  was  indebted  to  him,  and  agreed  to  convoy  same  ta 
S.  when  T.  paid  the  debt,  with  interest.  In  a  suit  by  T.  and  S.  against  L. 
it  was  adjudged  that  the  debt  due  L.  by  T.  amounted  to  a  certain  sum,  and 
upon  payment  by  T.  of  that  sum  L.  was  directed  to  make  a  couTeyance  of 
the  land  to  8.  Four  years  later  L.  sued  T.  and  S.  to  recover  the  sum  so 
found  to  be  due  him,  and  asked  that  the  land  to  be  sold  to  pay  same.  T. 
and  S.  filed  answer  and  amended  answer  and  pleaded  that  L.  had  continued 
in  possession  of  the  land  for  four  years  since  the  first  judgment  was  ren> 
dered,  and  was  liable  to  them  for  so  much  rent  per  year  for  same,  and  that 
he  had  taken  from  the  land  trees  and  rails  of  a  certain  value.  They  pleaded 
the  amount  due, as  rent  and  for  the  trees  and  rails  by  way  of  set  off  and 
counterclaim.  Held— It  was  error  to  sustain  a  demurrer  to  the  answer.  The 
matter  alleged  as  a  set-off  was  not  for  unliquidated  damages,  but  was  upoa 
the  same  contract  or  transaction  out  of  which  plaintiff's  demand  aroae. 

W.  S.  Cason  for  appellants. 

W.  T.  Laflferty  for  appellee. 

Appeal  from  Harrison  Chancery  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  Lewis  Mathews,  institutod  this  action  againat 
Thos.  Mathews  and  heirs  of  Sallie  Mathews  to  recover  $88.25, 
with  interest  thereon  from  the  15th  day  of  November,  1889,  and 
asked  to  have  sold  59  acres  of  land  in  Harrison  county,  Ky.,  to 

pay  the  debt,  interest  and  costs. 

The  action  is  on  a  judgment  rendered  in  cbe  Harrison  Chan- 
cery Court  on  the  28th  day  of  May,  1889,  by  which  appellant, 
Thos.  Mathews,  is  directed  to  pay  the  appellee,  Lewis  Matbew8« 
the  sum  named;  upon  doing  which,  by  the  terms  of  the  judg- 
ment, a  deed  was  to  be  made  to  appellant  for  the  69  acres  of 
land,  but  by  a  subsequent  order  the  deed  was  to  be  made  to 
appellant  Sallie  Mathews.  The  appellants  filed  an  answer, 
alleging  that  appellee  had  been  in  possssion  of  the  land  for  foar 
years;  that  he  owed  appellants  rent  on  the  land,  of  the  value  of 
$118  per  annum;  that  the  appellee  had  taken  from  the  land  trees 
and  rails  of  a  certain  value.  These  several  amounts  were  pleaded. 
as  a  set-ofl  and  counterclaim. 

The  court  sustained  a  demurrer  to  this  pleading,  and  appel- 
lants then  offered  an  amendment,  in  which  U  is  alleged  that  the 
appellant,  Thos.  Mathews,  and   appellee   entered   into  a  certain 
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"^s^reeifnent, evidenced  by  a  writing  which  is  filed  as  part  of  the 
pleading,  by  which  it  is  recognized  that  appellee  had  paid  for 
appellant,  Thos.  Mathews,  certain  sums  of  money,  amounting  to 
several  hundred  dollars;  that  appellant,  Thos.  Mathews,  had 
made  appellee  a  deed  for  certain  land,  and  the  sheriff  of  Har- 
rison county  had  executed  a  deed  to  appellee  for  certain  other 
land:  that  bv  the  terms  of  the  contract,  upon  the  payment  to 
appellee  of  tne  sums  thus  expended  and  interest,  the  lands  were 
to  be  conveyed  bv  appellee  to  the  appellant,  Sallle  Mathews, 
and  her  bodHy  heirs.  « 

It  is  further  alleged  that  under  the  contract  the  appellee  took 

f Possession  of  the  land  and  held  the  same  for  the  purpose  of  pay- 
ng  off  by  the  use  and  rents  thereof  the  debts  described  in  the 
writing;  that  afterwards  the  appellants  instituted  an  action,  the 
result  of  which  was  that  appellee  recovered  the  Judgment  upon 
which  this  action  is  brought;  that  the  $83.28  is  the  balance  found 
by  the  court  to  be  due  the  appellee,  of  date  November  15,  1887, 
^ipon  the  settlement  of  accounts,  and  in  which  settlement  the 
rents  of  the  5\)-acre  tract  of  land  were  applied  as  credits  on  the 
debts  described  in  the  writing;  that  from  the  15th  of  Nnvember, 
1887,  until  the  spring  of  1892  tne  appellee  continued  in  possession 
and  use  of  the  land. 

The  court  refused  to  allow  the  pleading  to  be  filed,  and  ren- 
xlered  judgment  against  the  appellants  for  the  $83.23,  interest  and 
■oosts.  It  is  insisted  that  this  court  can  not  review  the  action  of 
the  court  below,  because  no  exception  was  taken  to  the  order 
submitting  the  cause. 

There  was  an  exception  to  the  action  of  the  court  in  sustaining 
a  demurrer  to  the  answer,  and  to  the  action  of  the  court  in  re- 
fusing to  allow  the  amended  answer  to  be  filed.  It  was  not  nec- 
essary that  there  should  be  an  exception  to  the  order  submitting 
the  case,  nor  to  the  final  judgment. 

This  is  a  proceeding   in   equity.     Counsel  for  appellee  insists 

that  the  appellants,  by  their  answer,  seek  to  plead   unliquidated 

-damages  as  a  set-off,  claiming  that  it  can  not  be  done  under  the 

Civil   Code   unless   Insolvency   or   nonresidency   of   appellee    is 

•charged.    The  claim  is  not  for  unliquidated  damages. 

The  defense  to  the  action  arises  upon  contract,  and  it  arises 
■out. of  the  contract  and  transaction  stated  in  the  petition  as  the 
foundation  of  the  claim,  and  is  connected  with  the  subject  of 
the  action.     It  is  properly  pleaded  as  a  set-off  and  counterclaim. 

The  judgment  upon  which  this  action  is  brought  simply  fixed 
the  amount  which  the  appellant,  Thos.  Mathews,  owed  the  appel- 
lee on  the  contract  under  which  appellee  obtained  a  deed  to  the 
land. 

It  is  not  a  judgment  upon  which  an  execution  can  be  issued. 
It  does  not  change  the  character  of  appellee's  claim  against 
appellant,  Thos.  Mathews.  The  appellee  so  considered  it.  and 
the  court  thus  regarded  it  because  the  appellee  was  given  a  per- 
sonal judgment  against  appellants  for  the  amount  thereof.  The 
effect  was  to  simply  adjust  the  claims  between  the  parties,  and 
make  certain  the  amount  which  appellant,  Thos.  Mathews, 
owed  appellee  under  the  contract.  This  judgment  provides  that 
a  deed  shall  be  made  to  Thos.  Mathews  upon  the  payment  of  the 
judgment.  It  does  not  change  the  nature  of  the  appellee's  hold- 
ing of  the  land.  He  simply  continued  in  possession  thereof  under 
the  former  agreement.  The  court  had  held  he  should  pay  rents 
under  that  contract  for  the  land,  and  that  they  should  go  as  a 
oredlt  on  his  debts.  That  judgment  construed  the  contract, 
fixed  the  status  of  the  parties  in  the  transaction,  and  is  con- 
•43lusive. 

If  appellee  choose  to  continue  in  the  possession  and  use  of   the 
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]and  after  the  court   had   fixed   the  amount   that  was  due  hlin». 

then  there  is  no  valid  reason  in  law  or  equity  why  he  should  not 

pay  the  reasonable  rents  for  the  land. 

If,  since  the  judgment  of  1889,  the  appellee  has  paid  any  taxefr 

on  the  land  or  expended  any  money   to   preserve   the  property^ 

then  such  sums  so  expended  should  be  deducted  from  the  rents.. 

The  sum  thus  remaining  should  be  applied  on  the  judgment,  and 
if  there  remains  anything  due  appellants  after  tlie  payment  of 
the  judgment  upon  which  this  action  is  brought,  then  a  judge- 
ment should  be  rendered  against  appellee  for  such  balance. 

Appellants  seek  to  recover  for  the  value  of  the  trees  and  rails, 
which  it  is  alleged  appellee  took  from  the  land.  If  it  should  be> 
shown  that  appellee  did  take  trees  and  rails  from  the  land,  then 
he  should  be  charged  with  their  reasonable  value.  The  court 
erred  in  refusing  to  allow  appellants'  amended  answer  to  be 
filed. 

Judgment  reversed,  with  directions  that  appellants  be  allowed 
to  file  the  amended  answer  and  for  further  proceedings  con« 
sistent  with  this  opinion. 


MASSIE  v.  COMMONWEALTH. 
(Filed  March  2,  1895— Nob  to  be  reported,) 

1.  Although  judginents  ooDvictinK  appellant  of  the  homicide  obargedL 
againsr  hliu  have  twice  been  reversed,  hlH  rif<ht  to  appeal  from  a  thiid  judg- 
ment of  conviction  has  not  been  lost,  and  it  is  still  the  duty  of  this  court  to 
reverse  tbe  judgment  against  him  for  errors  of  law  during  his  trial,  preju- 
dicial to  his  substantial  rights. 

2.  Criminal  law— Continuance— Although  the  defendant  was  not  entitled 
to  a  continuance  on  account  of  the  absence  of  the  witness  named  by  him  in 
his  aflQdavit,  not  having  used  due  diligence  to  secure  his  attendance,  yet  the 
court  ought  to  have  permitted  said  affidavit  to  be  read  to  the  jury  as  the 
deposition  of  the  absent  witness,  when  the  defendant  had  been  confined  in 
jail  in  a  county  other  than  the  one  where  he  was  being  tried,  and  had  not  a 
full  opportunity  to  procure  attendance  of  his  witnesses*  and  when  the  a£B- 
davit  showed  that  the  witness  had  been  prevented  from  attending  the  trlai 
by  the  threats  of  relatives  of  the  deceased,  and  when  the  bill  of  evidence, 
made  on  a  former  trial,  showed  that  the  witness  was  present  and  testified  ta 
the  facts  stated  in  the  aflSdavlt. 

8.  Same— Manslaughter— A  slanderous  charge  by  deceased  that  defendant 
had  sexual  intercourse  with  two  unmarried  cousins,  who  were  members  of 
his  family,  and  that  defendant  was  keeping  a  whorehouse  and  that  his  wifa^ 
was  assisting  him,  was  sufficient  provocation  to  excite  such  ungovernable 
anger  and  passion  on  the  part  of  defendant  as  to  reduce  the  killing  of  de- 
ceased from  the  crime  uf  murder  to  that  of  manslaughter. 

4.  Same— Evidence — After  proof  that  the  person  to  whom  deceased  made 
the  slanderous  charges  had  repeated  same  to  defendant,  it  was  not  competent 
or  proper  to  permit  evidence  to  go  to  the  jury  to  show  that  snch  person  ac- 
quiesced in  tbe  charges  at  the  time  they  were  made  by  deceased. 

6.  Same— The  exclamation  made  by  deceased  about  his  children,  after  de- 
fendant left  the  place  of  the  homicide,  was  incompetent  evidence,  since  it 
did  not  relate  to  or  illustrate  the  manner  in  which  the  deed  was  done,  nor 
was  it  a  part  of  the  res  gestaa. 

6.  Improper  argument  by  Commonwealth's  attorney<-*The  court  ought 
not  to  have  permitted  the  attorney  for  the  Commonwealth  to  argue  to  tbe 
jury  that  the  degrading  charges  made  by  deceased,  ooncerning  defendant 
and  his  family,  were  true,  when  there  was  no  competent  evidence  to  aastaln 
such  charge. 

7.  Instructions— Self-defense— AVhere  tbe  evidence  showed  that  defendaiil 
went  in  search  of  deceased  as  soon  as  the  degrading  charges  made  by  de<^ 
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oeaaed  were  reported  to  bim,  and  that  after  meetlDg  deceased  oo  the  high- 
way they  rode  a  short  distaooe  together,  when  the  kilUDg  ooonnred,  it  was 
prejudicial  to  defendant,  in  the  instructions,  to  qualify  his  right  to  rely  on 
the  plea  of  self-defense,  in  the  event  defendant,  "by  his  own  wrongful  act," 
made  the  danger  to  himself  necessary  upon  the  part  of  the  deceased,  etc. 
The  court  ought  to  have  explained  that  the  words  "wrongful  act*'  meant  in 
connection  with  the  facts  in  this  particular  case. 

E.  E.  Settle,  J.  C.  S.  Blackburn,  Lindsay  &  Botts  and  J.  A. 
Scott  for  appellant. 

Wni.  J.  Hendrick  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  is  the  third  appeal  by  J.  L.  Massie  from  a  Judgment  of 
conviction  for  the  murder  of  Jesse  E.  Honaker.  (Massie  v.  Com- 
monwealth, 14  Ky.  Law  Rep.,  664;  15  Ky.  Law  Rep.,  662.) 

After  the  jury  had  been  sworn  appellant  moved  for  a  contin- 
uance on  account  of  absence  of  a  witness  who,  if  present,  would, 
as  stated  in  the  affidavit  filed,  testify   that  not  long   before   the 

homicide   deceased    endeavored    to   hire    witness,    offering   him 
money,  to  assassinate  appellant. 

Altoougb  that  evidence  was  material  and  important  for  the 
defense,  appellant  had  not  used  proper  diligence  either  to  pro- 
cure attendance  of  the  witness  or  ascertain  before  going  to  trial 
his  absence,  and  was,  therefore,  not  entitled  to  a  continuance, 
but  be  further  stated  in  the  affidavit  the  witness  had  promised 
and  would  have  been  present  except  for  threats  of  violence  to 
his  person  if  he  did  attend,  made  by  relatives  of  deceased,  and 
there  was  some  evidence  tending  to  support  that  statement. 
Besides,  he  had  been  confined  in  jail  of  another  county,  and  did 
not  have  full  opportunity  to  procure  attendance  of  his  wit- 
nesses. 

It  seems  to  us,  therefore,  the  lower  court,  having  refused  con- 
tinuance, ought  to  have  sustained  the  motion  of  appellant  to 
read  his  affidavit  as  a  deposition,  especially  as  the  bill  of  excep- 
tions and  evidence  made  and  enrolled  at  the  previous  trial 
showed  the  witness,  being  then  present,  had  testified  to  the 
same  facts. 

It  appears  that  prior  to  the  homicide  two  unmarried  females, 
cousins  of  appellant,  had  boarded  at  his  liouse  while  teacliing 
school  in  the  neighborhood,  and  he,  expecting  arrival  of  one  of 
them  at  FrankTort,  on  return  from  her  nome  in  Indiana  to  again 
engage  ixi  that  occupation,  sent  James  Hanna,  his  tenant,  with 
a  vehicle  to  meet  and  bring  her  to  his  house.  After  Hanna  came 
back,  and  on  the  day  of  killing,  he  informed  appellant  that  on 
his  way  to  Frankfort  he  was  met  by  Honaker,  who,  upon  being 
told  the  object  of  the  journey,  took  the  occasion  to  voluntarily 
introduce  the  subject  and  sav  that  appellant  had  sexual  inter- 
course with  his  cousin;  was  keeping  a  whore  house,  and  hiis  wife 
was  assisting  him. 

Immediately  after  hearing  that  communication  appellant,  seiz- 
ing his  gun,  got  on  his  horse,  and,  in  a  state  of  great  rage  and 
excitement,  went  in  search  of  Honaker,  riding  at  a  rapid  rate  of 
speed,  first  to  his  house,  a  short  distance  from  his  own,  thence 
several  miles  beyond  before  meeting  him.  Though,  after  meet- 
ing, they  rode  together  about  five  hundred  yards  before  the  fatal 
shot  was  fired,  their  conversation  was,  on  part  of  appellant, 
excited  and  angry,  and  by  Honaker  defiant  and   altogether  un- 
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satisfactory  in   regard    to  the  charge,  for   be   did   not  explicitly 
deny  making  it  to  Hanna,  nor  withdraw  or  explain  it. 

Tlio  evidence  further  shows  that  Honaker,  though  appellant 
was  his  family  physician,  had,  without  apparent  cause,  been 
hostile  to  him,  and  more  than  once  spoke  of  him  threateningly 
and  abusingly. 

According  to  the  testimony  of  appellant  the  killing  was  done 
in  self-defense;  but  whether  it  was  or  not,  if  he  was  informed  by 
Hanna.  as  they  both  teslfy,  and  believed,  as  evidently  be  did, 
that  Honaker  had  spoken  of  him,  his  cousin  and  wife  In  the 
manner  mentioned,  it  is  plain  be  was  guilty,  if  at  all,  of  man- 
slaughter, not  murder.  For  not  only  is  it  hard  to  conceive  of  a 
charge  more  likely  to  provoke  ungovernable  passion  and  anger, 
but  the  evidence  is  convincing  that  appellant  was,  from  the 
moment  Hanna  made  the  communication  continuously  to  the 
time  of  the  homicide,  excited  to  a.  degree  bordering  on  frenzy. 

It  is  true  the  wife  of  Honaker  testified  that  when  he  came  t4) 
her  house  in  search  of  her  husband  he  announced  his  purpose  to 
kill  him,  but  the  fact  he  did  not  do  so  when  they  first  met,  nor 
until,  after  riding  together  five  hundred  yards,  Honaker,  as  be 
testifies,  made  a  demonstration  to  shoot  him,  whereby  tie  was 
induced  to  believe  his  own  life  was  in  danger,  shows  he  did  not 
start  in  search  of  him  with  a  deliberate  purpose  to  murder;  or, 
if  he  did,  that  he  abandoned  it. 

On  the  last  appeal  we  decided  contrary  to  previous  ruling  of 
the  lower  court,  that  it  was  competent  for  appellant  to  show  by 
Hanna  that  Honaker  had  made  the  slanderous  aspersion  men- 
tioned, and  he  had  communicated   the  information  to  appellant. 

At  the  trial  we  are  now  considering  that  evidence  was  per- 
mitted to  go  to  the  jury;  but  the  (Commonwealth's  attorney  was 
improperly  allowed  to  first  ask  Hanna,  on  cross-examination, 
whether,  being  interrogated  by  Honaker,  he  at  that  time  as- 
sented to  truthfulness  of  the  charge;  and  the  witness  having 
answered  in  the  negative,  another  and  greater  error  was  com- 
mitted by  the  court  in  permitting  a  witness  named  Williams  to 
testify  in  rebuttal  that  he  was  present,  and  Hanna,  when  asked 
the  question  by  Honaker,  signified  an  affirmative  response  by 
nodding  his  head. 

It  was  competent  to  prove  that  Honaker  made  the  charge  and 
Hanna  communicated  the  fact  to  appellant,  because  bearing 
materially  upon  the  question  whether  he  was  guilty,  if  at  all,  of 
murder  or  manslaughter;  but  it  was  wholb'  immaterial  whether 
the  charge  was  true  or  false,  or  whether  Hanna  assented  to  the 
truth  of  it,  and  no  inquiry  as  to  either  fact  should  have  been 
permitted  by  tlie  court,  for  it  is  easy  to  perceive  how  introduc- 
tion of  such  irrelevant  testimony  would  prejudice  minds  of  the 
jury,  and  induct  them  to  disregard  and  forget  the  true  issue  in- 
volved. In  fact  it  is  made  a  just  cause  of  complaint  on  this 
appeal  by  appellant  that  an  attorney  for  the  Commonwealth  was 
permitted  to  argue  to  the  jury,  without  any  competent  evidence 
to  sustain  him,  that  the  charge  was  true. 

It  was  also  error  to  permit  proved  exclamation  of  Honaker 
about  his  children,  made  after  appellant  had  left  the  place  of 
killing,  because  it  did  not  relate  to  or  illustrate  the  manner  in 
which  the  deed  was  done,  nor  was  it  properly  part  of  the  res 
gesta?. 

Appended  to  the  instruction  on  the  right  of  self-defense  is  the 
following  qualification:  **Ulness  the  jury  should  further  believe 
that  the  defendant,  by  his  own  wrongful  act  towards  the  de- 
ceased, made  such  danger  of  loss  of  life  or  great  bodily  harm 
necessary  upon  the  part  of  the  deceased  to  save  himself  from 
immediate  death  or   great   bodily   harm   at   tho  hands  of  the  de- 
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lendant,  in  which  event  the  Jury  can  not  acquit  the  defendant 
on  the  grounds  of  self-defense.*' 

On  the  former  appeal  of  this  case  the  following  language  was 
used  in  the  opinion  delivered:  **If  his  purpose  in  sending  Hanna 
home  was  that  he  might  bring  Honaker  before  him,  in  order  that 
this  foul  blot  upon  his  own  character  and  that  of  his  wife  and 
family— his  cousins  being  in  effect  members  of  his  own  family 
— might  be  cleared  up  and  the  circulation  of  the  slander  stopped 
upon  assurance  of  its  falsity,  then  the  purpose  was  a  lawful  one, 
and  the  meeting  between  himself  and  Honaker,  though  of  his 
own  seeking,  was  not  with  intention  of  harming  the  deceased. 
It  could  not,  in  such  event,  be  said  that  by  his  own  wrongful 
act  in  bringing  on  the  fatal  meeting  he  had  deprived  himself  of 
the  right  of  self-defense."  (Massie  v.  Commonwealth,  15  Ky. 
Law  Rep.,  562.) 

It  is  not  often  necessary  or  proper  to  thus  qualify  an  instruc- 
tion about  the  right  of  self-defense,  because  a  Jury  of  ordinary  in- 
telligence and  power  of  discrimination  can  generally,  without 
such  aid,  truly  interpret  and  apply  it.  Certainly  it  should  never 
be  done  without  such  explanation  as  may  be  necessary  to  pre- 
vent the  jury  being  misled,  but  by  the  qualification  in  question 
the  jury  bad  full  license  to  treat  the  meeting  sought  by  appel- 
lant, whatever  may  have  been  his  purpose,  as  a  wrongful  act 
that  practically  took  away  his  right  of  self-defense,  notwith- 
standing it  had  been  held  by  this  court  that  it  was  lawful  for 
him  to  seek  Honaker  in  order  to  have  the  charge  cleared  up  and 
the  circulation  of  it  stopped. 

Appellant's  right  of  self-defense  being  thus  qualified  and  re- 
stricted, an  explanation  to  the  jury  of  the  meaning  and  applica- 
tion of  the  phrase  **  wrongful  act,''  as  used,  was  indispensible  to 
a  fair  trial;  and  in  our  opinion  the  lower  court  ouglit  to  have 
distinctly  instructed  the  jury  that  wrongful  act,  in  meaning  of 
the  qualification  in  question,  related  alone  to  what  was  done 
after  the  meeting  tooK  place,  not  to  the  fact  appellant  sought  the 
meeting,  which  was  not  wrongful  or  unlawful. 

In  fact,  under  the  circumstances  of  this  case,  the  (qualification 
would  serve  only  to  mislead  and  confuse  the  jury,  if  not  made 
wholly  applicable  to  a  conflict  commenced  or  assault  or  demon- 
stration of  violence  first  made  by  appellant  after  the  parties  met; 
and  if  there  was  such  wrongful  act.  then  appellant  was  entitled 
to  another  instruction  asked  and  refused,  to  the  effect  that 
though  he  commenced  the  conflict  his  right  to  defend  himself 
survived,  if  he  ceased  and  withdrew  from  it  in  good  faith. 

Although  we  have  twice  reversed  judgment  against  appellant, 
his  right  to  appeal  has  not  been  lost,  nor  our  duty  ceased  to  re- 
Terse  for  errors  of  law  occurring  on  his  trial  prejudicial  to  his 
substanital  rights;  and,  satisfied  such  errors  were  committed 
whereby  he  was  deprived  of  a  fair  trial,  we  are  constrained  to 
reverse  the  judgment  appealed  from,  and  remand  the  cause  for  a 
new  trial. 


HAMILTON  V.  HAMILTON,  &c. 
(Filed  March  6,  1895— Not  to  be  reported.) 

1.  Plaintiffs,  in  an  action  to  recover  possession  of  Innd,  are  entitled  to  re- 
cover by  proof  of  a  perfect  possessory  title  Id  their  vendor,  even  though  they 
show  no  "paper  title"  In  him. 

S.  Saii)e~LiroitatioD— Plaintiffs'  right  to  maintain  an  action  to  recover 
possession  of  land  is  not  barred  by  limitation  when  the  evidence  shows  that 
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the  order  directing  the  paymeDt  to  the  attaohlog  oreditor.  who  was  not  a 
party  to  this  snit,  was  erroneous  in  the  absence  of  any  evideDoe  that  any 
judgment  against  appellants  in  favor  of  the  attaching  oreditor  had  ever 
been  rendered,  or  that  said  attachment  had  in  fact  ever  been  served  or  exe- 
cuted. 

Stone  &  Sudduth  for  appellants. 

Appeal  from  Montgomery  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  QufPy. 

A  number  of  the  creditors  of  Charles  A.  Allen  instituted  suita 
against  him  and  caused  attachments  to  be  issued  and  levied  upon 
his  property,  which  suits  were  afterwards  consolidated,  and  th^ 
appellants,  Williams  &  Hamilton,  hy  appropriate  proceedings^ 
were  made  parties  thereto,  and  asserted  a  prior  lien  on  a  certain 
lot  of  tobacco,  which  had  been  levied  on  under  said  attachment. 
A.  M.  Hamilton  was  appointed  receiver  to  take  charge  of  and 
sell  the  tobacco. 

It  appears  from  the  report  of  the  receiver  that  the  net  proceeds, 
of  the  tobacco  amounted  to  $608.55,  and  the  court  adjudged  that 
appellants,  Williams  &  Hamilton,  had  a  lien  upon  th(  same  supe- 
rior to  either  of  the  plaintiffs,  subject  to  $44.50  allowed  the  receiver^ 
for  his  services  as  receiver,  and  the  remainder  of  said  fund,  $464.06, 
the  receiver  was  ordered  to  pay  to  said  Williams  &  Hamilton,  sub- 
ject to  a  superior  lien  of  M.  S.  Tyler  on  same  for  his  fee  of  $50  as. 
fixed  by  the  court. 

The  judgment,  however,  proceeds  to  recite  as  follows:  **G.  G. 
Hamilton,  administrator  of  J.  C.  Hamilton,  having  sued  out  an 
attachment  in  the  suit  of  G.  G.  Hamilton,  adm'r,  &c.  v.  Williams. 
&  Hamilton  pending  in  this  court  and  caused  said  attachment  to. 
be  executed  on  the  clerk  of  this  court,  seeking  to  attach  said  fund 
in  court,  said  order  of  attachment,  with  the  return  thereon,  hav- 
ing been  filed  herein  by  the  plaintiff  in  said  attachment  suit,  and 
a  motion  made  by  him  in  open  court,  that  said  receiver  be  di- 
rected to  pay  to  him  so  much  of  said  fund  as  should  be  coming 
to  Williams  &  Hamilton  or  A.  W.  Hamilton  under  this  judgment, 
and  the  court,  being  advised,  adjudges  that  the  whole  of  said 
$558.55,  less  $50  allowed  to  said  M.  S.  Tyler,  is  subject  to  said  at- 
tachment, and  said  receiver  is  ordered  and  directed  to  pay  to  M. 
S.  Tyler  the  sum  of  $50,  and  the  remainder  of  said  fund,  viz., 
$485.55  to  said  G.  G.  Hamilton,  administrator  of  J.  C.  Hamilton, 
within  thirty  days/'  and  further  providing  that  execution  might 
issue  upon  failure  to  pay,  and  these  cases  transferred  to  the 
Montgomery  Circuit  Court,  reserving  the  right  to  enforce  pay- 
ment by  sale. 

These  appellants  excepted  to  the  judgment  directing  said  pay- 
ment to  G.  G.  Hamilton's  adm'r,  &c.  Thev  afterwards  movecf  the 
circuit  court  to  set  aside  the  said  judgment,  which  motion  was 
overruled,  and  they  have  appealed  to  this  couit  and  ask  a  rever- 
sal on  several  grounds. 

It  does  not  appear  that  G.  G.  Hamilton  had  ever  been  made  a 
party  to  this  suit  or  that  any  judgment  had  theretofore  been  ren- 
dered in  his  behalf  against  these  appellants.  This  record  fails  ta 
show  that  in  fact  any  attachment  had  been  served  or  executed, 
but  even  admitting  that  one  had  been  starved  and  filed  in  thia 
suit,  yet  that  would  not  authorise  the  rendering  of  the  judgment 
•appealed  from.  Tt  seems  to  us  that  the  court  erred  in  adjudging 
the  payment  c»f  the  said  sum  in  the  receiver's  hands  to  G.  G. 
Hamilton's  administrator. 

The  judgment  is  therefore  reversed  and  cause  remanded  for  fur^ 
ther  proceedings  consistent  with  this  opinion. 
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liOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  CITY  OF  LOUIS- 
VILLE. 

(Filed  March  5,  1895— Not  to  be  reported.) 

1.  The  legislature  has  the  rifrbt  to  Drovide  for  the  assessroeot  and  oollec- 
tion  of  muDiolpal  taxes  from  railioaa  corporations  by  a  different  system  cr 
mode  from  that  by  which  such  taxes  are  assessed  and  collected  on  other 
profierty,  the  rate  of  taxation  imposed  beins  the  same. 

2.  The  amendment  to  the  charter  of  Louisville,  allowing  a  diaoount  of  8 
per  cent,  upon  tax  bills  paid  within  a  certain  period,  does  not  apply  to  taxe« 
due  from  railroad  corporations,  a  different  method  of  securing  ijrompt  pay- 
ment of  taxes  being  provided  as  to  them. 

3.  It  is  not  an  illegal  or  unconstitutional  discrimination  to  deny  such  dia* 
t)ount  for  prompt  payment  of  municipal  taxes  to  railroad  corporations. 

Helm  &  Bruce  for  appellant. 

Laf  Joseph  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  chancery  division. 

Opinion  of  the  court  by  Chief  Justice  Fryor. 

The  appellant,  the  L.  &  N.  B.  B.  Co.,  claims  it  is  entitled  to  a 
discount  upon  its  tax  bills  due  the  city  of  Louisville  by  reason 
of  an  act  of  the  le{2:islature  revising  and  amending  the  tax  laws 
of  the  city,  by  which,  when  the  tax  bills  are  listed  for  collction 
with  the  receiver  of  city  taxes,  a  discount  of  7  per  cent,  is  al- 
lowed the  taxpayer  who  pays  his  taxes  in  January,  or  the -first 
ten  days  in  February,  next  succeeding  the  assessment,  and  a  less 
per  cent,  if  paid  after  that  time,  if  paid  within  the  month  of 
March,  but  not  later. 

This  system  of  assessment,  the  levy  and  collection  of  taxes  ap- 
plicable to  the  city,  is  contended  applies  to  the  property  of  rail- 
road companies  whose  property  is  within  the  city  and  subject  to 
municipal  taxes.  The  assessments  are  made  in  September  of  one 
year  for  the  succeeding  year,  for  instance,  in  the  month  of  Sep- 
tember, 189<),  the  assessments  are  made;  levied  in  December,  ISSiX 
^nd  the  taxes  collected  in  the  ensuing  year,  1891;  and  if  paid  in 
January,  February  and  Macrh  are  subject  to  the  discounts  men- 
tioned in  the  act. 

The  only  object  in  making  the  discount,  as  we  must  assume,  is 
to  have  the  taxes  promptly  paid  in  order  to  meet  the  municipal 
expenses  for  the  year  In  which  payment  can  be  collected. 

The  property  of  railroad  corporations  within  the  city  is  not  as- 
sessed by  any  officer  of  the  municipal  government,  or  any  levy 
made  by  an  officer  to  coerce  payment. 

Under  the  title  of  Revenue  and  Taxation,  General  Statutes, 
chapter  1042,  this  property  is  assessed  by  railroad  commissioners, 
and  the  tax  imposed  is  at  the  same  rate  of  taxation  as  that  levied 
on  real  estate  by  the  city  for  iMunicipai  purposes.  The  assessed 
value  of  the  corporate  property,  as  fixed  by  the  commissioners, 
is  reported  to  the  county  clerk,  and  from  this  report  the  assesor 
of  the  city  ascertains  the  value  and  applies  the  rate  of  taxation 
as  fixed  by  the  city  on  the  real  estate  within  its  boundary. 

The  taxes  due  by  railroads  are  payable  in  the  month  of  Octo- 
ber, and  are  assessed  in  the  month  of  July  preceding.  If  not 
paid,  the  president  of  the  company  may  be  indicted  for  its  delin- 
quency, and  the  taxes  recovered  by  action  in  courts  of  competent 
jurisdiction  in  the  respective  counties. 

All  laws  permitting  the  cities,  towns,  etc..  to  assess  the  prop- 
erty of  railroads  were  repealed,  and  what  is  known  as  the  Hew- 
itt law  substituted.  As  the  law  stood  prior  to  the  date  at  which 
•all  control  was  taken  from  cities,  towns,  districts,  etc.,  over  the 
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assesBment  of  railroad  property,  there  was  no  regularity  as  to 
the  time  in  which  such  local  taxes  were  to  be  paid  or  the  assess- 
ment made;  and,  besides,  with  these  local  divisions  entruste<} 
with  the  power  to  fix  value  on  the  property  of  such  corporations* 
its  exercise  was  liable  to  abuse,  and  hence  the  system  of  taxing 
this  corporate  property  was  changed,  both  as  to  the  time  and 
mode  of  assessment  and  the  time  of  payment,  as  well  as  the 
remedy  for  enforcing  the  payment.  To  secure  prompt  payment 
penalties  were  annexed,  not  only  against  the  corporation,  but  ita 
president  was  subject  to  indictment  upon  failure  to  pay  at  the 
date  fixed  by  the  statute,  or  after  notice  of  the  assessment  had 
been  given. 

The  same  rate  of  taxation  is  Imposed  on  the  citizen  that  is  re- 
quired to  be  paid  by  the  railroad  company.  The  city,  under  its 
charter,  adopts  another  mode  of  enabling  the  city  to  collect  of 
the  corporation.  The  system  of  levy,  collection  and  procedure 
are  entirely  different  the  one  from  the  other,  and  resulting  to  the 
benefit  of  the  corporation.  The  city  is  not  allowed  to  fix  any 
value  on  appellant's  property. 

The  penalty  on  those  failing  to  pay  taxes  to  the  city  is  not 
made  to  apply  to  the  appellants,  and  it  is  plain,  we  think,  that 
the  charter  provision,  or  the  law  in  regard  to  the  assessment, 
collection  and  payment  of  the  taxes  of  the  citizen  within  the 
municipality  does  not  include  railroads  or  such  corporate  prop- 
erty, and  equally  apparent  that  the  legislature,  in  regard  to  these 
corporations,  can  enact  a  different  system  or  mode  of  assessment 
and  collection  from  that  under  which  taxes  a)*e  ordinarily  col- 
lected, and  the  discount  allowed  the  citizen  to  encourage  the 
prompt  payment  of  taxes  is  not  a  dicrimination  in  his  favor  as 
against  appellant,  nor  is  it  open  to  constitutional  objection. 

Judgment   affirmed.     (Ky.  Railroad  Tax  Cases,  115  U.  S.,  321.) 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  KREY. 
(Filed  March  5,  1895— Not  to  be  reported.) 

1.  Railroad— Nefrleot—Instmotloos— A  person  who  has  been  injured  by  a 
rail'way  train  on  its  track  in  a  niuob  us^d  street  of  a  city  can  not  recover 
therefor  If  the  injury  would  not  have  occurred  except  for  bis  contributory 
Deflect,  unless  the  railway  employes,  after  discovering  bis  danger  or  after 
an  opportunity  by  the  use  of  ordinary  care  to  discover  it,  fail  to  use  ordinary 
oare  to  prevent  the  injury. 

2.  Same— Instructions— Where  the  instructions  have  stated  that  plaintiff 
can  not  recover  if  she  failed  to  exercise  ordinary  care  and  caution  in  goin^ 
upon  the  traolc  where  she  was  injured,  it  is  not  proper  to  further  Instruct 
the  jury  that  if  those  operating  a  railroad  train  see  a  grown  person  on  or 
near  the  track,  and  they  give  or  already  have  given  reasonable  signal  of 
their  approach,  either  by  blowing  the  whistle  or  ringing  the  bell,  in  time 
for  the  person  to  get  out  or  keep  out  of  danger,  they  have  a  right  to  presume 
that  such  person  will  do  so,  and  they  are  not  bound  to  stop  the  train  on  ac- 
count of  such  person.  This  may  he  a  correct  statement  of  the  law  applicable 
to  some  cases,  but  in  this  case  such  an  instruction  would  have  given  undue 
prominence  to  the  particular  state  of  case  under  which  defendant  would  not 
be  liable. 

Helm  &  Bruce  for  appellant. 
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Lane  A  Burnett  and  O'Neal  &  Pryor  for  appellee. 

Appeal  from  Jefierson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Jud^e  Grace. 

In  thlB  case  appellee  was  awarded  damages  against  appellant  by 

the  jury  in  the  sum  of  $2,50),  whereon  judgment  was  rendered  by 

the  Jefferson  Court  of  Common  Pleas,  for  injuries  sustained  by 

her  by  reason  of   being  knocked   down  by  an   engine  and   ear  of 

Appellant  on  Mary  street,  in  the  city  of  Louisville,  in  September, 

1891,  said  engine  being  engaged  at  the  time  in  the  local  transfer 
of  cars  in  the  city,  the  plaintiff  charging  that  at  the  place  she 
"was  injured,  viz:  where  defendant's  line  of  railway  crosses  Mary 
street  was  in  a  densely  populated  part  of  the  city  of  Louisville, 
and  one  of  the  main  thoroughfares  leading  to  and  from  the  center 
x>t  the  city;  and  that  it  was  used  as  a  common  thoroughfare,  and 
by  many  of  the  citizens  both  day  and  night;  and  that  at  this 
place  of  intersection  of  defendant's  railroad  and  Mary  street 
there  were  not  at  that  time,  nor  ever  had  been  previous  thereto, 
any  safety  guards  or  gong  or  watch  to  give  notice  to  persons  pass- 
ing on  said  street  of  the  approach  of  the  trains  on  the  railroad. 
She  says  further,  that  the  buildings  on  Mary  street  approach 
near  to  the  line  of  railwaj"^  and  obstruct  the  view  for  any  consid- 
^erable  distance,  and  that  her  injuries  were  caused  by  the  care- 
lessness and  negligence  of  the  defendant  company  and  its  agents 
•in  these  respects,  as  also  that  they  did  not,  at  the  time  of  ber 
injury,  give  any  or  timel}''  or  sufficient  notice  of  the  approach  of 
the  train,  by  ringing  its  bell,  blowing  its  whistle  or  otherwise, 
whereby  to  notify  plaintiff  of  the  approach  of  its  train,  so  that 
she  might  have  avoided  same;  that  said  train  was,  at  the  time 
of  ber  injury,  being  run  backwards,  pushing  the  car  that  struck 
and  injured  her  while  attempting  to  cross  its  line  of  road  on 
Mary  street;  that  her  injuries  so  received  were  of  a  serious  char- 
tsater,  causing  her  great  pain  and  suffering,  and  permanently  im- 
pairing her  health. 

These  charges  of  negligencn?'  W^ere  denied  by  the  defendant 
\irho  affirmed  the  faithful  discharge  of  its  duty  to  the  plaintiff 
by  its  agents  by  giving  the  usual  signals  by  both  whistle  and 
bell,  and  say  that  her  injuires  were  attributable  to  her  own  neg- 
ligence and  carelessness  in  attempting  to  cross  the  track  of  its 
line  of  railway  so  near  the  engine  while  in  motion. 

On  the  trial  of  these  issues,  while  the  evidence  was  conflicting, 
it  may  be  said  that  it  was  and  is  sufficient  to  sustain  the  verdict 
of  the  jury,  provided  they  were  propeily  instructed  by  the  court. 

Tiie  court,  rejecting  the  number  of  instructions  offered  by  both 
plaintiff  and  defendant,  gave  seven  instructions  of  its  own  mo- 
tion, intending  to  embrace  the  whole  law  of  the  case. 

Without  copying  same  in  this  opinion,  it  may  be  said  that  they 
made  the  liability  of  defendant  depend,  primarily,  on  the  negli- 
gence of  the  defendant's  agents,  adding  the  usual  limitation  that. 
though  the  jurj'  found  under  the  evidence  that  plaintiff  by  her 
own  negligence  so  contributed  to  said  injury  that  without  same 
she  would  not  have  been  injured,  that  then  it  w^ould  not  be  liable, 
adding  only  one  exception;  that  is,  if  defendant,  notwithstand- 
ing the  contributory  negligence  of  plaintiff  to  her  own  injury,  yet 
if  they  further  believe  from  the  evidence  that  after  defendant 
discovered,  or  by  the  exercise  of  ordinary  care  could  hav  discov- 
ered plaintiff's  danger  they  then  failed  to  use  ordinary  care  for 
her  protection,  then  it  would  still  be  liable. 

Other  instructions  were  given,  correctly  defining  ordinary  care 
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as  well  as  negligence,  and  finally  fixing  correctly  the  basis  of 
asessroent  of  damages  to  actual  compensation  for  the  injury  sus-> 
tained,  if  the  jury  found  for  plaintiff  at  all. 

These  instrctions,  we  think,  fairly  submitted  the  law  of  the 
case  to  the  Jury,  and  along  the  line  of  negligence  and  contriubu- 
tory  negligence  that  this  court  has  so  often  announced  as  the  cor- 
rect line.  Same  seems  now  to  be  fairly  well  understood  by  the 
trial  courts  in  the  country,  and  we  do  not  think  it  needs  any  ma- 
terial change  or  modification. 

The  defendant  complains  that  the  court  refused  to  give  the  fol- 
lowing instruction: 

"H.  The  Jury  are  instructed  that  when  those  operating  a  rail- 
road train  see  a  person  on  or  near  the  track,  and  they  give  or 
have  already  given  reasonable  signal  of  their  approach,  either 
by  blowing  the  whistle  or  ringing  the  bell,  in  time  for  the  person 
to  get  out  or  keep  out  of  danger,  they  have  a  right  to  prsume  that 
such  person  will  do  so,  and  they  are  not  bound  to  stop  the  train 
on  account  of  such  person.'^ 

While  this,  in  substance,  may  have  been  said  by  this  court  in 
some  cases,  we  have  expressly  declined  to  make  it  of  universal 
applicatou,  and  have  declined  to  say  that  it  is  sufficient  and  a 
true  exposition  of  the  law  applioabie  to  the  running  of  trains 
through  populous  cities. 

The  jury  nad  been  told  in  general  terms  that  if  plaintiff  failed 
to  exercise  that  care  and  caution  in  going  on  or  approaching  de- 
fendant's track  that  a  person  of  ordinary  prudence  and  care  usu- 
ally observes  under  like  circumstances,  then  she  could  not 
recover.  We  think  it  unnecessary  to  further  point  out  and  set 
prominently  forward  other  specific  declarations  or  states  of  case 
wherein  the  company  would  or  would  not  be  liable. 

We  think  the  law  fairly  embraced  in  the  general  terms  of  ordi- 
nary care  and  ordinary  negligence  as  defined,  and  especially 
would  we  be  disinclined  to  make  further  specification  in  this 
t;ase,  whereby  sjime  would  be  reversed,  considering,  as  we  do, 
that  on  the  whole  facts  of  this  case  the  law  has  been  laid  down 
very  favorably  for  the  defendant. 

The  facts  of  the  case  very  nearly  approach,  if  they  do  not  bring 
the  case  within  the  principles  laid  down  by  this  court  in  several 
cases,  that  in  cities  where  the  travel  is  extensive,  participated 
in  by  many  persons,  that  it  is  the  duty  of  the  railroads  to  use 
otheV  precautions  at  the  crossings  of  streets  than  merely  blowing 
the  whistle  or  ringing  of  the  bell,  these  acts,  in  many  cases, 
proving  insuftlcient  to  give  the  necessary  warning  for  the  safety 
of  the  public. 

The  cases  to  which  we  refer  aie  Ky.  Central  Ry.  Co.  v.  Smith, 
^  Kv.,  449;  Central  Passenger  Ry.  Co.,  Ac.  v.  Kuhn,  86  Ky.,  578, 
584;  ii.  C.  &  L.  R.  R.  Co.  v.  Goetz,  Adm'x,  79  Ky.,  442;  all  these 
cases  requiring  a  higher  degree  of  care  and  diligence  of  the  rail- 
roads than  has  been  required  by  the  court  in  this  case,  though 
under  circumstances  substantially  similar  to  those  surrounding 
plaintiff  and  defendant  at  the  time  of  her  injury.  (Ante,  64.) 
The  judgment  must  be  afilimed. 


MILIiER  V.  MAHONEY. 

(Filed  March  6,  1895— Not  to  be  reported.) 

1.  Exemptiocs—Notes  and  aJcouDts  belonginf^  to  a  debtor,  but  found  in 
the  hands  of  another,  are  exempt  to  the  debtor  under  the  act  of  April  8,  1884, 
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allowing  a  bona  fide  housekeeper,  with  a  family,  *' other  personal  property'* 
in  lieu  of  exempted  articles  not  on  hand. 

2.  Same— Evidence— In  an  action  where  the  debtor  is  claiming  such  notes. 
and  accounts  as  exempt  property,  on  the  ground  that  he  did  not  have  auoh 
exempted  articles  on  nand  allowed  by  the  act  of  1884.  the  plaintiff  has  a 
rlghc  on  cross-examination  of  defendant  to  inquiries  if  he  has  any  money  on 
hand  in  addition  to  such  notes  and  accounts. 

C.  T.  Atkinson  for  appellant. 

Nat  W.  Halstead  for  appellee. 

Appeal  from  Neslon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  September.  1892,  T.  J.  Miller  brought  an  action  on  a  note 
given  by  T.  J.  Mahoney  for  $689.93,  to  secure  payment  of  which 
a  mortgage  on  land  had  been  executed;  but  after  satisfying  debts 
of  others  having  prior  liens  there  was  left  of  proceeds  arising 
from  judicial  sale  of  this  land  only  about  $172.60.  to  be  applied  to 
Miller\s  debt.  So  he,  after  the  judgment  was  rendered  and  sale 
took  place,  but  before  confirmation  of  It,  filed  during  vacation  an 
amended  petition,  and  upon  grounds  stated  therein  an  attach- 
ment was  issued  and  levied  upon  choses  in  action  in  hands  of  an- 
other person,  amounting  to  about' $125. 
At  the  next  term  motions  were  made  to  strike  from  the  files  that 
amended  petition  and  discharge  the  attachment,  both  of  which 
were  overruled;  and  as  no  exception  was  taken  to  that  action  of 
the  court,  the  question  for  us  to  consider  on  this  appeal  is 
whether  the  notes  and  accounts  attached  are  exempt  from  the 
attachment  in  virtue  of  the  statute  of  April  22,  18W,  which  al- 
lowed to  a  bona  fide  housekepeer,  with  a  family,  *'other  personal 
property'*  in  lieu  of  exempted  articles  not  on  hand. 

It  seems  to  us  the  choses  in  action  attached  in  this  case  fairly 
oome  within  operation  of  that  statute,  as  ** other  personal  prop- 
erty''than  those  articles  specifically  enumerated  therein;  ana, 
consequently,  the  principal  inquiry  here  is  whether  an  amount  ot 
the  original  note  executed  prior  to  the  act  of  lKi4,  equal  to  the 
value  of  the  property  attached  or  any  part  of  it,  remains  unpaid, 
the  note  sued  on  being  the  last  of  a  series  of  renewals. 

The  defendant  testified  he  had  paid  more  than  enough  to  sat- 
isfy the  original  note,  and  judgment  was  accordingly  rendered  in 
bis  favor.  Plaintiff,  however,  exhibited  a  ledger  account  of  their 
transactions  from  date  of  first  to  last  note,  showing  items  of  ad- 
ditional indebtedness,  as  well  as  credits,  from  which  it  might,  It 
seems  to  us,  be  determined  certainly  whether  there  had  been  al- 
together sufflcient  payments  to  satisfy  the  original  note. 

We  need  not,  however,  now  decide  that  issue  of  fact  because, 
in  our  opinion,  the  court  below  erred  to  prejudice  of  plaintiH  in 
•refusing  to  permit  full  inquiry  of  defendant  when  cross-examined 
as  a  witness  whether  he  had  money  in  addition  to  the  choses  in 
action  attached;  for  whether  he  clid  have  money  or  other  per- 
sonal propertv,  and  how  much,  is  material  in  determining 
whether  the  clioses  in  action  attached  be  in  fact  exempt. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 


'Pt^e  K^i^t^cky  Ij:aW  Reporter. 
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PERKINS,  &c.  V.  McCABLEY,  &c.. 
(Filed  March  5,  1895.) 

1.  Venue  of  aotlon  to  sell  indivisible  land  jointly  owned  by  devisees— Ad 
aotlon  by  the  devisees  to  sell  land  of  a  testator  and  distribute  the  prooeeds, 
CD  the  ground  that  it  oan  not  be  partitioned  anions  those  entitled  without 
materially  impairing  its  value,  and  where  all  of  testator's  debts  have  been 
paid,  must  be  brought  in.  the  county  where  the  land  lies,  subsection  3  of 
section  63  of  the  Civil  Code  fixing  the  venue. 

Section  66,  Civil  Code,  requiring  a  suit  for  distribution  of  an  estate  of  a 
deceased  person  to  be  brought  in  the  county  where  his  personal  representa- 
tive qualified,  has  reference  to  a  distribution  of  personalty  and  not  realty. 

2.  Failure  to  prove  allegations  against  nonresidents— Right  of  purchaser 
at  judicial  sale— In  an  action  by  some  joint  devisees  of  land  for  its  sale 
against  nonresident  devisees,  the  allegation  that  it  could  not  be  divided 
without  materially  impairing  its  value,  ought  to  have  been  shown  by  com- 
petent evidence  to  be  true  before  an  order  of  sale  was  made.  But  where  the 
order  of  sale  was  entered  without  such  evidence  and  the  sale  duly  made,  and 
the  purchaser  has  paid  for  the  land  and  received  a  deed,  his  right  will  not 
be  disturbed  on  account  of  the  absence  of  such  proof.  The  title  has  passed 
to  him. 

8.  A£f}davlt  for  warning  order  against  nonresident  defendants— An  affi- 
davit which  states  that  each  defendant  is  a  nonresident  of  Kentucky,  and 
which  sets  out  the  postoflice  address  of  each,  substantially  complies  with 
subsection  2  of  section  58,  Civil  Code. 

W.  O.  Bradley  for  appellantB. 

Robert  Harding  for  appellees. 

Appeal -from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

John  Perkins,  domiciled  in  Lincoln  county,  Ky.,  died  testate, 
bequeathing  to  certain  of  his  children  a  tract  of  land  in  Garrard 
county,  Ky.,  containing  about  150  acres.  An  action  was  insti- 
tuted in  the  Garrard  Circuit  C^ourt  by  part  against   the  other  de- 

vol.  16—51 


802  PEBKINS,  &0.  y.  m'oablbt,  AG. 

visees  to  sell  the  land  and  distribute  the  proceeds  of  the  sale 
auionf^  tlie  devisees,  for  the  reason,  as  is  alleged,  that  it  would 
materially  impair  the  value  of  the  land  to  partition  it  among 
them. 

The  action  is  under  subsection  2,  section  490,  Civil  Code.  The 
court  ordered  a  sale  of  the  property,  and  at  the  sale  the  appellee, 
McCarley,  became  the  purchaser,  but  transferred  a  half  interest 
to  Lawson.  The  defendants  were  all  nonresidents,  and  were  be- 
fore the  court  by  warning  order. 

After  the  sale  and  payment  of  the  purchase  money  to  the  com- 
missioner of  the  court  by  the  purchasers  and  deed  made,  the  ap- 
pellants gave  notice  and  entered  a  motion  to  have  the  judgment 
and  various  orders  made  in  the  action  set  aside.  The  court  over- 
ruled the  motion,  and  from  that  action  of  the  court  tliis  appeal 
is  prosecuted. 

It  is  contended  that  as  John  Perkins'  personal  representative 
qualified  in  Lincoln  county,  the  Garrard  Circuit  Court  had  no 
jurisdiction  to  order  a  sale  of  the  land.  If  the  Garrard  Circuit 
Court  was  without  jurisdiction  then  the  order  would  be  void,  and 
the  purchasers  would  have  acquired  no  rights  undei  their  pur- 
chase. 

Certain  sections  of  the  Civil  Code  read  as  follows: 

**Seciion  62.  Actions  must  be  brought  in  tl)e  county  in  which 
the  subject  of  the  action,  or  some  part  thereof,  is  situated.  •  • 
Second,  for  the  partition  of  real  property,  except  as  is  provided 
in  section  66;  third,  for  the  sale  of  real  property  under  title  10, 
chapter  14,  ov  under  a  mortgage,  lien  or  other  encumbrance  or 
charge,  except  for  debts  of  a  decedent. 

**Sec.  65.  An  action  to  settle  the  estate  of  a  deceased  person 
must  be  brought  in  the  county  in  which  his  personal  representa- 
tive was  qualified. 

**Sec.  66.  An  action  for  the  distribution  of  the  estate  of  a  de- 
ceased person,  or  for  its  partition  among  his  heirs,  or  for  the 
sale,  foj^  payment  of  his  debts,  of  property  descended  from  or  de- 
vised by  him,  must  be  brought  in  the  county  in  which  his  per- 
sonal representative  was  qualified.'' 

This  is  not  an  action  to  settle  a  decedent's  estate.  It  is  alleged 
that  ti^e  estate  had  been  settled  and  all  the  real  estate,  other 
than  the  tract  of  land  sought  to  be  sold,  had  been  disposed  of  by 
the  devisees.  It  is  not  an  action  to  distribute  the  estate  of  the 
decedent.  The  clause  in  section  66,  supra,  relating  to  the  distri- 
bution of  an  estate,  has  reference  not  to  real  but  personal  estate. 
It  is  not  an  action  to  have  property  sold  to  pay  the  debts  of  the 
estate,  as  contemplated  by  section  66,  because  it  is  alleged  there 
are  no  debts  against  the  estate. 

The  clause  in  the  section  providing  for  a  partition  of  the  estate 
has  reference  particularly  to  the  realty  belonging  to  the  estate. 
Tills  is  not  an  action  seelcing  to  have  the  realty  partitioned  as 
contemplated  by  the  section,  because  it  is  alleged  that  it  will 
materially  impair  its  value  to  have  it  partitioned,  henoe  they 
seek  a  sale  of  it. 

The  parties  to  the  action  were  the  owners  of  the  land  by  virtue 
of  the  will  of  their  ancestor.  An  action  to  sell  the  land  and  dis- 
tribute the  proceeds  is  not  the  equivalent  or  of  the  same  nature 
as  an  action  to  partition  the  land.  In  the  one  case  it  is  to  con- 
vert the  realty  into  personalty;  in  the  other  it  is  to  retain  it,  but 
to  assign  it  in  severalty  to  the  owners. 

The  action  being  under  subsection  2,  section  490,  title  10.  chap- 
ter 14,  Civil  Code  the  venue  is  fixed  by  subsection  8,  section  62, 
Civil  Code.  It  was  properly  brought  in  the  Garrard  Circuit 
Court. 

It  is  insisted   that  the   court  erred   in  not  requiring  the  pla  n- 
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tiffs  tc  proTe  the  material  allegations  in  the  petition,  as  the  de- 
fendants were  before  the  court  on  oonstruotive  service.  It  was 
i^lleged  that  the  land  could  not  be  partitioned  without  materially 
Impairing  its  value,  and  we  think  the  court  should  have  requirea 
proof  showing  this  to  be  true,  but,  as  the  court  had  jurisdiction 
In  the  matter,  ordered  the  land  sold,  and,  it  being  sold,  the  pur- 
chaser can  not  now  be  disturbed. 

In  the  case  of  Friddle  v.  Kohn,  14  Ky.  Law  Bep.,  812,  in  pass- 
ing upon  the  question  of  the  absence  of  evidence  or  the  suffl- 
denoy  thereof  and  as  to  the  rights  of  the  purchaser  of  the  land, 
this  court  said:  "Conceding  that  the  proof  is  wanting  or  not 
-sufficient,  the  title  nevertheless  passes  to  the  purchaser.*' 

The  petition  was  verified  substantially  as  required  by  the  Civil 
-Code,  and  the  statements  therein  are  that  the  defendants  are 
nonresidents  of  the  State  of  Kentucky,  and  absent  therefrom. 
Their  names  and  several  postoftice  addresses  are  given.  It  is 
claimed  that  to  give  the  postofUce  address  of  each  defendant  was 
not  sufficient,  but  that  there  should  have  been  a  literal  compli- 
4iuoe  with  subsection  2  of  section  58,  Civil  Code,  which  reads  as 
follows:  "Nor  shall  the  clerk  make  such  order  on  any  of  the 
^(rounds  mentioned  in  subsections  U  2  and  4  of  section  57  unless 
ihe  affidavit  al§o  state  in  what  country  the  defendant  »  »  *  re- 
flides  or  may  be  found,  and  the  name  of  the  place  wherein  a 
postoffice  is  kept,  nearest  to  the  place  where  the  defendant  re- 
sides or  may  be  found.'* 

We  are  of  the  opinion  that  there  was  a  substantial  compliance 
with  the  Code.  The  evident  purpose  of  the  provision  of  the 
Code,  which  required  the  statements  as  to  where  the  defendant 
resides  or  may  be  found,  and  the  name  of  the  place  wherein  a 
postoffice  is  kept  nearest  to  the  place  where  be  resides  or  maybe 
jound,  was  that  such  information  should  be  given  that  the  attor- 
ney appointed  to  defend  for  him  might  be  enabled  to  give  him  no- 
tice through  the  mail  of  the  pendency  of  the  suit,  etc. 

To  give  the  defendant's  postoffice  address  is  to  give  more  defl- 
oite  information  as  to  how  he  can  be  reached  by  letter  than  to 
simply  give  the  name  of  the  place  wherein  a  postoffice  is  kept, 
nearest  to  the  place  where  the  defendant  resides  or  may  be 
found.  If  the  defendant  secure  his  mail  at  a  given  place,  it 
necessarily  follows  that  is  the  place  where  he  resides  or  may  be 
found. 

Judgment  affirmed. 


PEACOCK,  Ac.  V.  SPITZELBERGEB,  Ac. 
(Filed  March  6,  1895— Not  to  be  reported.) 

Nulsanoe— InJuDctioD'The  owner  of  a  residence,  in  a  residence  part  of  a 

'isity,  is  entitled  to  an  iDjuDction  restrainlDg  a  neighbor  from  so  operating  a 

blaoksmitb  shop  at  night  as  to  prevent  plaintiff  from  sleeping,  and  from  so 

operating  it  by  day  as  to  cause  smoke  and  cinders  from  the  shop  to  enter 

Slalntiff's  bouse,  and  tbns  injure  ber  health  and  property,  when  the  evl- 
enoe  shows  that  such  operation  of  the  shop  will  greatly  lessen  the  value  of 
plaintiff's  property,  and  will  work  irreparable  injury  to  plaintiff's  health. 

Nelson  &  Desha  for  appellants. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

Sarah  Peacock   and  Elizabeth    Peacock   instituted  this  action 
In  the  chancery  court  of  Campbell  county  against  Michael  Spitas- 
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elberger  and  Michael  Spi^zelberger,  Jr.,  seeking  to  enjoin  them* 
from  operating  a  blacksmith  shop,  etc.,  located  near  plainti^*r 
residence,  ana  which  plaintiffs  alleged  was  f«o  operated  hy  th« 
use  of  large  sledge  hammers,  beating  and  striking  iron  on  anviU 
day  and  night,  as  to  greatly  disturb  plaintiffs,  and  to  the  great 
injury  of  their  health. 

plaintiffs   also  averred    the  defendants   so  used  their  forge  and 
pipes  or  flues  that  the  smoke  and  cinders  from  said  shop  entered: 
into  plaintiffs-  house,    through    tlie  doors   and    windows,  to   the 
great  injury  of  plaintiffs'  health  and  comfort  and  to  the  great  din- 
comfort  of  their  tenants,  and  to  the  damage  of  plaintiffs'  houses;, 
and  that  the  said  operation  of  said  shop  had  greatly   lessened 
the  value  of   plaintiff's   property,  and   if    continued  would  work 
irreparable  injury  to  plaintiffs,  and    the  plaintiffs   prayed  for  an 
injunction    restraining  defendants  from    so  operating   said    shop* 
and  for  judgment  for  $l,()00  in  damages,  and   obtained   a  tempo- 
rary injunction    enjoining  the    defendants   from   operating   said 
shop  in  the  night  time  from  8  o'clock  p.  m.  until  6  o'clock  a.  in. 
Upon  final  hearing  the  court  dissolved  the  injunction,  dismissed 
the  petition  and  rendered   judgment  against  plaintiffs   for  cost, 
from  which  judgment  plaintiffs  have  appealed  to  this  court. 

The  proof  by  the  witnesses,  as  well  as  the  facts  and  circum- 
stances proven,  conduce  to  show  that  appellants' are  very  much 
inconvenienced  by  appellees  in  the  prosecution  of  their  work. 
It  seems  that  appellants  resided  in  the  residence  part  of  the 
town,  and  had  owned  their  property  and  used  the  same  for  resi- 
dence purposes  for  some  time  prior  to  the  building  of  said  shops. 
It  often  happens  in  towns  that  one  persbn  may  f?o  use  his  prop- 
erty or  so  conduct  his  business  as  to  discommode  other  citizens, 
and  yet  not  violate  any  law  or  become  responsible  for  damagem 
to  the  person  so  inconvenienced,  but  there  is  always  a  limit  to- 
an  unreasonable  use  of  property.  The  law  will  not  allow  A  to 
engage  in  a  business  which  will  entirely  destroy  the  enjoyment 
or  value  of  adjacent  property. 

It  seems  to  us  that  the  appellees  should  not  be  allowed  to 
operate  their  shops  during  the  niglit  time  in  such  a  manner  as 
to  prevent  the  occupants  of  plaintiffs'  property  from  rest  and 
sleep,  nor  should  defendants  be  allowed  to  so  use  their  flues  or 
smokestacks  as  to  cause  the  smoke  and  cinders  to  enter  appel- 
lants' buildings. 

The  judgment  of  the  lower  court  is,  therefore,  reversed  and 
cause  remanded,  with  directions  to  the  court  below  to  perpetually 
enjoin  the  appellees  from  doing  any  work  in  the  said  shops  be- 
tween 8  o'clock  p.  m.  and  6  o'clock  a.  m.,  as  will  make  a  noise 
or  sound  sufficient  to  disturb  persons  in  plaintiffs^  houses,  or 
either  of  them,  and  to  also  enjoin  appellees  from«o  using  or  oper- 
ating said  shops  as  to  cause  smoke  and  cinders,  or  either  of 
them,  to  go  into  appellants'  houses  or  either  of  them. 


KOHN  BROS.  V.  STEIN  A  U,  Ac. 
(Filel  March  7,  1895— Not  to  be  reported.) 

1.  iDsolrenoy  of  the  husbaDd  is  not  of  Itself  a  sufficient  ground  to  author* 
ize  a  oourt  to  confer  upon  his  wife  the  power  to  trade  as  a  feme  sole. 

3.  Same— Evidence— Where  the  application  of  the  wife  for  authority  to 
trade  as  a  feme  sole  is  opposed  by  a  crtdltor  of  her  insolvent  husband,  such 
power  will  not  be  conferred  upon  her  where  the  evidence  does  not  show  that 
she  has  any  estate  in  possession  or  expectancy,  or  that  she  has  any  trade  or 
avocation.  Evidence  of  a  witness  that  if  such  power  is  conferred  on  the 
wife  her  father-in-law  or  mother-in-law  will  give  her  assistanoe,  and  that 
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maid  witness  Is  satisfied  the  application  is  not  made  to  cheat,  binder  or  delay 
the  husband's  creditors,  does  not  authorize  a  decree  granting  of  her  appUoa- 
^on. 

Barnett  Miller  A  Baruett  for  appellants. 

•O'Neal,  Phelps  A  Pryor  for  appellees. 

JAppeal  from  Jeflerson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Paynter. 

Lewis  Steinau  and  his  wife,  Sadie  Steluau,  filed  a  petition  in 
the  Jefferson  Circuit  Court,  Chancery  division,  asking  that  the 
Tights  to  trade  as  a  feme  sole  be  conferred  upon  the  wife  as  pro- 
dded in  section  6,  article  2,  chapter  52,  General  Statutes.  The 
appellees,  Rohn  Bros.,  being,  creditors  of  the  husband,  inter** 
pleaded,  were  made  defendants,  and  resisted  the  application. 
"The  court  granted  the  relief  sought  by  the  petitioners,  and  Kohn 
BroB^  appeal  from  that  Judgment. 

The  only  question  to  be  determined  is  as  to  the  sufBeienoy  of 
"the  evidence  upon  which  the  decree  is  based. 

But  one  witness  was  introduced,  who  wholly  failed  to  prove 
-that  the  wife  had  anv  estate  whatever,  or  that  she  had  any  In 
•«xeeptanoy,  or  that  she  had  any  trade  or  vocation,  In  pursuit  of 
wbien  she  might  engage  jio  make  a  living  for  herself  or  family. 

The  witness  testifies  that  in  the  event  that  the  rights  to  trade 

:9k8  a  feme  sole  were  conferred'  upon  the  wife,  her  mother-in-law 

•or  father-in^aw  would  give  her  assistance;  that  the  husband  is 

insolvent,  and  that  he  is  satisfied  the  action  is  not  brought  to 

-defraud*  cheat,  hinder  or  delay  the  busband^s  creditors. 

The  witness  did  not  give  any  facts  from  which  the  court  could 
•determine  as  to  the  ability  or  willingness  of  her  mother-in-law 
<^r  father-in-law  to  aid  her  in  any  business  enterprise.  If  such 
testimony  would  be  ''satisfactory  evidence"  upon  which  the 
rights  sought  should  be  granted,  the  parties  who  could  give  the 
neoessarv  aid  would  alone  be  competent  to  prove  their  willlng- 
sess  to  do  so* 

The  witness  says  that  he  is  satisfied  the  action  is  not  brought 
to  defraud,  cheat,  hinder  or  delay  the  husband^s  creditors.  His 
-opinion  is  not  of  any  value  to  the  court  upon  this  question. 

What  may  have  satisfied  the  witness  might  not  satisfy  the 
-fsoiirt.  The  court  can  only  determine  the  question  as  to  the 
effect  of  granting  the  wife  the  privileges  to  trade  as  a  feme  sole 
-on  her  husband's  creditors  from  a  state  of  facts  proven,  not  from 
the  mere  opinion  of  a  witness. 

The  testimony  does  satisfactorily  establish  one  fact,  that  is,  the 
Insolvency  of  the  husband.  This  ground  does  not,  as  held  by 
this  court  in  Moran  v.  Moran,  12  Bush,  SOI,  authorize  the  court 
^o  grant  the  wife  the  power  to  trade  as  a  feme  sole. 

Judgment  reversed,  with  directions  that  further  proceedings  be 
bad  consistent  with  this  opinion. 


<5ITY  OF  LUDLOW,  Ac.  v.  BOARD  OF  EDUCATION  OF  THE 

CITY  OF  LUDLOW. 

(Filed  March  7,  1895— Not  to  be  reported.) 

Municipal  indebtedness— Constitutional  law— Where  an  amendment  to  a 
•olty  charter,  authorizing  the  incurring  of  a  certain  indebtedness  and  the 
issuing  of  the  bonds  of  the  city  to  pay  tome,  was  enacted  prior  to  the  adop- 
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elberger  and  Michael   Spitzelbergf*  pg  required  by  aaldfacttou- 

from  operating  a   blackBOiith   sh  i^en  before  tbe  adoption  of  aid 

residence,  and   wliich  plaintiff  .«  bonds  after  the  ConEtitDtlon  of 

U8e  of  large  sledge  haninners,  ^^^inK  been  so  autborl»ed  nnder '-^i 

day  and  night,  as   to  greati  ^^e  Constltntion,  they  are  TalW  and 

injury  of  their  health. 

Plaintiflfs   also  averre''      .ilants. 
pipes  or  flues  that  the 
into  plaintiffs'  hous      .lee. 
great  injury  of  pla' 
comfort,  of  their  *    .toa  Circuit  Court. 

?he\'Mue  oV  "  ,^^^''  ^^  '^^^'  ^^y^'^'' 

irreparable  '  ^y„  this  case  is  as  to  the  authority  of  the  city  of 
injunotior  r^^^^ti  Its  board  of  council,  to  issue  and  sell  the  bondi 
rary  ir  '  '^mounting  to  $25,000,  and  turn  the  proceeds  OTer  to 
shop  -','  yV  education  of  the  city,  to  be  used  for  the  purpose  of 
Up  ;';  '"'■'^^iii table  grounds  and  building  for  the  public  schools  of 
th  ^\',i'^'f^  The  board  of  council  express  a  willlDgness  to  do  so,  if 
^        i^'''?boTity  exists. 

^y^iiaot  approved  April  19,  1890,  the   council  of    the   city  of 
^lio^  n-afl   empowered   to   build,  enlarge,    repair   and   farni^b 

^^^j^iiry  school  houses   and  purchase  or   lease   sites    therefor  cr 

p^uis  o(  way  thereto.     For  the  purpose  of  paying  for   the  l«n«ls 

W^^/iAsed    or    leased    and  for    the    purpose  of   erecting   suitable 
^%ool  buildings  on  the  land  acquired  under  the  provisions  of  the 
'et*  the  council  was   authorized    to  issue  and    sells   bonds  of  the 
*jf^  of  Ludlow,  not  exceeding  in  amount  $80,000. 

It  was  further  provided,  when  it  shall  have  been  determ!ne<t 
{,y  the  council  the  amount  of  the  bonds  so  to  be  issued,  that  be- 
fore the  bonds  were  issued  or  tax  levied  to  pay  them  the  ques- 
tion of  issuing  the  bonds  should  be  submitted  to  the  freeholders 
residing  in  the  city,  at  an  election  to  be  held  at  such  time  as  thi 
council  might  determine,  first  giving  ten  days'  notice  of  tbi; 
election.  If  a  majority  of  such  freeholders  voting  at  such  elee* 
tion  upon  the  question  of  issuing  the  bonds  voted  in  favor  thereof, 
of  then  the  bonds  might  he  issued  and  the  tax  levied. 

In  June,  1890,  the  council,  by  resolution,  determined  that  tfce 
amount  of  the  bonds,  if  issued,  should  be  $25,000,  and  fixed  An* 
gust  4,  1890,  as  the  day  upon  which  the  freeholders  of  the  cirf 
should  vote  upon  the  question.  The  election  was  held,  and  » 
majority  of  the  freeholders  voting  at  the  election  voted  that  the 
bonds  should  be  issued. 

On  September  18,  1890,  the  council  passed  an  ordinance,  direct- 
ing that  bonds  amounting  to  $25,000  should  be  issued  and  sold 't^r 
the  purpose  heretofore  stated. 

It  is  agreed  that  the  sum  of  $25,000  is  necessary  to  provide* 
suitable  school  building  for  the  scliool  children  of  the  city.  4-«J 
to  raise  that  amount  it  is  necessary  to  issue  and  sell  the  *boc(i» 
of  the  city. 

The  council  doubts  its  power  to  issue  and  sell  the  bonds  be- 
cause of  the  inhibition  of  the  Constitution  of  the  Commonwe&tb 
and  an  act,  entitled  '*An  act  for  the  government  of  cities  of  tb« 
fourth  class.  ' 

The  act  which  authorized  the  council  of  the  city  of  XiUdlowto 
issue  the  bonds  was  an  amendment  to  the  charter  of  that  cit;- 
After  its  passage  the  council  proceeded  to  comply  'with  its  pn»- 
visions,  and  put  it  in  force  by  talcing  all  necessary  steps  toes* 
power  them  to  issue  the  bonds.  Every  necessary  8t«p  was  takes 
to  that  end,  and  the  power  to  issue  was  complete  when  the  Coo* 
Btitution  was  adopted. 
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* 
tloD  of  the  GoDstitutioD  of  1891.  and  all  the  steps  required  by  aaldlBot  to  aQ-> 
thorize  the  issuing  of  said  bonds  bad  been  taken  before  the  adoption  of  nlA 
Constitution  of  1891,  the  city  may  issue  the  bonds  after  the  Constitution  at 
1891  became  effective,  and  the  bonds  having  been  so  authorised  under  "a 
law  in  force  prior  to  the  adoption"  of  the  Constitution,  they  are  valid  and 
obligatory  on  the  city. 

Walter  F.  Bitchie  for  appellants. 

Wm.  Goebel  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Paynter. 

The  question  in   this  case  is  as    to  the  authority  of   the  city  of 

Ludlow,  through  its  board  of  council,  to  issue  and  sell  the  bondft 

of  the  city,  amounting  to  $25,000,  and    turn  the   proceeds  over  to 

the  board  of  education  of  the  city,  to  be   used  for  the   purpose  of 

providing  suitable  grounds  and  building  for  the  public  schools  of 
the  city.  The  board  of  council  express  a  willingness  to  do  so,  if 
the  authority  exists. 

By  an  act  approved  April  19,  1890,  the  council  of  the  city  of 
Ludlow  was  empowered  to  build,  enlarge,  repair  and  furnisb 
necessary  schoolhouses  and  purchase  or  lease  sites  therefor  or 
rights  of  way  thereto.  For  the  purpose  of  paying  for  the  lands- 
purchased  or  leased  and  for  the  purpose  of  erecting  suitable 
school  buildings  on  the  land  acquired  under  the  provisions  of  the 
act,  the  council  was  authorized  to  issue  and  sells  bonds  of  the- 
city  of  Ludlow,  not  exceeding  in  amount  $80,000. 

It  was  further  provided,  when  it  shall  have  been  determined 
by  the  council  the  amount  of  the  bonds  so  to  be  issued,  that  be- 
fore the  bonds  were  issued  or  tax  levied  to  pay  them  the  ques- 
tion of  issuing  the  bonds  should  be  submitted  to  the  freeholders 
residing  in  the  city,  at  an  election  to  be  held  at  such  time  as  the 
council  might  determine,  first  giving  ten  days'  notice  of  the^ 
election.  If  a  majority  of  such  freeholders  voting  at  such  elec- 
tion upon  the  question  of  issuing  the  bonds  voted  in  favor  thereof,, 
of  then  the  bonds  might  be  issued  and  the  tax  levied. 

In  June,  1890,  the  council,  by  resolution,  determined  that  the 
amount  of  the  bonds,  if  issued,  should  be  $25,000,  and  fixed  Au- 
gust 4,  1890,  as  the  day  upon  which  the  freeholders  of  the  city 
should  vote  upon  the  question.  The  election  was  held,  and  a 
majority  of  the  freeholders  voting  at  the  election  voted  that  the 
bonds  should  be  issued. 

On  September  18,  1890,  the  council  passed  an  ordinance,  direct- 
ing that  bonds  amounting  to  $25,000  should  be  issued  and  sold  for 
the  purpose  heretofore  stated. 

It  is  agreed  that  the  sum  of  $25,000  is  necessary  to  provide  a 
suitable  school  building  for  the  school  children  of  the  city,  and 
to  raise  that  amount  it  is  necessary  to  issue  and  sell  the  bonds, 
of  the  city. 

The  council  doubts  its  power  to  issue  and  sell  the  bonds  be- 
cause of  the  inhibition  of  the  Constitution  of  the  Commonwealth 
and  an  act,  entitled  *'An  act  for  the  government  of  cities  of  the 
fourth  class.' 

The  act  whicji  authorized  the  council  of  the  city  of  Ludlow  t<v 
issue  the  bonds  was  an  amendment  to  the  charter  of  that  olty. 
After  its  passage  the  council  proceeded  to  comply  with  its  pro- 
visions, and  put  it  in  force  by  talcing  all  necessary  steps  to  em- 
power them  to  issue  the  bonds.  Every  necessary  step  was  taken 
to  that  end,  and  the  power  to  issue  was  complete  when  the  CoD'- 
Btitution  was  adopted. 
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The  question  arises  as  to  whether  the  provisions  of  the  Consti- 
tution relating  to  cities  incurring  indebtedness  prohibits  the  ex- 
ercise of  the  power  whidi   the  act  conferred   upon  the  council. 

By  section  167  of  the  Constitution,  "for  other  than  school  pur- 
poses/' it  is  provided  that  the  tax  of  cities,  towns,  shall  not  ex- 
ceed a  given  rate,  ranging  according  to  the  population  of  the 
cities  or  towns,  unless  it  should  be  necessary  to  enable  such  city 
or  town  »  *  *  to  pay  the  interest,  and  provide  a  sinking  fund 
for  the  extinction  of  indebtedness  contracted  before  the  adop- 
tion of  the  Constitution. 

Section  158  of  the  Constitution  provides  that  cities  and  towns 
shall  only  incur  indebtedness  to  a  given  amount,  including  ex- 
isting indebtedness,  and  in  the  aggregate  not  exceeding  certain- 
named  maximum  percentages  on  the  value  of  the  taxable  prop- 
erty therein,  to  be  ascertained  by  the  assessment  next  before  the 
last  assessment  previous  to  incurring  the  indebtedness.  There 
is  a  proviso  in  the  section  in  which  appears  a  clause  as  fol- 
lows: **  Any  city  or  town  »  »  ♦  may  contract  an  indebtedness  in 
excess  of  such  limitation  when  the  same  has  been  authorized 
under  laws  in  force  prior  to  the  adoption  of  this  Constitution." 

The  council  of  the  city  of  Ludlow  were  authorized  by  the  act 
approved  April  19,  1890,  to  contract  an  indebtedness  not  to  ex- 
ceed $80,000,  for  the  purpose  of  providing  a  suitable  public 
school  building  for  the  city.  They  determined  that  $25,000  was 
BufQcient  for  the  purpose.  The  freeholders,  at  an  election  held 
on  August  4,  1890,  for  the  purpose  as  provided  in  the  act,  ap- 
proved that  determination.  In  pursuance  to  such  ratification  an 
ordinance  was  passed  directing  thn  bonds  to  be  issued. 

It  follows  that  tlie  right  to  issue  the  bonds  was  authorized 
under  a  law  in  force  when  the  Constitution  was  adopted  on  Sep- 
tember 28,  1891. 

This  opinion  follows  the  interpretation  given  the  sections  supra 
of  the  Constitution  in  the  cases  of  Aydelott  v.  South  Louisville, 
16  Ky.  Law  Rep.,  166;  Ex  parte  City  of  Lexington,  16  Ky.  Law 
Bep.,  467. 

Judgment  affirmed. 


FUGATE  V.  CITY  OF  SOMERSET. 
(Filed  March  7,  1896.) 

1.  It  is  the  duty  of  a  muDioipal  corporation  to  maintain  its  streets  in  good 
condition  and  repair,  so  as  to  keep  them  reasonably  safe  for  the  publlo 
travel. 

'It  most  also  keep  its  streets  olear  of  obstructions  that  are  dangerous  to  the 

ftubllc  using  them,  and  for  its  failure  to  do  so  it  is  liable  in  damages  to  one 
njured   by  reason  of  said  obstructions,  if  it  bad  actual  or  presumptive  no- 
tice of  their  existence. 

2.  A  city  may  temporarily  place  obstructions  in  its  streets  for  the  purpose 
of  repairing  tbem,  but  such  obstructions  can  be  permitted  to  remain  in  the 
streets  only  a  reasonable  time  for  purposes  of  suob  repairs. 

8.  A  city  is  required  to  erect  barriers  along  embankments  on  its  streets 
only  where  the  location  of  the  street  and  the  embankment  is  suob  that  the 
street  is  not  reasonably  safe  for  publlo  travel  without  the  barriers. 

4.  Questions  for  jury~ Peremptory  instruction— Whether  particular  ob- 
gtruotions  In  the  street  of  a  city  rendered  it  unsafe  and  dangerous  for  public 
travel,  and  whether  a  particular  plaintiff  was  injured  by  suob  obstructions, 
and  whether  a  failure  to  erect  a  fence  along  an  embankment  on  a  street 
rendered  it  not  reasonably  safe  to  the  public,  are  questions  for  the  Jury  to 
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determine,  wbeD  there  is  evideDce  oonduclDg  to  sustaiD  the  plaintiff's  claim 
in  this  regard  in  an  aotlon  ogalDSt  a  city. 

6.  A  peremptory  instrnction  for  a  defendant  ought  not  to  be  given  unleM, 
after  admitting  every  fact  proven  by  plaintiff's  evidence  to  be  true,  as  well 
as  all  reasonable  Inferenoes  that  can  be  drawn  therefrom,  the  plaintiff  has 
failed  to  establish  his  case. 

W.  O.  Bradley  and  J.  W.  Colyer  for  appellant. 

O.  H.  Waddle  and  W.  A.  Mororw  for  appellee. 

Appeal  from  Palaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Grace. 

This  is  an  appeal  from  the  judgment  of  the  Pulaski  Circuit 
Court  dismissing  plaintiff's  petition  for  damages  claimed  against 
the  city  of  Somerset. 

Plaintiff  alleged  in  his  petition  that  prior  to  August,  1889,  the 
defendant,  by  its  agents  and  officers,  placed,  or  suffered  and  per- 
mitted others  to  place,  large  piles  of  lumber  on  one  of  its  prlnel- 
pal  streets,  whereby  same  was  made  and  left  in  an  unsafe  and 
dangerous  condition  for  public  travel,  and  so  suffered  and  per- 
mitted same  to  remain  for  a  considerable  length  of  time;  and 
that  while  in  this  condition  plaintiff,  on  the  third  Sunday  in  Ao- 
{<ust,  was  driving   along  said   street  in   said  town   and  his   horse 

became  alarmed  and  unmanageable  and  ran  away,  and  ran  onto 
and  over  said  obstruction,  throwing  the  plaintiff  out  of  his  buggy 
over  and  down  an  embankment,  where  said  lumber  was  piled  up, 
and  greatly  injured  this  plaintiff  in  his  back  and  hip.  and  that 
all  this  was  without  fault  or  negligence  on  his  part;  that  his 
horse  and  buggy  were  both  injured  at  the  same  time  and  from  the 
same  cause.  Plaintiff  further  charges  that  this  same  street  wa« 
unsafe  by  reason  of  the  failure  and  negligence  of  the  city  in  not 
providing  and  having  erected  a  fence  or  other  barrier  or  partition 
along  and  on  the  side  and  at  the  top  of  the  embankment  for  the 
safety  and  protection  of  the  public  in  traveling  over  same. 

Defendants  in  their  answer  deny  substautiaiiy  each  allegation 
of  plaintiff,  and  say  that  plaintiff's  injuries  were  caused  by  and 
resulted  from  his  own  carelessness  and  negligence  in  not  provid- 
ing his  harness  and  using  a  safe  line,  but  that  the  line  used  was 
old  and  rotten  and  insufficient  to  guide  or  restrain  his  horse, 
whereby  he  was  injured. 

A  jury  being  empannelled,  plaintiff  introduced  himself  and 
other  witnesses,  proving  substantially  the  allegations  of  his  peti- 
tion that  on,  and  along  this  street  where  he  was  driving  there  was 
an  embankment  some  fifty  or  more  yards  long  and  some  ten  or 
twelve  feet  high;  that  this  was  unprotected  in  any  way,  and  that 
on  and  along  this  street  and  in  same  several  piles  of  lumber  had 
been  placed  some  two  and  a  half  feet  wide,  the  plank  being  some 
twelve  feet  long,  same  being  placed  endwise  to  the  street  and 
covering  several  feet  of  the  improved  part  of  said  street  and  ex- 
tending upon  the  metaled  part  of  same,  and  that  his  horse,  from 
some  reason  becoming  unmanageable,  ran  away  and  over  and  on 
tills  pile  of  lumber,  turning  his  buggy  over  and  throwing  him 
out,  down  and  over  this  embankment  and  seriously  injuring  him 
in  his  back  and  hip;  and  that  after  a  period  of  three  years  be 
was  still  at  the  time  of  the  trial  in  a  crippled  condition  and  una- 
ble to  labor  for  a  support.  He  also  proV^ed  that  his  lines  were 
good  and  of  strong  leather,  but  that  in  pulling  them  to  keep  his 
borse  off  this  lumber  pile  one  of  them  did  break,  but  without  bis 
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fault.  He  showed  that  the  lumber  had  been  piled  upon  this 
tstreet  by  the  direction  of  one  of  the  councilmen  of  the  city,  and 
that  another  one  lived  near  by  and  knew  of  this  obstruction;  that 
this  lumber  was  first  removed  to  that  side  of  the  street  early  in 
July  to  make  some  repairs  on  the  sidewalk;  on  the  opposite  side 
of  the  street,  but  that  these  repairs  had  been  completed  some 
time  before  his  injury,  though  the  obstruction  still  remained. 
On  this  testimony  in  substance  plaintiff  rested- his  case;  where- 
upon the  court,  on  motion  of  the  defendant,  instructed  the  jury 
as  in  case  of  a  nonsuit,  over  the  objection  of  plaintiff.  Excep- 
tion was  duly  taken,  and  after  the  motion  for  a  new  trial  was 
•overruled  this  appeal  was  taken.  The  duty  of  the  city  to  put  and 
keep  its  streets  in  good  condition  and  repair,  and  to  keep  them 
reasonably  safe  for  public  travel,  seems  to  be  admitted.  It  is 
equally  clear  that  it  must  keep  same  clear  of  obstructions  that 
are  dangerous  to  public  travel,  where  it  has  notice  of  same,  or 
where  the  same  has  been  obstructed  so  long  that  it  may  be  rea- 
sonably presumed  to  have  notice.  In  this  case  one  of  the  city 
<30uncilmen  authorized  the  obstruction  to  be  placed  on  the  street. 
Another  lived  near  by,  and  must  have  known  of  it. 

While  it  is  also  true  that  a  city  may  temporarily  place  obstruc- 
tions on  a  street  for  the  purpose  of  making  repairs,  yet  same  is 
only  permitted  as  a  matter  of  necessity  and  for  only  a  reasonable 
time,  after  which  they  should  be  removed.  As  to  whether  the 
•city  was  under  obligations  to  erect  a  fesce  or  other  barrier  along 
this  embankment  we  think  that  depends  whether,  on  all  the 
facts  of  the  case,  the  street  was  reasonably  safe  for  travel  without 
this  fence.  If  so,  then  the  city  is  not  required  to  erect  same. 
Oities  are  not  reouired  to  insure  by  this  means  the  absolute 
safety  of  the  traveler  against  the  possibility  of  injury,  but  only 
to  make  and  keep  their  street  reasonably  safe,  and  this  is  a  ques- 
tion for  the  jury. 

Upon  these  issues  presented  by  the  pleadings  as  to  whether 
said  street  was  so  obstructed  as  to  render  same  dangerous  and 
unsafe  for  public  travel,  and  whether  plaintiff  was  injured  by 
reason  of  same,  and  as  to  whether  plaintiff  was  himself  guilty 
of  such  negligence  as  to  prevent  his  recovery,  were  ail  questions 
of  fact  for  the  determination  of  a  jury  under  appropriate  instruc- 
tions by  the  court. 

Under  the  usual  rule  that,  admitting  every  fact  given  in  evi- 
dence to  be  true,  and  every  inference  reasonably  deducible  there- 
from, if  plaintiff  has  made  out  his  case  it  is  error  to  take  the 
xsase  from  a  Jury  by  a  peremptory  instruction.  Viewing  the  evi- 
dence in  .this  light  and  under  the  principles  of  law  herein  an- 
nounced, which  we  think  applicable  to  the  case,  we  think  the 
•court  erred  in  giving  the  instruction  asked  for.  We  refer  for  au- 
thority herein  to  Elliott  on  Boads  and  Streets,  pages  451-2-3; 
same  as  to  notice  to  the  city,  461,  and  to  Dillon  on  Corporations, 
sections  730,  1008,  1017,  1024,  1026. 

Judgment  must  be  reversed  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 


TYGRET,  &c.  V.  POTTER,  Ac. 

(Filed  March  7,  1895.) 

1.  Li  mt  la  (ion— Recovery  of  usury  paid  by  mortgagor— Where  a  mortgagor 
pays  bis  debt  and  aocrned  iDterest  by  making  a  oonvuyaDce  of  the  fee  simple 
title  of  the  property  embraced  in  the  mortgage  to  the  mortgagee,  and  the 
latter  surrenders  the  notes  evidencing  the  debt,  the  mortgagor  can  not  main- 


810  TYGRET,  &0.  V.  POTTEB,  &0. 

tain  an  aotloo  to  recoyer  usury  bo  paid  more  than  one  year  after  the  trantao- 

tiOD. 

8.  Mortgaf^es— GoDditional  gales— Where  the  nature  of  the  coDTeyanoe  !• 
doubtful  the  deed  will  be  considered  a  mortgaite  and  not  a  conditional  sale, 
because  this  construction  is  most  favorable  to  the  debtor.  But  where  the 
mortgagor  makes  to  the  InortRaRee  an  absolute  deed  of  conveyance  of  the 
land  mortgaged  to  satisfy  and  discharge  the  debt  and  accrued  interest,  and 
reserves  the  right  to  redeem  the  land  within  one  year  by  repaying  the  con- 
sideration and  eight  per  cent,  interest  thereon,  such  conveyance  must  be 
construed  to  be  a  conditional  sale  and  not  a  mortgage. 

8.  Same— The  fact  that  the  grantee  in  the  deed  obtained  the  consent  of  the 
grantor  to  sell  part  of  the  land  within  the  year  does  not  show  that  the  deed 
was  intended  as  a  mortgage  rather  than  a  conditional  conveyance. 

Clark  <fe  Clark  for  appellants. 

J.  M.  Galloway  and  Edward  W.  Hines  for  appellees. 

Appeal  from  Warren  <Jircuit  Court. 

Opinion  of  the  court  by  Chief  Justiee  Pryor. 

The  appellant,  Tygret,  being  indebted  to  the  appellees,  P.  J. 
Potter  &  Co.,  in  the  sum  of  $4,242,  executed  to  them  his  note^ 
payable  in  twelve  months  from  date,  and  secured  by  a  mortgage 
on  several  tracts  of  land  containing  about  150  acres. 

After  this  note  matured,  the  appellant  not  being  able  to  make 
payment,  and  the  debt  amounting  to  $4,678.60,  with  its  interest^ 
appellees  purchased  the  land  and  surrendered  the  note,  the  appeU 
lant  executing  an  absolute  conveyance,  acknowledging  the  receipt 
of  the  purchase  money,  the  deed  containing  the  usual  covenants 
au  to  title. 

At  the    time  this  deed   was   executed  the   vendees  (appellees) 

executed  to  the  appellant  this  writing:  **We  agree  with  John  T. 

Tygret  that  he  can  have  twelve  months  from  this  time  in  which 

to  have  the  privilege  of  paying  us  the   amount  we  this   day  pay 

him  for   certain  lands  this  da^"  deeded  to  us  by  said  Tygret  and 

wife,  viz..  the  sum  of  forty-six  hundred  and  seventy-eight  dollars 

and  sixty  cents,  the   consideration   expressed  in  said   deed;  and 

should  said  Tygret  make  such  payment  of  said  sum  after  the  12th 

of  December,  1889,  he   is  to  pay   us  eight  per   cent,   interest   per 

annum  on  said  sum  from  said  date  until  time  when  he  pays  us; 
and  should  he  thus  pay  us  within  twelve  months,  we  are,  upon 
said  payments  being  made  to  us,  to  convey  him  or  to  his  order 
the  land  this  day  conveyed  to  us;  and  should  he  fail  to  pay  us 
said  $4,673.60,  with  interest  from  date,  this  contract  is  of  no 
binding  effect. 

**We  further  agree,  should  said  Tygret  not  pay  us  the  amount 
by  December  22,  1SH9,  we,  P.  J.  Potter  &  Co.,  agree  to  rent  him 
(said  Tygret)  the  land  for  the  year  1890,  lease  to  begin  December 
26.  1889,  and  end  December  25,  1890,  and  Tygret  is  to  pay  as  rent 
$373.  and  for  this  rent  Tyjjret  is  to  make  us  a  w^ell-seoured  note, 
due  December  25,  1890.  When  the  lease  expires  Tygret  agrees  to 
surrender  the  possession,  etc. 

(Signed:)     'P.  J.  POTTER   &  CO." 

••I  agree  to  comply  with  the  terms  of  this  contract  as  to  rent- 
ing  said  property  for  the  year  1890,  should  I  not  sell  before  De- 
cember 25,  18H9.  (Signed:)    J.  T.  TYGRET." 

Before  the  expiration  of  the  twelve  months,  the  time  during^ 
which  the   appellant  had  the  right  to  repurchase,  the  appellees^ 
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by  the  consent  of  the  apellant,  sold  a  part  of  the  land  for  $2,500^ 
and  for  the  balance  of  the  land  It  was  agreed  the  appellant  should 
pay  as  rent  $175.  There  was  also  a  verbal  extension  of  time  to 
enable  the  appellant  to  repurchase  that  was  not  coniplied  with, 
and  after  notice  to  surrender  the  possession  this  action  waa 
brought  by  the  appellees  to  recover  the  rent  and  the  possession 
of  the  land. 

The  main  defense  is  that  the  writings  evidence  a  mortgage,  and 
not  a  conditional  sale  of  the  land.  The  defense  also  relies  on 
the  defense  of  usury,  that,  if  it  ever  existed,  is  barred  by  the 
statute  in  the  event  this  transaction  was  a  sale  and  not  a  mort->. 
gage. 

It  is  often  difficult  to  determine  the  intent  of  parties  with  ref-. 
erence  to  conveyances  of  this  character,  and  it  is  a  well-settled 
rule  of  equity  that  when  a  doubt  arises  as  to  whether  the  writinf^^ 
is  a  sale  or  mortgage,  that  doubt  is  resolved  in  favor  of  the  debtor 
and  the  writing  construed  to  be  a  mortgage. 

In  this  case  the  appellees  held  a  mortga&re  upon  the  entire 
premises  conveyed  at  the  time  the  deed  was  executed  that  passed 
to  the  appellees  all  the  right  and  title  the  appellant  and  his  wife 
had  in  tne  land  as  a  security  for  the  debt,  and  there  could  have 
been  no  motive  prompting  the  parties  to  so  change  the  terms  of 
a  writing  that  upon  its  face  was  plainly  a  mortgage  to  an  abso-^ 
lute  conveyance,  unless  they  both  intended  this  conveyaLce  to 
pass  the  absolute  fee  in  the  event  the  debt  was  not  paid  within 
twelve  months,  and  at  the  end  of  that  time  the  appellant  to  be-, 
come  the  tenant  of  the  appellees. 

The  evidence  of  the  debt  had  been  surrendered,  and  there  is 
no  evidence  conducing  to  show  the  land  to  be  of  greater  value 
than  the  sum  paid  for  it,  or  that  the  agreement  was  unconscion- 
able or  oppressive;  but,  on  the  contrary,  it  is  manifest  the  appeK 
lant  saw  or  believed  he  could  not  discharge  or  release  the  mort- 
gage, and,  therefore,  made  the  best  possible  terms  with  his 
creditor,  that  was,  to  sell  him  the  land  with  the  right  to  repur- 
chase within  twelve  months,  and,  if  he  failed  to  do  so,  then  to 
become  his  tenant. 

*-  The  fact  that  appellees  obtained  the  consent  of  appellant  to  the 
sale  of  a  part  of  the  land  is  no  evidence  that  the  writing  waa 
intended  as  a  mortgage,  because  the  twelve  months  in  which  he 
had  the  right  to  have  the  land  reconveyed  had  not  expired. 

This  sale  evidenced*  the  fact,  however,  that  the  appellees  did 
not  want  the  land,  and  that  appellant  could  not  pay  for  it,  and, 
therefore,  consented  to  the  sale,  and  every  opportunity  was  given 
the  appellant  to  comply  with  his  agreement,  but  this  he  failed 
to  do. 

In  Bue  V.  Dole,  76  111.,  277,  it  was  held,  in  a  case  similar  ta 
this,  that  in  the  absence  of  deception,  fraud  or  oppression  a  con- 
veyance of  this  character,  with  a  provision  for  a  repurchase,  will 
be  sustained,  even  if  the  land  was  sold  at  less  than  its  full  value. 

In  this  case  the  debt  had  been  discharged.  The  conveyance 
was  made  in  full  satisfaction  of   the  claim,  and  no   debt  existed. 

If,  then,  the  debt  was  discharged  at  that  time,  the  date  of  the 
conveyance,  the  plea  of  usury,  that  eight  per  cent,  was  included 
in  the  note  or  paid,  is  barred  by  the  statute.  That  the  writings 
express  upon  their  face  a  sale  of  this  land,  with  the  right  of  re^^ 
purchase,  and  that  such  was  the  intention  of  both  the  debtor  an() 
creditor,  we  have  no  doubt. 

Judgment  affirmed. 
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LUTTRELL  v.  WELLS,  Ac. 
(Filed  March  8,  1R95.) 

1.  Sale  of  land  for  re-lnyestnieDt  not  forbidden  by  will— A  sale  for  rein- 
Vestment  of  Innd  held  by  one  for  liff*,  remainder  to  others,  under  seotlon  401 
of  the  Civil  Code,  la  not  prohibited  or  forbidden  by  a  will  devising  to  W. 
the  rents  and  pmflts  of  the  land  during  bis  life,  the  land  to  remaiD  In  bij 
possession  as  lonnc  t%H  be  lives,  and  at  bis  death  to  go  to  bis  wife.  If  she  oDr- 
Vives  him,  until  their  yoongent  child  arrives  at  the  age  of  twenty-one  yean, 
when  it  is  to  be  sold  and  the  proceeds  divided  between  the  wife  anid  tb« 
t)bildren  of  the  parties,  the  wife  takios  a  child's  share;  and  if  W.  sarvivea 
bis  wife  the  farm  to  be  sold  at  his  death  and  the  proceeds  divided  between 
their  children  and  their  heirs,  the  heirs  of  a  deceased  child  to  take  Its 
parent's  share. 

2.  Same— Failure  of  guardian  for  infant  to  execute  bond—In  the  proceed- 
ings for  a  sale  under  section  401  the  order  of  sale  and  the  sale  are  not  void 
by  reason  of  the  failure  to  execute  the  bond  required  by  section  4«8  to  the 
Infant  defendants,  who  held  remainder  interests  In  the  property,  since  tlie 
uourt,  by  Its  commissioner,  retained  control  and  custody  of  the  fuad  arising 
from  the  ^le  until  it  was  re-invested. 

8.  Same— Parties— Where  the  parties  in  being  at  the  time  of  the  sale,  in 
whom  the  contingent  remainder  interest  would  vest  if  the  contingency  bad 
happened  before  the  commencement  of  the  action,  were  made  parties  to  the 
suit,  the  proceedings  would  vest  in  the  purchaser  the  title  of  the  contingent 
X^maindermen  under  the  provisions  of  section  491  of  the  Civil  Code. 

4.  Same— Sale  must  be  public— An  order  autborizlnfi  the  sale  of  land 
for  re  investment  by  the  court's  commissioner  at  private  sale  is  prohibited 
by  section  606  of  the  Code,  and  a  private  sale  made  in  pursuance  of  snob 
^rder  must  be  set  aside. 

5.  Same— Credits— A  commissioner  has  no  authority  to  sell  land  on  terms 
^different  from  those  set  out  in  the  order  authorizing  the  sale. 

Cochran  &  Son  for  appellant. 

T.  C.  Campbell  and  W.  J.  Hendrick  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Eastin. 

This  is  an  equitable  action  brought  for  the  sale  of  real  estate, 
in  wliich  there  are  remainder  interests,  for  investment  of  the  pro- 
tseeds  in  other  real  property  under  the  provisions  of  section  491  of 
the  Civil  Code. 

The  property  sought  to  be  sold  consists  of  a  farm  in  Mason 
county,  Ky.,  the  title  to  which  is  held  under  the  followinK  pro- 
vision in  the  will  of  Richard  Wells,  deceased,  to  wit:  **I  give 
and  bequeath  to  my  son,  William  Y.  Wells,  the  rents  and  profits 
of  the  farm  upon  which  he  lives  during  his  life.  Said  farm  con- 
tains about  1^  acres  of  land,  and  is  to  remain  in  tbe  possession 
and  under  the  control  of  William  as  long  as  he  lives,  and  at  liis 
tleath,  if  his  wife  survives  him.  she  is  to  have  the  use  and 
profits  of  said  tract  of  land  until  their  youngest  child  arrives  at 
the  age  of  twenty-one  years,  then  said  farm  is  to  be  sold  and  tbe 
proceeds  divided  between  the  widow  and  children  of  William, 
she  to  take  a  child's  part. 

** Should  William  survive  hi»  wife,  at  his  death  the  farm  is  to 
be  sold  and  the  proceeds  divided  between  his  children  and  their 
heirs,  the  heir  of  a  child  to  take  the  share  of  the  deceased  parent, 
should  one  or  more  of  the  children  be  dead  when  the  land  is  to 
be  sold,  and  the  proceeds  divided  according  to  the  provisions  of 
this  will." 

All  persons  in  l)eing,  who  have  an  interest  in  the  property, 
Vere  made  parties  to  the  suit,  the  plaintiff  being  the  life  tenant. 
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WilHaui  Y.  Wolls,  bis  wife  and  their  six  adult  children,  with  the 
husbands  of  their  dauj^bters  who  are  married,  and  the  defend- 
ants, being  their  two  infant  children,  and  the  exeoutoi  of  Richard 
Wells,  deceased. 

The  petition  alleges  the  fact,  and  proof  was  taken  conducing 
to  show,  that  a  sale  and  re-investment  of  the  proceeds  will  ben- 
efit the  parties  interested  in  the  property;  a  copy  of  the  will 
under  which  the  title  is  held  wis  filed,  a  guardian  ad  litem  was. 
appointed  and-  answered  for  ihe  infant  defendants,  and  at  the 
June  term  of  1893  the  circuit  court  adjudgde  a  sale  of  the  farm 
for  the  purposes  set  forth  in  the  petition,  and  appointed  William 
Y.  Wells,  the  life  tenant  and  one  of  the  appellee's  here,  special 
commissioner  to  make  thn  sale,  and  required  of  him  a  bond  for 
the  faithful  discharge  of  his  duties,  which  bond  was  executed 
and  approved  by  the  court. 

In  the  judgment  of  sale  the  commissioner  was  authorized  to 
sell,  either  at  public  or  private  sale,  for  the  best  price  obtainable, 
and  either  for  cash  or  on  credits,  not  exceeding  six,  twelve  and 
eighteen  months;  or  for  one-third  cash  and  balance  on  time,  not 
exceeding  one  and  two  years;  and  on  November  20,  1893,  said 
commissioner  reported  to  court  a  sale  of  the  farm  to  appellant, 
on  September  6,  1893,  at  the  price  of  $20,002.50,  of  which  $l,00a 
was  paid  October  20,  1893,  and  $5,667.60  was  to  be  paid  March  1, 
1894.  and  the  balance  to  be  paid  in  two  equal  installments  of 
$6,667.60  each,  on  March  1,  1895,  and  March  I,  1896,  respectively, 
for  which  deferred  paym(3nts  appellant  had  executed  bonds,  with 
surety,  bearing  interest  from  October  20,  1893,  and  tosecurew  hich 
a  lien  was  retained. 

The  commissioner  also  reported  at  the  same  time  the  purchase 
of  a  farm  in  Shelby  county,  Ky.,  for  the  sum  of  $20,000,  as  a  re- 
investment of  the  proceeds  of  the  farm  sold,  the  payments  to  be 
made  practically  on  the  same  terms  and  at  the  several  dates  stip- 
ulated in  his  sale  to  appellant. 

Before  the  confirmation  of  said  report  of  sale  the  purchaser, 
appellant,  Thos.  Luttroll,  filed  exceptions  thereto,  and  moved  the 
court  to  quash  and  set  the  same  aside  for  the  following  reasons, 
to  wit: 

**lst.  Because   no  bond  was   executed  as   required  by  the  Code 
before  the  rendition  of  the  judgment  of  sale. 
••2d.  Because  the  sale  was  private,  and  not  a  public  sale. 
**3d.  Because  a  :-ale    and  re-investment  of    the  proceeds  is  for- 
bidden and  prohibited  by  the  will  of  Richard  Wells,  under  which 
the  title  is  held. 

**4th.  Because  these  proceedings  will  not  vest  the  title  in  the 
purchaser,  so  far  as  the  children  of  plaintifi,  William  Y.  Wells, 
who  may  die  before  him,  are  concerned." 

Upon  the  hearing  of  these  exceptions  by  the  court  below  they 
were  all  overruled  and  the  report  confirmed,  to  which  the  pur- 
chaser excepted,  and  from  which  order  he  prays  this  appeal. 

As  this  ease  must  be  reversed,  and  as  this  court  is  of  the  opin- 
ion that  at  least  one  of  the  grounds  of  exception  filed  by  appel- 
lant should  have  been  sustained,  it  might  be  sufficient  to  notice 
that  exception  alone;  but  for  the  guidance  of  the  appellees,  in 
case  they  should  desire  to  perfect  the  proceedings  for  the  sale  of 
this  property,  rhe  court  will  now  consider  briefly,  and  pass  upon 
each  of  the  several  questions  raised  by  appellant's  exceptions. 

In  "the  first  place,  then,  as  to  the  objection  based  upon  the  idea 
that  a  sale  of  this  property  if  forbidden  by  the  will  under  which 
the  title  is  held,  the  court  is  of  the  opinion  that  this  exception 
was  properly  overruled,  and  that  the  will  of  Richaid  Wells  does 
not,  either  expresssly  or  by  implication,  prohibit  the  sale  of  this 
property  by  order  of   the  chancellor  for  the  purpose  of   re-invest- 
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tnent  of  the  proceeds  thereof.  Suob  sale  is  certainly  not  forbid- 
den in  express  terms,  nor  do  we  find  in  the  language  of  the 
devise  anything  to  lead  us  to  the  conclusion  that  this  was  the  par- 
pose  or  intention  of  the  testator. 

It  is  true  that  he  provides  that  this  farm  "is  to  remain  in  the 
possession  and  under  the  control  of  William  as  long  as  be  lives/' 
but  when  we  consider  this  language  in  connection  with  the  de- 
vises over  after  William^s  death— first,  to  his   wife  for  a  certain 

period  of  time,  if  she  shall  survive  him;  or,  second,  in  case  bis 
wife  shall  have  died  first,  to  his  children,  or  the  heirs  of  such 
of  them  as  may  be  dead — then  it  seems  to  us  that  the  purpose  of 
these  words  was  merely  to  emphasize  the  right  of  William  to  the 
use,  benefit  and  enjoyment  of  the  property  during  his  life,  with- 
out interference  on  part  of  the  remaindermen  or  any  other  per- 
son. Nor  does  th  j  fact  that  the  testator  has  fixed  a  time  at 
which  the  farm  is  to  be  sold,  that  is,  when  William's  youngest 
child  shall  attain  the  age  of  twenty-one  years,  if  William  shall 
then  be  dead  and  the  wife  suiviving,  or  at  William's  death,  if 
his  M'ife  shall  have  theretofore  died,  necessarily  or  reasonably 
imply  a  prohibition  against  the  sale  of  the  property  for  the  pur- 
pose of  re-investing  its  proceeds,  when  such  sale  will  benefit  all 
the  parties  whom  he  is  seeking  to  benefit  by  this  devise. 

He  has  directed  the  sale  of  the  property  for  the  purpose  of  di- 
vision between  the  eight  children  of  William,  all  of  whom  were 
living  at  the  time  of  the  execution  of  this  will  and  of  its  probate, 
after  the  expiration  of  William's  life  estate,  because  only  in  that 
Way  could  it  be  equally  and  advantageously  divided  between 
these  beneficiaries  in  remainder. 

In  view  of  the  language  of  the  devise  and  in  the  light  of  former 
adjudications  of  this  court,  we  conclude  that  a  sale  of  this  prop- 
erty, for  the  purpose  of  re-investment  of  the  proceeds  thereof 
Under  section  491  of  the  Civil  Code,  was  not  prohibited  by  the 
Will  under  which  the  title  was  held,  and,  therefore,  the  excep- 
tion on  this  ground  was  properly  overruled.  (McGraw  v.  Minor, 
12  Ky.  Law  Rep.,  687;  Lindeweir  v.  Lindeweir,  ibid,  767.) 

Then  as  to  the  exception  based  upon  the  fact  that  no  bond  was 
executed  to  the  infant  defendants,  as  provided  is  section  493  of 
the  Civil  Code,  it  need  only  be  said  that  under  this  section,  as 
originally  passed,  the  omission  to  execute  the  bond  referred  to 
would  have  been  fatally  defective,  and  would  have  rendered  the 
sale  absolutely  void. 

By  an  amendment  to  the  Code,  approved  May  9,  1892,  woich 
Was  prior  to  the  institution  of  this  action,  it  is  provided  that  no 
bond  shall  he  required  in  cases  under  section  491  of  the  Code, 
where  the  court  shall,  by  its  commissioner,  retain  the  custody 
and  control  of  the  fund  arising  from  the  sale  until  the  same  shall 
bo  re-invested,  and  shall  order  the  money  to  be  paid  by  the  com- 
missioner directly  to  the  person  from  whom  the  purchase  for  re- 
Investment  was  made,  as  was  practically  done  in  this  case.  (Ses- 
sion Acts  1891-2-8,  chapter  37,  section  1,  subdivision  5,  page  68.) 
*rhis  ground  of  exception  was,  therefore,  properly  overruled. 

And  then  as  to  appellant's  fourth  exception,  which  seems  to 
be  based  on  the  idea  that  as  some  of  the  children  of  William  Y. 
Wells,  the  life  tenant,  may  die  before  he  does,  in  which  event 
the  share  of  the  one  dying  is  to  pass  to  his  * 'heirs,"  probably 
meaning  children,  and  as  it  can  not,  for  this  reason,  now  be  told 
who  may  become  entitled  to  take  in  remainaer  under  this  will, 
therefore,  the  purchaser  can  not  get  a  perfect  title  under  this  pro- 
ceeding, it  is  sufficient  to  say  that  section  491  of  the  Code  was 
designed    to  meet  such  cases,  and  that,  although    the  remainder 
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may  be  contingent,  yet  if  the  person  in  being,  in  whom  the  re- 
mainder interest  would  have  vested  if  the  contingency  had  hap- 
pened before  the  commencement  of  the  action,  be  properly  be- 
fore the  court,  as  seems  to  have  been  the  case  here,  a  complete 
and  perfect  title  may  be  passed  under  a  proceeding  conforming 
to  the  provisions  of  that  section  and  the  subsequent  sections  of 
the  Code  regulating  such  proceedings. 

But  as  to  the  only  remaining  exception  filed  by  appellant  to 
this  report  of  sale,  and  based  on  the  fact  that  this  was  a  private 
«ale  and  not  a  public  sale  as  required  by  law,  we  are  of  the  opin- 
ion that  this  exception  should  have  been  sustained. 

The  circuit  court,  in  its  judgment  authorizing  this  sale,  has 
expressly  provided  and  undertaken  to  empower  its  commissioner 
to  make  this  saU  privately,  and  also  to  sell  either  for  cash  or  on 
certain  specified  credits  notwithstanding  the  provisions  of  sec- 
tion 696  of  the  Civil  Code  of  Practice,  which  expressly  forbids 
such  private  sale  or  sale  for  cash  in  these  words,  to  wit:  ** Every 
sale  made  under  an  order  of  court  must  be  public*  upon  reasona- 
ble credits  to  be  fixed  by  the  courf  etc. 

There  seems  to  be  no  room  to  doubt  that  the  court  was  wholly 
without  authority  to  confer  any  such  power  on  its  commissioner, 
or  that  the  sale  of  this  property  at  private  sale  was  unauthorized 
by  law  and  void. 

As  to  the  terms  on  which  the  sale  was  made,  it  may  be  well 
to  call  attention  to  the  fact  that  while  the  judgment  of  the  court 
provides  that  the  commissioner  may  make  the  sale  either  for 
cash  or  on  certain  credits  therein  specified,  which  credits  are 
within  those  prescribed  by  law,  and  while  he  did  not  sell  for 
€ash  but  sold  on  credits  which  the  law  would  authorize,  yet  he 
has  exceeded  the  credit  prescribed  by  the  judgment  itself.  His 
report  shows  that  he  has  extended  the  time  of  payment  beyond 
that  which  was  authorized  by  the  court  in  its  judgment,  and  this 
might  have  been  a  valid  ground  of  exception  for  the  purchaser 
if  he  had  chosen  to  avail  himself  of  it. 

But,  without  further  comment,  it  is  enough  to  say  that  the  sale 
of  this  property  at  private  instead  of  public  sale  was  directly  in 
violation  of  the  law  regulating  such  sales,  and  for  this  reason 
the  judgment  of  the  lower  court,  confirming  the  report  of  sale, 
must  be  reversed  and  this  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 
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(Filed  March  12,  1896.) 

1.  Railroads— Exnurslon  train  let  to  anotber— Neglect— A  railroad  com- 
pany  cai>  doC  escape  liability  for  injuries  done  tbxoufrh  the  negligent  or 
wrongful  acts  of  those  in  charge  of  one  of  its  trains  on  the  ground  that  it 
had  let  the  train,  with  ail  the  train  hands,  to  a  private  person  for  the  pur- 
pose of  running  an  excursion  to  a  certain  point,  and  was  not  responsible  for 
the  acts  of  those  in  charge  of  it. 

2.  The  refusal  to  grant  a  continuance  on  account  of  the  absence  of  a  ma- 
terial witness  is  not  a  reversible  error  when  the  witness  appeared  and  testl- 
iled  before  the  conclusion  of  the  trial. 

8.  The  refasal  to  give  instructions  not  contained  in  the  bill  of  exceptions 
is  not  a  ground  for  reversal,  since  it  must  be  presumed  that  the  refusal  was 
proper. 

Wadsworth  &  Son  and  Cochran  &  Son  for  appellant. 

Thos.  H.  Paynter  for  appellee. 
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Appeal  from  Greenup  Circuit  Court. 
Opinion  o-f  the  court  by  Judge  Guffy. 

This  IS  an  appeal  taken  from  a  judgment  of  the  Greenup  Circalfe 
Court  rendered  in  the  action  of  David  Osborne  ag^ainst  the  appel-- 
lant,  Chesapeake  &  Ohio  Ry.  Co. 

It  appears  that  appellee,  some  time  prior  to  July  11,  1891, 
bought  of  the  ticket  agent  of  appellant  at  Bussell,  Ky.,  a  ticket 
to  Ashland,  and  that  soon  afterwards  a  train  of  cars  reached 
Russell  and  appellee,  with  the  ticket  stuck  in  his  hat,  boarded 
the  cars,  or  at  least  got  upon  the  steps,  and  was  by  one  Stivers 
ejected  from  its  car  by  force,  and,  as  appellee  claims,  while  the 
oar  was  in  motion,  and  that  he  was  thereby  injured,  mortified 
and  humbled,  and  to  recover  damages  for  the  injuries  instituted 
suit  in  said  court.  A  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff  for  $1,000. 

Appellant  filed  grounds  and  moved  the  court  for  a  new  trial, 
which  motion  was  overruled  and  the  defendant  has  appealed. 
The  defendant  in  the  court  below  denied  its  liability  for  the  in- 
jury, if  any  was  sustained.  The  substance  of  the  answer  was 
that  it  had  let  J.  W.  Stewart  have  the  train,  train  hands,  includ- 
ing conductor,  for  the  purpose  of  running  an  excursion  train  to 
Kanawha  Falls,  and  this  appellant  was  in  nowise  responsible 
for  the  acts  of  Stewart,  and  this  appellee  had  no  right  to  ride  on 
that  train. 

Public  policy  and  the  law  alike  forbid  that  a  railway  company 
shall  be  allowed  to  place  their  road,  trains,  hands  and  cars  in  the 
hands  of  or  under  the  control  of  a  stranger  for  sucli  purpose  as  is 
claimed  in  this  action,  and  thus  evade  liability  for  the  wrongs 
done  by  such  person. 

Appellant  set  out  a  number  of  grounds  for  new  trial,  nine  in 
all.  Inasmuch  as  defendant  finally  procured  the  attendance  of 
its  principal  witnesses,  whose  testimony  was  so  much  desired, 
the  refusal  of  the  court  to  continue  the  case  did  not  interfere  with 
the  substantial  rights  of  detendant.  The  admission  of  the  testi 
mony  of  Carver  and  Hill,  although  erroneous,  did  not  alTect,  a*s 
we  think,  the  substantial  rights  of  the  defendant,  especially  as 
the  same  was  afterwards  withdrawn.  Instructions  1  and  2  given 
by  the  court  were  as  favorable  to  defendant  as  it  was  entitled  to, 
and  the  same  may  be  said  as  to  instructions  H  and  4.  Instruc- 
tions 5,  6,  7  and  8  are  not  in  this  record,  and  under  the  well- 
known  rule  of  law  they  must  be  held  to  have  been  properly  re- 
fused. 

It  does  not  appear  that  the  verdict  is  so  excessive  as  to  show 
that  it  was  the  result  of  passion  or  prejudice:  The  other  grounds 
need  not  be  further  noticed.  It  seems  to  us  that  the  instructions, 
taken  altogether,  were  not  prejudicial  to  the  substantial  rights 
of  defendant. 

All  the  issues  of  fact  involved  in  the  case  were,  under  proper 
Instructions,  submitted  to  the  jury,  and  the  jury  being  the  judsces 
as  to  the  facts  proven  and  the  credibility  of  the  w^itnesses,  found 
for  the  plaintiff,  and  we  do  not  feol  authorized  to  disturb  the 
verdict  so  found. 

Judgment  affirmed. 

Judge  Paynter  not  sitting. 


TABLEE,  &C.  V.  SULLIVAN.  817 

TABLER.  Ac.  v.  SULLIVAN. 

(Filed  March  8,  1895.) 

1.  Release  of  homestead— A  release  of  a  homestead  hy  a  hushsDd  and  wife» 
to  be  efieotual,  must  be  made  lo  strict  oompliance  with  the  statute  relatinfi^ 
thereto. 

A  written  transfer  of  a  homestead  right  signed  by  a  husband  and  wife, 
but  never  acknowledged  or  recorded,  is  Ineffectual  to  transfer  the  homestead 
right. 

2.  Same— Case— T.  and  wife  oonvfyed  a  house  and  lot  to  S.  for  alleged  con- 
sideration of  $3,0CO  cash,  and  S0,5OO  to  be  paid  in  one  year.    Subsequently  T. 
assigned  all  his  other  property  to  S.  for  benefit  of  his  creditors,  except  such 

groperty  as  was  exempt  from  execution.  Thereafter  the  creditors  of  T. 
rougbc  suit  against  T.  and  S.  to  have  the  conveyance  of  the  bouse  and  lot 
to  S.  declared  fraudulent,  as  an  attempt  by  T.  to  prefer  S.  to  bis  other  cred- 
itors. The  parties  to  the  last-named  suit  compromised  it  by  agreeing  that 
S.  should  sell  the  house  and  lot  as  if  he  held  it  as  trustee,  and  out  of  the 
proceeds  first  repay  to  himself  the  cash  payment  he  made  on  the  house,  and 
then  that  he  should  hold  the  residue  for  benefit  of  all  the  creditors  of  T. 
The  property  sold  for  15,500,  and  the  court  set  aside  $1,000  of  this  in  lieu  of 
homestead  therein.  When  compromise  was  made  of  the  suit  T.  and  wife 
conveyed  their  homestead  right  in  this  house  and  lot  to  S.  by  a  writing 
signed  by  him.  but  not;  acknowledged  or  recorded.  S.  and  T.  and  wife  each 
claim  the  $1,000.  Held— The  compromise  restored  the  homestead  right  to 
T.  and  wife,  and  they  could  transfer  or  release  it  only' in  the  manner  au- 
thorized by  statute,  which  they  have  not  done,  therefore,  they  are  entitled  ta 
the  $1,003. 

Gaither  &  Vanarsdall  and  Chas.  W.  Rodes  for  appellants. 

Thompson  &  Wilson  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  tlie  court  by  Judge  Lewis. 

May  5,  1891,  M.  Tabler  and  wife,  Susie  B.  Tabler,  for  the  re-- 
cited  consideration  of  $H,000  in  hand  paid,  and  $2,5<X)  to  be  paid 
twelve  months  thereafter,  for  which  a  note  was  given,  conveyed 
by  deed  duly  acknowledged  to  C.  B.  Sullivan,  a  tract  of  seven 
acres  cf  land,  whereon  was  a  dwelling  house,  in  Harrodsburg;: 
and  September  6,  1891,  M.  Tabler,  his  wife  not  uniting,  conveyed 
to  C.  B.  Sullivan,  in  trust  for  payment  of  debts,  all  his  other 
property,  real  and  personal,  including  choses  in  action,  except 
such  as  was  exempt  from  execution. 

January  18,  1892,  the    Mercer  Grain  &  Coal  Co.,  creditor   of  M.. 

Talber,  instituted    an  action   against   him  and  C.  B.  Sullivan  to* 

set  aside  the  deed  of  May  6,  1891,  upon  alleged  ground  it  waa 
fraudulently  made  to  cheat,  hinder  and  delaj'  creditors,  and  in 
contemplation  of  insolvency,  with  design  to  prefer. 

Februaiy  12,  1892,  an  agreement  to  compromise  that  action  was. 
made  by  the  parties  thereto  in  substance  as  follows:  That  the  lot 
was  to  be  sold  by  Sullivan  as  trustee,  as  if  it  had  not  been  deeded 
to  him,  but  had  passed  under  the  deed  of  trust  of  September  5, 
1891,  to  him  as  trustee  of  Tabler;  that  out  of  proceeds  of  the  sale- 
Sullivan  was  to  retain  $2,70()  and  interest,  being,  as  recited  in 
the  article  of  compromise,  actual  amount  of  cash  paid  at  time  of 
sale  and  deed  of  May  5,  1891;  that  the  residue  of  proceeds  was  to 
be  reported  to  the  Mercer  Circuit  Court,  and  constituted  and  be 
distributed  as  assets  under  judgment.  It  was  further  agreed  that 
M.  Tabler  surrender  all   right  to  redeem    the   property  which   hft 

vol.  16—52 
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had  under  contract,  between  him  and  Sullivan,  and  have  benefit 
of  the  provision  of  the  deed  of  September  5,  1891,  and  he  and  his 
wife  were  to  convey  by  general  warranty  to  purchaser  of  the 
property  when  sold. 

That  compromise  agreement  was  filed  in  and  entered  as  judg- 
ment of  the  court,  and  subsequently  there  was  a  Judicial  sale  of 
the  property  at  the  price  of  $5,5(.K);  but  the  purchaser  refusing  to 
accept  a  conveyance  otherwise,  C.  B.  Sullivan,  as  trustee  and 
individually,  and  al&o  Tabler  and  wife,  united  in  a  deed  of  the 
property. 

The  present  controversy,  being  between  Sullivan  and  Tabler 
and  wife,  is  whether  $1,000  of  proceeds  of  the  seven  acres  of  land  set 
apart  by  judgment,  alter  same  was  made^  in  lieu  of  homestead 
right  therein,  belongs  to  him  or  to  tliem;  and  the  lower  court 
having  adjudged  he  was  entitled  individually  to  the  fund,  they 
have  appealed. 

The  basis  of  Sullivan's  claim  to  the  fund  is  the  following  at- 
tempted transfer  and  assignment  executed  by  Tabler  and  wife 
February  27.  1892,  same  date  as  the  compromise  agreement :  **The 
suit  of  the  Mercer  Grain  &  Coal  Co.  having  been  agreed  this  day 
to  be  dismissed  against  C.  H.  Sullivan  and  the  undersignc^d,  M. 
Tabler,  now  this  instrument  of  writing  transfers  and  assigns  to 
f^aid  Sullivan  all  of  our  claim  for  homestead  exemption  under 
deed  of  assignment  of  September  5,  1K91,  made  by  me  to  said 
Sullivan;  and  the  said  Sullivan  is  hereby  authorized  to  retain 
whatever  sum  is  allowed  to  us  as  homestead  exemption  by  the 
Mercer  Circuit  Court,  in  case  of  C.  B.  Sullivan,  trustee  of  M. 
Tabler  against  M.  Tabler  and  others,  and  this  shall  be  his  receipt 
for  the  same." 

Effect  of  the  judgment  rendered  in  pursuance  of  the  compromise 
agreement  was  to  set  aside  and  cancel  the  deed  of  May  5,  1881. 
leaving  the  parties  to  it  in  the  same  attitude  they  were  before  it 
was  made,  and  to  subject  the  seven  acres  of  land  to  sale  under 
same  conditions  and  for  same  purposes  as  was  Tabler's  other 
property,  rendered  subject  in  virtue  of  the  deed  of  ^rust  of  Sep- 
tember B,  1891.  except  that  Sullivan  was  to  retain  out  of  proceeds 
amount  of  cash  consideration  for  the  land.  As,  then,  the  com- 
promise agreement,  when  made  judgment  of  court,  operated  to 
restore  the  homestead  exemption  right  In  the  seven  acres  of  land 
as  though  it  had  never  been  conveyed,  or  attempted  to  be  con- 
veyed, the  result  is  it  could  not  be  released  or  w*aived  except  in 
the  manner  prescribed  by  the  statute;  and  as  the  written  trans- 
fer relied  upon  by  Sullivan  was,  thougli  signed  by  Tabler  and  wife, 
never  aoknowledjsed  or  recorded  as  required  by  the  statute  in  all 
«aHes,  it  was  ineffectual  to  divest  them,  or  either  of  them,  of  the 
homestead  right.  Nor  does  the  fact  Tabler  and  wife  agreed  to 
release  it,  or  the  additional  fact  Sullivan  entered  into  the  com- 
promise upon  faith  they  would  release  and  transfer  the  home- 
stead exemption  to  him,  deprive  them  of  their  right  to  the  fund 
set  apart  in  lieu  of  it. 

The  statute  prescribes  the  particular  mode  in  which  a  home- 
stead right  may  be  released  oi  waived,  strict  compliance  with 
which  this  court  has  often  held  to  be  indispensable,  and  Sullivan 
must  now  abide  the  consequence  of  faillns;  to  procure  such  re- 
lease or  waiver  in  the  only  sufficient  and  effectual  mode. 

Therefore,  the  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 
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CINCINNATI,  NEW  ORLEANS  &  TEXAS  PACIFIC  RY.  CO, 

V.  SAMPSON'S  ADM'R. 

(Filed  March  8,  1895.) 

1.  Railroads— Willful  negleolr— Qyerbead  brldnces— The  maiotenaDoe  by  a 
Tallroad  oompaoy  of  an  overhead  bridfi;e  at  such  a  height  above  Its  track  that 
Its  brakemeD,  bv  the  exercise  of  ordiDary  care  and  prudence,  can  not,  while 
'engaged  in  the  discharge  of  their  duties  on  the  tops  of  Its  cars,  pass  under 
It  with  reasonable  safety  to  their  persons,  is  an  act  of  willful  neglect  as  to  a 
brakeman  who  is  thereby  killed  while  in  discharge  of  his  duty  or  who  had 
no  knowledge  of  the  dangerous  character  of  the  structure. 

A  freight  train  parted  a  mile  liefore  it  reached  a  low  overhead  bridge,  and 
a  brakeman  went,  as  his  duty  required,  to  the  rear  of  the  front  section  to 
^Ive  signals  to  those  on  the  second  section  so  as  to  prevent  a  collision.  While 
so  standing  on  the  top  of  a  car.  with  his  hack  to  the  engine  and  facing  the 
rear  section,  he  came  in  contact  with  the  overhead  bridge,  which  was  so 
low  that  one  could  not  safely  pass  under  it  standing  erect  on  a  car,  and  was 
thereby  injured  so  that  he  died.  He  had  been  in  the  employ  of  the  railroad 
on  this  part  of  its  road  about  a  month.  Held— The  maintalnance  of  the  low 
bridge  was,  as  to  this  brakeman,  an  act  of  willful  neglect  for  which  the 
company  is  liable  in  damages  to  his  administrator. 

2.  Same— Evidence- The  fact  that  the  overhead  bridge  had  been  for  years 
maintained  over  the  railroad  prior  to  the  accident  complained  of  without 
any  employe  of  the  road  being  injured  or  killed  by  it  does  not  prove  that  it 
was  a  reasonably  safe  structure  for  the  employes. 

8.  Same— Evidence  by  the  widow  of  deceased  that  she  had  one  child  was 
incompetent,  the  condition  of  the  family  of  deceased  not  being  an  element 
in  the  measure  of  damages,  but  its  admission  was  not  prejudicial,  the  Jury 
not  being  authorized  by  the  instruction  to  consider  the  statement  in  deter- 
mining the  damages. 

C.  B.  Simrall  and  J.  W.  Yerkes  for  appellant. 

Robert  Hardinp^,  R.  J.  Breckinridge  and  J.  W.  Rawlings  for 
appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  personal  representative  of  .Tames  R.  Sampson  brings  this 
action  to  recover  for  the  loss  of  life  of  bis  intestate,  alleging  be 
vas  killed  by  coming  in  contact  with  an  overhead  bridge  con- 
structed by  the  appellant  (the  C. ,  N.  O.  A  T.  P.  Ry.  Co.)  on  its 
road,  while  he  was  in  its  employ  as  a  brakeman  and  in  the  dis- 
<sharge  of  a  duty  he  owed  the  company  by  reason  of  that  employ- 
ment. 

The  basis  of  the  recovery  is  the  alleged  willful  neglect  of  the 
appellant  in  the  construction  and  maintenance  of  its  bridge  in 
8uob  a  manner  as  rendered  it  more  than  ordinarily  hazardous  to 
its  employes,  who  were  acting  as  brakemen. 

The  appellee's  intestate  bad  been  in  the  employ  of  the  company 

^n  this  part  of  the  road  but  a  short  time  before  his  death,  about 

-one  month,  but  had  much  experience  as'a  brakeman,  having  been 

in  the  employ  of  railroad  corporations  since  he  was  twelve  years 

^Id,  but  seems  to  have  been  on  this  part  of   the  appellant's  road 
but  a  short  time. 

The  train  upon  which  the  intestate  was  killed  was  going  south, 
and  composed  of  twenty-six  cars.  It  was  on  a  down  grade,  as  it 
approached  the  bridge,  and  running  at  a  speed  of  fourteen  or  fif- 
teen miles  an  hour,  and  when  within  a  half  mile  of  the  bridge 
the  pin    used    in  coupling   the   cars   came  out,  when    the   train 
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divided,  leaving  the  intestate  on  tlie  one   seotion  and  other   «m^ 

ployes  oil   the  other.     The   intestate  was  in   the  oab  at  the  time, 

but  instantly  left,  climbing  from    the  cab    to  the   box   cars,  and 

going  to  the  rear  end  of  the  first  section,  and,  as  we  mustassamev 

to  signal  those  on  the  second   section,  as  was   his  duty,  so  as  to 
prevent  a  collision. 

It  is  conceded  that  this  was  his  duty,  and  in  the  attempt  to  dls-- 
charge  it  he  met  with  the  misfortune  that  ended  his  life.  The 
back  of  his  head  and  shoulders  were  horribly  mangled,  and  the 
evidence  of  his  coming  iu  contact  with  the  bridge,  causing  his- 
death,  is  conclusive.  His  back  must  have  been  towards  the 
bridge,  with  his  face  fronting  the  seotion  behind,  and  from  thia 
effort  to  discharge  his  duty,  connected  with  the  alleged  negli^ 
gence  of  the  appellant,  his  death  is  said  to  have  resulted. 

The  pleadings  make  up  the  issue  as  to  the  knowledge  of  the 
condition  of  the  bridge  on  the  part  of  the  company,  and  the 
want  of  knowledge  on  the  part  of  appellee's  intestate,  and,  if  will- 
ful neglect  is  etablished,  the  judgment  below  will  not  be  dis» 
turbed. 

There  is  some  evidence  conducing  to  show  that  the  bed  of  the 
railroad  had  been  raised  since  its  original  construction,  which 
would  lessen  the  distance  from  the  rails  below  to  the  bridge 
above,  but  when  this  was  done  does  not  distinctly  appear;  and 
it  being  conceded  in  argument,  and  it  appearing  from  the  testi- 
mony of  appellant's  own  witnesses,  that  this  bridge  was  too  low 
for  brakemen  to  pass  under  it  standing  erect,  without  the  loss  of 
life  or  subjecting  their  persons  to  great  peril,  we  will  consider 
this  case  upon  the  character  of  its  construction,  as  appellant 
concedes  it  to  have  been  when  this  accident  happened*  and  the 
peril  in  which  the  intestate  was  required  to  place  himself  iu  the- 
discharge  of  a  duty  imposed  upon  him  by  his  employer. 

Railroads,  as  this  court  has  heretofore'said,  are  not  insurers  of 
the  lives  or  safety  of  their  employes,  but  must  provide  reasona- 
bly sale  appliances  for  their  safety,  and  if  the  bridge  causing 
this  accident  was  of  such  a  height  as  enabled  its  employe  to  pass 
under  it  by  the  exercise  of  only  ordinary  care  on  their  part,  a 
case  of  willful  negect  has  not  been  made  out  by  the  testimony, 
and  a  nonsuit  should  have  been  directed  by  the  trial  court. 

It  is  contended  that  this  bridge  has  been  constructed  for  many 
vears,  and  no  employe  having  been  injured  or  killed  by  reason  of 
its  construction,  It  must  be  assumed  that  it  is  such  a  structure 
as  is  reasonably  safe  for  its  employes.  We  can  not  adopt  this, 
view  of  counsel,  but,  on  the  contrary,  it  is  plain  from  the  record 
before  us  that  this  overhead  structure  was  in  no  such  conditioD 
as  enabled  this  employe  to  discharge  the  duty  he  owed  the  com- 
pany, and  at  the  same  time,  however  careful,  protect  himself 
frotri'  the  danger  impending,  by  reason  of  the  unsafe  condition  of 
the  bridge. 

The  employe  assumes  the  ordinary  risks  pertaining  to  an  em- 
ployment that  is  often  and  necessarily  attended  with  much 
danger,  but  this  does  not  exempt  the  railroad  company  from  lia- 
bility, where  reasonable  precaution  on  its  part  would  save  its 
employe  from  harm,  and  in  a  case  like  this  where  the  exercise 
of  the  slightest  care  would  have  prevented  the  accident. 

There  can  be,  and  has  been,  no  reason  assigned  in  this  case  why 
a  corporation,  with  the  means  to  construct  a  railway,  would,  m 
the  construction  ot  small  or  large  bridges,  leave  them  in  such 
a  condition  as  involves  its  employes  (brakemen)  in  imminent 
peril,  when  passing  through  them,  when,  with  a  small  expend!-- 
ture,  such  structures,  in  this  regard,  could  be  made  perfectljr* 
safe. 
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We  are  aware  of  many  reported  oases,  some  of  which  have  been 
referred  to  by  counsel,  where  the  absence  of  ordinary  care  and 
the  means  of  knowing  the  condition  of  the  bridge  by  the  employe, 
•bave  been  held  as  relieving  the  railway  company  from  responsi- 
bility in  such  cases.  This  court,  however,  has  not  followed  or 
approved  those  decisions  in  reference  to  such  structures,  but,  on 
the  contrary,  in  the  case  of  Derby's  adm'r  v.  Ky.  Ceirtval  R,  R. 
•Co.,  9  Ky.  Law  Rep.,  158,  plainly  intimated  that  if  tlxj  Intestate 
-in  that  case  had  been  required  to  be  on  top  of  the  car  as  it  passed 
through  the  structure  in  discharge  of  his  duty,  and  was  killed  by 

reason  of  its  being   too  low  for  the  cars   to  pass  with    the   brake- 
man  standing  erect  upon  them,  a  recovery  would    have  followed. 

In  that  case  the  jury,  by  their  verdict,  said  the  structure  was 
sufficiently  high  to  enable  one  standing  erect  on  the  cars  ordi- 
narily used  by  the  company  to  pass  through  safely,  and  the 
Judgment  for  the  defendant  was  affirmed,  not  only  on  the  ground 
that  the  intestate  knew  the  car  he  was  on  was  too  high  for  him  to 
'Stand  upon,  but  for  the  additional  reason  that  he  was  master  of 
<he  train,  and  had  made  it  up,  placing  in  the  train  this  high  car 
that  belonged  to  another  road. 

Mr.  Beach,  in  his  work  on  Contributory  Negligence,  page  A64, 
^ays:  *'If  the  roof  or  overhead  structure  of  the  bridge  is  so  low 
that  it  will  strike  a  brakeman  standing  erect  on  top  of  the  train,  it 
is  an  essentially  murderous  contrivance,  and  it  is  not  creditable 
1;o  our  jurisprudence  that  such  buildings  are  not  declared  a  nuis- 
-ance.  There  is  nothing  in  the  reports  worse  than  the  cases  that 
-sustain  the  railway  corporations  in  building  or  maintaining  these 
man  traps,''  (St.  Paul  &  Wichita  R.  R.  Co.  v.  Irvin,  37  Kan- 
sas,  701.) 

In  the  case  of  Wright,  on  the  appeal  of  the  Louisville,  New 
Abany  &  Chicago  Ry.  Co.,  115  Ind.,  878,  a  like  accident  happened 
to  the  brakeman,  and  on  the  trial  of  that  case  (an  action  for 
<lamages)  it  appears  that  Wright  had  been  in  the  employ  of  the 
-company  about  one  month,  and  had  passed  through  the  bridge 
several  times,  still  the  jury,  under  proper  instructions,  returned 
^  special  finding  to  the  effect  he  had  no  knowledge  of  the  peril- 
ous condition  of  the  structure,  and  the  court,  upon  a  motion  for 
a  new  trial,  sustained  the  verdict. 

The  only  difference  between  that  case  and  the  one  being  con- 
sidered is  that  tlie  intestate  had  more  experience  with  refer- 
ence to  railroading  than  Wright,  the  riglit  of  recovery  in 
either  case  depending  upon  the  fact  whether  the  overhead  struc- 
ture was  in  such  a  condition  as  enabled  the  employe  to  perform 
bis  duties  with  reasonable  safety. 

The  jury  have,  by  their  verdict,  said  the  intestate  was  igno- 
Tant  of  the  condition  of  the  structure,  and  while  his  own  version 
-of  the  accident  went  to  the  grave  with  him,  the  facts  and  cir- 
-oumstances  connected  with  his  deatli  were  such  as  authorized 
the  jury  to  say  that  his  efforts  to  check  the  broken  train  indi- 
cated a  belief  on  his  part  thnt  the  structure  was  of  sufficient 
•iieight  to  enable  him  to  pass  in  safety. 

The  structure  may  have  been  in  such  a  condition  as  to  enable 
an  ordinarily  prudent  brakeman  to  remain  on  top  of  the  car, 
when  nothing  intervened  to  divert  his  attention  from  the  neces- 
sity of  stooping,  in  order  to  pass  through  safely,  but  when,  by 
reason  of  the  separation  of  the  train,  or  some  other  unexpected 
obstruction  to  the  movement  of  the  train  as  it  approached  the 
structure,  prompt  and  speedy  action  on  tiie  part  of  the  brakeman 
^as  required    to  save  the   lives  of   passengers  or   the  collision  of 
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one  part  of  the  train  with  the  other,  can  it  be  said  under  suoh 
oiroumstances  this  bridge  is  reasonably  safe  to  the  employe  dis- 
charging suoh  du  ties,  when,  by  the  slightest  care  and  precau- 
tion on  the  part  of   the  company,  the  employe  can   be   protected 

when  undertaking  such  hazardous  risks? 

It  is  plain  to  us  this  brakeman  could  not  have  discharged  the 
duty  imp£)sed  upon  him  that  resulted  in  his  death  by  the  exer- 
cise of  ordinary  care  and  ,thus  save  his  life,  or  that  such  a  risk 
as  he  was  required  to  take  upon  himself  when  killed,  with  ref- 
erence to  the  location  of  this  bridge,  was  such  as  is  usually  in- 
cidental to  the  employment. 

This  court  said,  in  Derby's  adm*r  v.  Ky.  Central  B.  B.  Co.,  be- 
fore cited,  in  reference  to  the  doctrine  that  railroad  companies 
should  be  required  to  construct  their  bridges  and  make  up  their 
trains  so  as  not  to  expose  the  person  of  the  brakeman  to  clanger, 
said  ''that  a  consideration  of  humanity  should  prompt  them  to- 
do  so,''  and  it  seems  to  us  a  failure  in  this  regarcl  is  the  highest 
degree  of  negligence. 

In  the  case  of  the  Chicago  &  Alton  B.  B.  Co.,  116  III.,  206,  the 
court  said:  '*When  a  railroad  company  constructs  a  covered 
bridge  along  the  line  of  its  road  it  should  be  built  of  sufficient 
height  so  that  persons  employed  by  the  railroad  company  as 
brakemen,  and  who  are  required  to  go  on  top  of  the  freight  oar, 
discharging  their  duties  as  brakemen  while  going  through  a 
bridge,  may  pass   through  and   under  it  without  danger  to  their 

Personal  safety,  and  the  law  does  not  require  of  a  brakeman  that 
e  should   absolutely  know  all   the   defects  of  construction   and 
all  the  obstructions  that  may  be  along  the  line  of  the  road.^' 

We  can  perceive  no  distinction  between  a  covered  bridge  and 
one  without  a  top,  save  in  the  former  obntructions  may  be  con- 
cealed on  the  inside,  not  visible  to  the  brakeman,  but  the  courts 
in  that  case,  was  discussing  the  necessity  of  having  the  structure' 
of  sufHcient  height  to  enable  the  employe  to  pass  over  It  with 
reasonable  safety;  and  certainly  of  such  height  as  to  enable  the 
brakeman  to  save  himself  from  harm  when  duty  to  his  employer 
required  him  to  take  extraordinary  risks  for  the  preservation  of 
life  and  property. 

The  facts  of  this  case  come  up  to  the  full  meaning  of  the  term 
willful  neglect,  as  defined  by  this  court.  They  manifest  what  i» 
equivalent  to  intentional  wrong,  and  a  recklessness  evidencing- 
the  absence  of  all  care  for  the  safety  and  protection  of  the 
brakemen. 

During  the  progress  of  the  trial  witnesses  examined  for  the  de- 
fense, as  well  as  those  for  the  plaintiff,  were  asked  the  question: 
"Has  not  the  bridge  been  raised  higher  since  the  accident?** 
The  answer  was  :  "Yes;  about  eighteen  inches  or  two  feet." 

Objections  and  exceptions  were  properly  made  and  taken,  for 
the  reason  that  such  testimony  would  authorize  the  inference 
that  this  was  an  admission  of  the  negligence.  The  objection 
might  be  available  if  it  was  not  shown  by  the  testimony  for  the 
appellant  and  from  the  undisputed  facts  that  the  structure  was 
too  low  for  a  brakeman  to  pass  through  without  stooping,  aa 
upon  this  fact,  connected  with  the  circumstances  attenalng  the 
loss  of  life,  the  recovery  must  depend. 

Several  instructions  were  offered  by  tlie  defense  and  refused. 
These  instructions  embraced  the  law  of  contributory  neglects  the 
care  the  employe  must  take  for  his  own  safety,  and  the, duty  of 
the  company  to  provide  reasonably  safe  appliances  for  the  pro- 
tection of  its  employes.  If  a  recovery  is  proper  in  this  case  the 
instructions  should  have  been  refused,  and,  in  our  opinion,  the 
two  instructions  given  by    the  court  embodied  the  law. 
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"The  court  instructs  the  jury  it  was  the  duty  of  the  defendant 
in  the  construction  and  maintenance  of  the  overhead  bridge 
where  decedent  was  killed  to  so  construct  and  maintain  it,  as  to  tfiei 
height  thereof,  that  its  brakemen  on  top  of  the  trains  could  pass 
under  it,  while  engaged  in  the  discharge  of  their  duties,  with 
reasonable  safety  to  their  persons  while  standing  or  walking  on 
it;  and  if  you  believe  from  the  evidence  in  this  case  the  bridge  was 
not  80  constructed  and  maintained  as  to  the  deceased  as  to  the 
height  thereof,  and  by  reason  thereof  decedent  was  killed,  you 
shall  find  for  the  plaintiff.  Unless  you  believe  from  the  evidence 
that  decedent  knew  the  said  bridge  was  insufficient  in  height  to 
enable  him  to  pass  under  it  with  safety  while  on  it,  or  that  he 
recklessly,  and  with  indifference  to  the  consequences,  exposed 
himself  to  the  danger,  in  which  latter  state  of  case  you  will  find 
for  the  defendant/^ 

The  second  instruction  was  as  to  the  measure  of  damages,  **the 
criterion  of  which  was  the  power  to  earn  money  had  he  lived» 
not  exceeding  the  amount  claimed.''  The  instruction  given  in 
regard  to  negligence  is  based  on  such  facts  as  would  authorize 
the  court  to  say  to  the  jury,  as  a  matter  of  law,  that  if  the  bridge 
was  not  of  sufficient  height  to  enable  the  brakeman  to  pass  with 
reasonable  safety,  the  company  was  guilty  of  willful  neglect 
under  the  former  decisions  of  this  court. 

It  was  doubted  by  Justice  Lewis,  in  his  dissent  in  Derby  v. 
Ky.  Central  Ky.,  whether,  if  guilty  of  willful  neglect,  the  issue 
of  knowledge  or  want  of  knowledge  on  the  part  of  the  decedent 
as  to  the  danger  of  the  structure  should  have  gone  to  the  jury. 
The  jury,  however,  passed  on  the  question  in  this  case,  and  ren- 
dered a  verdict  for  the  plaintiff. 

The  widow  was  introduced  as  a  witness,  and  stated  she  had  one 
chilu.  The  condition  of  his  family  \vas  not  made  an  element  of 
damage  in  any  instruction,  and  no  reversal  should  be  had  on  that 
ground. 

The  judgment  below  is  affirmed. 
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(Filed  March  9,  1895.) 

An  equitable  action  against  one  nf  several  defendants  in  a  oommon  law 
judgment;  on  a  return  of  nulla  bona  oan  be  maintained  only  when  an  execu- 
tion has  been  Issued  aKainst;  such  defendant  to  the  county  of  bis  residence, 
or  to  the  county  in  which  the  judgment  was  rendered,  and  has  been  duly 
returned  nulla  bona. 

Where  several  defendants  in  a  judgment  reside  in  several  counties  differ- 
ent from  that  In  which  the  judgment  was  rendered,  the  Issuing  of  an  exe- 
cution asainst  all  of  them  to  the  couoty  where  one  of  them  resides  and  ita 
return  of  "nulla  bona"  does  not  authorize  the  maintenance  of  an  equitable 
action  on  such  return  against  those  defendants  who  do  not  reside  in  the 
county  to  which  the  execution  was  issued. 

J.H.Power  and  G.  A.  Cassidy  for  appellant. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

On  the  8th  of  November.  1872,  in  the  Nicholas  Circuit  Court* 
the  appellee  recovered  a  judgment  for  $515  against  the  appellant* 
A.  W.  Proctor,  I.  N.  Proctor,  8r.,  and  I.  N.  Proctor,  Jr.    In  March* 
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187H,  an    exeoiition   was    issued  upon    the  judgment,  directed    to 
Fleming  county,  the  then  residence  of  the  Froctors. 

I.  N.  Proctor,  Sr.,  and  I.  N.  Proctor,  Jr.,  tiien  instituted  an 
action  in  the  Nicholas  Circuit  Court  alleging  that  the  judgment 
had  been  impropeily  obtained  against  them,  and  that  a  large 
part  of  tlie  judgment  against  them  was  wrong,  as  certain  items 
with  which  they  were  charged,  and  which  went  to  make  up  the 
amount  of  the  judgment,  were  individual  debts  of  A.  W.  Proctoi, 
and  for  which  they  were  not  liable  as  his  sureties,  or  at  all.  An 
Injunction  was  sued  out  restraining  the  collection  of  the  judg- 
ment of  them. 

After  the  pendency  of  this  action  until  the  26th  of  Spetomber, 
1K78,  on  that  day,  by  consent  of  parties,  an  order  was  entered 
directing  that  the  injunction  should  be  dissolved,  without  dam- 
ages, and  that  an  execution  on  the  judgment  should  be  issued 
against  M.  W.  Proctor,  administrator  of  the  estate  of  I.  N.  Proc- 
tor, Sr.  (he  having  died  pending  the  action),  to  be  levied  of 
assets,  and  against  I.  N.  Proctor,  Jr.,  for  the  sum  of  $289,  interest 
and  costs,  thus  fixing  their  liability  on  the  judgment  at  that  sum. 

No  execution,  save  the  one  directed  to  Fleming  county  in  1873, 
was  issued  upon  the  judgment  until  the  14th  day  of  March,  1890, 
-which  also  was  directed  to  the  sherif!  of  Fleming  county,  and 
'which  that  otfioer  made  a  return,  in  substance,  no  property 
^ound  to  satisfy  the  execution. 

Upon  the  judgment  obtained  in  1872  and  the  return  of  no  prop- 
erty found  this  action  is  based,  and  in  which  an  attachment 
was  obtained  against  the  porperty  of  appellant.  Two  grounds  of 
defense  to  the  action  were  relied  upon: 

1st.  That  appellee  could  not  maintain  the  action  because  no  ex- 
ecution had  ever  been  issued  to  Nicholas  county,  the  county  in 
which  the  judgment  was  rendered,  or  to  Mason  county,  the  county 
of  appellant*s  residence. 

2d.  That  no  execution  having  been  issued  upon  the  judgment 
from  March,  1S73,  until  the  14th  day  of  March,  18fl0,  the  right  to 
an  action  upon  the  judgment  was  barred  by  the  statute  of  limita- 
tion. 

We  are  of  opinion  that  both  defenses  are  good,  and  we  will  con- 
sider them  in  the  order  stated. 

Title  10,  chapter  4,  Civil  Code,  particularly  prescribed  the  eon- 
<lition  upon  which  the  extraordinary  equitable  remedy  may  be 
applied  to  enforce  tiie  payment  of  a  judgment.  No  rule  in  equity 
affords  such  a  remedy  as  is  done  by  the  Civil  Code  in  cases 
where  tliere  is  a  failure  to  collect  the  judgment  by  an  execution. 
It  being  a  statutory  remedy,  it  must  bu  strictly  pursued.  Every 
fact  must  exist  as  required  thereby  before  the  aid  it  intended  to 
afford  in  the  collection  of  a  judgment  can  be  invoked. 

Under  these  provisions  of  the  Civil  Code  the  judgment  cred- 
itor, by  an  equitable  action,  can  subject  any  chose  inaction,  legal 
•or  equitable  interest  In  any  property,  to  the  satisfaction  of  the 
judgment.  To  aiJ  in  doing  this  without  affidavit  or  bond  he  can 
procure  an  order  of  attachment  against  the  property  of  the  de- 
fendant. 

By  summary  proceed  in  gf?  the  court  can  enforce  the  surrender 
of  money  or  secureties  therefor,  or  for  any  other  property  of  the  de- 
fendant in  the  execution  which  may  be  discoverecf  in  the  action, 
and  for  such  purpose  may  commit  to  jail  any  defendant  or  gar- 
nishee failing  or  refusing  to  make  such  surrenc'er.  When  such 
extraordinary  remedies  are  afforded  a  judgment  creditor,  and  such 
vast  power  is  conferred  upon  the  court  to  enforce  it,  the  law 
should  be  strictly  followed.  (Maddox  v.  Fox.  8  Bush,  402;  Weth- 
«rford  V.  Myers,  2  Duvall,  91;  Clements  v.  Waters,  11  Ky.  Law 
Kep.,  880.) 
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The  testimony  is  entirely  satisfactory  that  the  appellant  lived 
in  Mason  county  when  the  execution  was  directed  to  Fleming 
<30unt3%  ^^^  fAct  that  one  of  the  defendants  in  the  execution 
lived  in  Fleming  county  when  the  execution  was  directed  to  and 
placed  in  the  hands  of  the  sheriff  of  that  county,  and  by  him  re- 
turned no  property  found,  did  not  authorize  the  appellee  to  main- 
tain the  action  against  the  appellant. 

When  the  execution  is  not  cfirected  to  the  county  in  which  the 
judgment  was  rendered,  then  it  must  be  to  the  county  of  the  res- 
idence of  that  defendant  against  whom  it  is  desired  to  institute 
«n  equitable  action,  as  in  this  case.  The  fact  that  there  are  sev- 
-^ral  defendants,  and  an  execution  is  directed  to  the  county  of  the 
residence  of  some  of  them,  does  not  obviate  the  necessity  of 
having  one  directed  to  the  county  where  the  judgment  is  ren- 
-dered,  or  to  the  county  of  the  residence  of  that  one  against  whom 
it  is  proposed  to  institute  proceedings  on  a  return  of  no  property. 

It  may  be  said  that  it  will  work  a  hardship  upon  the  party 
holding  the  judgment  because  it  may  be  difficult  to  learn,  or  may 
be  uncertain  as  to  the  county  in  which  the  defendant  resides; 
but  this  is  not  true  because,  when  that  is  the  case,  the. execution 
-can  be  directed  to  the  county  in  which  the  judgment  is  rendered 
:and  returned  no  property  found,  then  the  right  to  maintain  the 
action  is  complete. 

More  than  fifteen  years  had  elapsed  from  the  date  of  the  issual 
of  the  first  execution  until  the  next  was  issued.  It  is  insisted 
that  appellant  obstructed  the  collection  of  the  judgment  by  a 
connivance  with  I.  N.  Proctor,  Sr.,  and  I.  N.  Proctor,  Jr.,  in 
liaving  the  action  instituted  and  the  order  of  injunction  issued. 
"The  injunction  proceedings  never  suspended  the  collection  of  the 
Judgment  so  far  as  the  appellant  was  concerned.  The  appellant 
was  made  -a  defendant  to  that  action.  No  relief  was  sought 
against  him  nor  did  he  file  any  pleading  in  the  action  asking  for 
any  relief.    He  was  a  nominal  and  unnecessary  party  to  it. 

In  tlie  proceedings  of  I.  N.  Proctor,  Br.,  and  I.  N.  Proctor,  Jr., 
against  the  appellee  a  consent  judgment  was  entered,  fixing  their 
liability  on  the  judgment  at  $289,  which  was  an  acknowledgment 
that  they  were  not  liable  as  the  appellant's  sureties  for  the  en- 
tire amount  for  which  the  judgment  was  obtained  against  them. 

Although  the  appellant  may  have  given  his  sureties  the  infor- 
mation that  they  were  not  liable  for  the  whole  amount  of  the 
olaim  which  appellee  asserted  against  him  and  aided  them  in 
proving  it,  yet  as  the  injunction  did  not  suspend  the  collection  of 
4:he  juogment  as  to  him,  it  can  not  be  said  that  he  obstructed  the 
collection  of  the  judgment  so  as  to  prevent  the  running  of  the 
49tatute  of  limitation  pending  that  litigation. 

The  statute  of  limitation  barred  appellee's  right  to  maintain  an 
^action  on  the  judgment,  and  the  clerk  should  not  have  issued  an 
execution  thereon  against  appellant. 

Judgment  reversed,  with  directions  to  dismiss  the  petition. 


liOUISVILLE,    ST.  LOUIS   &   TEXAS    RY.  CO.    v.  BOURNE 

&  EMBRY. 

(Filed  March  12,  1895— Not  to  be  reported.) 

^  1.  Carriers  of  live  stock— Contract  llmitlDg  liability— A  coirmon  carrier 
veoeiviDg  live  stock  for  traDsportatloo  over  its  own  and  coiinectlnft  lines 
tnay  bycootraot  limit  its  liability  for  any  delays  at  oonDectinfr  poiDts  caused 
hj  the  refuBAl  or  inability  of  the  ooDDecting  line  to  take  charge  of  the  stock 
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after  reoeiviDg  notice  of  their  arrival  od  the  ooDneoting  track;  but  it  is  tb^ 
plaiD  duty  of  the  Initial  line,  tinder  such  oontraot,  to  promptly  notify  tbe 
connecting  line  of  the  arrival  of  the  stock  at  the  receiving  track. 

2.  Same— Pleadings— Where  the  Initial  line  is  sued  for  damages  to  the 
stock  resulting  from  delays  after  arriving  at  the  connecting  point  and  before 
being  received  by  the  connecting  road,  and  its  defense  is  that  it  gave  prompt 
notice  to  the  connecting  line  of  the  arrival  of  the  stock,  it  is  its  duty  ta 
plead  affirmatively  the  giving  of  such  notice  to  the  connecting  line  and  ta 
aver  what  connecting  line  it  did  give  notice  to. 

Therefore,  nn  averment  that  it  gave  notice  to  a  certain  official,  who  waa 
the  proper  official  to  see  that  the  stock  was  duly  transferred,  but  did  noi 
know  whether  the  connecting  line  was  operated  by  one  of  two  railroad  oom- 
nanies  or  by  a  third  railroad  company,  is  insufficient.  It  is  presumed  to 
know  the  company  to  which  it  gave  notice. 

Helm  &  Bruce  for  appellant. 

O'Neal,  Phelps  &  Pryor  for  appellees. 

Appeal  from  JefferRon  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  cattle  of  the  appellees  are  alleged  to  have  been  injured 
while  waiting  to  be  delivered  to  the  agents  of  certain  connecting^ 
lines  in  the  city  of  Louiville.  They  were  shipped  by  the  appel- 
lant under  a  contract  releasing  it  from  responsibility  for  delays 
at  terminal  points,  caused  by  the  refusal  or  inability  of  the  con- 
necting line  to  take  charge  of  them  after  notice  of  their  arrival 
on  the  receiving  track;  and  while  we  may  admit  that  the  carrier 
may  thus,  by  contract  with  the  shipper,  limit  its  responsibility, 
yet  it  was  its  plain  duty  to  have  promptly  notified  the  connecting 
line  of  the  arrival  of  the  stock. 

This  duty  is  admitted  in  this  case,  and  appellant's  defense  i& 
that  it  did  promptly  notify  its  co-defendants,  the  Louisville 
Southern  R.  B.  Co.  and  the  Kentucky  &  Indiana  Bridge  (^o.,  of 
such  arrival;  and  these  carriers,  it  is  alleged,  controlled  the  re- 
cieving  track  and  furnished  the  motive  power  for  conveying  the 

cattle  to  the  yards  to  which  they  were  consigned. 

By  their  reply  the  plaintiffs  denied  that  such  notice  had  been 
given,  and  the  two  companies  also  denied  having  received  such 
notice.  On  this  issue  of  notice  or  no  notice  to  the  connecting 
lines  the  case  was  heard. 

The  appellant  failed  to  show  any  notice  of  the  arrival  of  the 
stock  to  either  of  these  companies,  and,  therefore,  ten<lered  an 
amended  answer,  in  which  it  averred  that  it  had  notified  the 
ofBcer  who  should  have  been  notified  in  order  to  get  the  cattle 
transferred  to  the  proper  yards,  but  that  whether  the  line  wa» 
operated  at  the  time  by  the  two  companies  theretofore  named  or  by 
the  Louisville,  New  Albany  <fe  Chicago  Ry.  Co.  it  did    not  know. 

This  pleading  was  tendered  upon  the  conclusion  of  the  trial  and 
was  permitted  to  be  filed,  but  seems  not  to  have  been  regarded, 
as  Judgment  was  rendered  for  the  plaintiffs. 

It  seems  to  us  that  as  the  duty  devolved  on  the  appellant  to 
notify  the.  proper  connecting  line,  it  was  incumbent  on  it  to  aver 
aftirmatively  what  line  it  did  notify.  This  wai^  its  defense,  and 
must  have  been  ])leaded  in  unequivocal  terms.  It  certainly  must 
have  known  to  whom  it  gave  notice,  and  the  plalntlfTs  were  en- 
titled to  know,  so  as  to  meet  the  issue  presented  by  the  answer. 

The  plain tifTs,  it  is  true,  had  joined  the  two  companies  first 
named  as  defendants  to  their  action,  but  this  was   because,  as  is 
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alleged,  the  shipping  company,  before  the  suit  was  brought 
claimed  to  have  given  the  companies  the  required  notice  as  re. 
oeiving  lines.  If  they  were  not  m  fact  the  proper  lines  to  notify- 
the  answer  should  have  disclosed  the  name  of  the  company  ta 
whom  the  notice  was  in  fact  given.  The  superintendent  of  the 
appellant,  as  well  as  its  inferior  officers,  prove  that  they  knew 
that  the  Louisville,  New  Albany  &  Chicago  Ry.  Co.  were  ope^ 
rating  the  receiving  line  when  the  plaintiff's  cattle  were  placed 
on  the  receiving  track.  (See  contra  L,,  St.  L.  &  T.  Ry.  Co.  v.' 
Bourne,  &o.,  16  Ky.  Law  Rep.,  445.) 

It  was  neither  in    furtherance  of  justice  nor  in  order   that  the 
pleadings  might  conform  to  the  proof   that  this   amendment  waa 

Sermitted  to  be  filed,  and,  moreover,  when  filed,  it  presented  na 
efense. 
Judgment  affirmed. 


JOHNSON  V.  HICKS'  GD'N,  &c. 
(Filed  March  13,  1895.) 

1.  Where  a  solvent  djebfcor  of  an  infant  qnalifles  as  his  guardian  be  is  ii^ 
law  charged  with  the  amount  of  his  debt  as  cash  received  by  bim  as  guar- 
dian, for  wbiob  hie  sureties  as  guardian  are  liable. 

H.  was  indebted  to  certain  infant,  the  debt  being  evidenced  by  a  nota 
signed  by  himself,  and  T.  as  bis  surety.  Subsequently,  and  when  solvent, 
he  qualified  as  guardian  of  the  Infant,  and  T.  and  J.  became  sureties  on  bla 
bond  as  guardian.  In  an  action  against  bis  sureties  as  guardian  to  recover 
the  money  be  failed  to  pay  his  wards.  Held— In  law  the  guardian  is  charged 
with  the  debt  owinf?  by  bim  to  the  wards  at  the  time  of  bis  qualification, 
and  the  sureties  on  his  bond  may  be  held  liable  for  said  sum. 

3.  Where  one  of  the  sureties  on  the  guardian's  bond  was  also  a  surety  oiv 
the  note  held  by  the  wards  as  against  the  guardian  at  the  time  be  became 
guardian,  that  fact  does  not  entitle  the  other  surety  on  the  bond  to  a  judg- 
ment over  against  bis  co-surety  for  the  part  of  the  note  he  was  compelled  ta 
pay  because  the  guardian  was  charged  with  it  as  cash,  and  failed  to  pay  it 
over  to  the  wards. 

S.  B.  &  R.  D.  Vance  for  appellant. 

Yeaman  <fe  Lockett  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

It  appears  that  James  T.  Hicks  was  the  guardian  of  Wirt  Hicks, 
and  Baxter  Hicks.  While  acting  as  such  guardian  he  loaned  ta 
Wm.  Hatchitt  some  money  belonging  to  his  wards,  for  the  baK 
ance  of  which  Hatchitt  executed  his  note  for  $953.68,  with  the  ap- 
pt)l]ee,  John  T.  Hatchitt,  as  his  surety.  After  the  maturity  of 
the  note,  and  before  it  was  paid,  James  T.  Hicks  died.  Wm, 
Hatchitt  became  administrator  of  his  estate  and  also  qualified 
as  the  guardian  of  Wirt  and  Baxter  Hicks.  On  Wm.  Hatchitt'a 
bond  as  guardian  the  appellee,  John  T.  Hatchitt,  and  the  appel- 
lant, A.  S.  Johnson,  became  his  sureties. 

Wm.  Hatchitt  was  removed  as  guardian  and  the  Ohio  Valley- 
Banking  and  Trust  Company  was  appointed  guardian  of  Wirt  and 
Baxter  Hicks.  The  former  guardian,  Hatchitt,  failing  to  pay  ta 
the  guardian  the  amount  for  which  he  was  liable  to  his  late 
wards,  these  actions  were  brought  against  his  sureties,  Johnsoi\ 
and  Hatchitt.  The  court  rendered  judgment  against  them  for  thQ» 
amounts  due  each  ward. 
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The  appellant,  b3'  an  appropriate  pleading,  denied  his  liability 
for  any  part  of  tiie  amount  for  which  the  action  was  brought,  and 
Insisted  that  his  oo-surety,  John  T.  Hatchitt,  being  solvent  and 
liable  as  surety  on  the  note  which  Wm.  Hatchitt  had  executed  to 
Hicks'  guardian,  that  in  the  event  that  the  present  guardian 
should  be  permitted  to  recover  of  him,  then  he  should  be  allowed 
to  recover  against  John  T.  Hatchitt  such  amount  as  he  was  com- 
pelled to  pay  in  consequence  of  his  liability  on  the  bond  of  Wm. 
Hatchitt  as  guardian. 

On  the  other  hand  it  is  contended  that  Wm.  Hatchitt  charged 
himself  as  guardian  with  the  amount  of  the  note  which  he  owed 
the  former  guardian  of  his  wards,  or  if  he  did  not  formally  do  so. 
being  solvent  when  he  qualified  as  their  guardian,  in  law  he  was 
charged  therewith,  and  should  be  treated  therewith  as  a  cash 
asset  in  his  hands. 

The  testimony.'  conduces  to  show  that  James  T.  Hicks  com- 
menced, but  failed  to  complete  a  settlement  of  his  accounts  as 
guardian  with  the  county  judge;  that  afterwards  Hatchitt,  as 
guardian,  completed  the  settlement  which  Hiclcs  began,  in  which 
ft  appears  that  the  assets  in  the  hands  of  the  guardian  are  treated 
as  cash. 

Wm.  Hatchitt  testifies  that  he  held  the  notes  as  so  much  money 
in  his  hands  belonging  to  his  wards,  but  it  does  not  appear  that 
he  made  any  charge  in  an^*  book  to  that  effect;  in  fact  it  does 
not  appear  that  he-  kept  any  book  containing  an  account  as 
guardian. 

John  T.  Hatchitt  testifies  that  Wm.  Hatchitt,  soon  after  he 
qualified  as  guardian,  gave  him  to  understand  that  the  note 
came  to  his  hands  as  so  much  cash.  He  never  turned  the  note 
over  to  the  present  guardian. 

From  the  foregoing  facts  it  must  be  concluded  that  Wm.  Hatch- 
itt in  effect  charged  ^himself  as  guardian  of  the  amount  of  his 
note,  and  his  sureties  in  the  bond  which  he  executed  as  guardian 
*ire  liable  to  the  wards  therefor. 

Evtin  if   nothing  had    been  done    by  the  guardian    indicating  a 

?iurpose  to  charge  himself  with  the  amount  of  his  note,  he  was  in 
aw  charged  therewith,  as  he  .vas  solvent  when  he  qualified  as 
guardian. 

When  a  debtor  who  is  solvent  qualifies  as  the  administrator  of 
the  estate  of  his  creditor,  or  as  the  guardian  of  infants,  the 
amount  which  he  owes  such  estate  must  be  treated  as  a  cash  asset 
coming  to  liis  hands,  for  the  proper  disposition  of  which  liis  sure- 
ties in  his  bond  are  liable.  (Karr's  adm^r  v.  Karr,  6  Dana,  <6; 
Hickman  v.  Kamp,  8  Bush,  206.) 

The  fact  that  John  T.  Hatchitt  was  his  surety  on  the  note  does 
not  change  the  law  which  should  be  applied  to  the  case.  When 
Wm.  Hatcliitt  qualified  as  guardian  and  got  possession  of  the 
note  the  right  to  an  action  was  suspended  thereon,  as  it  could  not 
be  expected  that  he,  as  a  guardian,  would  sue  himself  thereon. 

The  surety  on  the  note  had  his  position  altered,  as  he  could 
not  obtain  the  relief  wliich  the  statute  would  have  given  him  be- 
fore Wm.  Hatchitt  beranie  the  p:unrdian,  in  this,  that  he  could 
not  give  a  notice  requiring  the  liolder  of  the  note  to  sue,  thus  re- 
leasing himself  of  liability  in  thr  event  of  a  failure  of  the  holder 
r)f  the  note  to  sue.  We  think  Win.  Ifatchitt  being  solvent  when 
he  qualified  as  guardian  of  the  Hicks  children,  his  sureties  be- 
came liable  on  the  bond  for  the  amount  of  the  note  which  he 
owed  the  former  guardian. 

It  follow^s  from  the  views  expressed  that  the  appellant  was  not 
entitled  to  recover  of  appellee,  John  T.  Hatchitt. 

Judgment  affirmed. 
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MEADER  FURNITURE  CO.  v.  CITY  OF  NEWPORT. 
(Filed  March  21,  1895— Not  to  be  reported.) 
Root  &  Root  for  appellant. 
Thos.  P.  Carothers  for  appellee. 
Appeal  from  Campbell  Criminal  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

This  is  an  appeal  from  a  judgment  of  the  Campbell  Criminal 
Court  imposing  a  fine  of  $1  on  the  appellant  for  the  violation  of 
an  ordinance  of  the  city  of  Newport. 

This  court  has  no  jurisdiction  to  review  a  judgment  imposing 
a  fine  of  $1  (section  347,  Criminal  Code),  therefore,  this  appea\ 
is  dismissed. 


GREEN  V.  CASEY,  ADM'X,  &c. 

(Filed  March  14,  1895— Not  to  be  reported.) 

Mortgages— Acceptance  of  deed— Evidence— In  this  action  a  creditor  claims  Sk 
mortgage  lien  on  certain  lots  as  the  property  of  a  decedent;  the  decedent's 
wife  claims  that  said  lots  belonfred  to  and  were  paid  for  by  her,  and  that  she 
bad  held  same  adversely  for  more  than  thirty  years,  and  that  her  husband 
bad  no  right  to  mortgage  same  to  secure  payment  of  his  debts.  Two  deeds 
or  papers  executed  prior  to  the  marriage  of  decedent  and  his  wife,  and  con- 
veying the  lots  to  the  husband,  were  found  lodged  in  the  clerk's  office.  The 
last  deed  was  acknowledfzed  by  the  vendors  after  the  marriage  of  the  dece- 
dent. It  is  held  that  there  is  no  evideuci*  showlnpr  that  the  husbar.d  paid 
for  or  ever  claimed  the  property  as  liis  own;  that  his  wife  paid  for  same; 
that  it  was  to  be  conveyed  to  her  and  that  she  held  it  adversely  for  more 
than  thirty  years,  and  that  the  husband  never  accepted  the  deeds  t<l||iimself. 
The  wife  is  adjudged  the  property  free  from  the  alleged  mortgage  lien. 

W.  E.  Selecmaii  and  W.  C.  McChord  for  appellant. 

John  W.  Lewis  for  appellees. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judge  Gutfy. 

In  February,  1891,  the  appellant,  Jas.  Green,  instituted  suit  in 
the  Washington  Circuit  Court  against  the  appellee,  M.  L.  Casey, 
Ac,  seeking  to  subject  three  lots  in  the  town  of  Springfield,  Ky., 
also  six  acres  of  land,  to  the  payment  of  a  morterage  executed  to 
him  by  M.  R.  Casey. 

The  appellee,  who  was  also  administratrix  of  M.  R.  Casey, 
pleaded  usury  and  payments,  and  also  asserted  claims  to  the 
three  lots,  averring  that  she  had  paid  for  them  with  her  own 
means,  earned,  held  and  owned  by  her  before  her  marriage,  and 
that  the  lots  were  to  have  been  conveyed  to  her,  and  claimed 
that  she  had  been  in  the  actual,  adverse  possession  of  same  from 
1856  to  the  time  of  filing  this  suit. 

The  court  below  adjudged  that  plaintiff  had  alien  upon  the  six 
acres  of  land,  and  adjudged  a  sale  of  same  to  pay  plaintiff's  debt 
sued  on,  adjudging   that  plaintiff's  debt  was  not  subject   to  any 
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Tsredit  and  that  It  contained  no  usury,  but  adjudged  that  appellee 
was  the  owner  and  entitled  to  the  three  lots  in  contest,  and  from 
the  latter  part  of  the  judgment  appellant  has  appealed,  and  In- 
sists that  the  same  should  be  reversed,  and  urges  that  the  fact 
that  two  writings  from  Fox,  who  it  is  admitted  once  owned  the 
lots,  being  found  lodged  in  the  county  clerk's  office,  reciting  a 
sale  to  M.  R.  Casey,  and  acknowledging  payment  of  a  ]iart  of 
the  purchase  money,  and  bearing  date  prior  to  the  marriage  of 
appellee  to  decedent,  is  conclusive  as  to  the  title  of  decedent  to 
the  lots,  at  least  so  far  as  creditors  are  concerned. 

The  first  paper  was  dated  November  16.  1852,  but  was  only 
signed  by  Jense  Fox,  and  a  memorandum  on  the  back  as  follows: 
*' November  17,  1852.  Acknowledged  by  Jesse  Fox,"  etc.  No 
signature  to  said  memorandum.  This  paper  recited  that  $400  bad 
been  paid,  and  the  residue  secured  by  notes. 

The  other  deed  or  paper  bore  date  of  February  22,  1854,  and  pur- 
ports to  convey  the  same  property,  and  recites  that  $555  had  been 
paid,  the  balance  as  folJows,  $45,  being  the  balance  on  a  note  for 
$200  due  October  7,  1853,  and  a  note  for  $200  due  October  1,  1864, 
This  deed,  if  we  may  call  it  a  deed,  was  signed  by  Fox  and  his 
wife,  who,  it  seems,  were  then  in  Spencer  county,  and  acknowl- 
edged by  them  February  22,  1855,  one  year  after  it  appears  to 
have  been    written. 

From  the  evidence  of  the  clerk  of  the  Washington  Circuit 
Court  it  appears  that  both  of   these  papers  were  left  in  his  office 

Erior  to  1869;  that  be  has  been  clerk  of  said  court  ever  j«ince  1869, 
ut  he  could  give  no  information  as  to  how  these  papers  came  to 
be  in  his  office.  No  tax  had  been  paid  on  them  to  his  knowledge, 
nor  any  endorsement  showing  that  they  had  been  lodged  for  rec- 
t)rd,  and  that  no  one  had  ever  given  him  any  order  to  record 
either  paper. 

It  will  be  seen  that  the  papers  bear  date  prior  to  appellee*s 
Inarriage,  but  the  acknowledgment  of  the  grantees  was  nearly  a 
year  afterwards.  The  deeds  fail  to  show  who  made  the  payments 
x)T  who  executed  the  notes  or  what  notes  are  meant. 

It  may  be  fairly  concluded  that  the  paper  dated  November,  1852, 
was  considered  by  all  the  parties  of  no  effect,  else  the  one  of  1854 
would  never  have  been  executed;  and  as  the  acknowledgment  of 
the  deed  of  February,  1854,  was  not  made  until  February,  1855,  it 
may  be  talien  as  true  that  the  conditions  or  requirements  of  the 
vendors  had  not  been  complied  with  at  the  date  of  the  deed, 
hence  we  conclude  that  the  dates  of  these  two  deeds  and  their 
recitals  do  not  disprove  the  claim  of  appellee  that  she  bought 
and  paid  for  the  lots  in  contest,  and  they  were  to  be  conveyed  to 
her. 

There  is  no  evidence  in  this  case  finding  that  decedent  ever 
lodged  said  deeds  in  the  county  clerk *s  office,  and,  although  be 
resided  in  Springfield  for  more  than  thirty  years  after  the  date  of 
the  deeds,  he  never  ordered  either  one  to  record  nor  ever  accepted 
same;  and  unless  he  did  accept  it,  no  title,  legal  or  equitable, 
ever  vested  in  him  to  the  lots,  and  it  follows  that  if  he  bad  no 
title  to  the  lots,  that  he  could  not  create  a  lien  in  appellants' 
favor  by  the  execution  of  the  mortgage. 

It  does  not  appear  that  appellant  ever  knew  of  the  existence  of 
the  deed,  hence  did  not,  and  could  not,  have  given  credit  on  ac- 
count of  its  execution. 

If  the  lots  had  been  conveyed  to  M.  R.  Casey  by  deed, acknowl- 
edged and  recorded,  then  under  the  law,  as  held  by  this  court 
in  numerous  cases,  the  mortgage  would  have  given  appellant  a 
lien  for  his  debt,  and  althongh  appellee's  claim  as  to  her  purchase 
and  payment  might  be  true;  but  in   this  case  It  appears   that  ap« 
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pellee  bought  and  paid  for  the  lots;  that  they  were  to  be  oon- 
ire^'ed  to  her,  and  that  she  occupied,  claimed  and  held  the  same 
as  her  own  for  more  than  thirty  years  before  execution  of  the 
mortgage.  The  legal  title  never  vested  in  decedent,  and  inas- 
much as  appellee's  equity  is  prior  in  time  to  that  of  appellant,  it 
must  prevail. 

It  does  not  appear  that  any  considerable  amount,  if  any,  of  im- 
provements were  placed  upon  the  land  by  decedent  after  the 
<;reation  of  the  debt  sued  on,  hence  the  question  of  improve- 
ments is  of  no  consequence  in  this  case. 

The  controversy  was  between  appellee  and  appellant,  and  ap- 
pellee was  a  competent  witness,  especially  after  appellant  had 
tesitfled. 

It  is  noticeable  that  the  mortgage  executed  to  plaintiff  includes 
six  acres  of  ground  not  in  contest  in  this  suit,  and  that  decedent 
mentioned  his  vendor  from  whom  he  purchased  same,  but  no- 
where claimed  or  asserted  any  title  to  the  lots  in  controversy. 
There  is  some  evidence  conducing  to  show  that  appellant  knew, 
before  taking  the  mortgage,  that  appellee  had. paid  for  the  three 
lots. 

Taking  all  the  evidence  together,  we  are  of  the  opinion  that  the 
proof  authorized  the  judgment  of  the  court  below,  and  the  judg- 
ment is,  therefore,  affirmed. 


TOWN  OF  WEST  COVINGTON  v.  SCHULTZ. 
(Filed  March  19,  1896— Not  to  be  repoited.) 

Injury  to  abutting  property  by  street  iraprovemeDt— Where  a  street  is  con- 
structed or  improved  by  a  city  lo  a  proper  and  reasonable  manner,  the  owner 
of  a  dwelling  abutting  on  the  street  can  not  recover  damages  from  the  city 
for  diminution  in  the  vahie  of  his  property  caused  thereby,  provided  none  of 
bis  property  rights  are  invaded;  bat  where  the  improvement  is  so  made  as 
to  result  in  immediate  and  direct  injury  to  his  property,  by  causing  water  to 
flow  through  his  lot  and  dwelling  and  by  filling  his  lot  with  dirt,  so  as  to 
prevent  ingress  and  egress  from  the  doors  and  windows  of  the  first  story  of 
his  bouse,  the  city  is  liable.  Where  such  an  injury  and  trespass  has  been 
done  by  the  city  it  is  no  defense  to  allege  that  the  city  had  a  right  to  make 
the  street  improvement  in  accordance  with  a  city  ordinance. 

Orlando  P.  Schmidt  and  Hallam  &  Myers  for  appellant. 

Tisdale  &  Gray  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  action  is  against  the  town  of  West  Covington,  based  on  an 
injury  to  the  dwelling  of  Maria  Schultz,  located  on   Peter  street. 

The  building  was  erected  on  the  hillside,  when,  in  grading  the 
street  under  an  ordinance  of  the  town  under  the  supervision  of 
its  engineer,  the  building,  by  reason  of  the  grading  and  leveling 
of  the  street,  was  not  only  made  uninhabitable  but  ruined. 

The  tes  timony  shows  that  this  building  was  erected  before  the 
street  opposite  was  improved,  and  the  house,  or  its  foundation, 
stood  below  the  grade  of  the  street,  as  laid  out  by  the  town  au- 
thorities, and  the  appellee,  as  we  must  assume,  had  built  her 
house  under  a  mistake  as  to  the  grade  of  the  street,  and  this  the 
proof  conduces  to  establish. 

In  the  construction  of  this  street  the  contractor  placed  dirt 
upon  the  premises  of  the  plaintiff  to  the  depth  of  five  or  six  feet, 
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against  her  doors  and  windows,  preventing  ingress  and  egress  by 
the  front  door  or  the  window,  and  by  entirely  covering  her  shrub- 
bery on  her  lot  back  of  her  house.  The  work  was  also  so  careless- 
ly done  as  to  cause  water,  after  rains,  to  flow  in  large  volumes- 
through  her  dwelling,  and  to  such  an  extent  as  compelled  her  to 
abandon  it.  While  the  town  denies  the  injury,  the  proof  is  con- 
clusive on  that  subject,  and  the  defense  is  that  the  town  had  the- 
right  to  grade  this  street  in  accordance  with  the  ordinance,  al- 
though it  might  injure  appellant^s  premises. 

This  is  a  mistaken  view  of  the  law;  for  where  thero  is  a  tres- 
pass or  an  entry  upon  the  premises  of  the  owner  and  injury  re- 
sults, an  action  can  be  sustained  for  the  wrong. 

The  facts  in  this  case  show  not  only  an  inconvenience  to  the 
property  owner,  or  the  making  of  a  low  or  high  grade  in  front  of 
appellee^s  property  that  might  lessen  its  value,  and  to  which  the 
property  owner  must  submit  unless  it  should  interfere  with  the 
right  of  ingress  or  egress,  and  not  then  if  the  town  supplies  the 
right  of  way,  but  it  is  an  invasion  of  private  right,  terminating 
in  the  destruction  of  the  property. 

It  was  the  duty  of  the  city  to  have  erected  a  barrier  to  this 
dirt,  so  as  to  prevent  the  injury  to  the  building,  or  required  the 
appellee  to  do  so;  but  to  destroy  her  property  because  the  street 
had  to  be  graded,  to  comply  with  the  ordinance,  is  no  defense 
whatever,  and  doing  so  knowingly  is  an  aggravation  of  the  wrong. 
The  cases  of  Kemper  v.  The  City  of  Louisville,  14  Bush,  87,  and 
Pearson  v.  Zabel,  78  Ky.,  170,  sustain  this  view  of  the  question. 

The  owners  of  lots  hold  them  subject  to  the  right  of  (he  city  to 
improve  them  in  a  proper  and  reasonable  manner,  and  there  is  no 
remedy,  although  there  may  be  a  diminution  of  value  to  the  lots 
by  reason  of  the  improvement;  but  when  the  improvement  re- 
sults in  a  direct  injury  to  the  lots,  as  causing  water  to  flow  upon 
them  in  such  a  manner  as  to  injure  the  value,  or  to  throw  dirt 
upon  the  premises  against  the  consent  of  the  owner,  in  all  such 
cases  an  action  will  be  allowed  for  the  injury,  if  the  city  author- 
ities direct  the  execution  of  the  work  in  the  manner  causing  the 
Injury. 

There  is  some  question  raised  as  to  the  reply  of  the  plaintiff  to 
the  answer  of  the  defendant,  in  which  it  is  claimed  there  was 
a  cause  of  action  or  complaint  that  should  have  been  set  up  in 
an  amended  petition.  We  have  examined  the  pleadings  and  find 
no  departure  from  the  original  cause  of  action,  or  any  fact 
alleged  in  the  reply  that  could  not  have  been  proven  under  the 
averments  of  the  original  petition,  and  in  fact  the  reply  was  but 
a  denial  of  the  defense  made  by  the  answer,  and  the  statement 
in  the  reply  **that  by  the  faulty  construction  of  the  street  the 
water  had  been  collected  in  a  large  stream  and  caused  to  flow 
over  her  premises  and  through  her  cellar,''  is  not  the  averment 
of  any  fact  that  could  not  have  been  shown  by  proof  under  the 
allegations  of  the  original  petition,  as  it  is  there  averred  that  the 
filling  up  of  her  lot  and  covering  her  premises  with  the  soil 
caused  the  water,  after  heavy  rains,  to  run  into  her  premises,'^ 
etc. 

We  do  not  see  how  the  appellant  is  to  escape  paying  for  the 
value  of  this  house  that  it  has  destroj-ed,  nor  is  there  any  valid 
reason  why  it  should  not  be  held  responsible. 

The  instructions  refused  were  all,  save  one,  based  on  the  idea 
that  the  town  had  the  right  to  grade  this  street,  although  it  re- 
sulted in  this  great  injury  to  the  plaintiff,  and  such  is  not  the 
law.  An  instruction,  specific  in  its  character,  was  refused,  to 
the  effect  that  if  this  injury  was  caused  by  the  breaking  or  slid- 
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ing  of  the  hill  on  the  premises  of  another,  the  town  was  not  re- 
sponsible. The  issue  was  whether  or  not  the  injury  resulted  from 
tne  act  of  the  town,  and  the  jury  oould  not  have  been  misled  as 
to  the  real  issue  by  the  refusal  of  this  instruction.  The  sole 
Issue  really  was  ** the  extent  of  the  injury  sustained;'^  and  in 
estimating  the  damages  the  jury  have  not  gone  beyond  the  limit 
fixed  by  the  testimony. 

The  instructions  given  the  jury,  including  the  word  grievances, 
of  which  complaint  was  made,  while  not  sufficiently  specific,  did 
not  mislead  the  jury,  for  the  question  was:  Did  the  act  of  the 
oitj'  ruin  appellee's  dwelling,  causing  her  to  abandon  it?  If 
answered  in  the  affirmative,  the  verdict  was  proper,  and  fully 
sustained  by  the  evidence. 

Judgment  affirmed. 

Judge  Pryor  delivered  the  following  response  to  petition  for  a 
rehearing: 

Counsel  for  the  appellant  are  laboring  under  a  uiisapprehension 
as  to  the  effect  of  the  decision  in  this  case,  or  its  departure  from 
any  well-settled  rule  on  the  subject. 

**The  public,  like  a  private  person,  must  so  use  its  own  as  not 
to  injure  another's  propertj',"  and,  although  every  citizen  of  a 
town  or  city  owning  real  estate  holds  it  subject  to  the  right  of 
the  city  to  improve  its  streets,  and  if,  in  making  such  an  im- 
provement, there  is  no  invasion  of  private  right,  but  only  a  dimi- 
nution in  value  of  the  property  bordering  upon  it,  caused  by  the 
improvement,  the  owner  is  without  remedy;  but  to  hold  that  the 
rights  of  the  citizen  are  not  to  be  protected  where  there  has  been 
an  actual  trespass  and  a  destruction  of  the  property  itself,  would 
vest  in  the  city  authorities  a  power  unheard  of  in  a  government 
like  ours. 

The  citj'  in  this  case  is  defending  upon  the  ground  of  its  right 
to  actually  barricade  the  doors  and  windows  of  the  owner's  dwel- 
ling; to  make  it  uninhabitable  because,  as  is  contended,  the 
property  or  improvement  may  be  subjected  to  this  trespass  when 
necessary  for  the  construction  of  these  improvements. 

We  know  of  no  case  sustaining  sur^h  unlimited  power  on  the 
part  of  either  the  State  or  municipal  government,  and,  while  re- 
cognizing the  rule  that  for  an  incidental  injury  to  the  owner  by 
making  such  improvement  no  action  can  be  maintained  when- 
ever a  private  right  has  been  invaded,  a  full  and  complete  rem- 
edy may  be  had. 

Petition  overruled. 


SELLAKS    V.     CINCINNATI,     NEW    ORLEANS    &    TEXAS 

PACIFIC    RY.  CO. 

(Filed  January  19,  1895— Not  to  be  reported.) 

1.  New  trial— Grounds— A  statement  in  a  motiOD  for  a  new  trial  that  the 
▼ez^dlot;  is  oontrary  to  law.  is  not  sufficiently  defined  to  authorize  a  review 
of  the  judgment  appealed  from.  The  alleged  error  of  law  must  be  speoifled 
in  the  motion  to  authorize  this  court  to  consider  and  determine  it. 

2.  Same— Newly-discovered  evidence— Xewly-discovered  evidence,  which 
is  merely  cumulative  and  which,  it  appears,  could  have  been  discovered  and 
produced  at  the  trial  by  the  exercise  of  reasonable  diligence,  does  not  entitle 
a  party  to  a  new  trial. 

G.  W.  Shadoan  for  appellant. 

C.  B.  Simrall  and  O.  H.  Waddle  for  appellee. 

vol.  16—52 
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Appeal  from  Pulaski  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Tiie  jury  having,  in  this  action  to  recover  for  cattle  killed  by  a 
railroad  train,  returned  a  verdict  for  defendant,  plaintiff  moved 
for  a  new  trial  upon  three  written  grounds,  to  which  we  must  be 
confined  in  revising  the  judgment  appealed  from: 

1st.  Because  of  accident  or  surprise  which  ordinary  prudence 
could  not  have  guarded  against. 

2d.  Because  the  verdict  is  not  sustained  by  tlie  evidence,  and 
is  contrary  to  law. 

3d.  New  discovered  evidence,  material  for  the  plaintiff,  which 
he  could  not,  with  reasonable  diligence,  have  discovered  and  pro- 
duced at  the  trial. 

It  is  not  indicated  wherein  there  was  accident  or  surprise,  and 
of  course  the  first  ground  must  fail. 

To  say,  in  gjnoral  terms,  that  a  verdict  is  not  sustained  by  the 
evidence,  is  presenting  no  specific  or  sufficient  reason  for  us  to 
disturb  it.  It  is  not  stated  to  be  nor  is  it  in  fact  flagrantly 
against  the  evidence,  nor  can  this  court,  upon  the  hare  state- 
ment in  grounds  fo^  a  new  trial  that  the  verdict  is  contrary  to 
law,  revise  the  judgment  appealed  from.  There  must  be  some 
alleged  erorr  of  law  specified  to  authorize  this  court  to  consider 
and  determine  whether  the  motion  for  a  nontrial  was  properly 
overruled. 

The  third  ground  can  not  avail  because  the  evidence  described 
as  newly  discovered  is  merely  cumulative.  Besides,  it  does  not 
appear  to  us  it  could  not  have  been  discovered  and  produced  by 
exercise  of  reasonable  diligence. 

Judgment  affirmed. 


CHESAPEAKE  &  OHIO  BY.  CO.  v.  YOST. 

(Filed  February  5,  1895— Not  to  be  reported.) 

1.  Willful  negleot  is  a  degree  of  neglect  that  applies  only  to  actioDS  to  re- 
cover for  loss  of  life,  wherein,  if  established,  punitive  damages  are  recover- 
able, and  the  plea  of  contributory  negligence  coDstitutes  no  defense.  This 
degree  of  negligence  does  not  arise  in  action  to  recover  damages  for  injury 
to  property. 

2.  The  allegation  that  a  horse  and  wagon  was  injured  by  the  "willful 
neglect"  of  defendant  railroad  company  should  be  regarded  as  synonymons 
with  an  allegation  of  "gross  neglect,"  or  at  least  to  embrace  all  degrees  of 
neglect,  from  gross  to  ordinary. 

3.  Contributory  negligence  may  be  pleaded  as  a  defense  to  an  action  to  re- 
cover damages  for  an  injury  to  a  horse  and  wagon  through  the  gross  negli- 
gence on  the  part  of  those  in  charge  of  defendant  railroad  company's  train 
of  cars. 

-p,  T.  D.  Wallace  and  Wadsworth  &  Cochran  for  appellant. 

Brown  &  Brown  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellee,  W.  B.  Yost,  instituted  this  action  below  to  re- 
cover of  the  appellant,  the  Chesapeake  &  Ohio  Rv.  Co.,  damages 
for  an  injury  to  his  horse  and  the  wagon  in  which  the  horse  was 
being  driven,  caused  by  the  negligent  operation  of  its  train  of 
cars  at  a  crossing  near  Catlettsburg. 


C.  &  0.  BY.  CO.  V.  YOST.  835 

The  defense  is  that  the  injury  was  caused  by  the  negligenoe  of 
the  driver  of  the  wagon,  and  was  unavoidable  on  tne  part  of 
those  in  charge  of  the  train. 

There  is  evidence  conducing  to  show  negligence  on  the  part  of 
the  defendant  and  also  testimony  tending  to  establish  contribu- 
tory negligence  on  the  part  of  the  driver  of  the  team.  The  court 
^ave  the  proper  instruction  as  to  contributory  neglect,  saying  to 
the  jury  that  if  the  plaintiff's  driver  wa*s  guilty  of  such  neglect 
as  caused  the  accident,  and  but  for  which  the  collision  would  not 
have  taken  place,  they  must  find  for  the  defendant,  hut  qualified 
that  instruction  by  the  instruction  following  it,  to  the  effect  that 
if  the  defendant  was  guilty  of  willful  neglect,  they  must  find  for 
the  plaintifl,  notwithstanding  the  negligence  of  plaintiff's  driver 
contributed  to  the  injury,  unless  the  jury  believe  from  the  evi- 
•deijce  that  after  the  horse  and  wagon  were  in  danger  from  colli- 
sion, the  defendant's  employes  could  have  prevented  the  collision 
by  the  use  of  proper  care  and  diligence,  etc. 

In  what  manner  the  latter  part  of  the  instruction  was  to  be  ap- 
plied to  the  facts  we  can  not  well  see,  and,  while  it  is  law,  its 
•effect, when  made  part  of  instructions,  was  calculated  to  confuse 
the  minds  of  the  jury. 

Willful  neglect  is  a  degree  of  neglect  that  applies  alone  to  ac- 
tions brought  for  loss  of  life,  and  must  be  established  before  pun- 
itive damages  can  be  awarded,  and  the  plea  of  contributor^'  neg- 
lect constituted  no  defense  under  the  statute  authorizing  such 
actions. 

Where  pioperty  is  injured,  as  in  this  case,  the  plea  of  contribu- 
tory neglect  is,  if  established,  a  good  defense,  and  the  question 
as  to  who  is  in  fault  should  be  left  to  the  jury,  whether  the 
•charge  is  gross  or  ordinary  neglect. 

The  term  willful  neglect,  alleged  in  the  petition,  should  be  held 
to  be  synonymous  with  gross  neglect,  or  at  least  to  embrace  any 
degree,  from  gross  to  ordinary  neglect,  but  the  court  should  not 
assume  to  tell  the  jury  that  if  gross  neglect  is  established  con- 
tributory neglect  will  not  avail.  Gross  neglect  may  be  defined, 
and  while  those  in  charge  of  the  train  may  have  failed  to  blow 
the  whistle  or  give  the  proper  signal  of  its  approach  to  the  cross- 
ing, still  if  the  plaintiff  was  guilty  of  such  neglect  as  but  for  that 
neglect  the  accident  would  not  have  happened,  the  defendant 
lYOuld  be  entitled  to  a  verdict. 

For  instance,  if  the  appellee's  driver  had  gone  onto  the  track 
iwrithout  stopping  or  looking  to  see  or  listen  whether  a  train  was 
approaching,  but  recklessly  went  on  the  track  and  the  horse  and 
wagon  were    injured,  the  verdict   should    be  for    the    defendant. 

While,  on  the  other  hand,  if  the  negligence  consisted  in  the 
•driver  going  onto  the  track  without  listening  or  looking  for  the 
train's  approach,  and  the  employes  saw  the  danger,  and,  notwith- 
tstanding  the  negligence  of  the  driver,  could,  by  the  exercise  of 
ordinary  care  and  prudence,  having  due  regard  to  the  safety  of 
those  on  board  the  train,  have  avoided  the  injury,  and  failed  to 
do  so,  the  company  would  be  liable. 

The  issue  in  this  case  is  plainlj'  made.  If  the  plaintiff's  driver 
stopped  and  listened  when  near  the  crossing  and  heard  no  train 
approaching,  and  there  was  no  signal  given  by  those  in  charge 
«o  as  to  warn  the  driver  of  the  approach  of  the  train,  or,  if  given, 
not  until  the  train  was  too  near  for  him  to  avoid  the  danger,  then 
plaintiff  is  entitled  to  a  verdict.  On  these  material  facts  the  evi- 
dence is  conflicting,  and  it  is  for  the  jury  to  say  whose  neglect 
oaused  the  injury. 

Reversed  and  remanded  for  a  new  trial.  (Owen,  Ac.  v.  L.  & 
l^.R.  R.  Co.,  87  Ky.,  630.) 
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SPAULDING,  &o.  V.  THOMPSON,  Ac. 
(Filed  March  13,  1895— Not  to  be  reported.) 

1.  LaDd  owned  by  a  wife  should  be  listed  for  taxation  in  her  name  antf 
not  In  that  of  her  husband;  and  where  it  is  assessed  and  sold  for  taxation  aft 
the  property  of  the   husband  the  purchaser  does  not  acquire  the  title  of  th» 

iKrife 

2.  Same— Plead in$rs— In  an  action  by  the  husband  and  wife  to  set  aside 
the  tax  tale  of  her  land,  sold  for  taxps  as  the  property  of  her  husband,  oi> 
the  ground  that  the  husband  possessed  horses,  cattle,  household  and  kitchen 
furniture,  out  of  whioh  the  taxes  could  have  been  collected  at  the  time  of 
the  sale,  an  answer  by  the  purchaser  is  insutflcient  which  avers  that  at  said 
time  the  sheriff  and  others  had  returned  executions  against  the  husband 
'*no  property  found,"  and  that  the  horses  and  cattle  were  mortgaged  for 
debts  in  excess  of  their  value,  and  that  the  mortgage  liens  were  prior  and 
Buperlor  to  the  lien  for  taxes. 

H.  P.  Cooper  for  appellants. 

Lev  Russell  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Isabella  Thompson  owned  a  tract  of  land  in  Marion  county* 
Ky.,  and  in  the  year  1890  it  was  listed  for  taxation  in  the  name 
of  her  husband,  D.  T.  Thompson,  and  sold  for  his  taxes,  at  which 
Bale  the  appellant,  H.  P.  Cooper,  became  the  purchaser.  Thia 
action  was  brought  to  set  aside  the  sale. 

It  is  alleged,  araonjj  other  things,  that  T>.  T.  Thompson  owned 
personal  property*,  consisting  of  horses,  cattle,  household  and. 
kitchen  furniture,  out  of  whicli  the  taxes  could  have  been  made. 
Appellees  anwered  that  the  sheriff  and  other  officers,  **at  the 
time  complained  of,  before  and  since,"  returned  executioa 
against  I).  T.  Thompson  no  property  found;  that  the  horses  and 
cattle  were  mortgaged  for  sums  largely  in  excess  of  their  value* 
and  when  one  or  more  of  the  mortgages  were  sought  to  be  fore- 
closed could  not  be  found,  etc.;  that  the  mortgage  lien  was  prior 
and  superior  to  that  for  taxes. 

The  court  sustained  a  demurrer  to  the  answer. 

Failing  to  amend,  the  court  adjudged  that  the  sale  should  be 
set  aside.  From  that  action  of  the  court  this  appeal  is  prose- 
cuted. 

The  answer  did  not  state  facts  constituting  a  good  defense.  In 
the  first  place  the  assessor  should  have  listed  the  land  in  tlie 
name  of  the  owner,  Isabella  Thompson.  The  land  not  having 
been  so  listed,  no  sale  of  it,  as  the  property  of  her  husband,  for 
his  taxes  could  deprive  her  of  the  title  to  it.  The  sale  was  in- 
valid.    (Wheeler  v.  Bramel,  10  Ky.  Law  Rep..  301.) 

The  fact  that  there  were  mortgage  liens  on  the  horses  and  oat- 
tle  of  the  husband  did  not  prevent  the  seizure  and  sale  of  them 
to  pay  his  taxes.  These  liens  were  inferior  to  that  existing  for 
taxes.     (Sections  2  an(i  8,  article  9.  chapter  92,  General  Statutes.) 

The  sheriff  was  not  authorized  to  sell  the  land  for  taxes,  there- 
being  personal  property  out  of  which  he  could  have  made  them.. 
(Section  16,  article  9,  chapter  29,  General  Statutes.) 

It  is  not  alleged    there  was  any  mortgage  lien  upon  the  house- 
hold and   kitchen  furniture  of   D.   T.   Thompson,  nor  was   it  de- 
nied tliat   the  taxes  could  have   been  made  out  of   this  property* 
We  do  not  think  the  court  erred  in  sustaining  a  demurrer  to  the* 
answer. 

Judgment  affirmed. 
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JACKSON,  <fcc.  V.  ROSE,  &e. 
(Filed  March  13,  1895— Not  to  be  reported.) 

Settlement  of  guardian's  aooounts  not  set  aside— A  settlement  of  the  ao- 
counts  of  a  grandfather  as  gnardian  of  bis  granddaughter,  who  resided  with 
bim,  by  allowing  him  certain  sums  for  her  maintenance  and  education,  will 
not  be  disturbed  or  set  aside,  although  the  guardian  may  not  have  been 
'Charged  with  as  much  interest  as  was  due  the  ward,  especially  when  it  ap- 
pears that  the  guardian  was  not  credited  with  sums  for  maintenance  of  the 
ward  at  the  times  tbey  were  really  chargeable,  and  that  a  readjustment  of 
the  whole  interest  account  would  be  unfavorable  to  the  ward,  and  that  the 
additional  sums,  if  any,  found  due  the  ward  would  have  to  be  paid  out  of 
the  small  pittance  left  her  grandmother,  with  whom  she  resided  up  to  the 
4iime  of  her  marriage. 

J.  C.  Gilbert  for  appellants. 

J.  W.  Dyciis  for  appellees. 

Appeal  from  Marshall  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

At  the  time  of  the  death  of  H.  W.  Rose  in  1882  he  was  the 
li^uardian  of  the  female  appellant,  Martha  E.  Jackson,  then 
TThon^ason,  who  was  his  granddaughter  and  whoiu  he  had  raised 
and  provided  for  since  her  infancy. 

A  settlement  of  the  accounts  of  Rose  as  administrator  of  appel* 
lant's  father,  made  in  1H79,  showed  a  balance  in  his  hands  of 
^482.19,  which  belonged  to  his  ward. 

Upon  his  death  L.  B.  Rose  qualified  as  such  guardian,  and  J. 
K.  P.  Rose  as  administrator  of  H.  W.  Rose.  The  former  presented 
«  claim  of  $586.08  against  the  administrator,  and  upon  his  refusal 
to  pay  it  was  about  to  institute  suit  therefor.  After  consulting 
"their  attorneys,  however,  it  was  agreed  by  the  parties  to  submit 

iihe  matters  in  isHu^j  to  arbitration. 

The  defense  to  the  guardian's  claim  was  that  for  some  twelve 
^ears  the  ward  had  been  taken  care  of,  sent  to  school,  provided 
"With  clothing,  medicines,  etc.,  and  a  reasonable  compensation 
therefor,  it  was  claimed,  should  be  allowed.  The  arbitrators 
met,  heard  proof  and  allowed  the  administrator  the  sum  of  $386, 
in  full  of  the  claim.  The  granddaughter  continued  to  live  with 
her  grandmother  without  further  charge. 

After  her  marriage  in  1892  her  husband  brought  this  suit,  in 
"which  the  wife  is  made  a  party  plaintiff,  against  the  appellee,  J. 
K.  P.  Rose,  administiator  of  H.  W.  Rose,  and  the  appellee,  C. 
York,  his  surety  on  his  bond  as  such  administrator,  seeking  to 
surcharge  the  settlement  of  1879,  and  charging  fraud  in  the  pro- 
curement of  the  arbitration.  The  chancellor  dismissed  the  peti- 
tion. 

It  may  be  that  the  sum  found  due  in  the  settlement  in  the 
county  court  in  1879  was  somewhat  too  small  because  interest 
•does  not  appear  to  have  been  computed  on  a  former  balance  in 
biennial  rests;  but  it  is  apparent  that  had  the  small  charges 
allowed  the  guardian  for  the  keep  of  the  child  been  credited  as  of 
the  dates  when  they  were  in  fact  due,  the  result  would  have  been 
less  advantageous  to  the  ward  than  the  plan  adopted  by  the  arbi- 
trators. 

It  is  contended,  however,  that  the  former  guardian  did  not  in- 
tend to  charge  for  board,  etc.,  and  this  may  have  been  his  inten- 
sion had  he    lived,  but  upon  his  death    it  seems   to  have  been  re- 


838  monig's  adm'x  v.  phillips,  &c. 

ganled  as  right  by  the  grandmother,  the  uncle  of  the  child  and 
other  relatives  to  settle  the  mattwr  of  compensation  in  some  Just 
way,  especially  as  the  sum  found  due  the  ward  would  have  to  be 
paid  out  of  the  small  pittance  left  the  grandmother,  who  had 
borne  the  burden  of  raising  the  child  since  she  was  a  few  months 
old,  and  who  still  had  her  in  her  care. 

The  chancellor  found  no  evidence  of  fraud  in  the  arbitration, 
nor  do  we.  If  there  were  errors  of  law  or  fact  in  the  award  they 
do  not  appear  tn  have  been  hurtful  to  the  interests  of  the  ward 
to  any  significant  extent. 

Judgment  affirmed. 


MONJG'S  ADM'X  v.  PHILLIPS.  &o. 

(Filed  March  14,  1895— Not  to  be  reported.) 

Landlord  and  tenant— Allegations  of  answer  admitted  by  failure  to  flle^ 
reply— An  answer  alleging  that  M.  made  a  written  surrender  of  all  Inierest 
In  his  lease  and  delivered  possession  to  the  landlord,  who.  beinit  thus  In 
possession,  made  a  lease  of  the  premises  to  defendant,  who  then  took  posMS- 
Bion,  being  admitted  by  the  failure  of  M.  to  file  a  reply,  must  be  taken  as 
true;  and,  being  so  taken,  M.  has  no  right  to  an  injunction  restraining  de- 
fendant from  cultivating  the  premises  or  removing  his  crop. 

O'Neal,  Phelps,  Pryor   &  Selligman    and  Gibson,  Marshall   & 
Lochre  for  appellant. 

M.  A.,  D.  A.  &  J.  G.  Sachs  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Lewie. 

April  19,  1888,  H.  Monig  brought  this  action  for  an  injunctioD 
restraining  J.  B.  Phillips  from  interfering,  himself  or  through 
others,  with  plaintiff  in  his  use,  occupation  and  cultivation  of 
thirty-seven  acres  of  land  described,  which  it  was  alleged  de- 
fendant was,  by  violence  and  threats,  doing. 

In  an  amended  petition,  filed  in  October,  1888,  it  is  alleged  that 
Frank  Kuster  and  G.  H.  Kuster,  also  made  defendants,  had  forc- 
ibly and  unlawfully  deprived  plaintiff  of  possession  of  the  land,. 

and  against  his  will  cultivated  crops  thereon,  to  prevent  removal 
of  which  he  asked  and  obtained  an  injunction,  and  also  judgment 
for  damages  for  being  deprived  of  possession. 

It  appears  that  July  18,  1881,  by  written  contract,  J.  R.  Phil- 
lips leased  the  land  in  question  to  J.  R.  Korfhage  for  the  term  of 
ten  years,  the  entire  rent  beine:  paid  in  advance;  and  October  2- 
1885,  for  consideration  paid,  donee  Korfhage,  as  he  had  reserved 
in  the  contract  right  to  do,  sublet  for  residue  of  the  term  to  H. 
Monig,  who  cultivated  it  during  the  years  1886-7,  not,  however, 
residing  upon  it. 

The  land  did  not  belong  to  J.  R.  Phillips,  but  to  his  infant  chil- 
dren and  his  wife,  and,  consequently,  as  provided  by  section  6» 
article  2,  chapter  48,  (reneral  Statutes,  he  had  no  power  to  lease 
it  longer  than  a  term  of  seven  years;  but  that  period  did  not  end 
until  July,  1888.  and  the  lease  was  still  in  force  when  Phillips,  as 
plaintiff  alleged,  took  forcible  possession  and  leased  the  land  to 
G.  H.  Kuster.     So  they  were  both  wrongdoers— one   in  depriving 
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him  of  possession  by  threats  and  violence,  if  he  was  guilty,  and 
the  other  in  going  upon  and  cultivating  the  land,  if  done  against 
his  will. 

But  in  his  answer  G.  H.  Kuster  states  that  April  5,  1888,  plain- 
tiff, H.  Monig,  through  his  son  and  authorized  agent,  agreed  in 
writing  to  give  up  possession  to  J.  B.  Phillips,  agent  of  his  wife 
and  guardian  of  his  children,  and  in  pursuance  thereof  moved  his 
crop  therefrom  and  surrendered  possession;  and  that  on  March 
6  J.  B.  Phillips,  being  in  possession,  leased  the  land  to  him,  G. 
H.  Kuster,  from  that  date  until  March  1,  1889,  under  which  he 
took  possession  and  raised  crops  that  plaintiff  seeks  to  enjoin 
him  from  removing  or  appropriating. 

No  reply  was  filed  by  plaintiff,  and,  consequently.  It  must  be 
taken  as  undenied  and  true,  whatever  may  be  the  evidence  pro- 
duced, that  the  posssession  was  taken  by  Phillips  and  the  land 
cultivated  by  G.  H.  Kuster,  not  forcibly  or  against  the  will  of  H. 
Monig,  but  liy  his  agreement  and  consent;  and  such  being  the 
case,  he  can  not  maintain  the  action,  and  the  judgment  dismiss- 
ing it  is  affirmed. 


PAYNE  V.  COMMONWEALTH. 
(Filed  March  28,  1895— Not  to  be  reported.) 

1.  An  iDdlotmeDt  for  a  misdemeaDor  may  be  tried  when  the  defendant  is 
not  present,  and  his  fallare  to  appear  and  plead  to  such  Indlotment,  after 
due  service  of  process  upon  him,  is  in  law  a  confession  of  the  allegatlona 
contained  in  the  Indictment. 

2.  Criminal  law— Continuance— Where  the  defendant  was  prevented  from 
attending  trial  of  an  indictment  against  him  for  a  misdemeanor,  by  reason 
of  illness,  and  bis  attorney  employed  to  defend  was  absent  without  his  know- 
ledge, and  the  allegations  of  the  indictment  were  taken  as  confessed  by  him» 
be  is  entitled  to  a  new  trial. 

T.  F.  Hallam  for  appellant. 

Wm.  J.  Hendrick  and  W.  W.  Cleary  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  CJuffy. 

In  June,  1H94,  an  indictment  was  returned  by  the  grand  jury  of 
Kenton  county  against  the  appellant,  John  A.  Payne,  accusing 
him  of  the  offenrse  of  common  nuisance,  and  on  June  26,  1H94,  the 
case  was  assigned  for  trial  on  October  2d  thereafter,  upon  which 
process  was  cluly  issued  and  duly  executed. 

On  October  2,  1894,  the  indictment  was  taken  for  confessed  and 
case  set  for  the  9th  iiist.,  and  on  October  10,  1894,  it  appears  that 
appellant  failed  to  appear,  thereupon  a  jury  was  empannelled  and 
sworn  and  returned  a  verdict  of  guilty,  and  fixed  the  fine  at 
$1,50(),  and  judgment  was  entered  in  accordance  with  the  verdict. 
On  October  26,  1894,  the  appellant  filed  motion  and  grounds  for  a 
new  trial,  which  motion  was  overruled  by  the  court,  and  defend- 
ant has  appealed  to  this  court. 

Appellant  insists  that  the  court  could  not  lawfully  try  the  case 
in  defendant's  absence,  nor  take  the  indictment  for  confessed. 
It  seems  clear  to  us  that  under  the  provision  of  the  Code  that  in- 
dictments for  misdemeanors  may  be  tried  in  the  defendant's  ab- 
sence, and  his  failure  to  plead  to  the  indictment  is  in  law  a  con- 
fession of  the  allegations  of  the  indictment. 
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The  decision  of  tliis  court,  in  case  of  Commonwealth  v.  Cheek, 
1  Duvall,  26,  is  a  correct  enunciation  of  the  law  as  to  the  conten- 
tion aforesaid. 

The  affidavit  of  the  appellant  and  that  of  his  physician,  Dr. 
Taylor,  show  that  defendant  w^as  unable  to  attend  the  trial,  and 
that  he  had  employed  an  attorney  to  defend  for  him,  who  was 
absent,  \<rithout  appellant's  knowledge.  These  facts  entitled  ap- 
pellant to  a  new  trial. 

The  judgment  of  the  court  below  is  reversed  and  cause  re- 
manded, with  directions  to  set  aside  the  judgment  and  award 
the  appellant  a  new  trial  and  for  further  proceedings  consistent 
"With  this  opinion. 


SHARP  V.  COMMONWEALTH. 

(Filed  March  28,  1895— Not  to  be  reported.) 

Ad  indictmeDt  for  a  misdemeanor  may  be  tried  wben  the  defendaot  is 
absent,  and  his  abseDce  and  failure  to  plead  may  in  law  be  taken  as  a  oon- 
fessioD  of  tlie  allegations  of  the  indiotment. 

T.  F.  Hallam  for  appellant. 

Wm.  J.  Hendrick  and  W.  W.  Cleary  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Guffy. 

On  June  12,  1894,  the  grand  jury  of  Kenton  county  returned  an 
indictment  against  the  appellant,  S.  L.  Sharp,  for  a  nuisance, 
and  on  the  26th  inst.  the  case  was  assigned  for  trial  on  October 
2d  thereafter.  Process  on  said  indictment  was  duly  issued  and 
served  on  the  defendant.  On  October  2d  the  indictment  was 
taken  as  confessed,  and  case  set  for  the  9th  inst.  for  trial. 

On  October  lOth,  the  defendant  failing  to  appear,  a  jury  was 
empannelled  and  sworn,  and  returned  a  verdict  finding  the  de- 
fendant guilty  ar4d  fixed  the  fine  at  |2,()00,  and  judgment  was 
thereupon  rendered  against  defendant  for  said  sum  of  |2,000. 

On  October  26,  1894,  the  appellant  moved  the  court  for  a  new 
trial  and  filed  grounds  therefor,  which  motion  was  overruled  by 
the  court  and  defendant  has  appealed  to  this  court. 

Appellant  contends  that  the  indictment  could  not  be  taken  as 
confessed,  nor  could  a  trial  be  had  in  his  absence.  We  are  of 
opinon  that  the  ('ode  of  Practice  authorizes  the  trial  of  indict- 
ments for  misdemeanors  in  the  absence  of  the  defendant,  and  his 
failure  to  appear  and  plead  to  the  indictment  Is  in  law  a  con- 
fession of  tlie  averments  contained  therein.  (Commonwealth  v. 
Cheek,  1  Duvall,  26.) 

But  it  seems  to  us  that  the  affidavit  of  appellant  sufficiently 
accounts  for  his  absence  and  failure  to  appear  and  make  defense, 
hence  a  new  trial  sliould  have  been  given  him. 

The  judgment  is,  tijerefore,  reversed  and  cause  remanded,  with 
directions  to  the  court  below  to  set  aside  the  judgment  and  award 
appellant  a  new  trial,  anci  for  furtlier  proceedings  consistent  with 
this  opinion. 
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LOUISVILLE  &  NASHVILLE  R.  K.  CO.  v.  HINDER. 
(Filed  March  28,  1895— Not  to  be  reported.). 

Master  and  servant— Defective  inaohinery— A  railroad  employe  can  not  re- 
tsover  for  damages  sastained  by  him  tbrongb  the  use  of  defective  maobinery 
fnrnlsbed  by  the  railroad,  unless  the  evidence  shows  that  the  machinery  was 
defective;  that  the  railway  knew, or  ought  to  have  known,  of  the  defect,  and 
that  the  employe  did  not  know  of  it  or  have  means  of  knowing  equally  with 
his  superior  employes. 

Where  an  employe  was  injured  by  the  breaking  of  a  wooden  handle  attached 
to  the  iron  lever  that  propelled  a  hand  car,  and  the  defect,  if  any,  in  the 
wooden  handle  was  so  hidden  by  the  iron  socket  of  the  lever  that  it  could 
not  be  discovered  by  looking  at  or  inspecting  the  handle,  or  without  actually 
removing  it  from  the  lever,  and  the  railroad  employes,  superior  or  subordi- 
nate, had  not  knowledge  of  the  defect,  the  company  is  not  liable 

J.  A.  Craft  and  J.  W.  Alcorn  for  appellant. 

H.  C.  Eversole  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Eastin. 

This  action  was  brought  by  appellee  against  appellant  for  the 
recovery  of  damages  for  personal  injuries  sustained,  and  resulted 
In  a  verdict  in  the  court  below  In  favor  of  appellee  for  the  sum 
of  $750,  and  from  the  judgment  entered  thereon  this  appeal  is 
prosecuted. 

The  accident  which  caused  the  injuries  complained  of  seems, 
Irom  the  evidence,  to  have  been  brought  about  by  the  breaking 
of  the  wooden  handle  attached  to  the  end  of  the  lever  used  in 
propelling  one  of  appellant's  haijd  cars,  whereby  appellee  was 
thrown  in  front  of  and  run  over  by  said  hand  car. 

It  appears  from  the  evidence  that  on  the  day  of  the  acciden-t 
appellee,  who  was  in  the  employ  of  the  appellant  as  a  track 
walker,  and  who,  when  not  engaged  in  walking  the  track,  worked 
with  the  other  men  on  that  section,  came  to  the  point  on  appel- 
lant's road  where  these  other  section  men  were  preparing  to  re- 
turn, after  their  day's  work,  to  the  section  house. 

It  was  the  habit  of  all  these  men,  including  appellee,  in  going 
to  and  from  their  work,  to  ride  on  a  hand  car  furnished  by  ap- 
pellant and  propelled  by  themselves.  This  they  did  l^y  working 
back  and  forth  an  iron  lever,  through  the  upper  end'of  which 
passed  a  wooden  handle,  tightly  fitting  in  a  socket  at  this  end  of 
the  lever,  and  projecting  about  two  feet  on  either  side  thereof. 

Appellee,  with  the  other  section  men,  being  ordered  by  the 
foreman  to  mount  the  hand  car  for  the  purpose  of  riding  home, 
did  so,  and  while  one  of  the  others  took  hold  of  one  end  oi  this 
wooden  handle  appellee  took  ilie  other,  with  his  back  turned  in 
the  direction  they  proposed  to  go.  Very  soon  after  the  car  had 
gotten  under  full  headway,  and  without  any  warning,  tliat  end 
of  the  wooden  handle  which  appellee  was  using  broke  off  even 
with  the  edge  of  the  iron  socket  through  whicli  it  passed,  and  he 
was  thrown  from  and  in  front  of  the  car  and  run  over  by  it. 

That  end  of  the  handle  which  appellee  was  holding  w'as  never 
seen  after  the  accident  by  any  witness  who  testified  for  either 
party  on  the  trial,  but  that  part  which  was  left  in  the  socket  was 
examined  by  several  witnesses,  some  of  whom  testified  that  it 
showed   that  there  was    an  old  crack,  one-eighth  or  a  quarter  of 
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an  inch  deep  in  the  handle  just  where  it  broke,  and  about  the 
same  number  of  witnesses  testified  that  no  such  crack  was 
shown;  but  whether  there  wns  in  fact  such  a  defect  in  this  han- 
dle seems  to  us  wholly  immaterial,  in  view  of  the  uncontradicted 
testimony  of  both  parties  that  no  such  defect  was  visible  or 
could  have  been  discovered  except  by  removing  the  handle  from 
the  socket. 

Appellee  himself,  in  his  testimony,  says  that  "owing  to  the 
fact  that  the  crack  was  Just  at  the  edge  of  the  iron  socket  In 
which  the  handle  or  lever  was  placed,  and  the  fact  that  the 
handle  or  lever  filled  up  the  socket,  no  one  could  have  detected 
the  crack  by  merely  looking  at  the  handle  and  inspecting  it."* 

It  is  not  shown  by  the  testimony  that  the  appellant  or  any  of 
its  emploj^es,  superior  in  rank  to  appellee,  knew  of  any  defect  in 
this  handle,  but  the  foreman  on  this  section  expressly  denies  any 
such  knowledge,  and  denies  that  there  was  in  fact  any  such  de- 
fect as  appellee  testifies  to.  No  other  defect,  or  supposed  defect, 
than  this  crack  being  testified  to  by  anj*  witness,  and  it  being 
admitted  that  it  could  not  have  been  discovered  by  looking  at 
the  handle  and  inspecting  it,  it  seems  to  us  that  there  is  a  total 
failure  to  establish  a  state  of  facts  upon  which  appellant  could 
be  held  liable. 

We  do  not  lose  sight  of  the  rule  of  law  so  often  recognized  by 
this  court  which  requires  the  employer  to  exercise  a  certain  de- 
gree of  care  and  diligence  in  supplying  his  employe  with  safe 
and  suitable  machinery  and  appliances  in  carrying  on  his  busi- 
ness; but  in  view  of  the  facts,  as  admitted  in  this  record,  we 
find  nothing  in  this  case  showing  any  violation  of  that  rule. 

In  the  case  of  Bogenschutz  v.  Smith,  84  Ky.,  380,  this  court 
has  quoted  with  approval,  and  basin  effect  adopted,  the  rule  laid 
down  by  some  of  the  text-writers  with  reference  to  this  liability, 
in  these  words,  to  wit:  **The  servant,  in  order  to  recover  for  de- 
lects in  the  appliances  of  the  business,  is  called  upon  to  estab- 
lish three  propositions: 

**l8t.  That  the  appliance  was  defective. 

**2d.  That  the  master  had  notice  thereof  or  knowledge,  or 
sought  to  have  had. 

"Bd.  That  the  servant  did  not  know  of  the  defect,  and  had  not 
equal  means  of  knowino:  with  the  master. ^^ 

Without  considering  any  other  feature  of  this  case,  or  either  of 
the  other  propositions  above  laid  down,  it  seems  to  us  that  the 
application  of  the  second  one  of  these  propositions  is  sufficient 
to  dispose  ot  this  case.  Appellee  has  failed  to  establish  either 
that  apiiellant  had  notice  or  knowledge  of  an^*  defect  in  this  han- 
dle, which  is  said  to  have  been  defective,  or  that  he  ought  to 
have  had  such  knowledge  or  notice,  by  which  is  meant  that  be 
would  have  had  it  if  he  had  exercised  a  proper  degree  of  dili- 
gence. 

The  lower  court,  therefore,  erred  in  refusing  to  instruct  the 
jury  peremptorily  to  find  for  defendant  at  the  conclusion  of  plain- 
tiff's  testimony,  and  for  the  reasons  indicated  the  judgment  of 
the  court  below  is  reversed  and  the  action  remanded  for  further 
proceedings  consistent  with  this  opinion. 
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STARR  V.  COMMONWEALTH. 
(Filed  March  29,  1895.) 

1.  CrimiDal  law^Dving  deolarations— On  a  trial  for  innrder  statements  of 
the  deoeased  prior  to  his  aeath  are  not  admissible  as  dying  declarations  nn-. 
less  the  eyidence  shows  that  they  were  made  by  declarant  nnder  a  soleinn. 
sense  of  impending  death,  and  relate  to  the  oircnmstanoe  or  cause  of  death. 

Where  the  deceased  lived  nearly  seven  months  after  being  shot,  statements 
by  him  shortly  before  his  death  that  "he  would  not  get  well,"  and  that  he 
'*cou]d  not  stand  it  much  longer,"  do  not  indicate  a  belief  of  impending 
death  on  his  part  such  as  renders  subsequent  statements  by  him  competent 
as  dying  declarations. 

The  admission  of  a  declaration  of  deceased  that  "he  did  not  know  what 
made  St^rr  shoot  him;  that  they  bad  always  been  good  friends;  that  he 
hated  to  die  and  leave  his  family,"  was  highly  prejudicial  to  the  accused. 

2.  Same— A  statement  by  deoeased  on  the  day  before  he  died  that  "he  could 
not  get  well;  that  there  was  a  boy  he  hated  to  die  and  leave:  that  he  hated 
to  die  and  not  know  one  thing;  he  would  like  to  know  what  made  Bill 
Starr  shoot  him;  and  that  he  did  not  believe  he  would  if  Gns  Underwood 
had  not  told  him  to  do  so,"  was  not  admissible  as  a  dying  declaration  be- 
cause not  shown  to  have  been  made  under  a  belief  of  impending  death  by 
deoeased,  and  was  incompetent  because  it  did  not  relate  to  the  circumstances, 
of  the  shooting,  the  fact  of  the  shooting  of  deoeased  by  accused  not  being  a. 
disputed  matter  on  the  trial. 

8.  Same— Evidence—Where  defendant  admits  shooting  deceased  and  pleads, 
self-defense,  he  may  testify  in  his  own  behalf  that  at  the  time  he  shot  de- 
(leased  be  believed  be  had  no  other  means  of  escape  except  to  fire.  Such, 
statement  is  competent  evidence. 

4.  Same— Instructions— An  instruction  which,  in  confused  terms,  makes, 
the  conviction  of  appellee  for  murder  depend  upon  the  belief  of  the  jury  that 
at  the  time  of  the  shooting  one  Underwood,  jointly  indicted  with  appellee, 
was  present,  and  aided  and  encouraged  and  advised  appellee  to  do  the  shoot- 
ing, was,  in  view  of  the  evidence  beard  on  the  trial,  erroneous,  and  highly 
misleading  and  prejudicial  to  appellee. 

6.  Same— The  instruction  limiting  defendant's  right  to  plead  self  defense, 
in  this  case,  if  he  brought  on  the  difficulty  with  deceased  or  acted  or  assisted 
or  encouraged  one  jointly  indicted  with  him  to  bring  on  the  difficulty,  wa& 
clearly  erroneous  because  not  authorized  by  any  evidence. 

6.  Same— Right  of  peace  officer  to  carry  arms— Where  the  defendant  was  a 
constable,  and  was  engaged  on  the  day  and  evening   of  the   homicide  in  ar- 
resting persons  charged  with  crime  and  in  keeping  the  peace,  the  court  ought 
to  have  instructed  the  jury  as  to  the  right  of  the  defendant  to  carry  arms  in 
the  discharge  of  his  official  duties. 

Kirk  &  Kirk,  T.  S.  Kirk,  T.  W.  Newberry  and  A.  Copley  for 
appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Martin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

William  Starr,  a  constable  of  Martin  county,  was  tried  and  con-^ 
victed  of  manslaughter  under  an  indictment  charging  him  and 
one  Underwood,  the  police  judge  of  Eden,  the  county  seat  of  that 
county,  with  the  murder  of  John  James.  On  appeal  from  the 
Judgment  of  conviction  he  complains  of  numerous  errors.  We 
shall  notice  only  such  as  appear  to  be  of  a  serious  nature. 
The  deceased  was  drinking  heavily,  and  on  the  night  of  the 
killing  was  boisterous  and  quarrelsome.  While  passing  through 
the  streets  of  the  village,  and  in  the  hearing  of  all,  he  amused 
himself  by  singing  songs  of  the  vilest  character,  the  words  of 
which  were  most  indecent  and  vulgar.     This  was  in    the  hearing^ 
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"of  the  police  judge,  town  marshal  and  appellant.  The  police 
Judge  suggested  that  the  marshal  arrest  the  offender,  but  that 
official  replied  that  he  would  not  do  so  as  long  as  he  harmed  no 
one,  but  when  he  became  sober  he  would  summon  him  and  have 
him  fined.  The  deceased  became  involved  in  a  difficulty  with 
one  Cassady,  and  again  with  the  marshal,  kiclcing  the  latter's 
lantern  out  into  the  street.  After  quiet  had  been  restored.  Un- 
derwood, Starr  and  others  went  over  to  Price's,  where  there  was 
a  wedding,  and  were  engaged  in  general  conversation  in  a 
crowded  room  when  the  deceased  came  in.  What  there  occurred 
is  testified  to  by  a  large  number  of  witnesses  whose  statements, 
though  not  altogether  tallying,  are  less  contradictory  than  might 

be  expected  under  the  oircumstan'ces. 

The  fact  that  the  deceased,  with  a  large  open  knife  in  his  hand, 
was  making  at  the  appellant  when  the  latter  fired  is  testified  to 
by  nearly  all  the  witnesses,  both  for  the  State  and  for  the  de- 
fendant. Nevertheless,  if  a  fair  trial  has  been  accorded  the 
accused,  we  are  to  assume,  from  the  finding  of  the  jury,  that  he 
was  not  acting  in  his  necessary  self-defense  when  he  fired  the 
fatal  shot. 

The  error  which  most  seriously  affected  his  substantial  rights 
and  deprived  him  of  such  a  trial,  the  appellant  urges,  is  that  of 
the  court  in  admitting  the  sister  and  brother-in-law  of  the  de- 
ceased to  detail  to  the  jury  their  brother's  alleged  dying  declara- 
tion. The  sister  testifies  that  she  heard  her  brother  say,  a  short 
time  before  his  death,  that  **he  would  not  get  well;'*  that  he 
*•  could  not  stand  it  much  longer." 

The  question  is,,  did  this  language  indicate  a  sense  of  impend- 
ing death?  It  does  not  appear  that  the  deceased  had  been  told 
that  he  could  not  recover,  and  he  had  lived  for  nearly  seven 
moiitiis  after  being  shot.  The  language  seems  to  us  rather  that 
*of  discouragement  than  of  a  conviction  of  impending  death. 

In  Vaughn  v.  Commonwealth,  HQ  Ky.,  431,  the  language  of  the 
declarant  was  **he  believed  he  would  have  to  die,"  and  it  was 
lield  insufficient  to  constitute  a  basis  for  tlie  introduction  of  the 
alleged  •* declaration." 

"It  is  t!ie  impression  of  almost  immediate  dissolution,  and  not 
the  rapid  succession  of  death,  in  point  of  fact,  that  renders  the 
testimony  admissible."  The  m  jre  belief  of  the  declarant  that 
he  will  not  g<^t  well,  but  that  he  will  ultimately  die  from  his  in- 
inrios,  is  not  sufficient  to  admit  his  declaration.  (Greenleaf  on 
Kvidence,  volume    1,  section  loH. ) 

Tlie  declaration  of  the  deceased  was  that  "he  did  not  know 
what  made  Starr  shoot  him;  that  they  had  alwa^-s  been  good 
friends;  timt  he  hated  to  die  and  loave  his  family." 

If  the  deceased  did  not  know  "what  made  Starr  shoot  him," 
tlie  Inference  necessarily  is  that  he  had  given  the  accused  no 
cause  for  doing  so.  It  was  as  if  he  had  said  •*I  am  wholly  blame- 
less, and  one  who  has  alwa\\s  been  my  friend  shot  me  without 
my  knowing  why  he  did  so." 

We  can  not  say  that  this  evidence  did  not  influence  the  jury. 
It  was  certainly  calculated  to  n rouse  their  prejudices  and  inflame 
their  passions  against  the  accused  as  one  who  had  shot  his 
friend  without  cause.  We  think  it  was  incompetant  and  preju- 
tlicial. 

Tlie  testimony  of  the  brother-in-law  is  that  the  deceased  talked 
to  him,  on  the  day  before  he  dind,  about  dying,  and  said  "he 
could  not  get  well;  that  there  was  ahoy  lie  hated  to  die  and 
leave;  that    he  hated    to  die  and  not    know  one   thing;  he  would 
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like  to   know  what   made  Bill  Starr  shoot  hiiii,  and  that    he  did 

not  believe  he  would  if  Giis   Underwood  had   not  told   him  to  da 

BO."    Here  we  have  no  better  foundation  for   the  testimony  than 

that  laid  down  by  the  evidence  of   the  sister.     The   statement  of 

James,  that  *'he  would  not  ^et  well/^  is  far  from  indicating  that 

he  was  then  resting  under  a  solemn    conviction  that   his  dlssolu^ 

tion  was    immediatel5'    at    hand    or   closely    approaching.     The 

statement,  too,  that  he  did  not  know  why  Starr  had   shot  him  is 

repeated  and    thus  emphasized    before  the  jury.     In    addition  ta 

this  the  jury  are  told,  in  effect,  by  the  deceased   that  the  accused 

had  shot  him  for   no  reason  except  that   he  was  told    to  do  so  by 

Underwood.     Such    a   statement,    it    seems    to    us,    might   have. 

strongly  prejudiced    the   Jury  against  the   accused,  and,  if  they 

believed  it,  would  properly  have  influenced  them  to  disregard 
his  plea  of  self-defense.  In  vain  might  the  defendant  attempt 
to  show  that  he  shot  the  deceased  only  after  he  was  advancing 
on  him  in  a  drunken  frenzy,  if  the  minds  of  his  triers  are  once 
filled  with  the  declaration  of  a  dying  man— so  admitted  before, 
them  by  the  court— to  the  effect  that  there  was  no  cause  for  the 
shooting  save  an  order  to  do  it  by  an  accomplice.  Even  if  the 
proper  basis  for  the  proof  had  been  made,  yet  the  testimony  is  in- 
competent as  detailed  by  the  sister  and  the  brother-in-law. 

In  Leiber  v.  Commonwealth,  9  Bush,  11;  Collins  v.  Common- 
wealth, 12  Bush, 271,  it  is  held  that  the  general  rule  is  that  dying 
declarations  are  only  admissible  in  evidence  where  the  death  ot 
the  deceased  is  the  subject  of  the  charge,  and  the  circumstances, 
of  the  death  the  subject  of  the  declarations,  and  such  evidence 
should  be  admitted  only  upon  the  ground  of  necessity  and  publia 
policy,  and  should  be  restricted  to  the  act  of  killing  and  the 
circumstances  immediately  attending  it  and  forming  part  of  the 
res  gestae. 

In  this  case  the  act  of  killing  was  shown  by  a  number  of  wit^ 
nesses  and  admitted  by  the  defense.  The  declaration  was  not 
even  directed  to  that  act,  and  if  it  had  been  it  was  wholly  un- 
necessary. The  statements  do  not  conform  in  any  particular  ta 
the  rule  laid  down  in  tlie  cases  cited. 

The  question  was  asked  tlie  accused:  "Did  you  or  not  believe, 
at  the    time  the  shot  was    fired,  that  you    hadno  other   means  of 
escape  but   to  fire   the  fatal  shot?"  but  objection   to  it   was  sus- 
tained, and  this  is  another  ground  of  complaint. 

In  Williams  v.  Commonwealth,  9i)  Ky.,  596,  such  testimony 
was  held  to  be  comi^etent  as  rebutting  the  unfavorable  inference 
that  might  be  drawn  if  the  accused,  having  the  chance  to  do  so, 
failed  to  state  his  belief  that  he  was  in  danger,  and  so  it  appears 
to  us  as  to  this  testimony. 

The  instructions  are  also  complained  of.  The  first  one  submits 
to  the  jury  the  law  of  murder,  and  is  accurate.  The  second  one 
is  on  the  same  subject,  but  the  conviction  of  the  accused  of  the 
crime  of  murder  is  based  in  part,  and  somewhat  confusedly  so, 
on  the  belief  of  the  jury  that  Underwood  was  present  at  the  kill<< 
ing,  and  aided,  encouraged  and  advised  Starr  to  do  the  shooting. 
The  proof  disclosed  that  Underwood  was  present,  and  some  wit- 
nesses testified  that  during  the  difficulty  he  said:  **Put  it  to 
him;"  and  while  I^nderwooci  swears  that  he  only  cried  out  to  the 
town  marshal  to  ** arrest  him,"  or  "arrest  them,"  yet  it  was 
error  to  predicate  the  guilt  of  the  accused  upon  the' conduct  of 
Underwood.  Such  an  instruction,  in  view  of  the  admission  of 
the  declarations  of  the  deceased  that  Starr  had  shot  him  only  be- 
cause Underwood    had   told  him    to  do  so,  must  have   been   exn 
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tremely  misleadin^r  and  prejudicial.  The  third  instruction  cor- 
rectly gave  the  law  of  manslaughter,  and  the  fourth  inyested 
the  jury  with  the  usual  discretion  as  to  convicting  for  the  lessor 
xsrirae.  The  fifth  told  the  jury  that  mere  threats  made  by  James 
to  kill  Starr  did  not  justify  the  latter  in  killing  the  former  un- 
less Starr  believed  James  was  about  to  execute  his  threats,  and 
take  his  life.  This  instruction  is  confusing,  and  ought  not  to  be 
given.  The  sixth  instruction  properly  gave  the  law  of  self-de- 
fense, except  for  the  words  of  qualification  appended  to  it — "'un- 
less the  jury  should  believe  that  the  defenciant,  William  Starr, 
brought  on  the  difficulty  with  James,  or  aided  or  assisted  or  en- 
"couraged  Underwood  to  bring  on^the  difficulty  with  said  James, 
and  sought  his  life  or  to  do  him  great  bodily  harm  or  Injury,  and 
if  they  so  believed  they  can  not  acquit  on  the  ground  of  self-de- 
fense and  apparent  necessity."' 

There  is  no  testimony  on  which  to  base  such  an  instruction  in 
this  case.  Every  witness  to  the  transaction  testifies  that  Jamfs 
tsommenced  the  trouble  in  the  room  where  the  killing  occurred, 
find  if  the  instruction  pointed  to  any  act  of  the  accused  outside 
of  that  room  which  might  have  "brought  on"  the  difficulty,  he 
^eems  to  have  abandoned  it  before  tlie  shooting.  The  simple  in- 
struction on  the  law  Of  self-defense  offered  by  counsel  for  tne  ao- 
-cused  should  have  been  given. 

It  appears  that  on  the  day  of  the  homicide  the  accused,  as  con- 
stable, had  been  engaged  in  making  the  arrest  of  certain  parties 
t;harged  with  crime  and  was  attending  the  examining  trial  that 
«v*?ning.  For  this  reason  he  had  borrowed  of  one  Price  the 
))istol  with  which  he  shot  the  deceased.  It  also  appears  that  he 
was  engaged,  on  the  very  night  of  the  killing,  iu  attempting  to 
keep  the  peace  as  an  officer.  For  these  reasons  we  think  the 
■court  should  have  given  the  instruction  asked  on  the  subject  of 
the  right  of  officers  to  carry  arms  foi  their  protection  while  in 
the  discharge  of  their  official  duties. 

Other  errors  are  insisted  on  involving  the  competency  and  con- 
duct of  certain  jurors,  the  speech  of  the  attorney  for  the  Com- 
monwealth, etc.,  which  do  not  seem  to  be  of  any  significance. 

For  the  reasons  indicated,  however,  the  judgment  is  reversed, 
>vith  directions  to  grant  tlie  defendant  a  new  trial,  and  for  further 
proceedings  consistent  with  this  opinion. 


[.NORTON,  &c.  V.  LOUISVILLE  &  NASHV^ILLE  R.  R.  CO. 

(Filed  April  10,  1895— Not  to  be  reported.) 

Master  and  serTant— Damages  oooasioDed  by  defeotlve  niaohlDery— A  aeo- 
liion  hand,  who  was  using  a  hand  oar  with  other  employes  of  a  railroad  com- 
pany, can  not  recover  damages  for  injuries  sustained  through  the  defective 
"Condition  of  the  lever  of  the  hand  car,  when  it  appears  that  be  bad  full 
knowledge  of  the  defective  condition  of  tbe  lever  before  attempting  to  use 
It,  and  assisted  In  repairing,  or  attempting  to  repair,  tbeallegea  defect  just 
before  be  was  injured. 

Wm.  E.  &.  S.  A.  Russell  and  Lafe  S.  Pence  for  appellants. 

H.  W.    Bruce,  Thompson   &   McChord   and  W.  J.    Lisle  for  ap* 

pellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 
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There  was  a  nonsuit  ordered  in  this  case,  and  the  only  question 
is  as  to  oorrectness  of  that  ruling. 

The  appellant  was  a  section  hand  in  the  employ  of  thu  appellee, 
and  when  operating  a  hand  car  was  thrown  oft  and  injured,  hy 
reason,  as  is  alleged,  of  a  defective  lever.  The  testimony  shows 
that  prior  to  the  day  on  which  the  injury  happened  this  car  lever 
inras  out  of  repair,  and  so  known  to  be  by  the  appellant,  and  that 
on  the  day  of  the  accident  the  handle  became  loose,  and  the  ap- 
pellant, together  with  other  employes,  fastened  it,  or  attempted 
to  do  so.  It  seems  this  handle  was  made  fast  by  a  nail  stuck  or 
wedged  in,  to  hold  it  in  place,  and  this  the  appellant  knew,  and 
not  only  so,  but  when  it  worked  loose  helped  to  replace  the  nail 
or  to  make  the  handle  more  secure. 

While  a  railway  company  is  bound  to  furnish  safe  appliances 
and  tools  for  the  use  of  its  employes,  and  is  liable  if  it  fails  to  do 
60,  yet  this  liability  is  not  extended  to  cases  where  the  defects 
complained  of  come  within  the  ordinary  risks  the  employe  as- 
sumes when  he  enters  the  services  or  when  he  is  aware  of  the 
defect  and  still  continues  to  use  the  machinery. 

The  employe  is  not  required  to  look  for  defects,  but  such  as  are 
patent  or  known  to  the  employe,  and  he  sHll  handles  the  ma- 
chinery, when  fully  competent  to  judge  of  the  danger,  he  must 
be  held  to  have  assumed  the  risks. 

In  this  case  whether  or  not  the  fastening  of  the  handle  by  the 
use  of  a  nail  was  or  not  negligence  was  a  question  of  fact,  and 
if  negligence,  the  appellant  knew  it  was  fastened  in  that  manner 
and  continued  to  use  it. 

Judgment  affirmed. 


GARRETT\S  ADM'R  v.  ASHCRAFT. 
(Filed  Macrh  16,  1895— Not  to  be  reported.) 

1.  Final  order— Appeals— Ad  order  reciting  that  plaintiff  "teodered  and 
offered  to  file  an  amended  petition  and  defendant  objected.  Court  being 
advised,  sustained  said  objection,  and  plaintiff  excepts.  Same  is  marked 
'R,' for  Identity,  and  made  part  of  record.  The  plaintiff  then  prayed  an 
appeal  to  the  Superior  Court,  which  is  granted.  It  is  adjudged  that  the  de- 
fendant recover  of  the  plaintiff  his  cost  herein  expended,"  is  not  a  final 
order  from  which  an  appeal  lies,  and  this  appeal  Is  dismissed. 

9.  Same— Clerical  misprision— If  the  failure  of  such  order  to  recite  that 
the  petition  was  dismissed  was  a  clerical  misprision,  then  the  court  below 
ought  to  have  corrected  It  by  an  order  nunc  pro  tunc  offered  by  appellant; 
but  the  refusal  of  the  court  below  to  make  such  correction  can  not  be  con- 
sidered by  this  court  in  a  petition  for  a  rehearing  of  the  judgment  dismis- 
sing their  appeal. 

Grant  E.  Lilly  for  appellant. 

Riddell  &  Riddell  for  appellee. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Judge  Eastln. 

This  appeal  is  prosecuted  from  an  order  of  the  circuit  court  of 
^Estill  county,  entered  July  7,  1894,  in  these  words,  to  wit:  '^This 
day  came  the  plaintiff  and  tendered  and  offered  to  file  an  amended 
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petition  and  defendant  objected.  Court  being  adviBed,  sustained 
said  objection  and  plaintiff  excepts.  Same  is  marked  *R/  for 
identity,  and  made  part  of  the  record.  The  plaintiff  then  pra3*ed 
an  appeal  to  the  Superior  Court,  which  is  granted.  It  Is  ad- 
Judged  that  the  defendant  recover  of  the  plaintiff  his  cost  herein 
expended." 

This  being  the  entire  order  appealed  from,  it  will  at  once  be 
seen  that  it  is  not  an  order  from  which  an  appeal  will  lie.  So 
far  as  the  record  shows  no  answer  was  ever  filed  to  the  original 
petition,  nor  was  any  order  made  as  to  its  sufficiency  as  against 
appellee,  but  the  same  is  still  pending  and  undisposed  of. 

For  the  reason  that  the  order  appealed  from  is  not  a  final  order 
and  that  no  final  judgment,  as  between  appellant  and  appellee, 
has  been  entered  in  the  cause,  the  appeal  is  dismissed. 

Judge  Eastin  delivered  the  following  response  to  a  petition  for 
rehearing: 

If  the  omission  to  insert  in  the  order  of  July  7,  1894,  a  dismissal 
of  the  petition  was,  as  is  claimed  by  counsel  for  appellant,  a 
clerical  misprision,  then  it  would  have  been  proper  in  the  court 
below  to  remedy  this  by  allowing  the  order  tendered  March  26, 
1895,  to  be  entered  nunc  pro  tunc,  as  of  July  7,  1894,  and  it  was 
error  to  have  rejected  it;  but  this  <i|uestion  must  be  brought  be- 
fore this  court  by  another  appeal,  if  at  all,  as  the  appeal  has 
been  dismissed  on  the  record  as  we  find  it  here,  and  that  record 
can  not  be  perfected  in  the  manner  proposed,  nor  can  this  court 
grant  a  rehearing  of  the  case  or  consider  it  on  its  merits,  as  it  i» 
now  asl^ed  to  do  upon  this  appeal,  which  has  been  dismissed. 

The  petition  for  a  rehearing  is  overruled. 


^l\e  K^i}tacky  JjjaW  K^porter 
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SHIELDS,  BY,  &c.  v.  SAME. 
(Filed  March  9,  1895.) 

1.  A  traveler  who  has  been  delayed  by  the  obstruotioo  of  a  public  highway 
by  a  railrcMid  traio  can  not  inaiDtaiD  an  action  to  recover  damoKes  therefor 
against  the  railroad  company  in  the  absence  of  an  allegation  of  special  dam- 
ages by  hiro. 

3.  Same— Obstruction  of  highway— Proximate  cause  of  injury— Where  the 
passengers  on  a  railway  train  that  was  obstructing  a  highway,  by  their  rude, 
violent,  obscene  and  insulting  language  greatly  shocked  the  moral  feelings 
of  a  traveler  on  the  highway,  who  was  delayed  for  one-half  hour  by  the 
train,  the  delay  of  the  train  so  as  to  obstruct  the  highway  can  not  be  con- 
sidered the  proximate  cause  of  the  injuries  resulting  to  the  traveler  from  the 
shock  sustained. 

Where  the  delay  to  the  traveler  by  the  obstruction  caused  her  to  be  delayed 
until  after  dark  before  reaching  home,  and  on  the  journey  home  in  the  dark 
she  became  frightened  and  jumped  from  her  vehicle,  injuring  her  knee  in 
so  doing,  the  obstruction  of  the  highway  can  not  be  considered  in  law  the 
proximate  cause  of  the  injury  to  her  knee. 

G.  G.  Gilbert  for  appellants. 

Ash  ton  P.  Harcourt  and  Edward  W.  Hines  for  appellee. 

Appeal  from  Spencer  Circuit  Court. 

Opinion  of  the  court  by  Jud^^e  Grace. 

These  two  suits  by  mother  and  infant  daughter  arise  crpon  the 
same  state  of  fact,  grow  out  of  the  same  transaction  and  involve 
the  same  issues;  were  heard  together  in  the  court  below,,  and 
maj'  be  considered  together  by  this  court. 

Mrs.  Nannie  Shields  and  her  daugliter,  Mamie,  residents  of 
Spencer  county,  had,  on  Sunday,  the  9th  day  of  July,  1893,  been 
visiting  some  relatives,  and  wfipn  returning  home  on  that  day 
»long  a  public  turnpike  road,  and  not  very  long  before  iiundown, 
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approached  a  crossing  of  the  L.  &  N.  railroad  and  this  turnpike 
road  at  Wakefield,  where  they  found  the  turnpike  obstructed  by 
the  passenger  coaches  of  defendant  corporation,  who,  it  seein«. 
on  that  day  was  running  an  excursion  train  for  the  colored  peo- 
ple of  Louisville  down  to  Bloomfleld,  south  of  the  point  in- 
dicated, and  on  returning  to  Louisville  they  found  a  south-bound 
passenger  train  late  and  had  side  tracked  the  excursion  train  to 
allow  the  passenger  train  to  go  by  on  the  regular  track.  And  it 
appears  from  the  evidence  that  in  this  way  these  plaintiffs  were 
delayed  some  thirty  minutes,  possibly  more,  by  reason  of  this 
obstruction;  that  plaintiff,  Mrs.  Shields,  saw  no  conductor  nor 
any  of  the  servants  of  appellee  near  by;  that  being  so  delayed, 
many  of  tlie  negroes,  passengers  on  the  accommodation  train, 
got  off  same  and  were  wandering  about  near  the  station,  up  and 
down  the  track  and  up  and  down  the  turnpike  where  the  plain- 
tiff was  delayed,  cursing,  swearing,  using  obscene,  vulgar  lan- 
guage, fighting,  throwing  rocks,  one  of  which  came  near  her  and 
her  little  daughter  in  her  buggy,  a  pistol  being  fired  off  in  the 
melee,  and  all  this  to  the  terror  and  alarm  and  annoyance  and 
insult  of  herself  and  little  girl;  that  after  being  delayed  for  quite 
a  while  in  this  way  and  under  these  circumstances  for  between 
half  an  hour  and  an  hour,  and  just  as  the  sun  was  setting  or  a 
little  after,  and  when  the  trains  passed  and  tills  accominodation 
train  pulled  out  off  of  the  turnpike,  these  plaintiffs,  proceeding 
on  their  way  home,  found  a  nearer  way  barred  by  a  locked  gate, 
and  being  then  compelled  to  go  around  a  greater  distance,  some 
two  and  a  half  miles,  to  their  home,  darkness  came  on  tliem,  and 
the  road  being  rough,  the  mother  became  alarmed  at  the  danger 
of  turning  over  and  in  Jumping  from  the  buggy  she  injured  her 
knee,  and  that  then,  and  since  to  the  trial,  it  had  been  inflamed. 
swoolen  and  had  greatly  pained  her,  and  was  to  some  extent 
stiffened;  that  by  reason  of  the  alarm  and  fright  from  the  con- 
duct of  the  negroes  at  the  station  both  she  and  her  little  daugh- 
ter had  been  made  nervous  and  suffered  greatly,  the  little  girl 
not  being  able  to  sleep  soundly  for  some  nights.  And  all  this, 
plaintiffs  say,  was  by  reason  of  the  negligence  and  wrongful 
acts  of  the  defendant  in  obstructing  said  public  passway,  and  in 
suffering  and  permitting  the  drunken  and  vicious  negroes  to  go  at 
large  on  and  near  its  roadway  and  on  and  near  the  turnpike 
where  she  was  detained,  and  all  to  the  great  damage  of  both 
plaintiff  and  her  little  daughter.  Wherefore,  in  appropriate  sep- 
arate suits,  they  claim  damages. 

Defendant,  after  demurring,  filed  its  answer,  denying  that  by 
gross  negligence  it  obstructed  the  turnpike;  denied  that  it  wholly 
obstructed  it  at  all;  denied  that  its  officers  abandoned  the  train 
or  the  control  or  management  of  same;  denied  that  it  had  any 
knowledge  of  the  misconduct  of  the  negro  passengers,  as  com- 
plained of  by  plaintiff,  in  any  particular;  in  a  second  par- 
agraph charging  that  plaintfffs,  by  their  own  negligence,  con- 
tributed to  any  injury  they  may  have  sustained;  and  in  a  third 
paragraph  charging  that  this  delay  and  obstruction  of  the  turn- 
pike was  rendered  necessary  by  the  approach  of  the  south-bound 
passenger  train,  and  that  this  was  the  only  place  in  that  vicinity 
where  it  could  side  track  its  train  and  allow  the  other  to  pas-s 
and  that  all  this  was  well  known  to  plaintiffs;  that  its  train  only 
stopped  on  this  turnpike  a  short  time,  and  for  this  purpose.  Of 
course  defendant  denies  liability. 

A  jury  having  heard  the  evidence  of  plaintiff,  sustaining  sub- 
stantially her  petition,  the  court,  on  motion  ot  defendant,  gave  a 
peremptory  instruction  to  find  for  defendant,  exceptions  were 
tak^n  bv  plaintiffs,  motion  for  new  trial  overruled,  and  appeal 
fihd. 
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Defendant  corporation,  by  its  attorneys,  in  its  brief  contends 
that,  if  it  did  obstruct  the  turnpike  road  and  travel  on  same,  it 
was  a  public  nuisance,  and  for  which  it  is  subject  to  indictment; 
l)ut  that  the  private  citizen,  unless  he  has  sustainud  special  dain- 
apre  other  than  mere  detention,  can  not  sue;  that  any  injury  he 
sustained  by  delay  only,  being;  common  to  all  travelers,  will  not 
support  an  action!  And  again,  it  says  any  possible  damage  or 
injury  by  reason  of  the  misconduct  of  any  of  its  passengers  (if 
such  there  was),  while  off  its  train,  was  beyond  its  control,  be- 
yond Its  authority  or  duty  or  power  to  restrain  or  prevent; 
neither  was  same  or  any  damage  to  plaintiffs  or  either  of  them 
the  necessary  or  natural  result  of  such  delay  or  obstruction;  or. 
In  other  words,  that  any  negligence  of  the  railroad  company  in 
obstructing  the  turnpike  was  not  the  proximate  cause  of  the 
injury  to  plaintiffs,  bilt  that  the  misconduct  of  its  passengers 
towards  piaintiflfs  caused  said  injury;  neither  was  the  neligence 
of  defendant  the  proximate  cause  of  plaintiff,  Mrs.  Shields', 
injury  on  her  way  home. 

Defendant  cites  numerous  authorities  along  this  line  and   in 
support  of  its  contention. 

In  an  early  case  in  Kentucky,  Burr  &  Yeiser  v.  Stevens,  1 
Bibb.,  293,  the  court  says:  *'Up6n  general  principles  that  com 
mon  interest  which  belongs  equally  to  all,  and  in  which  the 
parties  suing  have  no  special  or  particular  property,  will  not 
maintain  a  suit.  Thus  a  public  nuisance  is  not  the  subject  of  a 
-suit  by  a  private  individual  unless  he  has  sustained  some  special 
injury  thereby.  As  if  a  man  fell  Irees  in  a  highway,  whereby  it 
is  stopped  up.  to  the  annoyance  of  the  passengers,  it  is  a  nuisance 
common  to  all,  a  public  nuisance,  for  which,  at  common  law,  he 
might  be  prosecuted  by  the  Commonwealth  and  punished,  but  a 
«uit  against  him  could  not  be  maintained  by  a  private  individual 
who  had  only  sustained  the  injury,  common  to  all,  of  being 
turned  out  of  the  way;  but  that  if  in  attempting  to  ride  over  the 
tree  felled  in  the  road  an  individuars  horse  should  be  thrown, 
whereby  himself  or  his  horse  is  wounded,  he  can  maintain  an 
action  for  this  special  damage.  The  reason  why  he  can  not 
without  special  damage  maintain  his  suit  for  the  nuisance 
against  the  wrongdoer  is.  that  if  one  could  sue,  all  might,  and 
this  would  be  ruinous." 

This  doctrine,  thus  clearly  and  early  announced,  seems  to 
have  been  kept  steadily  in  view  in  Kentucky,  and  the  following 
case  may  be  cited  in  support  or  recognition  of  same;  Selfried  v. 
Hayes,  81  Ky.,  380,  a  slaughterhouse  case,  and  damages  being 
allowed  only  to  those  showing  special  damage. 

Southerland  on  Damages,  volume  1,  page  766,  maintains  the 
same  general  principle. 

Elliott  on  Boads  and  Streets,  page  601.  says:  **Mere  delay 
'Caused  by  an  obstruction,  unaccompanied  by  any  special  damage 
or  injury,  does  not,  as  a  rule,  give  any  right  to  an  action  for 
special  damage.'' 

And  in  16  American  and  English.  Encyclopedia,  976,  it  is  said 
that  *'for  mere  delay  in  a  journey,  or  for  being  compelled  to  take 
a  circuitous  route,  by  reason  of  an  obstruction  in  a  river  or  a 
road,  it  would  seem,  from  the  weight  of  authority,  that  a  cause 
-of  action  does  not  arise." 

Wood  on  Nuisances,  sectfon  674,  is  cited  to  the  same  effect. 

On  the  other  question,  as  to  whether  any  injury  to  the  feel- 
ings, or  by  reason  of  anv  alarm  or  fear  excitea  in  either  of  the 
plaintiffs  by  reason  of  the  misconduct  of  the  negro  passengers, 
was  so  connected  with  any  negligence  in  defendant  in  obstruct- 
ing the  turnpike   way   as   that   it   maj'   be    fairly   said  to  be  the 
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proximate  cause  of  same,  and   so   to   hald  defencDftnt  nabFe.  ^f 

find  the  general  doctrine  on  this  subject  announced  in  Amehet& 

and  English   Encyclopedia,  volume  16,  page  428,  to  be  tbat'r 

is  a  maxim  that  the  law  looks  at  the  proximate   and  not  at  \h^ 

remote  cause  of  an  injury,  and  that  out  of  the  application  of  ths 

maxim  grows  the  liability  or  non -lability  of  a  defendant  ch&rtr*. 

with  the  infliction  of  an  injury  by  his  negligence.  Vnless  Tt* 
alleged  negligence  of  the  defendant  was  the  prosiniate  cau5^v 
the  Injury  of  which  plaintff  complains,  there  can  be  no  recovtrr; 
or  consequences  of  which  his  act  or  omission  \ra:s  only  a  iD-rr 
condition  or  remote  cause,  the  defendant  is  not  liable." 

Same  work  also  recites,  page  481,  that  ** there  is  no  fixed  a> 
bending  rule  that  in  every  case  will  cleaily  diRtinguissb  proxi- 
mate and  remote  causes  and  discriminate  between  activ- 
efficient  causes  and  apparent  causes  that  are  merely  conditi-i:-> 
and  not  causes  of  the  injuries  that  follow.     ♦    *    « 

**It  follows  that  to  constitute  actionable  negligence  there  idh- 
not  only  be  a  casual  connection  between  the  "negligence  cos- 
plained  of  and  the  injury  suffered,  but  the  injury  na~ust  N^byi 
natural  and  unbroken  sequence  (without  intervening  effleitr' 
causes),  so  that  but  for  the  negligence  of  the  defendant  their- 
jury  would  not  have  occurred;  that  it  must  not  only  be  a  fac?- 
but  the  proximate— that  is,  the  direct  and  ininiedfate— effiei^s: 
cause  of  the  injury.*' 

In  7  Wall.  (U.  S.),  44,  Justice  Miller  said:  ''We  have  cited  to  > 
a  general  review  of  the  doctrine  of  proximate  an*!  remote  can>*N 
as  it  has  arisen  and  been  decided  in  the  courts  in  a  great  van*-T 
of  cases.  It  would  be  an  unprofitable  labor  to  enter  into  an  ^i* 
aminatlon  of  these  cases.  If  we  could  deduce  from  them  the  Nt>' 
possible  expression  of  the  rule,  it  would  remain,  after  aF..  i* 
decide  each  case  largely  upon  the  special  facts  belonging  t'.  i' 
and  often  upon  the  very  nicest  discriminations." 

So  that  after  all  we  can  but  return  to  the  facts  of  tliis  cs*. 
and  say  whether  any  negligence  of  the  defendant  in  obstruent; 
this  passway,  at  the  time  and  place,  was  tho  proximate  caus^"^ 
any  alarm,  fright  or  injury  arising  or  growing  out  of  the  niis^c-ir- 
duct  of  the  passengers  on  said  railwav  train  at  the*  time. 

This  obstructing  train  was  but  a  thing,  an  inanimate  thine  % 
physical  fact,  or  force,  or  power,  barring  the  passing  of  plaintiC 

It  was  not  a  person,  not  a  thing  of  life.  The  injury  of  \fhlX 
plaintiff  complains  was  committed  by  persons,  free  moral  a2eDtv 
sent^al  beings,  yet  drunk,  as  charged,  and  offending  the  uiorxi 
feelings  of  plaintiff  by  blasphemy  and  card  playing,  and  affriffk'- 
ing  her  by  fighting,  throwing  rocks  and  firing  pistols.  Howes: 
it  be  said  that  the  railway  train  was  doing  any  or  either -^ 
these  things?  It  is  not  claimed  that  defendant's  agents  w^:- 
employed  in  or  participating  in  these  wrongful  acts*. 

It  should  further  be  considered  that  these  officers  of  the  nu"- 
way  train  were  not  civil  officers.  They  had  no  right  or  powtr*' 
arrest  or  imprison  or  determine  the  guilt  or  innocence  of  sa; 
particular  individual,  nor  to  inflict  punishment  on  the  guilty  r 
identifled.  Why  then  should  it  be  said  that  they  did  thein«?h^' 
the  things  complained  of,  or  that  they  suffered  and  pericitirJ 
them  to  be  done,  to  the  injury  of  the  plaintiffs,  or  so  as  to  fc":" 
the  railway  company  liable  to  plaintiffs  for  any  damage  ^ur 
tained  thereby? 

We  recognize  the  fact  that  in  certain  limited  cases  thes^  r»^- 
way  officers  have  a  certain  limited  power  or  authority  in  the  pro- 
tection of  the  property  of  their  employes,  and  in  protectiB?  - 
from  injury,  violence  or  annoyance,  the  passeagevs  en  their  irfe 
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"Under  their  immediate  custody  and  control;  but  beyond  this  we 
kriow  of  no  such  authority  or  power. 

If  plaintiff's  moral  sensibilities  were  outraged,  or  if  she  was 
put  in  fear  by  the  wrongful  aots  of  others,  her  remedy  is  against 
those  who  injured  her  and  not  the  railway  company.  As  to  the 
'injury  sustained  by  plaintiff,  Mrs.  Shields,  by  jumping  out  of  her 
^buggy,  this  is  still  further  removed  from  anj'  possible  connection 
'^ith  the  negligence  of  defendant  in  obstructing  the  pas^way. 

This  negligence  was  not  the  proximate  cause  of  either  injury 
'complained  of.  .  This  was  doubtless  the  view  taken  by  the  judge 
ni>elow  in  dismissing  the  petition  of  plaintiffs. 

The  judgment  is  affirmed. 


MAYSVILLE  &  BIG  SANDY  R.  R.  (^O.  v.  INGRAM. 
(Filed  March  13,  1895— Not  to  be  reported.) 

1.  ConstrnctioD  and  operation  of  railroad  In  street— Damages  to  abuttiog 
property— Where  a  railroad  is  so  constructed  in  a  street  of  a  city  or  town  as 
to  obstruot  and  obauge  tbe  natural  flow  of  water,  and  the  property  of  an 
abutting  lot  owner  is  overflown  or  so  that  the  lot  owqer  is  deprived  of  the 
reasonable  use  of  the  street  in  tbe  usual  mode  of  travel,  as  a  means  of  in- 
gress or  egress  to  and  from  his  property,  and  where  tbe  railroad,  after  being 
oonstructed^  is  so  operated  upon  said  street  as  that  smoke  and  soot  and  cin- 
ders are  thrown  upon  and  Into  abutting  buildings,  the  railroad  company  Is 
liable  for  the  damages  so  done  to  the  property. 

2.  Same— Estoppel— The  owner  of  an  abutting  lot  is  not  estopped  from 
'Claiming  damages  for  the  special  injuries  done  his  property  by  the  construc- 
tion and  operation  otf  a  milroad  in  the  street  by  reason  of  the  fact  that  the 
railroad  vs^s  coustraoted  with  his  knowledge  and  consent,  since  even  if  he 
had  objected  to-such  •construction  he  could  not  have  prevented  it  by  injunc- 
'tion  or  otherwiiie,  1%  being  well  settled  that  injunction  will  not  issue  in  such 
oases  to  prevevt  ifhe  'building  of  tbe  road,  but  tbe  owner  must  resort  to  an 
action  for  damages. 

S.  Same---Measure -of  ^damages— The  measure  of  damages  in  such  case  is 
^•he  fair  cash  value  of  tbe  property  just  before  it  was  known  generally  that 
tbe  railroad  was  to  be  built<,  and  then  ascertain  what,  if  any,  depreciation 
In  its  Value  followed  the  building  of  the  road  by  reason  of  the  injuries  com- 
'plained  of  by  the  plaintiff. 

But  if  any  of  the  injuries  complained  of  are  merely  temporary  In  their 
character,  and  such  as  may  be  remedied  by  proper  drainage,  then  plaintiff 
can  recover  for  such  Injuries  only  the  damages  suffered  up  to  the  time  of 
trial. 

Cochran  A;  Son  and  Wadsworth  &  Son  for  appellant. 

Samuel  J.  Pugh  for  appellee. 

Appeal  from  Lewis  Circuit  Court. 

'Opinion  of  the  court  by  Judge  Grace. 

This  is  an  appeal  by  the  Maysville  &  Big  Sandv  R.  R.  Co. 
from  a  judgment  of  the  Lewis  Circuit  Court  against  it  for  $1,150 
in  favor  of  John  C.  Ingram,  appellee,  for  injuries  done  by  said 
railroad  company  to  his  property,  situated  on  Third  street, *in  the 
town  of  Vanceburg,  along  which  street  the  defendant  has  built 
and  was  operating  its  line  of  railroad,  plaintiff  claiming  that  in 
building  same  they  had  so  elevated   the  grade  as  made  an  em- 
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bankment  along  thin  street  in  fioiit  of  his  property  as  to  obstrnct 
the  usual  and  iiatutral  flow  of  water  from  his  lot,  and  cauFinK* 
same,  in  times  of  rainfall,  to  dam  up  and  overflow  his  ^rounoT 
and  enter  his  wagon  and  blaeksmith  shop,  as  also  to  injure  hia 
residence,  both  being  on  same  street  and  both  fronting  this  line 
of  railway;  and  further  charging  that  the  defendant  had  built  a 
double  track  oi  line  of  railway,  and  this  on  a  narrow  street,  with 
narrow  sidewalks,  and  that  there  was  not  room  sufficient  to 
drive  wagons  or  other  wheeled  vehicles  along  this  street  in  front 
of  his  residence  and  shops,  and  thai  in  this  way  the  ingress  and 
egress  to  and  from  the  property  had  been  and  was  unreasonably 
obstructed  and  hindered;  and  further  charging  that  by  reason  of 
the  narrow  street  and  the  nroximity  of  his  residence  to  same 
(which  was  built  and  ownea  by  him  before  the  building  of  thls- 
line  of  railway),  and  in  the  running  and  operating  of  the  trains, 
that  the  smoke,  soot  and  coal  cinders  was  blown  into  and 
against  his  residence,  and  greatlv  to  the  injury  of  same  Hud  to 
the  great  danger  of  same,  as  well  as  to  the  annoyance  of  himself 
and  family;  plaintiff,  by  reason  of  these  injuries,  claiming  dam- 
ages in  the  sum  of  $3,(XX).  Issue  was  Joined  in  substance  on  all 
these  allegations,  and,  in  addition,  the  railroad  company  assert- 
ing its  right  under  its  charter  and  under  authority  granted  by 
the  corporate  authority  of  the  town  of  Vanceburg  to  build  ita 
line  of  railway  along  Third  street  in  the  way  and  manner  and 
on  the  grade  upon  which  same  was  built,  and  denying  anv  dam- 
age to  the  property  of  plaintiff  other  than  such  as  resulted  to  the 
plaintiff  in  common  with  all  other  persons  living  on  this  street, 
and  near  its  railway,  in  and  from  its  necessary  use,  and  that 
they  had  built  same  in  a  careful  and  prudent  manner:  and  also 
affirming  that  this  railway  was  so  located  and  grade  made  and 
railway  built  with  the  knowledge  and  consent  of  plaintifT,  and 
denying  all  liability  for  any  injury  that  might  thereby  have  been 
done  to  the  property  of  plaintiff. 

Of  this  plea  in  estoppel  it  may  be  said  that  this  court,  early  in 
the  building  of  railroads  in  Kentucky,  affirmed  their  right  so  to 
build  on  and  through  the  streets  of  cities  and  towrfs  when 
authorized  by  their  charters  and  the  legally  constituted  city  or 
town  authorities,  and  refused  to  entertain  injunctions  at  the 
instance  of  the  property  owners  along  such  streets  to  prevent  the 
exercise  of  this  right:  to  build,  but  left  each  party  owning  prop- 
ertv  abutting  on  such  street,  where  the  railroad  might  he  built, 
to  his  separate,  independent  action  for  any  special  damage  he 
mi(rht  sustain  by  reason  of  same. 

We  do  not  well  see  how  the  knowledge  of  plaintifT,  that  defend- 
ant under  its  charter  and  by  authority  and  consent  of  the  town 
authorities  of  Vanceburg  was  so  constructing  its  line  of  railway. 
could  or  should  estop  him  in  his  suit  for  particular  damages  to 
his  property  by  reason  thereof. 

As  early  as  8  Dana,  29.  this  court  said  that  while  the  railway 
might  so  build  its  road  **that  it  was  equally  clear,  both  here  and 
elsewhere,  that  the  owners  of  lots  have  a  peculiar  interest  in  the 
adjacent  street  which    neither   the   local   noi    general  public  can 

Eretend  to  claim — a  private  right,  in  the  nature  of  an  incorporeal 
ere(iitament,  legally  attached  to  their  contiguous  ground— an 
incidental  title  to  certain  facilities  and  franchises  assured  to 
them  i)y  contract  and  by  law,  and  which  are  as  inviolable  as  the 
property  in  the  lots  themselves.''  •  «  ♦  and,  proceeding,  the 
court,  in  spraking  of  the  operating  of  railroads  on  the  streets  of 
a  town  or  city,  tliough  under  legislative  and  municipal  authority, 
said  if  it  should  appear  that  such  use  was  being  made  of  same  a.<i 
•'encroaches  on  any  private  right  or  obstructs  the  reasonable  use 


M.  &  B.  S.  B.  B.  CO.  V.  INGBAM.  855 

and  enjoyment  of  the  street  by  any  person  who  has  an  equal 
right  to  use  it,  we  shall  be  ready  to  enjoin  all  such  wrongful 
appropriations  of  the  highway." 

This  doctrine  was  afflrnied  in  the  case  of  tlie  Elizabethtown. 
Lexington  &  Big  Sandy  R.  R.  Co.  v.  Combs,  10  Bush,  282,  and 
in  this  same  case  the  right  of  an  owner  of  a  lor.  abutting  on  a 
street  so  osbtructed  by  a  railway  company  as  to  impair  his  free 
and  unobstructed  ingress  and  egress  to  and  from  his  property. 
or  so  used  as  that  the  soot  and  smoke  or  fire  blow  into  or  against 
his  property,  and  injured  same  or  impaired  its  value,  to  main- 
tain his  suit  for  damages,  was  affirmed;''  and  tl)is  ease  was 
again  approved  in  the  case  of  J.,  M.  &  I.  R.  R.  Co.  v.  Esterle, 
13  Bush,  677,  and  since  then  it  seems  to  be  the  settled  law  in  tliis 
8tate. 

In  tlie  case  now  under  consideration  tlie  court  below  laid  down 
the  law  carefully,  in  accordance  with  the  oases  cited,  telling  the 
jury  that  plaintiff  might  recover  if  they  found  from  the  evidence 
that  he  was  the  owner  and  in  possession  of  the  property  in  ques- 
tion, abutting  on  third  street,  and  that  the  defendant,  in  the 
grading  of  said  street  and  tlirowing  up  the  e  nbankment  on 
same,  obstructed  this  street  so  as  to  deprive  the  plaintiff  of  the 
reasonable  use  of  same  and  tlie  reasonable  means  of  ingress  and 
egress  to  and  from  liis  property  thereon,  in  the  usual  mode  of 
travel,  or  so  obstructed  the  natural  flow  of  water  as  to  dam  up 
the  same  on  plainciiT's  lots;  or  that  if  they  found  that,  in  the 
use  of  their  road,  its  engines  threw  smoke,  soot  and  cinders 
agiinst,  upon  or  into  his  said  buildings,  to  the  injury  or  damage 
of  same,  that  then,  in  either  event  so  established  by  the  evi- 
deni'e,  plaintiff  might  recover  for  the  injury  po  done. 

This  instruction  was  made  applicable  to  each  lot  owned  by 
plaintiff,  one  on  which  his  residence  was  built  and  the  other 
(some  distance  away)  on  which  his  blacksmith  and  wagon  shops 
were  located. 

The  court  further  instructed  the  jury  that  in  estimating  this 
damage  they  might  take  the  fair  value  of  this  property,  just  be- 
fore it  was  Known  generally  that  this  road  would  be  built,  and 
then  take  any  depreciation  of  the  value  of  this  property  after 
the  building  of  the  railroad,  by  reason  of  the  injuries  complained 
of.  as  estai)lished  by  tlie  evidence,  and  so  estimate  the  damage  to 
plaintiff. 

This  was  the  appropriate  method  of  ascertaining  damages  to 
the  owners  of  lots  and  houses  abutting  a  street  occupied  by  a 
railroad  company  to  an  unreasonable  extent;  and,  as  indicated 
by  this  court  in  the  Esterle  case,  18  Bush,  fi77,  before  cited,  same 
has  been  since  followed  in  this  court. 

After  giving  instructions,  as  above  indicated,  the  court  furtln^r 
told  the  jury  that  they  could  not  estimate  in  favor  of  plaintiff 
any  damage  or  decrease  in  the  value  of  his  property,  by  reason 
of  mere  danger  in  crossing  same  while  <4oing  to  his  postofflce  or 
eslewMiere,  or  for  the  mere  liability  of  horses  to  scare  while 
traveling  said  street,  or  because  the  tracks  on  said  street  and  the 
use  of  them  by  the  trains  was  disatrreeable  or  unsightly  or  other- 
wise unpleasant  to  his  residence  on  this  street;  and  that  if  the 
injury  from  water  overfiowing  the  grounds  of  plaintiff,  by  rea- 
son of  the  embankment,  was  not  permanent  but  only  temporary, 
and  that  same  might  be  remedied  by  proper  drainage,  then  the 
estimate  of  damage  could  only  be  for  such  as  had  occurred  up  to 
the  time  of  trial,  and  these  estimations  were  made  to  apply  to 
both  pieces  of  property. 

Thus  it  appears  that  the  jury  were  not  only  instructed  properly 
as  to  such  matter  of  damage  or  injury  as  should  enter  into  their 
estimate,  but  also  warned  by  the  couVt  to  exclude  other  matters 
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spoken  of  by  plaintiff  and   his  witnesses  that  the  court  thought 

too  remote  to  authorize  any  recovery. 

We  think  this  careful  warning  by  the  court  cured  any  posssible 

€rorr  there  may  liave  been  committed  by  the  court  in  permittiDg 
witnesses  to  speak  generally  of  the  damagre  to  plaintiff's  prop- 
erty b.v  reason  of  tt>e  building  of  the  railroad  in  the  way  and 
manner  it  was  constructed  on  Third  street.  In  addition  to  this 
^guarding  of  the.  jury  in  their  estimates  the  witnesses,  who  first 
«r)oke  in  a  general  way  of  the  damage  in  gross,  were  led  by  fur- 
ther questions  of  both  plaintiff's  counsel  and  by  cross-examina- 
tion of  defendant's  counsel  to  separate  and  give  in  detail  the 
several  items  entering  into  their  estimate  of  damage,  and  thus 
the  court  was  enabled  to  separate,  by  its  instructions  to  the  jury, 
such  items  only  as  should  enter  into  their  verdict,  and  to  ex- 
clude the  others.  That  this  proved  effective  is  shown  by  the 
fact  that  the  jury  only  gave  to  plaintiff  damages  for  a  little  over 
one-third  of  the  amount  generally  estimated  by  plaintiff's  wit- 
nesses. 

We  perceive  no  eiror  prejudicial  to  the  material  rights  of  the 
Appellant. 

Judgment  affirmed. 


FARSON,  LEACH  &  CO.  v.  BOARD  OF  SINKING  FUND 
COMMISSIONERS  OF  CITY  OF  LOUISVILLE. 

(Filed  March  14,  lH9o.) 

1.  GoDBtitutfoDal  law— Right  of  city  to  issue  bonds  to  refund  indebtedness 
—The  sections  of  the  Constitution  of  1891,  liniitiniz  the  indebtedness  that 
mnnioipal  corporations  niaj  incur,  do  noc  prohibit  t-be  city  authorities,  when 
authorized  to  do  so,  from  issuing  refunding  bonds  to  retire  bonds  of  tbe  ciiy 
outstanding  at  tbe  time  of  the  adoption  of 'the  Constitution.  Such  refuna* 
ing  bonds  can  not  he  considered  as  an  increase  of  indebtedness  bj  a  city. 

2.  Same— Even  if  such  refunding  bonds  cnuld  he  considered  as  a  new  and 
Increased  indebtedness,  those  about  to  be  issued  tty  the  city  of  Louisville,  in- 
volved in  this  case,  would  not  increase  the  indebtedness  of  that  city  beyond 
tbe  maximum  sum  permitted  by  the  Constitution. 

3.  Same— Where  an  indebtedness  has  been  authorized  by  a  city  by  an  act 
of  the  legislature  prior  to  the  adoption  of  the  Constitution  of  1891, 'the  city 
may  issue  bonds  to  pay  indebtedness  after  the  Constitution  went  into  effect, 
even  though  it  was  not  incurred  in  tbe  manner  required  by  said  CoDStito- 
tion. 

4.  The  act  of  May  20,  1890,  relating  to  the  refunding  of  certain  bonds  by 
the  city  of  Louisville  was  not  repealed  by  any  of  tbe  provisions  of  tbe  Ken- 
tucky Statutes  relatinir  to  the  "sinkinsr  fund'*'  of  that  city. 

6.  Authority  of  city  to  make  its  bonds  payable  in  frold— Where  general  an- 
tbority  is  given  a  city  to  issue  bonds  to  refund  its  indebtedness,  the  city  may 
make  the  priiioipnl  and  interest  of  the  new  bonds  payable  in  gold  or  other 
currency,  in  its  discretion. 

M.  L.  Barker  for  appellants. 

H.  S.  Barker  for  appellee. 

Appeal  from  Jefferson  Court  of  Coininon  Pleas. 

Opinion  of  the  court  by  Judf;e  Eastin. 

By  the  provisions  of  an  act  of  the  legislature  of  Kentucky,  ap- 
proved March  3(),  IHW,  the  commissioners  of  the  sinking  fund  of 
the  city  of  Louisville,  appellees  herein,  were  charged   with   the 
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payment  of  the  floating  indebtedness  of  that  city,  existing  on 
the  1st  day  of  Januarv,  1879,  and,  for  the  purpose  of  paying  same, 
the  general  council  of  said  city  was  authorized  and  directed  to 
-cause  to  be  issued  and  turned  over  to  said  commissioners,  for 
sale,  the  coupon  bonds  of  said  city  to  the  amount  of  $1,000,000, 
bearing'  interest  at  the  rate  of  5  per  cent,  per  annum,  one-half  of 
said  bonds  to  be  so  issued  that  they  might  be  called  in  and  paid 
-oft  at  any  time  after  ten  years  from  their  date,  and  the  other  naif 
•at  any  time  after  twenty  years  from  their  date. 

Under  an  ordinance  passed  by  the  general  council  of  said  city, 
in  pursuance  of  said  act,  bonds  of  the  city,  to  the  amount  above 
named,  bearing  date  May  1,  18W),  and  conforming  to  the  provis- 
ions of  said  ordinance  and  said  act.  were  issued  and  delivered  to 
appellees  for  the  purpose  above  mentioned,  and  were  sold  by 
them. 

For  the  purpose  of  enabling  appellees  to  call  in  and  pay  ol!  the 
one-half  of  the  bonds  so  issued,  which  were  made  payable  at  the 
expiration  of  ten  years  from  their  date,' the  legislature  of  Ken- 
tucky passed  another  act.  which  was  approved  May  22,  1890, 
whereby  the  mayor  of  the  city  of  Louisivlle  was  authorized  and 
directed  to  cause  to  be  issued  other  bonds  of  said  city  to  the 
amount  of  $5(K),0<i0.  payable  twenty  years  after  date,  and  bearing 
interest  at  the  rate  of  4  per  cent,  per  annum,  and  to  deliver  said 
bonds,  when  issued,  to  the  appellees,  to  be  by  them  sold  at  the 
best  price  obtainable,  but  not  at  less  than  par,  and  to  apply  the 
proceeds  thereof,  when  sold,  to  the  payment  of  the  bonds  issued 
under  said  act  of  March  30,  188<J.  or  to  exchange  them,  in  whole 
or  in  part,  for  the  bonds  issued  under  this  last-mentioned  act,  if 
terms  of  exchange  could  be  agreed  upon. 

The  bonds- authorized  by  the  act  of  May  22,  1890.  amounting  to 
the  sum  of  ^500,000,  were  accordingly  issued  in  conformity  with 
said  act  ai  d  delivered  to  the  appellees,  who  subsqeuentl^  offered 
the  same  for  sale,  and  on  November  7,  1894,  received  a  proposi- 
tion in  writing  from  appellants,  offering  to  pureliase  ti)e  entire 
issue  of  bonds  at  par.  which  proposition  was,  on  the  same  day, 
accepted  in  writing  by  appellees.  Under  said  contract  of  sale 
the  iionds  were  tendered  to  appellants,  and  payment  therefor 
was  demanded  by  appellees,  but  refused,  and  suit  having  been 
brought  to  enforce  the  performance  of  said  contract,  tlie"  lower 
court  adjudged  tliat  the  same  be  enforced,  and  from  that  judg- 
ment this  appeal  is  prosecuted. 

The  grounds  upon  which  appellants  base  their  refusal  to  com 

Ely  with  their  offer  are,  as  we  understand   from   tlie  answer  filed 
y  them  in  the  court  below,  as  follows,  to  wit: 
1st.  That  as  tlie  act  of  May  22,  1890,  under  which  these  bonds 
were  issued,  was  not  acted  upon,  and  as  none  of  said  bonds  w^ere 
sold  until  after  the  adoption   of  the  present  State   Constitution, 
which  went  into   effect  on    September   28.  1891,  and  some  of   the 

Erovisions  of  which  are  supposed  to  forbid  the  issuing  of  these 
onds,  therefore,  they  are  void,  as  being  issued  in  violation  of 
the  State  Constitution. 

2d.  That  this  act  of  May  22,  1890,  was  repealed  by  the  general 
•act  subsequently  passed  with  reference  to  the  sinking  fund  of 
the  city  of  Louisville,  and  found  under  the  head  "Sinking 
Fund,''  at  page  1028,  and  being  section  3010 of  the  Kentucky  Stat- 
Aites;  and 

8d,  That  there  was  no  authority  in  the  mayor  or  in  appellees 
to  make  these  bonds  payable  in  gold,  and  that  both  principal  and 
interest  thereof  being  made  payable  in  gold  coin  of  the  United 
"States,  they  are,  for  that  reason,  void.  Briefly  considering  tliese 
"Objections  in  their  order,  we  need  only  say  that  we  can  not  agree 
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with  appellants  in  their  contention  that  the  issuing  of  the<e. 
bonds  is  a  violation  of  any  provision  of  the  Constitution  of  this 
State. 

The  argument  for  the  appellants,  on  this  branch  of  the  case, 
is  based  largely  upon  the  assumption  that  the  creation  of  this 
indebtedness  of  $r)(N),0(Ki.  by  the  issue  of  bonds  to  that  amount, 
would  increase  the  aggrejjate  indebtedness  of  the  city  of  Louis- 
ville to  an  amount  in  excess  of  the  Constitutional  limit  of  10  p*^ 
centum  of  the  assessed  value  of  the  taxable  property  therein.  8s 
fixed  by  section  158  of  the  Constitution  for  cities  of  the  ^ui 
class,  to  which  the  city  of  Louisville  belong.s. 

In  reply  to  this  argument  it  is  only  necessary  to  call  attention 
to  the  fact  that  the  certificates  of  'the  officials  of  the  city  of 
Louisville  in  charge  of  these  departments,  viz.  of  the  jsecretary 
and  treasurer  of  the  sinking  fund,  of  the  city  comptroller  and  of 
the  citv  assessor,  purporting  to  give  the  respective  amounts  of  thf 
bonded  Indebtedness,  the  floating  indebtedness  and  the  as.<e5?e(l 
value  of  the  taxable  propertv  in  said  city,  as  of  the  date  on 
which  this  contract  for  the  sale  of  these  bonds  was  made,  allot 
which  certificates  were  filed  and  are  to  be  considered  in  evidence 
in  this  ca«e,  conclusively  show  that,  even  if  the  indebtednesji 
represented  by  the  bonds  here  In  issue  were  to  be  considered a?^ 
an  additionalitem  of  indebtedness,  still  this  would  not  make  an 
aggregate  indebtedness  nearly  equal  to  10  per  centum  of  the 
assessed  value  of  the  taxable' property  in  said  city.  This  arpj- 
ment  must,  tlierefore,  fail  because  it  Is  based  on  a  niistaken 
assumpti'in  of  fact. 

But  even  if  this  were  not  so,  it  seems  to  us  that  as  these  bonds 
are  expressly  issued  for  the  purpose  of  retiring  or  taking  the 
place  of  other  outstanding  bonds  of  said  city,  the  amount  r**pre- 
sented  by  them  is  not  to  be  considered  as  an  increase  cf  t!)^ 
city's  Indebtedness  in  estimating  the  amount  of  indehtedneis^ 
which  it  may  incur  under  the  constitutional  limit  above  referrf^d 
to,  but  that  it  is  ♦^xpressly  excluded  from  such  calculation  by 
the  closing  s-entenc**  of  said  section  158  of  the  i'onstiiution. 
which  is  in  these  words,  to  wit:  **Nothing  herein  shall  pr^^vent 
the  issue  of  renewal  bonds,  or  bonds  to  fund  the  floating  indebr- 
edness  of  any  city,  town,  countv,  taxing  district  or  other  niunici-, 
pality." 

And,  furthermore,  even  if  the  indebtedness  represented  by 
these  bonds  had  in  fact  increased  the  aggregate  indehtednf!=j' •^f 
said  city  to  an  amount  in  excess  of  the  constitutional  limit  ofl<> 
per  centum  of  the  assessed  value  of  the  taxat)le  prop*  rty  therein. 
yet  the  fact  that  it  was  authorized  under  the  act  of  MaV  t2.  ^^^^ 
passfd  prior  to  tlje  adoption  of  the  Constitution,  would  seem  to 
protect  it  under  tlie  language  of  another  clause  in  said  secfioii 
158  of  the  Constitution,  which  is  in  these  words,  to  wit:  "Pr^;- 
vided  any  city.  town,  county,  taxing  district  or  oth>'r  munici- 
pality may  contract  an  indebtedness  in  f  xce-«s  nf  such  liinira- 
tions  (10  per  cf^nt.  of  assessed  value  of  taxable  property  in  tlii? 
case),  wlien  the  sam»»  lias  been  authorized  under  laws  hi  force 
piror  to  the  adoption  of  this  Constitution." 

A  qiiesti(»n  very  similar  to  this  was  recfMitIv  considered  by  thi« 
court  in  the  case  of  Aydelott  v.  South  Louisville.  16  Ky.  Lav 
Ren..  166.  in  which  the  validity  of  certain  bonds  of  South  Lniii^' 
ville.  issued  suhsequ^nt  to  the  adoption  of  the  present  ConsthutioD 
under  an  act  (jf  the  ingislature  passed  prior  to  the  adoption ''f 
the  Constituti(»n,  was  (piestioned  upon  the  same  grounds  iirg^^d 
here,  and  in  that  case  the  bonds  were  held  valid  and  unaffectt-d 
by  the  provisions  of  the  Constitution.  We  r*^fer  to  that  («?♦'« 
without  quoting  from  the  opinion,  as  settling  the  question  fi"'^* 
under  con sd oration  here. 
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In  the  next  place,  as  to  the  contention  of  appellants  that  thia. 
act  of  May  22,  189(),  under  which  these  bonds  were  issued,  was 
repealed  by  section  3010,  Kentucky  Statutes,  it  is  suffieent  to 
say  that  not  only  is  there  nothing  in  this  general  act,  found  ia 
section  8010,  inconsistent  with  the  provisions  of  the  act  of  May  22> 
1890,  but  the  ver>'  Ai'st  clause  of  said  section  8010  is  in  these 
words,  to  wit:  **The  sinking  fund,  to  pay  the  bonded  debt  of  the 
city,  is  hereby  continujd  as  now  established  by  law."  There 
was,  therefore,  no  repeal  of  this  special  act  bv  section  8010,  Ken-, 
tueky  Statutes. 

The  only  other  ground  upon  which  It  is  claimed  that  these 
bonds  are  invalid  is  based  upon  the  fact  that  tliey  are  made  pay-, 
able,  both  principal  and  interest,  in  gold  coin  of  the  United 
States,  while  there  is  nothing  said  in  the  act  authorizing  their  is*, 
sue  as  to  the  kind  of  currency  or  money  in  which  they  are  to  be 
made  payable. 

The  precise  cjuestion  here  raised  was  passed  upon  by  the 
Supreme  Court  of  Alabama,  and  that  court,  in  its  opinion  sus- 
taining the  power  of  the  city  to  make  its  bonds  payable  in  gold, 
although  the  act  authorizing  them  was  entirely  silent  on  the 
subject,  uses  this  lanugage,  to  wit:  ** Express  and  general  power 
to  issue  negotiable  bonds,  in  the  absence  of  legislative  restric- 
tions, carries  tiie  implied  or  incidental  power  to  make  them  pay- 
able generally;  that  is.  in  currency,  which  is  constitutionally  a 
legal  tender,  or  payable  in  the  particular  coin  which  constitutes 
the  legal  and  commercial  standard  by  which  the  value  of  other 
kinds  of  currency  is  measured."  (Judson  v.  City  of  Bessemer^, 
87  Ala.,  240;  also  Ashley  v.  Board  of  Supervisors,  &c.,  60  Fed. 
Rep.,  55;  Moore  v.  City  of  Walla  Walla,  60  Fed  Rep..  961.) 

It  seems  to  us  that  in  every  grant  ot  power  of  this  kind  the  leg-, 
islature  may  be  presumed  to  have  left  something  to  the  discre- 
tion of  the  grantee  of  the  power  where  the  exercise  of  discretion 
would  necessarily  or  naturally  be  incidental  to  a  full  and  com- 
plete execution  of  the  power  in  all  its  details.  In  other  words, 
there  is  contemplated  in  and  embiaced  by  every  such  prant  not 
only  the  powers  conferred  in  express  words,  but  those  fairly  im- 
plied in  or  incident  to  the  powers  expressly  granted.  In  determ- 
ining the  extent  of  the  power,  therefore,  some  regard  should  be 
had  to  the  objects  of  the  priant. 

As  said  in  the  case  of  South  v.  City  pf  Newbern,  70  N.  (*.,  14, 
in  discussing  the  powers  of  municipal  corpora  ions  under  legisla- 
tive grants,  "if  we  say  they  can  do  nothing  for  which' a  warrant 
could  not  be  found  in  the  language  of  their  charter,  .ve  deny  them, 
ill  many  cases,  the  power  of  self-preservation  as  well  as  many  of 
the  means  necessary  to  effect  the  essential  object  of  their  creation, 
hence  they  may  exercise  all  the  powers  within  the  fair  intent  and 
purpose  of  their  creation,  which  are  reasonably  necessary  to  give 
effect  to  powers  expressly  granted,  and  in  doing  this  they  must 
have  the  choice  of  means' adapted  to  ends,  and  are  not  confined 
to  any  one  mode  of  operation/' 

Looking  now  at  the  powers  granted  in  the  case  beforp  us,  and 
the  (objects  and  purposes  of  the  same,  we  find  that  they  w^re, 
among  other  things,  and  mainly  to  issue  its  negotiable  securi- 
ties, running  over  a  period  of  twenty  years,  for  the  pr.rpose  of 
borrowing  money  by  the  sale  thereof  at  their  face  vjilue.  anci 
carrying  a  low  rate  of  interest.  These  bonds  are  to  be  otfered  on 
a  market  in  which  there  is  current  more  than  one  circulating 
medium,  but  one  which  is  regarded  as  more  stable  and  less  sub- 
ject to  fluctuation  than  any  other,  which  is  the  recognized 
standard  of  value  and  which  is  the  equivalent  of  and  corresponds 
in  value  with  that  which  the  borrower  is  to  receive  for  its  bonds. 
Can  there  be  any  legal  reason  why  the  borower,  in  case  it  should. 
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seem,  in  the  exercise  of  Bound  discretion,  botli  prudent  and 
advantageous  to  stipulate  for  the  payment  of  the  ioan  in  that 
particular  uie:liuin  of  circulation,  so  that  the  exact  measure  of 
the  contract  what  is  to  be  paid  by  the  borrv)wer  on  the  one  hand 
^nd  what  is  to  be  received  by  the  lehder  on  the  other— may  be 
fixed  and  understood  by  both  contracting  parties,  should  not  be 
4illowed  to  so  contract?  It  seems  not  to  us,  and  it  further  seems 
to  us  that  this  is  purely  a  matter  of  contract  which  should  be 
and  is  entrusted  to  the  discretion  of  the  borrower,  who  is  thus 
"authorized  to  go  into  the  open  market  to  negotiate  the  desired 
loan,  and  who  might,  under  some  circumstances,  be  seriously 
■'embarrassed,  or  possibly  rendered  whollv  unable  to  negotiate  hfs 
securities,  if  denied  this  pirvilege  of  contracting  as  to  these 
xletails.  as  an  individual  might  do. 

We,  tnerefore,  see  no  valid  objection  to  these  bonds  by  reason 
-of  their  having  been  made  payable  in  gold,  and  the  judgment  of 
^tbe  lower  court  is  atUrnied. 


MORELAND'S  ASS'EE,  Ac.  v.  CITIZENS  SAVINGS   BANK. 
(Filed  March  16,  1895— Not  to  be  reported.) 

1.  The  fact  that  the  protest  of  a  negotiable  note  held  by  a  bank  was  made 
by  a  notary  puhlio,  who  was  the  cashier  and  a  stockholder  of  the  bank,  does 

not  invalidate  it. 

2.  Pleadings— Premature  submission— Where  defendant's  motion  fo  require 
plaintiff  to  make  his  reply  more  specific  was  not  orerruled  until  February 
13th,  it  was  error  to  submit  the  case  on  the  next  day  without  giving  defend- 
ant time  to  plead  and  take  proof  in  support  of  his  defense,  his  rejoinder  not 
being  due  until  said  motion  was  disposed  of. 

C.  S.  Walker  for  appellants. 

R.  S.  Todd  ami  Reuben  A.  Miller  for  appellee. 

-Appeal  from  Daviess  Circuit  Court. 

Opinion  of  tiie  court  by  Judge  Guflfy. 

Citizens  Saving  Bank  instituted  suit  in  the  Daviess  Circuit 
Court  against  S.  V.  Walden,  J.  P.  Moreland,  etc.,  seeking  to 
recover  judgment  on  a  bill  of  exchange  for  |6,(XX).  E.  P.  Taylor, 
assignee  of  Moreland,  by  petition  asked  to  b?  and  was  made  party 
defendant,  and  set  up  various  defenses.  Judgment  was  finally 
rendered  in  favor  of  plaintiff  for  $4,8()5.  From  that  judgment  said 
Taylor  and  the  defendants  have  appealed  to  this  court,  and  insist 
that  the  notary  public,  being  the  cashiei  of  the  plaintiff  bank  and 
a  stockholder  in  the  same,  could  not  legally  protest  said  bill,  and 
also  claim  that  the  action  did  not  stand  for  trial  at  the  term  at 
which  judgment  was  rendered. 

The  fact  that  the  notary,  Parrish,  was  cashier  of  and  a  stock- 
holder in  said  Citizens  Savings  Bank  does  not  invalidate  the 
protest.  It,  however,  appears  that  appellant  had,  in  February, 
1894,  entered  a  motion  to  require  appellee  to  make  its  replv  more 
speciflc,  and  that  said  motion  was  taken  under  consideration  b.v 
the  court,  and  so  held  until  July  13,  1894,  and  then  overruled. 
Appellant  then  asked  for  time  to  reopen  and  prepare  the  case  for 
trial,  which  motion  was  denied  by  the  court  and  judgment  ren- 
dered on  July  14,  1894,  being  the  last  day  of  that  term  of  court. 
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The  rejoinder  of  the  appellants  was  not  due  until  the  motion  of 
appellants  had  been  decided,  hence  it  seems  to  us  that  the  court 
erred  in  not  allowing  appellant  time  to  plead  and  time  to  take^ 
proof  in  support  of  his  defense,  the  action  having  been  trans- 
ferred to  equity. 

The  judgment  is,  therefore,  reversed  and  cause  remanded,  witbi 
directions  to  allow  appellants  to  complete  the  pleadings  and  pre- 
pare the  cause  for  trial  and  for  further  proceedings  consistent, 
with  this  opinion. 


PITTSBURG,    (UNCINNATI,    CHICAGO   &   ST.   LOUIS  RY.. 

CO.  V.  GELTVIAKER,  BY,  &o. 

(Filed  March  26,  1895— Not  to  be  reported.) 

1.  Railroads— CoDtributory  Degligence—lDBtruotioos— In  an  action  by  an. 
infant  to  recover  damages  for  personal  injuries  alleged  by  him  to  have  been 
caused  by  the  gross  neglect  of  a  railway  oompany  in  backing  one  of  Its  car& 
upon  hlin  when  he  was  atremptiing  to  cross  a  street  in  a  city,  and  when  the- 
defendant's  evidence  conduces  to  show  that  plaintiff  was  Injured  while 
attempting  to  iiret  upon  or  hold  to  or  in  some  manner  ride  upon  a  movin^i; 
train,  pare  of  which  had  alreadv  passed  him,  it  was  a  prejudicial  error  for^ 
the  court  to  refuse  to  Rive  the  following  instruction,  vix  :  *'If  *  *  the  plain- 
tiff,  knowing  it  to  be  Improper  or  imprudent  to  do  so,  voluntarily  approached 
the  side  of  a  moving  train,  the  front  end  of  which  had  passed  him.  and 
thereby  came  in  contact  with  said  train  and  was  injured,  he  can  not  recover 
and  the  verdict  must  be  for  the  defendant. 

2.  The  return  of  a  verdict  by  the  jury  within  ten  minutes  after  retiring 
does  not  necessarily  show  passion  or  prf  judloe  on  its  part  in  an  action  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been  caused  by  the  grosa 
neglect  of  a  railroad  company. 

3.  Where  a  witness,  when  called  to  testify,  is  found  to  be  so  intoxicated 
that  his  conduct  and  testimony  is  prejudical  to  the  party  calling  him,  that 
party  should,  at  the  time,  call  the  court's  attention  to  his  condition  and  ask. 
a  continuance  until  he  is  restored  to  his  normal  condition. 

Chas.  H.  Gibson  for  appellant. 

R.  C.  Davis  and  Matt  O'Doherty  for  appellee. 

m 

Appeal  from  Louisville  Law  and  Equity  Court. 
Opinion  of  the  court  by  Judge  GufTy. 

In  1891  Charles  Geltmaker,  an   infant,  by  Ben  Reiley,  his  next- 
friend,  instituted  suit  in  the  Louisville    Law  and  Equity  Court 
against  the  appellant,  the   Pittsburg,  Cincinnati,  Chicago  &•  St. 
Louis  Ry.  Co.     The  petition  in  substance  alleges  tliat  the  appel-.. 
lant  by  gross  negligence  ran  back  a  train  of   cars  while  appellee 
was  in  the  act  of  crossing  Fourteenth  street,  in   Louisville.  Ky., 
at  or  near  its  intersection   with   the  north   line  of  Pirtle  street, 
upon  him,  so  crushing  his  left  leg  that  it  had  to  be  amputated  to 
save  his  life,  and  crushing  his  left  hand  so  that  portions  thereof/- 
had  to  be  amputated,  and  otherwise  injured   him  to  the  amount' 
of  $26,(J(X),  for  whicii  judgment  was  asked. 

The  appellant,  in  the  first  paragraph  of  its  answer,  denied  that 
the  injury  was  caused  in  the  manner  alleged  by  plaintiff,  and 
traversed  all  the  material  averments  of  the  petition.  Xb.^  second 
paragraph  alleged  in  substance  that  appellee's  injury  was  caused' 
entirely  by  his  own  carelessness;  that  he,  without-  authority 
or  right,  attempted  to  get  upon  and  ride  on    the  train   o^  freight, 
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oars  passing  through  Fourteenth  street,  and  while  so  attempt- 
ing to  get  on  said  train  fell  under  the  train  and  thus  received  the 
injuries  complained  of,  and  that  without  any  fault  or  negligence 
upon  the  part  of  appellant.  To  this  answer  appellee  replied, 
traversing  the  same.  A  trial  resulted  in  verdict  and  judgment 
in  favor  of  appellee  for  $10,(XX). 

Appellant's  motion  for  a  new  trial  having  been  overruled,  it 
has  appealed  to  tliis  court  and  asks  a  reversal,  claiming  that 
many    errors  to  its  prejudice  occurrd  in  the  court  below. 

It  is  not  necessary  to  discuss  the  alleged  errors  in  detail.  It 
p«3ms  to  us  that  the  instructions  given  on  appellee's  motion  were 
proper.  Appellant  insists  that  the  court  erred  in  refusing  the 
instruction  asked  for  by  it.  We  are  of  opinion  that  no  error  oc- 
curred in  that  regard,  except  as  to  instruction  No.  8  asked  by 
appellant,  and  was  as  follows:  '*If  the  jury  believe  from  the  evi- 
dence that  the  plaintiff,  knowing  it  to  be  Improper  or  imprudent 
to  do  so,  voluntarily  approached  the  side  of  a  moving  freight 
train,  the  front  end  of  which  had  passed  tiim,  and  thereby  came 
in  contact  with  said  train  and  was  injured,  he  can  not  recover, 
»nd  the  verdict  must  be  for  defendant.'' 

The  real  contention  of  appellee  seems  to  be  that  the  train  had 
moved  forward  and  that  he  attempted  to  cross  the  crack,  and 
the  train  was  suddenly  moved  back  and  thus  caused  his  injury. 
The  defendant's  chief  contention  seems  to  be  that  appellee  at- 
tempted to  get  upon  the  steps  of  the  car,  or  in  some  manner  ride 
•on  or  hold  to  the  train,  and  thereby  fell  under  the  wheels  and 
was  injured.  Instruction  No.  8  presented  the  view  of  defendant 
^s  to  this  contention,  and  shoulcl  have  been  given. 

The  fact  that  the  jury  returned  the  verdict  within  ten  minutes 
Bfter  retiring  does  not  necessarily  show  that  it  was  given  under 
the  influence  of  passion  and  prejudice. 

It  may  be  that  the  witness,  Flshej,  was  in  such  an  intoxicated 
condition  that  his  conduct  and  testimony  prejudiced  appellant, 
yet  if  such  was  his  condition  when  introduced,  appellant  should 
then  have  called  attention  to  that  fact  and  asked  for  a  contin- 
uance until  the  witness  was  restored  to  his  normal  condition. 

The  newly-discovered  testimony  of  Crutcher,  which  it  appears 
oould  not,  with  reasonable  diligence,  have  been  discovered  be- 
fore the  trial,  would  be  material  and  not  merely  cumulative.  It 
^eerns  to  us  that  appellant  sliould  have  an  opportunity  to  pro- 
tluce  the  evidence  of  Crutcher. 

If  plaintiff  was  injured  in  the  manner  alleged  by  him  be  is 
tjlearlv  entitled  to  recover;  but  if  the  injury  was  the  result  of  his 
■own  careless  and  illegal  conduct,  as  claimed  by  appellant,  then 
Appellant  should  not  suffer. 

For  the  errors  indicated  the  iudgment  of  the  court  below  is  re- 
versed and  cause  remanded,  with  directions  to  award  a  new  trial 
«iTd  for  further  proceedings  consistent  with  this  opinion. 


McKAY  V.  MAYES,  Ac. 

(Filed  February  6,  1895— Not  to  be  reported.) 

I.  Id  the  absence  of  any  aununona.  in  tbe  record  filed  on  appeal  a  recitatton 
In  a  judgment  that  the  defendant  had  been  duly  saiutooned  wonld  not  be 
sufficient  evidence  of  tbe  service  of  a  summoos  to  sustain  the  judirnient  in 
the  absence  of  proof  on  the  question;  hut  where  the  motion  by  defendant 
for  a  new  trial  is  based  on  the  ground  that  no  summons  on  the  amended  and 
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supplemental  petition  was  issued  or  served,  it  must  be  Inferred,  from  the 
tground  of  the  motion,  that  servloe  of  process  was  had  on  the  original  peti- 
tion. 

2.  Summons  on  an  amended  or  supplemental  petition  is  not  necessary 
where  the  amendment  sets  up  no  new  matter  and  no  distinct  cause  of  action 
from  that  set  out  in  the  orlKlual  petition. 

In  an  action  by  a  daughter  on  a  note  which  she  holds  as  a  gift  form  her 
deceased  mother,  made  with  the  consent  of  the  mother's  husband  and  by 
"him  endorsed,  an  amended  or  supplemental  petition  by  surviving  husband 
of  the  mother,  now  dead,  and  by  her  executor  disclaiming  all  interest  of  any 
-character  in  the  note,  doe<  not  set  up  such  new  matter  or  distinct  cause  of 
action  as  renders  service  of  a  summons  thereon  on  the  defendant  and  maker 
•of  the  note  necessary. 

8.  Husband's  interest  in  wife's  personal  estate—Cboses  in  action  belonging 
to  the  wife  at  the  time  of  her  marriase  vest  in  the  husband,  provided  he  re- 
duce them  to  possession  or  dispose  of  them  during  coverture.  If  the  husband 
survive,  without  havlnff  so  reduced  them  to  possession  or  disposed  of  them, 
lie  l8  entitled  to  take  them  as  administrator  of  the  wife,  and,  after  paying 
ber  debts,  he  takes  the  surplus  ahsolutt^ly. 

Choses  in  action  accruing  to  the  wife  during  coverture  vest  absolutely  in 
the  husband. 

E.  W.  Hlnes  and  E.  E.  McKay  for  appellant. 

.   John  S.  Kelly  for  appellees. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

On  the  14th  day  of  May,  1877,  E.  E.  McKay,  the  husband  of 
appellant,  executed  his  promissory  note  to  Mrs.  CharrieMcElroy, 
wife  of  R.  A.  MoElroy,  for  the  sum  of  ♦3,(X)0,  and  to  secure  the 
payment  of  the  note  E.  E.  McKay  and  his  wife  executed  a  mort- 
gage on  certain  land  in  Nelson  county,  and  by  the  terms  of  the 
agreement  E.  E.  McKay  was  to  and  did  procure  a  policy  of  life 
insurance,  which  he  assigned  to  Mrs.  McElroy  as  additional 
security  for  the  payment  of  the  note. 

Mrs.  McElroy  died  in  1882.  The  husband,  R.  A.  McElroy,  sur- 
vived her.  Before  her  death,  with  the  consent  of  the  husband, 
she  gave  and  delivered  to  her  daughter,  Mary  McElroy,  now  the 

wife  of  T.  Scott  Mayes,  the  *3,0()0  note. 

On  October  7,  1891.  E.  E.  McKay,  for  the  interest  that  was  due 
on  the  note,  executed  to  Mary  McElroy  Mayes  his  note  for  $2,440, 
and  to  secure  the  payment  of  which  executed  a  mortgage  on  the 
same  property  embraced  by  the  first  mortgage,  and  likewise 
assigned  insurance  policy. 

This  action  was  instituted  by  appellee,  Mary  McElroy  Mayes, 
and  her  husband.  T.  Scot^-  Mayes,  to  recover  on  the  note»,  and 
to  subject  the  land  and  life  inminince  policy  to  the  payment 
thereof.  E.  E.  McKay  answered,  but  upon  the  trial  of  the  case 
the  court  rendered  judgment  against  E.  E.  McKay  for  the 
amounts  of  the  not^s  and  interest,  and  ordered  a  sale  of  the  prop- 
erty to  pay  them.  But  before  rendering  the  judgment  T.  Scott 
Mayes  aualifled  as  the  administrator  of  the  estate  of  Charrie  Mc- 
Elroy, deceased,  and  he,  as  such  administrator,  and  the  hus- 
band, R.  A.  McElroy,  filed  an  amended  and  supplemental  peti- 
tion, disclaiming  any  interest  in  the  note,  and  askbd  that  the 
plaintiff,  Mary  McElroy  Mayes,  recover  thereon. 

E.  E.  McKay  does  not  appeal,  but  his  wife,  Ophela  W.  McKay, 
prosecutes  this  appeal.  She  tiled  grounds,  ancf  entered  motion 
to  have  the  judgment  set  aside  because  **the  same  is  void  as  to 
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her,  she  not  having  been  served  with  summoni!  or  process  on  the 
amended  or  supplemental  petition  of  T.  Scott  Mayes,  adminis- 
trator of  Mrs.  Charrie  McElroy,  deceased,  and  others,  and  not 
bein^  before  said  court  as  to  said  amended  and  supplemental 
petition  herein/' 

The  court  overruled  her  motion  and  grounds  to  have  the  ]udg« 
ment  set  aside.  From  that  action  of  (he  court  this  appeal  ig 
prosecuted.  There  is  no  summons  in  the  record  to  show  that  the< 
appellant  had  been  summoned  to  answer  the  original  petition^ 
The  judgment  recites  that  Ophelia  McKay   was  duly  summoned 

in  the  original  petition. 

In  the  absence  of  a  summons,  this  recitation,  being  merely 
formal,  would  not  be  sutflcient  evidence  of  service  without  any 
other  proof,  and  by  the  authority  of  I  oiig  v.  Montgomery,  6- 
Bush,  894,  we  would  hold  that  the  judgment  should  be  reversed. 
But  the  apppllant.  in  tlie  grounds  which  the  files  to  have  the 
judgment  set  aside,  admits  she  was  before  the  court  on  the 
original  petition  by  saying  "she  was  not  served  with  summons 
or  process  on  the  amended  and  supplemental  petition."  This 
admission,  together  with  tiie  recital  in  the  judgment  that  she 
had  been  summoned  to  answer  the  original  petition*  is  siittieient 
evidence  that  slie  was  before  the  court  on  the  original  petition. 

Is  it  not  reasonable  to  conclude  she  was  before  th^  court  on 
the  original  petition  or  siie  would  have  mad(>  that  one  of  her 
grounds  for  setting  the  judgment  aside?  To  have  shown  this 
fact  would  have  been  sufficient  to  have  set  the  Judgment  aside. 
Had  it  existed,  she  certJiinly  would  have  shown  it* 

It  is  insisted  that  she  should  have  been  ftuminoHed  on  the 
amended  and  supplemental  petition  before  tlie  court  was  author-- 
izcd  to  render  judgment  in  the  case.  No  additional  cause  of  action 
was  set  up.  No  additional  facts  were  alleged  in  relation  to  the 
cause  of  action  declared  upon.  Upon  the  other  hand  the  admin- 
istrator of  the  estate  of  Charrie  McElroy,  deceased,  and  her  sur- 
viving husband  disclaimed  any  ownership  in  the  note  in  suit. 

As  the  amended  petiti(»n  set  up  no  new  matter  and  a  distinct 
cause  of  action,  not  connected  with  that  emt>raced  by  tlie  orig- 
inal petition,  the  court  did  not  err  in  treating  it  as  confessed  as 
to  the  appf^llant  by  her  failure  to  answer,  she  haviaig,  as  we  hold, 
been  summoned  to  answer  the  original  petition.. 

The  proof  shows  the  note  was  given  and  delivered  to  the 
daughter  by  the  mother,  with  the  consent  of  the  husl>and,  andi 
she  thus  acquired  the  ownership  of  the  note.  If  any  interest  in. 
the  note  survived  to  the  husband  he  fully  passed  it  wlien  he, 
after  the  death  of  his  wife,  endorsed  her  name  across  the  hack 
of  it.  If  it  did  not  survive  to  him,  as  contended  by  appellant,  but 
to  the  administrator  of  the  estate,  that  right  was  rt^linquished 
by  the  amended  petition.  In  either  state  of  case  the  judgment 
concludes  both  husband  and  administrator^ 

However,  except  for  the  fact  the  note  was  gi^^en  to  the  daugh- 
ter, the  surviving  husband  of  Charrie  McElri)y,  R.  A.  McElroy, 
would  have  taken  the  bt^neficial  interest  in  his  own  right,  and 
could  have  maintained  this  action  as  survivor. 

(■hoses  in  action  of  the  wife  at  her  marriage  vest  in  her  hus- 
band on  condition  that  he  reduce  them  to  his  nossession  or  dis- 
pose of  them  during  coverture.  If  the  husl^and  survive,  and  no 
such  disposition  having  been  made  of  them,  the  husband  then 
is  entitled  to  have  them  as  administrator,  and  after  the  payment 
of  her  debt  he  is  entitled  to  the  surplus. 

If  chosos  in  action  accrue  to  her  while  slie  is  covert  they  vest 
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absolutely  and  eo  instant!  in  ber  buBband,  because  sbe  bas  no 

legal  capacity  to  take  in  ber  own  rigbt  during  coverture.  "  If  the 

oboses  in  action   accrue   to   the   wife  during  coverture,  then  an 

action  may  be  maintained  by  the  husband  alone  or  by  the  wife- 
joining  in  the  action.  When  a  chose  in  action  thus  accrues  the 
surviving  husband  can  maintain  the  action  in  bis  personal  right 
and  character.  (Jones'  Adm'r  v.  Warren's  Adm'r,  4  Dana,  3.5l. ) 
It  follows  from  this  that,  although   the  gift  of  the  note  was  in 

§arol,  the  endorsement  of  the  liusband  on  the  note,  after  the 
eath  of  the  wife,  entitled  the  daughter  to  maintain  the  action 
without  either  joining  the  husband  or  administrator  of  the  estate 
of  the  w¥fe.  Except  for  his  endorsement  on  the  note,  as  the  gift 
was  by  parol,  the  husband  would  have  been  a  necessary  party 
to  the  action. 

It  is  insisted  by  counsel  for  appellant  that  the  cases  subse— 
Quent  to  Jones'  Adm'r  v.  Warren's  Adm'r,  supra,  have  contra- 
alcted  the  doctrine  announced  in  t!iis  ease.  Brown  v.  Alden,  11 
B.  M..  141;  Cox  v.  Coleman,  18  B.  M.,  458,  are  cited  to  sustain 
this  contention.  In  neither  of  the  cases  was  the  question  in- 
volved as  in  Jones'  Adm'r  v.  Warren's  Adm'r. 

In  each  case  the  question  involved  whs  as  to  whether  tlie  sur- 
viving husband  or  the  life's  heirs  would  take  the  wife's  separate- 
estate.  The  liusband  was  expressly  deprived  of  the  use,  control 
or  ownership  of  the  property  during  the  lifetime  of  the  wife.  The- 
very  terms  of  the  instruments  which  created  the  separate  estate 
placed  it  beyond  the  power  of  the  husband  to  acquire  any  inter- 
est in  the  property  during  the  lifetime  of  the  wife. 

In  Brown  v.  Alden,  supra,  the  court  said  that  the  personalty 
left  was  at  the  disposition  of  the  law,  "which  gives  the  person- 
alty, including  furniture  and  money  or  notes,  to  the  husband  as 
survivor  or  as  administrator." 

The  question  as  to  who  could  maintain  the  action  was  not 
directly  involved  in  the  case,  and  the  court  seems  not  to  have 
decided  who  could  maintain  the  action.  The  court  in  that  case 
recognized  the  common  law  doctrine  that  tlie  interest  the  wife 
has  in  personal  property  in  possession  vests  absolutely  in  the 
husband. 

In  Cox   V.  Coleman,  supra,  the   court   held    that   the   separate 
estate  of  the  wife  at  her  (leath  vested  absolutely  in  the  husband' 
as  survivor  or   administrator   of   the   wife's   estate,  the  question 
not  being  raised  as  to  how  the  action   should   be  brought  by  the. 
husband,  whether  in   his   personal   character   as   survivor   or   as. 
administrator  of  his  wife's  estate. 

If,  In  these  cases  cited,  the  court  was  in  doubt  as  to  the  char-, 
acter  in  which  the  husband  should  sue  to  recover  the  separate- 
estate  of  his  deceased  wife,  and,  therefore,  did  not  care  to  ex-. 
press  an  opinion,  no  doubt  could  be  entertained  in  this  case  be-, 
cause  it  was  a  chose  in  action  accruing  to  the  wife  during  cover- 
ture, vesting  absolutely  and  eo  instanti  in  the  husband;  and  sec-, 
tion  11,  chapter  31,  General  Statutes,  does  not  change  the  rights, 
of  the  husband  in  such  choses  in  action. 

It  is  insisted  by  counsel  for  appellant  that  this  is  not  the  kind' 
of  contract  that  is  assignable  under  the  statute  because  it  does 
not  embrace  only  a  contract  to  pay  money.  A  sufficient  answer 
to  this  is  to  say  that  the  note  assigned  was  an  obligation  dis- 
tinctively to  pay  money.  The  mortgages  and  the  assignment  of 
the  insurance  policy  were  simply  incidents  to  the  obligation. ;a«jr 
signed.  The  liens  embraced  thereon  followed  the  debt.^ 
Judgment  affirmed. 

vol.  16—55 
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H.  B.  CLAFLIN  CO.  v.  LEVITCH,  Ac. 

(Filed  February  5,  1896— Not  to  be  reported.) 

1.  A  payroeDt  for  goods  at  the  time  of  purchase  by  an  insolvent  merchant 
Is  not  an  unlawful  preference  of  a  creditor  by  the  debtor,  such  as  will  op- 
erate HB  an  assignment  of  the  debtor's  estate  for  the  benefit  of  all  his  cred- 
itors under  the  act  of  1856. 

2.  Same— Judgment  not  authorized  by  pleadings— Evidence  of  payment  of 
a  particular  debtor  by  an  insolvent  creditor,  in  contemplation  of  insolvency, 
will  not  authorize  a  judgment  declaring  such  payment  to  operate  as  an  as- 
signment of  the  debtor's  estate  for  the  benefit  of  creditors  under  the  act  of 
1856,  unless  said  transaction  is  set  out  in  the  pleadings  as  the  unlawful  act 
for  which  such  judgment  is  sought. 

R.  H.  Cunningham  for  appellant. 

Yeanian  &  Lockett  for  appellees. 

Appeal  from  Henderson  ("ircuit  Court. 

Opinion  of  the  court  by  Judge  Grace. 

This  record  presents  a  question  between  the  H.  B.  Claflin  Co. 
and  other  attaching  creditors  of  Mrs.  Etta  Levitch  on  the  one 
hand,  and  I.  &  S.  Bing  and  quite  a  number  of  ofher  creditors  of 
Mrs.  Ijevitch  on  the  other,  the  latter  claiming  an  equal  distribu- 
tion of  the  property  of  said  Mrs.  Levitch  under  the  act  of  1856 
among  all  her  creditors,  the  attachments  being  sued  out  and 
levied  from  the  Henderson  Circuit  Court,  on  the  17th  and  18th 
days  of  October,  1892,  on  the  ground  that  said  defendant  had 
been  and  was  then  disi)oslng  of  her  property  with  the  fraudulent 

intent  to  cheat,  hinder  and  delay  her  creditors;  same  being 
levied  on  a  store  of  general  merchandise  which  sold  for  some 
:|;4,8<X). 

The  appellees,  being  the  other  creditors  of  said  Etta  Levitch, 
claim  and  charge  in  their  pleading  that  said  attaclunent^  were 
sued  out  by  the  several  plaintiffs  therein  by  collusion  with  said 
defendant  and  with  a  view  to  giving  said  parties  priority  of  her 
estate,  and  cliarging  that  said  Etta  Levitch  had,  before  the 
suing  out  of  said  attachments,  and  within  six  months  next  before 
the  filing  of  their  suits,  being  indebted  to  one  James  Shefsky, 
and  witli  a  view  of  preferring  said  Shefsky  and  in  contemplation 
of  insolvency,  had  transferred  and  delivered  to  said  Shefsky  a 
large  quantity  of  goods,  wares  and  merchandise;  and  that  said 
Levitch,  being  largley  indebted  to  divers  other  creditors,  and 
with  like  intent  and  purpose  as  aforesaid,  transferred  and  deliv- 
ered a  large  amount  of  goods,  wares  and  merchandise  and  other 
money  to  said  creditors,  etc.  They  make  said  Shefsky,  as  well 
as  Mrs.  Levitcli.  a  defendant  to  said  proceedings,  said  creditors 
making  themselves    defendants  to  the  attaching  creditors*  suits. 

Issue  being  joined  by  appropriate  pleadings  on  these  several 
allegations  by  both  Shefsky  and  the  attaching  creditors,  suit 
being  prepared,  a  judgment  was  finally  rendered  ** sustaining 
said  attachments  as  against  defendant,  Etta  Levitch,  but  declar- 
ing in  general  terms,  without  any  specification,  that  said  defend- 
ant, Etta  Levitcli,  had,  within  six  months  next  before  the  fil- 
ing of  said  suits  by  the  general  creditors  and  before  the  suing 
out  of  the  several  attachments,  transferred  and  disposed  of  a 
part  of  her  estate  in  contemplation  of  insolvency  and  with  a 
vi(  \v  to  prefer  certain  of  her  creditors,  in  whole  or  in  part,  to 
the  exclusion  of  otiiers,  and   that  said   acts  operated   to  transfer 
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b11  her  estate  to  and  for  the  benefit  of  all  her  said  creditors,  and 

finally  declaring  that  all  of  her  estate  should   be  equally  divided 

between  all  of  her  creditors  existins:  on   the  3d  day  of  October, 

1892,  and  making  a  rule  on  I.  A  S.  Bing  to  show  cause  why  they 

should  not  be  required  to  pay  into  court  the  $250  paid  them  by 

fiaid  Etta  Levitch  on  the  said  3d  day  of  October,  1892. 

Said  judgment  returned  to  two  other  creditors,  the  Ives,  Balke 

"Co.,  Williams  Co.  and  to  Rothschild,  Blumenthal  &  Co.,  certain 

goods   claimed    by    them    respectively,  and    which   they  claimed 

had  but  recently  been  procured  from  them  by  the  fraudulent  acts 
and  representations  of  said  defendant  Etta  Levitch,  and  from 
this  ]udi<ment  the  H.  B.  Claflin  Co.  and  others,  being  the  attach- 
ing creditors,  prosecute  this  appeal,  not,  however,  complaining 
t)f  the  orders  returning  to  the  Ives,  Balke  Co.,  Williams  Co.,  nor 
to  Rothschild,  Blumenthal  &  Co.,  the  goods  claimed  by  them. 
So  that  in  this  judgment  that  of  the  lower  couit,  in  reference  to 
said  two  creditors,  will  remain  undisturbed. 

The  evidence  taken  in  the  cause  abundantly  sustains  the 
t:barge  of  fraudulent  disposition  of  the  goods,  wares  and  prop- 
erty of  the  defendant,  Etta  Levitch.  by  her  with  a  view  to  cheat, 
hinder  and  delay  her  creditors,  and  sustains  the  attachments 
Bued  out  by  appellants,  as  also  the  claim  of  the  firms  who  ob- 
tained their  specific  goods  from  said  defendant.  The  court,  in 
lis  judgment  below,  declared  also  that  there  was  no  fraudulent 
-combination  between  the  several  plaintiffs,  the  attaching  cred- 
itors and  the  defendant,  Mrs.  Levitch,  the  court  not  specifying 
in  its  judgment  whether  it  relied  on  any  transfer  or  sale  of  goods 
to  Shefsky  to  support  its  judgment,  and  not,  at  any  rate,  making 
any  orders  against  said  Shefsky,  and  entering  no  rule  against 
bim  for  return  of  any  such  goods  or  merchandise. 

The  evidence  heard  fully  justified  the  finding  of  the  court  be- 
low that  there  was  no  collusion  between  the  several  plaintiffs  in 
their  attachment  suits  and  the  defendant. 

The  evidence  likewise  failed  to  show  that  defendant  Levitch 
had,  at  any  time  since  her  original  purchase  of  the  $5,300  worth 
of  goods  of  Shefsky,  paid  any  money  or  transferred  or  delivered 
any  of  her  own  goods  or  merchandise  to  said  Shefsky  or  any 
inclebtedness  owing  to  him  by  said  defendant;  neither  was  there. 
In  all  the  evidence  heard,  any  testimony  to  show  an3'  payment 
either  in  goods  or  money  by  said  Levitch  to  any  one  of  her 
numerous  creditors  since  her  purchase  of  the  Henderson  store  of 
Shefsky  or  within  six  months  of  the  filing  of  the  insolvency 
«uits  by  the  general  creditors  against  her  save  and  except  only 
that  at  the  time  of  the  purchase  of  some  $1,300  to  $1,500  worth   of 

foods  from  I.  <fe  S.  Bing,  on  the  3d  day  of  August,  1892,  and 
efore  the  shipment  of  said  goods,  and,  as  a  part  of  her  contract 
of  purchase  of  same,  she  did,  on  said  day,  give  said  I.  &  S.  Bing 
^  Co.  a  check  on  some  bank  for  $250,  said  check  being  then 
dated  ahead  and  of  date  October  1,  1892,  and   which   check   was 

Said  at  maturity.     The  name  of  the   bank   is  not  stated,  neither 
oes  it  appear  when  the   money   deposited   for  its  payment  was- 
made. 

It  will  be  observed  in  the  pleadings  that  this  transaction  is 
not  set  up  by  either  of  the  creditors  seeking  to  bring  this  estate 
under  the  Insolvency  act  of  1866.  It  is  not  even  mentioned,  much 
less  the  charge  is  not  made,  that  same  was  done  or  paid  in  con- 
templation of  insolvency,  and  with  a  view  to  prefer  said  Bing  A; 
Co.,  either  In  whole  or  in  part,  to  the  exclusion  of  her  other  cred- 
itors.   This  much  is  indispensable  to  bring  the  case  within   the 
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statute,  and  so  make  this  transaction  overreach  the  attachmeDfir 
of  the  several  attaching  creditors. 

If  authority  was  needed  on  so  plain  a  proposition,  this  court 
held  in  the  case  of  Hendrick  &  Co.  v.  Silva,  89  Kv.,  428,  in  a  pro* 
oeeding  under  the  same  statute:  "That  proof  without  pleaciinfir 
can  not  avail;  that  it  is  quite  meritorious  in  a  debtor  to  pay  his- 
creditor.  He  may  even  prefer  him  over  his  other  creditors  with- 
out being  guilty  of  actual  fraud.  Relief,  in  such  a  case,  is  afford^ 
ed  by  reason  of  the  statute  alone,  and  to  obtain  it  a  party  must 
aver  in  his  pleading  the  facts  required  by  the  statute  to  autlior^ 
ize  it."  Then,  quoting  the  statute,  the  court  proceeds:  ** Two- 
things  must  concur  to  entitle  the  creditor  to  relief:  First,  the 
act  must  be  done  in  contemplation  of  insolvency;  and,  second^ 
with  a  design  to  prefer  one  creditor  over  another." 

And  the  court  may  now  well  jxdd  that  the  payment  by  the 
debtor  must  be  made  to  some  antecedent  creditor  and  not  on  a 
part  of  the  contract  of  ori^jinal  purchase,  and  at  the  time  of  such 
purchase.  The  statute  has  never  been  so  applied  in  any  of  the 
numerous  cases,  when  same  has  been  before  this  court. 

In  the  very  nature  of  the  thing  it  is  inapplicable.  Tlie  two 
things—one  a  purchase  and  paj-ment  at  the  time  of  part  of  the 
purchase  money,  and  without  which,  by  the  terms  of  the  con- 
tract, the  goods  would  not  be  delivered,  and  the  other  a  volun- 
tary payment  in  contemplation  of  insolvency  and  with  a  view  to- 
prefer  some  creditor  and  on  a  pre-existing  debt — are  so  wi»lely 
dissimilar  that  we  wonder  that  they  could  nave  ever  been  con- 
fused into  one  and  the  same  thing,  or  that  the  former,  that  is 
part  payment  by  a  purchaser  at  the  time  of  the  purchase,  should 
ever  have  been  supposed  to  apply  to  a  case  stated  and  pointed 
out  by  the  statute  of  preferring  one  antecedent  creditor. 

In  support  of  the  doctrine  now  announced  the  court  refers  to- 
the  case  of  Vinson,  Cioble  &  Pritchard  v.  McAlpine  &  Co.,  87 
Ky.,  357.     Other  cases  might  be  cited  of  similar  import. 

Thus  it  is  that,  presuming,  in  the  absence  of  any  other  transac- 
tion sufficient  to  warrant  the  judgment  by  the  court  below  and 
by  reason  of  that  court's  fixing  the  date  of  the  receipt  of  this 
$250  by  Bing  &  Co..  and  of  the  rule  against  them  to  return  same, 
that  this  must  be  the  transaction  relied  upon  by  the  court  to 
sustain  said  judgment  distributing  said  estate  as  under  the  act 
of  1856,  and  as,  in  our  opinion,  said  transaction  is  insiiflf1oient« 
either  on  principle  or  authority,  for  this  purpose,  said  judgment 
must,  therefore,  and  same  is  now  reversed  and  this  cause  is  re- 
manded, with  directions  to  the  circuit  court  to  set  aside  the  said 
judgment  distributing  said  estate  in  court  of  said  Etta  Levitch 
to  her  creditors  generally;  that  the  court  will  dismiss  the  peti- 
tion and  cross  actions  for  said  purpose,  and,  having  already  sus- 
tained the  attachments  sued  out  by  the  attaching  creditors,  will 
proceed  to  distribute  the  fund  in  court  to  the  several  attachins^ 
creditors  in  said  insolvent  suits,  having  due  regard  to  the  pri- 
ority of  same  under  the  law.  Appellants  will  recover  their  costs^ 
In  this  appeal. 

Cause  reversed. 
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WESTERN  DISTRICT  WAREHOUSE  CO.  v.  HOBSON,  Ac. 

(Filtfd  February  6,  1895.) 

Sale  of  irood  will -Contract  not  tovnirage  in  a  certain  business  for  ten 
:years— A  con  tract  by  partners^  when  they  finld  their  tobacco  warehouse  and 
«ood  will,  not  to  enffage»  asa  firm  otlndividnally.  in  said  business,  direct- 
ly or  indirectly^  for  a  period  of  ten  years,  is  not  an  illeiral  restraint  of  trade 
5>r  void,  as  it  must  be  understood  to  bind  the  members  of  the  lirm  not  to 
engage,  for  ten  years,  in  the  tobacco  warehouse  business  in  the  place  where 
their  warehouse  was  located  or  in  the  vicinity  thereof. 

Therefore,  it  was  error  to  sustain  a  demurrer  to  the  petition  tiled  by  the 
purchaser  seeking  to  recover  damages  from  one  member  of  the  firm  and  to 
restrain  him  from  engaging  in  the  tobacco  warehouse  business  in  the  place 
>?7here  the  partnership  warehouse  was  located,  which  alleged  that  defendant, 
~within  less  than  five  years  after  the  date  of  sale,  was  engaging  in  said  busi- 
'iiess  at  said  place. 

W.  S.  Bishop  and  W.  D.  Greer  for  appellant.  " 

Appeal  from  MoCracken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Guffy. 

It  appears  that  the  appellees  were  the  owners  of  a  tobacco 
'warehouse  in  Paducah,  and  had  built  up  quite  a  large  trade  in 
that  vicinity.  Some  time  prior  to  March  16,  1892,  the  appellant 
purchased  the  property  and  good  will  of  the  appellee,  and  also, 
<as  alleged,  contracted  and  agreed  with  them  that  they  (appel- 
lees) would  not  enter  into  .said  business,  directly  or  indirectly', 
for  ten  years.  Appellees  executed  deed  of  conveyance  to  appel- 
lant for  said  property,  but  afterwards  appellee,  H.  Hobson,  en- 
gaged in  the  same  business  in  the  town  of  Paducah,  and  within 

less  than  five  years  from  the  sale  of  the  said  warehouse  prop- 
erty, etc.,  to  appellant. 

The  appellant,  the  Western  District  Warehouse  Co.,  instituted 
this  action,  seeking  .judgment  for  damages  against  appellee,  and 
asking  that  he  be  enjoined  from  engaging  or  continuing  in  said 
tobacco  business  in  Paducah  or  in  the  vicinity. 

Appellant's  petition  sets  out  in  apt  language  the  purchase  from 
appellees,  payment  for  same  and  breach  of  contract,  and  files  its 
•deed  with  petition. 

The  appellee.  Hobson,  demurred  to  plaintiff's  petition  and 
araendea  petition,  and  the  demurrers  were  sustained  by  the 
oourt,  and  upon  the  refusal  of  the  court  to  allow  appellant  to  file 
its  last  amended  petition  it  failed  to  plead  further,  and  the  peti- 
tion was  dismissed  by  the  court  with  costs.  From  that  judgment 
plaintiff  has  appealed.  There  is  no  brief  for  appellees  on  file, 
but  we  presume,  from  the  reading  of  appellant's  brief,  that  the 
xjourt  below  was  of  the  opinion  that  the  obligation  to  not  engage 
In  the  tobacco  warehouse  business  was  void,  being  in  restraint 
of  trade.  It  may  be  readily  conceded  that  a  contract  to  refrain 
from  engaging  in  such  business  for  ten  years  without  reference 
to  place  or  other  conditions  would  be  void,  but  a  contract  such 
as  plaintiff  claims  to  have  made  with  defendant,  is  not  void. 

The  deed  is  copied  into  this  record  and  describes  fully  the 
property  and  business  sold  to  plaintiff,  and  toward  the' close 
these  words  are  used:  **And  also  all  our  good  will  in  said  ware- 
bouse  business  as  members  of  the  firm  of  H.  H.  Hobson,  etc.,  or 
as  individuals,  and  we  agree  with  said  company  not  to  engage 
In  said  business,  directly  or  indirectly,  for  a  period  of  ten  years 
-from  this  date.'' 
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The  deed  is  dated  the  22d  of  November,  1890.  It  seems  to  us 
that  the  lang:uage  of  the  deed,  taken  in  connection  with  the  sub- 
jeot-matter  and  understanding  of  the  parties  at  the  time,  can 
only  mean  that  appellees  only  contracted  to  not  engage  in  said 
business  in  Paducah,  or  in  the  district  or  vicinity  in  which  they 
had  been  doing  business,  and  which  business  they  had  just  sold 
or  at  leasts  ought  to  sell  to  appellant. 

It  seems  to  us  that  such  a  trade  or  contract  is  not  void,  and 
can  not  properly  be  held  to  be  in  restraint  of  trade.  We  are, 
therefore,  of  opinion  the  court  below  erred  in  sustaining  the  de- 
murrers of  defendant. 

The  judgment  of  the  lower  court  is  reversed  and  cause  re- 
manded,  with  directions  to  overrule  the  demurrers  and  for  fur- 
ther proceedings  consistent  with  this  opinion. 


FRANCIS  V.  RAMSEY  &  SHEARER. 

(Filed  February  28,  1895— Not  to  be  reported.) 

-1.  The  flDdlDg  of  the  ohancelior  on  the  question  of  settlement  of  partDer* 
ship  accounts  will  not  be  disturbed  on  appeal  where  the  evidence  is  oonfliot- 
ing. 

2.  A  former  opinion  of  this  court  in  this  case,  direotlnx  the  discbarge  of 
the  attachment  herein,  should  be  obeyed  by  the  chancellor,  and  the  attach* 
meut  should  be  discharged. 

Sam  C.  Hardin  and  P.  Watt  Hardin  for  appellant. 

T.  Z.  Morrow  and  D.  W.  Lindsey  for  appellees. 

Appeal  from  Wayne  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  chief  contention  of  the  appellant  on  his  former  appeal  of 
this  case  was  that  the  lower  court  erred  in  sustaining  the  attach- 
ment of  the  appellees. 

The  only  ground  of  attachment  alleged  was  that  the  defendant 
(appellant)  did  not  have  sufficient  property  in  the  State  subject 
to  execution  to  satisfy  the  plaintiff's  debt,  and  the  collection 
thereof  would  be  endangered  by  delay  in  obtaining  a  judgment 
or  a  return  of  no  property  found. 

These  allegations  were  controverted,  and  it  was  urged  that  the 
evidence  disclosed  that  the  value  of  the  appellant's  property  in 
the  State  subject  to  execution  was  more  than  sufficient  to*sat- 
isfy  the  amount  of  the  judgment  obtained  by  the  plaintiffs.  This 
court  so  concluded,  or,  at  any  rate,  in  reversing  the  judgment 
directed  the  attachment  to  be  discharged.  (13  Ky.  liaw  Rep., 
283.) 

However,  the  construction  of  the  contract,  by  which  thi*  result 
was  reached  which  brought  the  appellant  in  debt  to  the  appel- 
lees, was  held  to  have  been  erroneous,  and  the  case  was  sent 
back  for  a  settlement  of  the  partnership  under  the  contract  aa 
construed  by  this  court. 

Upon  a  return  of  the  case  amended  pleadings  were  filed  and 
the  case  tried  out  on  the  issues  suggested  by  the  opinion.  The 
chancellor  reached  subbtantially  the  same  conclusion  he  did  in 
his  first  judgment,  and  again  sustained  the  attachment. 

The  questions  involved  on  the  settlement  of  the  partnership  are 
largely  issues  of  fact,  and,  as   the   testimony   is   conflicting,  we- 
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shall  not  disturb  the  finding  below  so  far  as  it  fixes  the  amount 
of  the  judgment  for  the  plaintiffs.  The  former  opinion,  liowever, 
required  the  discharge  of  the  attachment,  and  that  must  be 
done. 

The  judgment  is  reversed  for  that  purpose  and    to  that  extent 
only. 


SNEED  V.  HOPE. 
(Filed  March  16,  1^95— Not  to  be  reported.) 

Champerty— Adverse  posBession— At  the  time  appellee  conveyed  to  a  rail- 
road onmpany  thf^  land  sought  to  be  recovered  by  appellant,  who  claims 
under  the  railroad  company,  he  retained  possession  of  It  and  he  has  held  ad- 
verse possession  ever  since,  claiming  that  the  deed  tu  the  railroad  company 
was  fraudulent  and  void:  therefore,  the  conveyance  to  appelllant  was  chnm- 
pertous  and  void,  appellee  being  in  adverse  possession  of  the  land  at  the 
time  it  was  executed. 

Jones  &  Wickliffe  for  appellant. 

E.  Dudley  Walker  for  appellee. 

Appeal  from  Muhlenberg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paj'nter. 

On  the  26th  of  November,  1871,  the  appellee  by  deed  conveyed 
the  land  in  controversy  to  the  Owensboro  &  Russellville  R.  R. 
Co.  The  Louisville  Banking  Co.,  having  obtained  a  judgment 
against  the  Owensboio  ok  Russellville  R.  R.  Co.,  had  the  land  in 
controversy  sold  under  an  execution,  at  which  sale  the  banking 
company  became  the  purchaser. 

On  the  6th  day  of  February,  1880,  the  sheriff  made  the  Louis- 
ville Banking  Co.  a  deed  for  the  land.  On  the  18th  day  of  Jan- 
uary, 1886,  the  banking  company  by  deed  conveyed  it  to  tfre 
appellant,  who  instituted  tliis  action  to  recover  the  land  of 
appellee. 

The  court  below  held  that  the  deed  of  appellee  to  the  Owens- 
boro &  Russellville  R.  R.  ('o.  was  procured  by  fraud;  that  appel- 
lee was  in  the  adverse  possession  of  the  land  at  date  of  the  salo 
of  the  land  by  the  sheriff  and  his  conveyance  to  the  Louisville 
Banking  Co.;  that  he  was  so  in  possession  at  the  time  the  bank- 
ing company  conveyed  the  land  to  the  appellant,  and  that  the 
sale  of  the  land  by  the  sheriff,  his  conveyance  to  the  l)anking 
company,  and  the  deed  to  appellant  was  champertous  and  void. 

It  is  unnecessary  to  discuss  all  the  conclusions  reac^^ed  by  the 
court  below.  It  is  sufficient  to  discuss  one  which  must  control 
the  action  of  this  court  were  it  of  the  opinion  that  the  court 
below  had  erred  in  its  conclusion  on  the  other  questions. 

The  evidence  conduces  to  show  that  the  appellee  continued  to 
hold  the  possession  of  and  claim  the  land  as  his  own  from  the 
time  he  conveyed  it  to  the  railroad  company  until  this  action 
was  brought,  upon  the  ground  that  the  deed  was  obtained  by 
fraud. 

He  was  in  the  adverse  possession  of  the  land,  claiming  it  as 
his  own,  at  the  date  of  the  deed  of  the  Louisivlle  Banking  Co. 
to  the  appellant.  The  deed  was  champertous,  hence  null  and 
void.  The  appellant  not  having  title  to  the  land,  could  not  main- 
tain the  action. 

Judgment  affirmed. 

Judge  (trace  not  sitting. 
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LEVI  V.  CITY  OF  LOUISVILLE;  Common  Pleas  divlsfon. 
REED  V.  SAME;  Common  Pleas  division. 
KETCHUM  V.  SAME;  Law  and  Equity  division. 

(Filed  May  4,  1895.) 

1.  Const! tutioDai  law— Municipal  taxation— The  provisions  of  the  preMDt 
'Constitution,  requiring  all  property  to  be  assessed  for  taxation  at  its  fair 
-cash  value  and  requirinft  taxation  to  be  uniform  upon  all  property  subjecl 

to  taxation  within  the  territorial  limits  of  the  authority  levylnie  the  tax, 
apply  as  well  to  taxation  for  munioipal  purposes  as  to  oounty  and  State 
taxation ;  and  under  these  mendatory  provisions  of  the  Constitution  a  city 
must  impose  taxes  for  revenue  by  an  ad  valorem  system  uniformly  upon 
real  and  personal  pi  operty  alike;  it  cannot  exempt  from  payment  of  ad 
valorem  taxes  so  much  personal  property  as  is  employed  in  the  buMnen  of 
wholesale  and  retail  merchants  who  pay  a  license  tax  to  the  city.  The  oi^ 
oan  not  substitute  a  license  system  for  an  ad  valorem  system  of  taxation  as 
to  personal  property. 

2.  Same— When  the  Constitution,  for  the  purpose  of  securinff  uniformity 
and  equality  in  taxation,  establishes  a  certain  general  system  of  assessment 
for  all  purposes,  State,  county  and  munioipal.  a  city  can  not  lawfully  adopt 
another  and  dififerent  system,  even  thouf^i  it  will  produce  the  same  uni- 
formity and  equality  in  the  imposition  of  the  burden  of  taxation. 

S.  The  provisions  of  tlu)  Kentucky  Statut^^  conferring  the  power  of  t<axa- 
tlon  for  munioipal  purposes  upon  cities  of  the  first  class  do  not,  when  prop- 
erly construed,  authorize  the  city  to  substitute  a  license  system  for  an  ad 
valorem  system  of  taxation  as  to  personal  property. 

4.  Same— Remedy— Although  an  ordinance  levying  municipal  taxes  for  a 
particular  year  is  erroneouss  to  the  extent  that  it  attempts  to  exempt  per- 
sonal property,  when  used  in  a  business  paying  a  license  t^ix,  from  the  bur- 
den of  the  ad  valorem  tax  imposed  on  all  other  property,  the  levy  is  not  void 
as  to  taxpayers  whose  property  has  been  assessed  by  the  ad  valorem  system; 
and  the  chancellor  will  not  enjoin  the  collection  of  ad  valorem  taxes  prop- 
erly levied  and  assessed,  but  will  require  the  proper  city  authorities  to 
amend  the  ordinance  levying  the  tax  so  as  to  require  the  proper  ad  valorem 
tax  to  be  collected  upon  the  personal  property  previously  omitted  from  the 
ad  valorem  system. 

Plielps  &  Tlium,  Lane  &  Burnett,  J.  D.  Reed  and  M.  S.  Barker 

for  appellants. 

H.  S.  Barker,  Humphrey  &  Davie,  Helm  &  Bruce  and  Stone  & 
Sudduth  for  appellee. 

Appeals  from  Jefferson  Circuit  Court,  law  and  equity  division 
and  Common  Pleas  division. 

Opinion  of  tiie  court  by  Cliief  Justice  Pryor. 

Tlie  appellants,  Levi,  Reed  and  Ketciium,  are  the  owners  of 
real  estate  in  the  city  of  Louisville,  and  decline  to  pay  the  taxes 
on  their  realty,  by  reason  of  the  discrimination  made  by  the 
ordinance  levying  the  tax  between  real  and  personal  estate, 
applying  the  ad  valorem  system  to  the  one  (realty)  and  a  license 
tax  to  the  other. 

Levi  and  Reed,  two  of  the  appellants,  filed  a  petition,  seeking 
an  injunction  to  prevent  the  collection  of  tax  on  their  real  estate 
upon  the  ground  that  the  levy  ordinance  imposing  the  license 
tax  on  personal  property  made  the  entire  ordinance  or  levy  void. 
A  demurrer  was  filed  to  their  petitions  by  the  city,  and  on  the 
iiearing  the  chancellor  adjudged   the  levy  as  made  unauthorized 
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und  invalid,  but  refused  to  grant  the  injunction  on  thp  ground 
that  this  irregularity  in  the  imposition  of  the  tax,  even  if  illegal, 
afforded  no  reason  for  the  chancellor's  interference. 

The  appellant  Ketchuin,  filed  his  action  in  a  different  branch 
of  the  Jefferson  Circuit  Court,  asking  relief  on  the  same  grounds 
assigned  by  Levi  and  Beed,  and  to  this  petition  the  appellee 
<the  city  of  Louisville),  instead  of  demurring,  filed  an  answer, 
alleging  in  substance  that  the  burden  of  taxation  had  been 
equalized  by  the  additional  tax  imposed  by  the  city  upon  trades 
and  occupations  and  professions,  and,  therefore,  nothing  was 
lost  to  the  city,  and  that  the  burden  of  taxation  on  realty  was 
not  increased  by  reason  of  the  discrimination  made  as  to  the 
manner  only  of  imposing  the  burden. 

To  this  answer  a  demurrer  was  filed  by  Ketchum,  and  over- 
ruled, and  his  petition  dismissed,  and  all  three  of  the  taxpayers 
have  brought  the  cases  here  for  revision.  The  relief  sought  is 
based  on  the  ground  that  the  ordinance  leying  this  tax  is  void, 
for  the  reason  the  city  council  failed  and  refused  to  follow  the 
mandate  of  the  Constitution,  requiring  all  taxation  to  be  uniform 
within  the  territorial  limits  in  which  the  burden  is  imposed,  and 
for  the  still  greater  reason  of  their  failure  to  levy  an  ad  valorem 
tax  upon  th«  personal  as  well  as  the  real  estate  located  within 
the  city  and  subject  to  taxation. 

It  is  alleged  in  the  petitions  of  Levi  and  Reed  that  the  system 
t)f  assessing  personal  property  adopted  by  the  city,  by  imposing 
upon  it  a  mere  license  tax,  increased  the  burden  upon  the  realty, 
and  in  effect  relieved  from  taxation  personal  property  of  the 
value  of  fifteen  or  twenty  millions,  that,  under  the  ad  valorem 
system,  would  be  required  to  discharge  its  portion  of  the  burden. 

It  is  insisted  by  the  city  that  no  provision  of  the  Constitution 
is  mandatory  as  to  the  mode  of  assessing  personal  property  for 
taxation,  and  that  the  ad  valorem  system  is  to  be  applied  alone 
to  the  assessment  of  real  estate;  that  the  power  to  classify  prop- 
erty for  taxation  exists  now,  with  those  authorized  to  impose  the 
burden,  as  it  did  under  the  former  Constitution,  and,  therefore, 
as  to  personalty  the  substitution  of  a  license  tax  in  lieu  of  the 
ad  valorem  system  is  permissible  upon  the  goods,  wares  and 
merchandise  of  the  wholesale  and  retail  merchants  in  the  city, 
as  well  as  other  business  associations  owning  such  property 
liable  to  taxation,  who  may,  by  ordinance,  he  required  to  pay  a 
license  tax  upon  all  their  property  except  their  realty. 

It  is  further  contended  by  the  attorney  for  the  city  that  the 
provisions  of  the  Constitution  in  relation  to  the  general  system 
of  taxation  applies  only  to  taxation  for  State  and  county  pur- 
poses, and  not  to  cities  of  the  first  class,  and  that  as  to  the 
municipal  government  of  the  first  class  the  mode  of  imposing 
the  tax  is  left  (except  as  to  real  estate)  to  the  judgment  and  dis- 
cretion of  the  general  council,  the  latter  having  the  right  to 
apply  the  ad  valorem  system  to  the  one  and  the  license  tax  to 
the  other. 

The  questions  arising  in  these  cases  are  of  the  highest  import- 
ance to  both  the  State  and  municipal  governments,  and  if  the 
system  and  mode  of  the  assessment  of  property  for  taxation  is 
to  be  followed  as  it  existed  under  the  former  organic  law  of  the 
State,  there  is  then  but  little  difficulty  in  sustaining  the  right  of 
the  city  to  substitute  as  to  personalty  the  license  tax  instead  of 
the  ad  valorem  system,  while  on  the  other  liand,  if  there  has 
been  a  fundamental  change  in  the  mode  of  assessment,  in  ascer- 
taining the  value  of  real  and  personal  property  it  must  be 
followed,  and  the  suggestion  or  argument  that  the  mode  adopted, 
differing  from  the  provisions   of   the   organic   law,  will   produce 
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the  same  result— that  of  unifortnity  and  equality  In  imposing  the 

burden — can  not  be   permitted   to  control   the   decision   of   this 

question,  were  it  more  just  and  equal  in  its  results. 

The  present   Constitution   is   more  definite  and  specific  in  ita 

provisions  in  relation  to  taxation  than  our  former  Constitutions, 

and  to  such  an  extent  as  to  leave  but  little  for  the  legislature  to 

do  in  having  them  executed.  The  exercise  of  legislative  power 
is  dispensed  with  as  lo  the  mode  of  assessment,  and  the  mode  of 
taxation  is  regulated  by  constitutional  enactments  that  under 
former  Constitutions  was  left  to  the  will  of  the  legislature. 

There  is  but  one  general  system  of  assessment  as  to  all  prop- 
erty under  the  present  Constitution  for  the  purposes  of  govern- 
ment, whether  State  or  municipal,  and  in  addition  taxation  may 
be  based  on  income,  on  licenses,  on  franchises,  and  a  head  or  poll 
tax.  The  ad  valorem  system  relates  to  the  assessment  and  tax- 
ation of  all  property;  the  income  tax  to  the  product  or  income 
from  property  or  from  business  pursuits.  The  license  tax  is  one 
Imposed  on  the  privilege  of  exercising  certain  callings,  profes- 
sions or  avocations  that,  when  collected,  go  into  the  State  treas- 
ur3%  and  when  applied  to  municipal  taxation  is  termed  license 
fees.  A  license  based  on  franchises  includes  the  ascertainment 
of  its  value  and  the  mode  of  determining  that  value.  The  power 
to  impose  an  income  tax.  a  license  or  franchise  tax  is  expressly 
given  b3'  the  Constitution  to  the  legislature,  and  the  exercise  of 
such  powers  by  municipal  governments  must  be  derived  from 
ieafislative  enactments;  but  there  is  no  authority,  express  or 
implied,  conferred  by  the  Constitution  on  either  the  State  or 
municipal  legislatures  to  substitute  a  license  tax  in  lieu  of  the  ad 
valorem  system. 

No  income  tax  has  been  imposed  by  the  legUslature,  but  a 
license  tax  has  been  imposed  for  State  and  county  purposes,  and 
the  powpr  conferred  upon  municipalities  to  enact  license  fees, 
which  is  in  effect  a  license  tax. 

The  contention,  however,  is  that  the  city  government,  by  cer- 
tain provisions  of  the  Constitution,  can  impose  a  license  tax 
upon  personalty,  and  if  legislative  authority  is  required,  the 
general  provisions  of  its  charter  confers  such  power,  and  it  be- 
comes, therefore,  necessary  to  examine  the  ordinance  under 
which  this  license  tax  has'  been  imposed  by  the  city,  and  the 
provisions  of  the  organic  law  from  which  it  is  claimed  thia 
power  is  derived,  as  well  as  the  various  sections  of  the  Constitu- 
tion directing  the  mode  of  assessment  and  taxation. 

The  oriinani'e  relating  to  the  taxes  for  the  fiscal  year  ending 
Auyrust  .SI,  1894,  is  as  follows: 

"  Be  it  ordained  by  the  general  council  of  the  city  of  Louis- 
ville: That  the  following  ad  valorem  tax  is  hereby  levied  for  the 
fiscal  year  ending  August  .HI,  1894,  on  lands  and  improvements, 
and  on  such  personalty  as  is  not  used  and  employed  in  business 
paying  a  license  tax  for  such  business,  and  in  each  case  on  each 
$l(X)  in  value,  but  shall  not  be  levied  on  any  property  exempt 
from  taxation."  The  ordinance  then  proceeds  to  numerate  the 
purposes  to  which  the  tax  is  to  be  applied  and  the  rate  upon 
each  $1(X)  on  value  of  property  to  raise  the  necessary  revenue. 

The  following  sections  of  the  Constitution  have  a  direct  bear- 
ing on  the  question  involved  in  this  case: 

Section  171  provides:  "Taxes  shall  be  levied  and  collected  for 
public  purposes  only.  They  shall  be  uniform  upon  all  property 
subject  to  taxation  within  the  territorial  limits  of  the  authority 
levying  the  tax,  and  all  taxes  shall  be  levied  and  collected  by 
general  laws." 
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Section  172  provides:  *'A11  property  not  exempted  from  taxa- 
tion by  this  Constitution  shall  be  assessed  for  taxation  at  its  fair 
oash  value,  estimated  at  the  price  it  would  bring  at  a  fair  volun- 
tary sale;*'  and  the  section  then  proceeds  to  impose  penalties  oa 
those  authorized  to  assesb  values  for  a  willful  neglect  of  duty. 

Section  174  provides:  **A11  property,  whether  owned  by  natural 

persons  or  corporations,  shall  be  taxed  in  proportion  to  its  value 
unless  exempted  by  this  Constitution,  and  all  corporate  property 
shall  pay  the  same  rate  of  taxation  paid  by  individual  property. 
Nothing  in  this  Constitution  shall  be  construed  to  prevent  the 
general  assembly  from  providing  for  taxation  based  on  income, 
license  or  franchise.'' 

Section  181  provides:  **The  general  assembly  shall  not  impose- 
taxes  for  the  purposes  of  any  county,  city,  town,  or  other  munic- 
ipal corporation,  but  may  by  general  laws  confer  on  the  proper 
authorities  thereof,  respectivelj-,  the  power  to  assess  and  collect 
such  taxes.  The  general  assembly  may,  by  general  laws  only 
provide  for  the  payment  of  license  fees  on  farnchises,  stock  used 
for  breeding  purposes,  the  various  trades,  occupations  and  pro- 
fese^ions,  or  a  special  or  excise  tax,  and  may  by  general  laws  del- 
egate the  power  to  counties,  cities  and  other  municipal  corpora- 
tions to  impose  aiid  collect  license  fees  on  stock  used  for  breed- 
inc:  purposes,  on  franchises,  trades,  occupations  and  professions.'* 

It  is  argued  from  these  several  provisions  of  the  Constitution, 
and  particularly  sections  174  and  181,  is  derived  the  authority  to. 
impose  a  license  tax  on  the  personal  estate  of  those  engaged  in 
mercantile  or  business  pursuits,  and  relieving  it  from  that  mode 
of  assessment  as  to  valuation  claimed  b^^  the  appellants  to  apply 
to  all  kinds  of  property,  whether  real  or  personal. 

In  support  of  the  position  taken  by  the  learned  judge  of  the- 
law  and  equity  court,  that  uniformity  and  equality  in  taxation 
may  be  reached  by  diversity  of  taxation  as  to  the  various  kind& 
of  porperty,  reference  is  made  to  the  Constitution  of  other  States, 
where  it  has  been  held,  under  provisions  requiring  that  all 
porperty  shall  be  subject  to  taxation  according  to  its  value  and 
shall  be  equal  and  uniform,  by  the  courts  of  those  States,  that 
such  porvisions  apply  to  the  methods  of  taxation  for  the  State, 
and  not  to  munirilpalities. 

The  sections  of  the  Constitutions  of  Indiana,  Virginia,  Louisi- 
ana and  Arkansas,  from  which  the  questions  originated,  are  cited, 
and  the  cases  of  Gilkeson  v.  Frederick,  13  Grattan,  577;  Wash- 
ington V.  The  State  of  Arkansas,  18  Arkansas,  572;  Hamilton  v. 
Wayne,  40  Indiana,  491;  and  Louisiana  v.  Pittsburg,  105  I^.  S., 
278,  all  well  considered  cases,  and  would  sustain  the  contention 
of  the  city  if  the  respective  Constitutions  were  similar  to  those 
of  this  State.  In  the  State  of  Arkansas  the  value  of  property  is 
to  be  ascertained  in  such  manner  as  the  general  assembly  may 
direct,  and  the  provision  of  each  Constitution  referred  to  on  that 
subject  confers,  in  expr»fss  terms,  upon  the  legislature  the  power 
of  prescribing  the  mode  of  reaching  a  just  valuation  for  taxing 
porperty,  a  power  that  existed  with  the  legislature  of  this  State 
under  the  former  Constitution,  because  not  prohibited,  and  the 
exercise  of  which  was  not  doubted,  or  when  questiontd  the  legis- 
lature sustained  by  this  court.  The  power  to  prescribe  the  mode 
of  assessment  or  of  ascertaining  the  value  of  property  has  been 
taken  from  legislative  control  and  fixed  by  the  Constitution,  so 
there  is  nothing  left  but  to  follow  its  provisions,  and  no  authority 
is  given  to  the  legislature  to  value  or  have  property  valued,  but  in 
one  mode,  with  the  right  to  impose  an  income  tax,  a  license  tax 
and  a  franchise  tax,  and  if  the  provisions  on  the  subject  of  taxa-. 
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tioD  were  taken  from  the  Constitution  and  inserted  in  legislative 
enactnients,  it  would  not  be  contended  that  the  power  to  ignore 
the  ad  valorem  system  could  be  sustained  as  to  personalty,  and  a 
license  tax  substituted. 

Under  the  former  State  Constitution  the  right  to  impose  one 
rate  of  taxation  on  one  class  of  property  and  a  different  rate  on 
another  class  was  "well  understood,  but  in  considering  the  pro- 
visions of  the  present  Constitution  we  find  the  mode  of  assessment 
prescribed  by  that  instrumen.t,  requirng  in  plain  terms  that  all 
property  shall  be  assessed  for  taxation  at  its  far  cash  value,  esti- 
mated at  the  price  it  would  bring  at  a  fair  voluntary  sale.  It 
would  do  violence  not  only  to  the  Intention  of  the  framers  of  this 
instrument,  but  its  letter  and  spirit,  to  hold  t  hat  the  system 
adopted  by  its  provisions  could  be  disregarded  and  another 
selected  better  suited  to  the  business  of  the  municipality  and 
more  just  and  uniform  in  its  results.  Nor  do  we  find  in  the  Con- 
stitution a  provision  of  any  kind  conferring  on  a  municipal  gov- 
•ernment  the  power  to  assess  property  for  the  purposes  of  revenue 
by  imposing  a  license  tax,  nor  ha?  the  legislature  the  power  to 
authorize  tne  imposition  of  a  tax  on  the  amount  of  property, 
whether  real  or  personal,  in  any  other  mode  than  that  provided 
in  the  organic  law. 

The  power  of  thelegislatuie  to  tax  a  franchise  is  expressly  con- 
ferred, and  for  that  reason  the  mode  of  determining  its  value  is 
pointed  out  by  that  body,  and  after  creating  a  board  of  valuation  to 
value  every  and  all  corporations,  associations  or  companies  having 
or  exercising  any  exclusive  privilege  or  franchise  not  allowed  by 
law  to  natural  persons,  the  power  of  this  board  is  confined  to  the 
invisible  estate  of  the  corporation,  and  its  real  and  tangible 
property,  8uch  as  can  be  seen  and  valued  by  the  assessor,  is  re- 
quired to  be  omitted,  or  rather  deducted  from  the  value  of  the 
franchise  as  tound  by  the  board,  because  this  species  of  property 
is  required  to  be  assessed  in  the  county  or  place  where  located 
or  its  franchise  exercised. 

The  legislature  was  careful  when  adopting  a  mode  of  valuing  a 
franchise  to  omit  from  its  valuation  the  tangible  property,  that 
must,  under  the  provisions  of  the  Constitution,  be  assessed  where 
located  by  the  State,  county  or  municipal  authorities,  at  its  fair 
cash  value;  and  whethor  or  not  this  mode  is  nearer  uniformity 
and  equality  than  the  mode  contended  for  is  not  for  this  court  to 
determine,  nor  can  these  porvisions,  so  plain  an  unmistakable  in 
their  purpose,  be  made  the  subject  of  judicial  consideration.  It 
must  be  conceded  that  if  the  mode  of  valuing  a  franchise  had 
been  fixed  by  the  Constitution,  as  is  found  in  the  statute,  no 
power  would  t?xist  with  the  legislature  to  adopt  any  other  mode. 

If,  as  contended  by  counsel  for  the  city,  this  mode  of  assess- 
ment applies  alone  to  the  State,  it  would  be  difficult  to  determine 
under  what  provision  of  the  Constitution  municipal  governments 
derive  the  power  to  classify  property  for  taxation,  or  even  to  im- 
pose taxes  for  any  purpose;  nor  can  it  be  assumed  that  in  prohib- 
iting the  legislature  from  imposing  taxes  on  or  for  municipalities, 
the  Constitution  intended  to  leave  the  entire  mode  of  assessment 
to  the  discretion  of  the  general  council,  and  giving  to  such 
bodies  the  exercise  of  a  power  expressly  denied  to  the  representa- 
tives of  the  people. 

The  object  of  such  a  provision  as  placed  the  city  government 
beyond  legislative  control  as  to  imposing  taxation  was  to  prohibit 
the  latter  body  from  determining  the  amount  to  be  imposed  and 
the  objects  to  which  it  should  be  applied. 

The   words   license   tax   imply  a   burden  on  that  which   is  not 
property,  but  results  from  its  enjoyment  or  the  conduct  of  a  busi- 
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nesB  or  calling,  and  the  legislature  assembling;  after  the  adoption 
of  the  Constitution  and  composed  of  some  of  the  leading  members 
of  the  Constitutional  Convention,  understood  the  meaning 
attached  to  the  phrase,  license  tax,  and  under  the  title  of  revenue 
and  taxation,  in  subdivision  4  of  chapter  108,  imposed  a  license 
tax  on  certain  kinds  of  business,  such  as  a  license  on  taverns, 
retailing  spirituous  liquors,  on  saloons,  selling  pistols,  bowie. 
knives,  ten-pin  alloys,  peddlers,  insurance  companies,  circus,  and 
so  on,  snowing  plainly  that  its  imposition  as  a  tax  upon  property 
was  not  even  considered.  Its  meaning  is,  therefore,  clearlj' 
ascertained  by  its  application,  as  understood  by  the  legislature, 
and  made  still  more  so  by  tlie  debates  in  the  convention  by 
every  member  who  spoke  upon  the  subject  and  still  plainer  by 
the  provisions  of  the  Constitution  we  are  now  consdering. 

The  convention  doubtless  saw,  after  they  had  adopted  a  general 
system  tor  assessing  and  taxing  property,  that  the  legislature 
should  be  clothed  with  a  power  that  might  be  required  to  be 
exercised  in  imposing  burdens  for  the  exercise  of  mere  privileges 
under  the  police  power  of  the  State,  and  that  such  intangible 
rights  as  that  of  franchises  and  incomes  should  be  made  tlie  sub- 
jects of  taxation,  and,  therefore,  porvided  in  section  174  that 
nothing  shall  be  construed  to  prevent  the  general  assemblv  from 
providing  for  taxation  based  on  incomes,  licenses  or  franchises, 
and  while  this  character  of  tax  might  be  upheld,  even  without 
express  constitutional  authority,  it  was  doubtless  thought  best 
to  be  more  specific  on  the  subject.  The  members  of  the  conven- 
tion had  no  thought,  when  annexing  to  seticon  174  the  power  to 
the  legislature  to  impose  a  license  tax,  they  were  destroying  the 
structure  tlioy  had  already  constructed  in  regard  to  the  taxation 
of  property,  and  that  constituted  the  governing  feature  of  taxa- 
tion in  til  at  instrument,  and  by  addenda  had  delegated  the  same 
power  to  the  legislature  and  municipalities  to  classify  property 
for  taxatlcm  as  under  the  former  C\)nstitution. 

Under  the  title  of  Municipal  Corporations,  section  2980,  Ken- 
tuckv  Statutes,  the  legislature,  in  creating  charters  for  cities  of 
the  first  class,  provided:  *'p]ach  city  shall  raise  a  revenue  from 
ad  valorem  taxes  and  a  poll  tax  and  license  fees;  and  to  that 
end  the  common  council  of  each  city  is  herel)y  authorized  and 
empowered  to  provide  each  year  by  ordinance  for  the  assessment 
of  all  real  and  personal  estate  within  the  corporate  limits  thereof, 
subject  to  taxation  for  I^tate  purposes,  and  shall  levy  an 
ad  valorem  tax  on  same  not  exceeding  the  rates  and  limits  pre- 
scribed by  the  Constitution,''  etc;  *'and  may  impose  license  fees 
on  stock  used  for  breeding  purposes,  or  on  franchises,  trades, 
occupations  and  professions,  and  provide  for  the  collection 
thereof,"  and  in  section  2984  it  is  further  provided  that  the  asses- 
sor shall  assess  at  its  fair  cash  value,  as  of  the  1st  of  September 
of  every  year,  all  the  lands,  improvements  and  personalty  subject 
to  an  ad  valorem  tax  under  this  act. 

These  license  fees  may  be  granted,  as  the  charter  provides,  for 
no  longer  period  than  ooe  year,  but  may  be  granted  for  a  shorter 
time.  It  is  apparent,  therefore,  that  these  license  fees  can  not  be 
imposed  In  lieu  of  the  tax  for  revenue,  as  required  by  law,  not 
only  by  reason  of  the  provisions  of  the  Constitution,  but  the 
amount  and  the  period  for  which  they  may  be  granted  repel  such 
a  conclusion. 

The  framers  of  the  Constitution  left  no  discretion  with  the 
legislature  as  to  the  assessment  and  valuation  of  either  real  or 
personal  property,  or  as  to  what  property  shall  be  taxed  or  ex- 
empted from  taxation,  and,  however  wise  or  unwise  the  systenx 
may  be,  it  is  the  mandate  of  the  Constitution  that  all  must  obey ^. 
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It  results,  therefore,  that  the  imposition  of  a  license  tax  upon 
personalty,  whether  used  or  not  in  a  business  for  the  exercise  of 
which  license  fees  are  paid  or  license  tax  imposed,  is  not  war- 
ranted by  the  Constitution. 

As  the  Judgments  in  these  cases  were  for  the  city  and  all  relief 
tlenied  the  taxpayer,  it  is  for  this  court  to  determine  the  rennedy 
they  have,  if  any,  and  the  solution  of  the  question  is  not  free 
from  difficulty.  If  it  involved  a  question  only  as  to  local  im- 
provements and  an  assessment  for  such  a  purpose,  we  would 
have  but  little  trouble  in  holding  that  the  Constitution  did  not 
affect  such  questions  when  the  burden  is  imposed  by  reason  of 
local  benefits,  for  in  such  a  state  of  case  a  wrongful  levy  or 
assessment  would  authorize  the  interference  of  the  chancellor  by 
injunction;  but  in  these  cases  the  assessment,  or  rather  the  levy, 
made  by  the  ordinance  is  for  the  revenue  upon  which  the  main- 
tenance of  the  city  government  depends,  and  to  say  to  one  tax- 
payer ''you  are  not  required  to  pay  your  taxes  under  such  an  or- 
<linance'*  would  in  effect  become  a  release  for  all  taxpayers  and 
leave  the  city  without  any  revenue  or  power  to  collect  it.  The 
chancellor  should  well  hesitate  bwtore  staying,  by  a  judicial  order, 
the  tax  collector  from  recovering  or  collecting  thuse  public  dues. 

This  levy  ordinance  is  not,  however,  void,  and  while  levying 
an  ad  valorem  tax  for  the  fiscal  year  ending  August  31,  1894,  on 
land  and  improvements,  and  on  such  personalty  as  is  not  used 
and  employed  in  a  business  not  paying  a  license  tax  for  such  a 
privilege,  the  general  council  has  omitted  to  tax  the  personalty 
<ad  valorem),  where  it  is  used  in  a  business  upon  which  a 
license  tax  has  been  imposed,  is  not  such  an  irregularity  or  mis- 
take as  renders  the  entire  ordinance  void,  but  does  produce  a 
*di scrim i nation  between  taxpayers,  and  is  such  an  immunity 
from  taxation  as  compels  the  chancellor  to  afford  the  complain- 
ing taxpayer  some  relief;  and  that  relief  must  consist  in  the 
c'hancelhir  requiring  the  city  government  to  comply,  in  imposing 
such  a  burden,  with  the  organic  law  of  the  State  and  the  charter 
creating  the  municipal  government.  Tlie  legal  part  of  this  levy 
can  be  separated  from  the  illegal,  and  the  omission  to  assess 
personal  estate  in  the  proper  mode  will  not  render  the  entire 
-ordinance  inoperative.    (Desty  on  Taxation,  volume  1,  page  468.) 

The  chancellor  has  no  power  to  appoint  an  assessor  or  to  cor- 
rect the  error,  but  has  the  power  to  compel  the  city  government 
to  do  so  in  order  to  remedy  the  wrong  resulting  from  a  mistaken 
construction  by  the  council  of  the  constitutional  provision  affect- 
ing this  question. 

The  appellants  have  been  legally  taxed,  and  are  complaining 
that  thejproperty  of  others,  entitled  to  bear  a  part  of  the  burden, 
has  in  effect  been  exempted;  and,  if  the  averments  of  the  peti- 
tion are  true,  the  failure  to  impose  the  tax  on  this  personalty 
must  necessarily  increase  the  tax  on  those  who  have  been  com- 
pelled to  pay  on  the  same  kind  of  property  under  the  advalorem 
system.  Nor  is  it  necessary  that  the  chancellor  should  be  satis 
£ed  that  such  a  discrimination  exists.  The  fact  that  a  license 
tax  is  imposed  on  the  personalty  in  the  one  case  and  the  ad 
valorem  on  the  other  is  sufficient,  as,  when  imposed  as  a  part  of 
the  license  tax,  it  is  a  violation  of  the  cha^'ter  of  the  city  as  well 
as  the  Constitution,  and  it  is  no  answer  to  say  that  the  one  mode 
is  as  just  as  the  other. 

rir.  Cooley,  in  his  work  on  Constitutional  Limitations,  page  278, 
fifth  edition,  says:  *' There  is  and  must  be  an  inherent  power  in 
every  town  to  bring  the  money  necessary  for  the  purposes  of  its 
creation  into  the  treasury,  and  if  its  course  is  obstructed  by 
ignorance  or  mistakes  of  its  agents,  they  may  proceed  to  enforce 
the  end  and  object  by  correcting  the  means. *^  * 
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The  existence  of  the  municipality  itself  depending  upon  the 
collection  of  this  revenue,  the  chancellor  should  require  sonae 
steps  to  he  taken  by  the  council  to  collect  this  tax  as  if  the  ordi- 
nance had  been  without  error  in  the  first  place — that  is,  the 
council  should  amend  the  ordinance  and  have  this  propertv 
assessed,  applying  the  ad  valorem  system  as  of  the  date  at  which 
the  property  under  the  ordinance  was  required  to  be  assessed. 
The  chancellor  can  not,  it  is  true,  lessen  the  amount  of  tax  levied 
by  the  ordinance  by  reason  of  the  future  collection  of  tax  from 
this  omitted  personal  property,  but  it  must  be  assessed  and 
taxed,  the  taxes  when  collected  forming  a  part  of  the  jevenue  of 
the  city  and  redounding  to  the  benefit  of  all  the  taxpayers.  The 
chancellor  has  properly  refused  to  grant  the  injunction,  but  to 
say  that  such  taxation  can  be  imposed  and  no  relief  granted, 
would  he  to  sanction  not  only  an  unjust  discrimination,  but  a 
plain  violation  of  tlie  Constitution,  and  no  remedy  afforded. 

A  court  of  equity,  under  such  circumstances,  must  afford  some 
relief,  and  we  perceive  no  reason  why  this  omitted  property 
should  not  be  required  to  pay  this  tax. 

The  charter  of  the  city,  in  order  to  provide  against  such  mis- 
takes or  omissions  on  the  part  of  the  general  council,  and  to  cor- 
rect such  errors,  provides:  **If  any  year  the  general  council  shall 
fail  to  pass  a  levy  ordinance,  or  if  the  levy  ordinance  in  any  year 
shall  be  invalid  or  inoperative,  the  rate  of  taxation  for  that  fiscal 
year  shall  l)e  the  same  as  it  was  the  year  before,  item  for  item." 

While  this  section  of  the  charter  may  apply  as  to  the  rate  of 
taxation,  there  must  be  difficulty  in  proceeding  under  it  without 
an  assessment.  The  rate  of  tax  is  fixed  and  the  property  omitted 
from  taxation  assessed  by  correcting  the  levy  ordinance,  and 
then,  with  the  proper  assessment,  the  ta,x  may  be  collected; 
while  license  fees  can  not  be  imposed  so  as  to  embrace  the  value 
of  the  property,  and  the  amount  to  be  imposed  is  with  the  coun- 
cil. Where  this  has  been  done  in  such  a  state  of  cases  the  council 
should  be  directed  to  credit  the  amount  paid,  if  any,  on  the  tax 
bill  when  collecting  on  the  ad  valorem  system. 

This  suggestion  is  made  in  view  of  the  fact  that  some  of  the 
license  fees  authorized  to  be  imposed,  as  appears  from  the  stat- 
ute, indicate  an  amount  approximating  values,  and  if  so  the 
sum  should  oe  deducted  from  the  tax  bill,  and  of  this  the  coun- 
cil must  be  the  judge.  The  city  being  the  defendant,  its  com- 
mon council  should  be  required  to  correct  the  levy  ordinance, 
and  to  have  assessed  the  personal  property  (omitted  from  the 
ad  valorem  system)  existing  at  the  date  of  tlie  assessment  under 
the  ordinance  in  which  the  error  was  committed,  its  value  to  be 
ascertained  as  of  the  date  at  which  the  original  assessment  was 
required  to  be  made. 

This  mandate  is  based  on  the  idea  that  no  steps  have  been 
taken  to  correct  the  error  of  the  council. 


ARMSTRONG,  &c.  v.  RUSSELLVILLE  DISTRICT  TURN- 
PIKE CO.,  &c. 

(Filed  February  6,  1895 — Not  to  be  reported.) 

1.  Validity  of  bonds— The  oounty  judge  having  submitted  to  the  qualified 
voters  of  a  magisterial  district  tbe  proposition  of  subsoribinK  money,  payable 
Id  bonds,  to  be  used  in  oonstruotinff  turnpike  roads  in  said  district,  accord- 
ing to  tbe  terms  of  a  statute  upon  tuat  subject,  and  a  majority  of  tbe  votes 
having  been  cast  in  favor  of  it,  there  can  be  no  question  raised  a6  to  the 
validity  of  the  bonds  isiiued  from  time  to  time  and  sold  to  innocent  pur- 
chasers. 
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2.  Taxes— Liability  of  voters  in  district— Where  the  county  oonrt  has,  at 
the  request  of  numerous  parties,  so  changed  the  bounds  of  a  masisterial  dis- 
trict as  to  include  the  farms  of  the  petitioners  and  to  allow  them  to  vote  in 
the  said  district,  the  successive  occupants  of  those  farms  are  liable  to  be 
taxed  as  other  residents  of  that  district.  The  appellants,  being  within  tbe 
territory  ho  changed,  are  liable  for  taxes  ordered  to  be  collected  to  meet  th» 
accruing  interest  on  bonds,  and  to  provide  for  a  sinking  fund. 

Cracldock  &  Sandidge  for  appellants. 

W.  F.  Browder  for  appellees. 

Appeal  from  Lop:an  Circuit  Court. 

Opinion  of  the  court  by  Judp^e  Lewis. 

By  statute  the  Russellville  District  Turnpike  Co.  was,  in  1H68* 
incorportated  and  the  Logan  County  Court  authorized  to  sub- 
scribe, on  belialf  of  the  Russellville  magisterial  district,  $T5,(XX), 
payable  in  bonds  and  to  be  used  in  maKing  turnpike  roads  in 
tliat  territory,  upon  a  vote  of  a  majority  of  the  qualified  voters 
being  cast  in  favor  of  the  proposition. 

By  terms  of  the  statute  the  presiding  judge  of  the  Logan 
Countv  Court  was  directed  to  submit  the  proposition,  which  was 
done,  and  a  majority  of  the  votes  cast  in  favor  of  it.  So  there 
can  be  now  made  no  question  of  the  validity  of  the  bonds  Issued 
from  time  to  time  as  the  work  progressed  and  sold  to  innocent 
purcliasers. 

In  1886  there  appeared  to  be  yet  unpaid  of  those  bonds  about 
the  sum  of  $28,()(M),  and  proper  orders  were  made  for  collecting 
taxes  within  the  district  sufficient  in  amount  to  meet  accruing 
interest  and  set  aside  a  sinking  fund. 

In  June,  1889,  J.  R.  Armstrong  and  many  others,  uniting, 
brought  this  action  to  enjoin  collection  from  them  of  any  pait  of 
taxes  so  assessed  and  ordered  collected  uijon  the  grouncf  tney  do 
not  reside  wuthin  limits  of  the  Russellville  district. 

According  to  boundary  fixed  by  commissioners  under  the  stat- 
ute of  1861  the  farms  of  plaintiffs  below,  now  appellants,  are  out- 
side the  limits  of  that  district.  But  in  1856  an  entry  of  the 
Logan  county  court  was  made  of  record  that  Josiah  Marshall 
and  fifteen  others  named  filed  their  petition  praying  t«»  vote  in 
the  RussellvilUe  district,  and  it  is  ordered  by  the  court  that  the 
prayer  of  their  petition  be  granted  and  that  they  vote  in  the 
Russellville  district.  Such  an  order  made  for  benefit  of  a  single 
person  unexplained  would  not  be  valid:  but  it  appears  that  those 
in  whose  favor  that  one  was  wade  were  at  the  time  owners  and 
occupants  on  adjacent  farms,  and  the  object  and  effect  of  it  was 
to  so  change  and  enlarge  the  boundary  of  the  district  as  to 
include  their  farms,  w^hich  it  was  in  power  of  the  county  court 
to  do.  And  the  strip  of  territory  thus  identified  has  been  treated 
as  part  of  the  Russellville  district,  and  successive  oceunants  of 
the  farms  belonging  to  the  original  petitioners  eontinuea  to  vote 
without  question  in  that  district  from  1866  to  the  time  this 
action  was  commenced. 

By  the  judgment  some  of  the  plaintiffs  in  the  action  were,  by 
the  lower  court,  decided  not  to  be  in  the  Russellville  district, 
and  they  are  not  parties  to  the  appeal;  but  it  was,  we  think, 
properly  determined  by  that  court  tnat  appellants  were  within 
that  district,  having  the  right  to  vote  there,  and,  consequettly, 
liable  in  common  with  other  residents  thereof  to  tbe  taxes  In 
question. 

Judgment  affirmed. 
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GERMAN  NATIONAL  BANK  v.  LOUISVILLE  BUTCHERS' 

HIDE  &  TALLOW  CO. 

(Filed  March  5,  1895.) 

1.  Corporations— Ultra  vires— A  oorporatioD  roust  account  for  benefits 
which  it  has  received  under  an  ultra  vires  transaction;  therefore,  where  it 
has  used  the  proceeds  of  a  note  in  its  business  it  can  not  escape  liability  on 
the  note  upon  the  ground  that  its  president  had  no  power  to  discount  the 
I>aper. 

2.  Negotiable  instruments—Correction  of  mistakes— Mistakes  in  the  exe- 
cution of  negotiable  paper  may  always  be  corrected  unless  the  rights  of  third 
parties  have  Intervened. 

Where  a  negotiable  note,  payable  at  and  discounted  by  the  German  Na- 
tional Bank,  was  repeatedly  ivnewed,  the  several  renewals  being  made  in 
the  same  way  until  the  last  renewal  here  sued  on,  which  was  made  payable 
at  "said  bank,"  the  word  "said"  being  by  mistake  substituted  fnr  the 
words  "German  National,"  as  it  is  manifest  that  in  the  contemplation  of 
all  tlie  parties  the  words  "said  bank"  meant  the  plaintiff,  the  German  Na- 
tional Bank,  they  will  be  so  read  by  the  court ;  bat  if  they  could  not  be  so 
read,  the  mistake  being  pleaded  and  proved,  would  be  corrected,  the  rights 
of  no  third  persons  being  involved,  the  defendants,  who  were  indorsers,  hav- 
ing received  the  proceeds  of  the  note. 

O'Neal  &  Pryor  and  W.  O.  Harris  for  appellant. 

T.  L.  Burnett,  Lane  &  Burnett  and  Frank  Hagan  &  Son  for 
appellee. 

Appeal  from  Jefferson  (Mrcuit  Court,  Coir.mon  Pleas  division. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellee  is  a  corporation,  the  stockholders  of  which  are 
the  butchers  of  Louisville.  In  aid  of  its  trade  it  also  orpranized 
a  corporation  known  as  the  Kentucky  Oak  Tanning  Co.,  the 
stockholders  of  which,  with  a  trifling  exception,  were  the  first 
corporation  and  its  stockholders. 

Pursuant  to  the  purposes  of  its  organization  the  latter  corpora- 
tion, some  ten  years  before  the  institution  of  this  action,  took 
from  the  appellee  a  large  quantity  of  hides,  coming  from  animals 
slaughtered  by  the  butchers  of  the  city,  and  executed  its  four 
notes,  aggregating  some  $40,0(K),  negotiable  and  payable  to  the 
appellees  at  the  bank  cf  the  appellant.  These  notes  were  at  once 
discounted  at  their  place  of  payment,  and  their  proceeds  placed 
to  the  credit  of  the  appellee. 

Upon  the  maturity  of  each  of  the  notes,  from  time  to  time,  for 
many  years,  the  appellant  bank,  at  the  instance  and  request  of 
the  two  corporations— the  payee  and  the  payor— renewed  the 
paper  in  the  usual  course  of  business,  using  for  that  purpose  the 
following  form : 

**$ Louisville,   Ky ,18.. 

after  date promise  to  pay  to  the 

order  of 

dollars, 

value  iceived,  negotiable  and  payable  at  the  office  of  the  German 
National    Bank    at   Louisville,    Kentucky,    with    interest    after 
maturity  at  the  rate  of  six  per  cent,  per  annum  until  paid." 
This  was  signed  thus: 

'•KENTUCKY  OAK  TANNING  CO., 
••BY  ITS  PRESIDENT  GOTTLIEB  LAYER." 
Endorsed :  ••LOUISVILLE  BUTCHERS'  HIDE  &  TALLOW  CO.^ 

"BY  ADAM  C.  LAYER,  President." 

vol.  16—56 
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The  name  of  the  appellee  would  be  filled  in  as  the  payee,  and 

when  the  proper  dates  and  amounts  were  inserted  and  the  »igD»- 

turew  of  the  parties  attached,  the  note  would  be  delivered  to  the 

bank. 

When  two  of  the  notes  matured  on  April  8,  1890,  the  usual  form 
was  not  at  hand,  and  the  bank  official  furnished  to  the  payor  a 
form  of  this  kind: 

*** Louisville,  Ky., ,189 

days  after  date  we,  jointly  and  sever- 
ally, promise    to  pay  to  tlie  order  of  the  German  National  Bank, 

of  Louisville,  Ky., dollars, 

value  received,  negotiable  and  payable  at  the  office  of  said  bank 
at  Louisville,  Ky.,  w^ith  interest  after  maturity,  at  the  rate  of 
six  per  cent,  per  annum  until  paid." 

I^pon  getting  this  form  the  bookkeeper  and  general  manager  of 
the  tanning  company,  with  an  old  form  before  him,  souglit  to 
make  the  new  conform  to  the  old  form,  and,  therefore,  ran  his 
pen  through  the  words '*(terman  National  Bank, '' as  well  as 
through  some  other  words  not  found  in  the  old.  The  note 
then  read  as  follows,  it  being  one  of  those  sued  on  in  this  action, 
the  other  one  differing  only  as  to  its  amount: 

^*$9,4B4.2I.  Louisville,  Ky.,  April  8,  189(>. 

**Four  months  after  date  we  promise  to  pay  to  the  order  of  the 
Louisville  Butchers'  Hide  &  Tallow  Co.  $9,4B4.21,  value  received, 
negotiable  and  payabhi  at  the  office  of  said  bank  at  Louisville, 
Ky.,  with  interest  after  maturity  at  the  rate  of  six  per  cent,  per 
annum  until  paid. 

Signed:  ** KENTUCKY  OAK  TANNING  CH)., 

'•BY  GOTTLEFB  LAYER,  President." 
Endorsed;  ''LOl  ISVTLLE  BUTC^HERS'  HIDE  &  TALLOW  CO., 

•*B\'  ITS  PRESIDENT,  ADAM  C.  LAYER.'^ 

The  other  two  notes  were  renewed  on  the  old  forms.  When 
they  were  due  the  last  time  each  of  the  four  was  duly  i>roti*sted 
foriionpayment,  and  thereaft(U"  tl)is  action  on  them  was  brought 
in  the  .JetTerson  Court  c)f  Common  Pleas,  but  was  finally  heard 
by  th(^  chancellor  in  the  Louisville  Cliancery  C'ourt. 

The  j)etition  was  amended  and  ruformation  asked  as  to  the 
two  notes  where  tl)e  erasures  occurred,  and  it  was  alleged  that 
the  words  "(irerman  National''  vvere  left  out  by  mistake,  and 
til  at  the  words  "said  bank''  meant  in  fact,  in  contemplation  of 
aM  the  pjirties,  the  German  National  Bank. 

This  was  denied  by  the  appellee,  and  it  was  contended  that  the 
notes  were  not  negotiable  and  payable  at  any  bank,  and  that  the 
only  liability  imposed  on  tlie  appellee  was  that  of  assignor,  and 
that  had  been  discharged  by  the  negligence  of  the  bank  in  failing 
to  prosecute  the  maker  of  the  note  to  ins«)lvency. 

It  was  also  contended  that  the  act  of  the  appellee's  president, 
in  discounting  and  renewing  the  four  notes,  was  ultra  vires;  that 
as  to  two  of  the  notes  tliere  was  no  inistake,  or  if  there  was  it 
could  not  he  corrected. 

After  an  elaborate  preparation  of  the  case  the  chancellor  held 
that  the  contention  on  the  part  of  the  defendant,  that  its  presi- 
dent had  no  right  under  its  articles  of  incorporation  and  by-laws 
to  discount  paper  could  not  be  sustnined;  that  it  had  received 
the  proceeds  of  the  discounts  and  had  continued  to  hold  them, 
and  in  many  other  ways  had  approved  the  action  of  its  president 
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in  making  the  discounts  in  question.  As  to  two  of  tile  notes, 
tlierefore,  judgment  was  rendered  for  tiie  plaintiff. 

It  was  held,  however,  that  the  evidence  as  to  the  mistake  in 
the  execution  of  the  other  notes  was  insuffloient  to  authorize  the 
court  to  reform  tliem,  and  as  to  them  the  court  dismissed  the 
petition. 

It  is  to  be  observed  at  the  outset  that  this  contest  is  between 
the  original  parties  to  the  notes.  The  rights  of  no  innocent  holder 
are  involved,  or  of  any  endorser  for  mere  accommodation.  The 
appellee  sold  to  the  appellant  and  received  and  used  the  pro- 
ceeds of  the  notes  in  its  business.  It  continues  to  do  so,  and  we 
hardly  need  cite  authority  in  support  of  the  chancellor's  con- 
clusion that  the  transaotion  was  not  void  for  want  of  authority 
on  the  part  of  the .  appellee's  president  to  discount  the  paper. 
The  corporation  can  not  hold  on  to  the  money  and  repudiate  the 
acts  by  which  it  got  it. 

"In  every  case  a  corporation  must  account  for  benefits  which 
it  has  received  under  an  ultra  vires  transaction.  This  is  a  well 
known  equitable  doctrine.  It  has  been  applied  not  only  to  per- 
sons of  full  age,  and  under  no  disability,  civil  or  mental,  but 
also  to  those  who  are  under  some  incapacity— infants  and  luna- 
tics. Fiom  these  persons  the  principle  has  been  extended  to 
•corportions."     (Brice  on  Ultra  Vires,  2  Eng.  Ed.,  769.) 

"A  corporation  can  not  be  charged  with  the  loan  of  money 
made  by  its  directors  without  autliority,  but  if  any  portion  of 
the  money  was  applied  for  the  benefit  of  the  company,  it  may  be 
held    liable    to    that   extent   at  least."     (Morawetz,  section  123.) 

Also  to  same  effect  Springfield  T.  P.  R,  (^o.  v.  Harrodsburg,  11 
Ky.Law  Rep.,  809:  Sherman  Center  Town  C'o.v.Russell,  26  Pacific 
Rep,,  715  [Ks.];  Empire   Sprintr  Co.  v.  Knowlton,  108  U.  S.,  67.) 

As  to  the  question  of  the  place  of  payment,  it  seems  to  us 
hardly  necessary  to  have  made  the  attempt  to  correct  the  over- 
sight* of  the  draftsman  in  leaving  out  the  words  "German 
National."  It  is  perfectly  manifest  that,  in  tlie  contemplation 
■of  all  the  parties  to  the  transaction,  the  words  "said  bank" 
meant  the  appellant. 

Three  times  each  year  tor  from  eight  to  ten  years  the  appellee 
had  regularly  endorsed  the  forms  furnislied  by  this  bank,  where 
it  had  originally  gotten  the  money,  and  we  do  not  doubt  it  was 
as  much  surprised  as  the  appellant  in  discovering  the  absence 
of  the  unual  words.  Under  the  circumstances  the  language  "said 
bank,"  as  used,  meant  the  German  National  HiUiK,  but  if  we 
could  not  so  read  the  paper  the  evidence  is  absolutely  conclusive 
as  to  is  real  meaning. 

The  officers  of  the  bank,  tliose  of  the  tanning  company  as  well 
as  those  of  the  appellee,  unite  in  saying  thnt  in  signing  the  notes 
sued  on  in  renewal  of  former  ones,  the  intention  was  to  sign 
-duplicates  of  the  old  notes,  which  were  all  payable  at  the  Ger- 
man National  Bank. 

The  president  of  the  appellee  says  that  when  he  signed  the 
notes  sued  on  he  intended  signing  such  duplicates,  and  that  what 
he  did  in  fact  sign  meant  the  (rerman  National  Hank;  that  there 
was  no  other  meant. 

The  learned  chancellor  was  of  opinion  that  there  was  no  direct 
proof  of  an  antecedent  contract  between  the  parties  that  the  pAr- 
ticnlar  notes  sued  on  were  to  be  made  payable  at  this  bank,  and 
it  may  be  admitted  that  none  of  the  witnesses  say  in  express 
terms  that  there  was  such  an  antecedent  agreement  or  contract 
to  that  effect.  What  is  absolutely  clear,  however,  is  that  the 
evident  understanding  of  each  party  to  the  transaction  was  that 
the  renewals  were  to  be  made  payable  as  the  old  notes  had  been 
tor  vears.  • 


^ 
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The  coininon  intention  of  the  parties,  as  shown  by  the^rr:* 
absence  of  any  contriety  in  their  testimony  on  this  point  i<^r,. 
dence  of  their  mutual  understanding  and  agreement.  Im> 
because  of  this  arrangement  and  agreement,  so  well  uuder^!"! 
that  the  intent  was  common  and  mutual  to  all  to  sign  nor«^>[r 
able  at  the  bank  where  they  were  doing  this  pabticular  biijinr- 
If  such  was  thejjurpose  of  the  parties  to  the  bills,  why  iiiav  i 
the  agreement  be  carried  out  by  the  insertion  of  the  oitir-: 
words? 

In  Scales  v.  Ashbrook,  1  Met.,  358,  it  was  held  that^whecrv 
an   instrument^'— in    that   case   a    bill    of    exchange— "which  • 
Intended  to  carry  into  execution  an  agreement   previously  mad- 
but  which,  by  mistake  of  the  draftsman,  either  as  to  law  or  fn 
does  not  fulfill    that    intention  or   violates  it,  equity  will  *^':> 
the  mistake  and   compel   the  party   refusinj^   to  comply  with  t- 
agreeuit^nt   according    to   its   term's. "     (Citing  6  Monroo.  31i 
Peters,  18;  Story's  kquity,  section  115.     To    the   same  effat  • 
Farcies   v.  Gohegan,  2  J.  J.  Mar.,  133;  MeCurdv   v.  Brearhirt. " 
Mon.,  284.) 

In  Cothran  v.  (Umningham,  28  Ga.,  178,  it  was  held  that  pn- 1 
evidence  was  admissible  to  show  that  it  was  agreed  to  mak- i 
note  payable  in  bank,  and  the  fact  that  a  fv^rnier  note,  of  vrh 
the  note  sued  on  was  a  renewal,  was  so  payable  was  a  to:  • 
circumstance,  going  to  show  such  an  agreement.  (Also  Tarr' 
Ricker,  46  O.  St.,  265;  Watkins  v.  Maule,  2  Jacob  &  Walker,  i^' 

Mr.  Daniel,  in  his  work  on  Negotiable  Instruments,  laT*<i.J 
the  rule  that  mistakes  in  the  execution  of  such  paper  may  aiwa;- 
be  corrected  unless  the  lights  of  third   persons  have  intfrv^:  ;! 
(Sections  850-8.) 

The  learned  chancellor  very  aptly  said  that  court**  of  equi' 
never  rectify  contracts,  but  that  they  did  rectify  the  instuiu  r/^ 
evidencing  the  contracts.  We  can  not  agree  with  him.  iKiwe\^: 
in  holding  that  the  agreement  in  this  case  was  not  shovr -? 
sufficient  proof,  or  that  no  mistake  was  shown  in  the  exeeur: : 
of  the  notes. 

If  the  manifest  intention  or  agreement  of  all  the  parties  t^:^ 
bills  is  to  be  effectuated,  the  instruments  must  be  read  asifrt.' 
contained  the  words  '* German  National' *  between  the  vri:- 
"said  bank."     It  is  possible  to  doubt  this  under  the  proof. 

Aftlrmed  on  cross  appeal  and   reversed   on   the  original  app 
with  directions  to  enter  judgment  on  each  of    the  notes  sued  : 
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(Filed  March  19,  1895.) 

Breach  of  coDdition  subsequent— Re  entry— Rente— W'here  the  estate  i^*^- 
grantee  has  been  forfeited  by  breach  of  a  oondltioD  subsegaeot  ooDtaiot^*^ 
Dis  deed,  an  actual  re  entry  by  the  grantor  is  not  necessary  in  tbi$^atc ' 
order  to  entitle  him  to  possession  of  tbe  premises  or  to  recover  reoti,  w^ 
the  grantee  withholds  possession  after  it  is  demanded  by  the  grantor. 

Grantors  conveyed  land  to  a  railroad  company,  so  lon^  as  it  shoold  be<^ 
for  depot  and  otner  railroad  purposes;  and  in  tbe  event  use  of  itfordrp' 
purposes  was  discontinued  by  the  railroad  tbe  grantors  reserved  tberigtt» 
resume  possession,  allowing  tbe  railroad  to  remove  iuiproTenients  pot  ^^' 
on  the  premises;  or,  at  tbe  election  of  tbe  railroad  company,  U couM. ^ 
paying  the  grantors  the  value  of  the  land  at  tbe  time  of  tbe  oonvenoce.^ 
title  itself  to  a  fee  simple  conveyance.  Tbe  railroad  ceased  to  use  tbe  1*^ 
for  depot  purposes,  and  tbe  grantors  notified  it  to  remove  its  bulldlDg^^^ 
tbe  property  or  to  pay  for  it,  both  of  which  the  railroad  refused  »)  do  f 
this  action  to  recover  rents  and   possession   of  tbe   property,  Held-I-- 
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Krantors  were  entitled  to  recover  rents  from  the  date  of  tbelr  demaDd  upon 
the  railroad,  and  not  merely  from  the  date  of  their  reentry  upon  the  prop- 
erty. 

C.  S.  Walker  for  appellan's. 
Wilbur  F.  Browder  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

On  the  20th  day  of  January,  1869,  D.  M.  Griffith  and  W.  N. 
Sweeney  conveyed  to  the  Owensboro  &  Russellville  R.  R.  Co. 
<now  being  the  Owensboro  &  Nashville  R.  R.  Co.)  a  certain 
parcel  of  ground  near  the  city  limits  of  Owensboro.  The  convey- 
ance was  made  in  consideration  that  the  railroad  company  would 
locate  its  Owensboro  depot  on  the  land  conveyed. 

The  habendum  is  as  follows:  "To  have  and  to  hold  said  parcel 

of  ground  for  the  use  of  said  railroad  depot  and  other  railroad 

purposes,  such  as  they  may  deem  proper  to  the  said  party  of  the 

second  part,  so  long  as  the  same  shall  be  used  for  said  purposes; 

but  in  the   event   the   said   railroad   shall   discontinue   the   said 

f^oint  as  a  depot  for  the  said  road,  and  said  ground  shall  no 
onger  be  useful  for  said  purposes  or  should  the  road  be  discon- 
tinued when  built,  then  said  Griffith  and  Sweeney  have  the  right 
to  resume  the  possession  of  said  property,  allowing  said  railroad 
company  the  right  to  remove  an5'  improvements  they  may  have 
put  thereon;  or  in  default  of  this,  and  at  the  election  of  the  said 
company,  tliey  may,  by  paying  to  Griffith  and  Sweeney  the  pres- 
ent value  of  said  property,  entitle  themselves  to  the  absolute  fee 
simple,  and  said  Griffith  and  Sweeney  will,  in  this  contingency, 
execute  any  further  conveyance  that  may  be  necessary  to  such 
vesting  of  the  absolute  title." 

The  appellant  removed  its  Owensboro  depot  to  another  place 
in  the  city  in  1877.  The  appellants  gave  appellee  notice  to  re- 
move the  improvements  it  had  on  the  ground  or  elect  to  pay 
them  the  value  of  the  property  of  the  date  January  2(3,  1869,  but 
upon  its  failure  to  elect  they  would  resume  possession  of  the 
ground.  * 

Refusing  to  elect,  but  retaining  possession  of  the  ground,  the 
appellants  instituted  an  equitable  action  to  recover  the  ground 
and  rents.  Pending  that  action  the  appellants  commenced  this 
action  to  recover  the  possession  of  the  land.  The  court  below 
adjudged  that  they  were  entitled  to  recover  the  possession,  and 
this  court  affirmed  that  judgment.     (14  Ky.  Law  Rep.,  236.) 

On  a  return  of  the  case  it  was  consolidated  with  the  equitable 
action,  and  in  which  consolidated  action  the  court  adjudged  that 
appellants  were  entitled  to  recover  rents  from  February  2,  1889, 
until  April  27,  1892.  From  that  judgment  this  appeal  is  prose- 
cuted. 

The  court  proceeded  upon  the  idea  that  the  appellants  were 
not  entitled  to  recover  rents  until  they  made  a  re-entry  upon  the 
ground  by  going  upon  it  and  declaring  a  purpose  to  resume  pos- 
session.    This  was  done  in  January  or  February,  1889. 

It  is  insisted  that  appellants'  right  to  possession  did  not  accrue 
until  that  form  of  re-entry  was  made.  In  this  we  do  not  agree 
with  counsel. 

This  court  held  in  this  case  on  the  former  appeal  that  the  deed 
simply  granted  the  ^'possessory  right"  to  the  land  to  continue  as 
long  as  it  was  used  for  depot  purposes,  and  there  having  been  a 
breach  of  the  condition  in  the  deed  the  possession  vested  to  the 
grantors. 
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It  is  not  necessary  to  enter  into  a  discussion  as  to  the  kind  of 
estate  created  by  the  deed  or  as  to  whether  or  not  at  common 
law  the  re-entry  insisted  on  would  have  been  necessary  to  ha^e 
enabled  the  grantors  to  recover  possession  of  the  land.  At  coin- 
mon  law,  when,  from  the  character  of  the  estate  conveyed,  it 
was  necessary  to  have  livery  of  seizin;  then  if  in  such  deed  there 
was  a  condition  subsequent,  the  breach  of  which  would  entitle 
the  grantor  to  be  re-invested  with  the  estate  conveyed,  a  re- 
entry or  claim  was  necessary  to  avoid  the  estate  of  the  grantee. 
The  reason  of  the  law  was  that  in  cases  where  the  deed  conveyed 
such  an  estate  as  made  a  livery  of  seizin  necessary,  in  order  to 
regain  the  estate  on  account  of  a  breach  of  the  condition  subse- 
quent contained  therein,  the  grantor  must  make  an  entry  to  de- 
feat the  livery  which  was  made.  However,  in  cases  where  the 
entry  could  not  be  made,  then  a  claim  was  tantamount  to  an 
entry. 

In'4  Kent,  129,  it  is  said:  **It  was  a  rule  of  the  common  la'w^ 
that  when  an  estate  commenced  by  livery  it  could  not  be  deter- 
mined before  entry." 

It  is  said  (1  Sheppard's  Touchstone,  163),  "regularly,  when  a 
man  will  take  advantage  of  a  condition  he  must  enter,  for  an 
estate  of  freehold  or  inheritance  will  not  cease  without  entry  or 
claim." 

"When  an  estate  is  upon  condition  in  deed  .♦  *  *  the  law 
permits  the  estate  to  continue  beyond  the  time  when  the  contin- 
gency happens,  unless  either  the  grantor  or  his  heirs  make  an 
entry  or  claim  in  order  to  avoid  the  estate."    (2  Blackstone,  15n. > 

The  necessity  for  livery  of   seizin    does  not  exist  in  this  State* 

Without  that  necessity  none  exists  for  a  re-entry  to  be  made  in 
order  to  avoid  an  estate  wliich  has  been  defeated  by  a  breach  of 
a  condition  subsequent  in  a  deed. 

Liverv  of  seizin  is  now  abolished  in  England.  (Statute  8  and 
9,  Vic.  O.,  106.)  ' 

To  prove  that  the  common  law  as  to  livery  of  seizin  does  not 
prevail  in  this  State,  it  seems  to  us  that  a  quotation  from  2 
Blackstone,  314,  as  to  how  livery  of  seizin  in  deed  was  performed 
will  suffice.  It  is  as  follows:  "The  feoffor,  lessor  or  his  attorney, 
together  with  his  fenffee,  lessee  or  his  attorney  ♦  *  »  came  to 
the  land  or  to  the  house,  and  then,  in  the  presence  of  witnesses^ 
declare  the  contents  of  the  feotfment  or  lease  on  which  livery  is. 
to  be  macfe;  and  then  the  feoffor,  if  it  be  land,  doth  deliver  to 
the  feoffee,  all  otlier  persons  being  out  of  the  ground,  a  clod  or 
turf,  or  a  twig  or  bough  then  growing,  with  words  to  this  effect: 
*I  deliver  these  to  you  in  the  name  of  seizin  of  all  the  land  and 
tenements  contained  in  this  deed.'  But  if  it  be  of  a  house,  the 
feoffor  must  take  the  ring  or  latch  of  the  door,  the  house  being 
quite  empty,  and  deliver  it  to  the  feoffee  in  the  same  form,  and 
then  th^'  feoffee  must  enter  alone  and  shut  the  door,  and  then 
open  it  and  let  in  the  other.'' 

As  this  mode  of  delivery  of  possession  of  land  is  no  longer  nec- 
essary, it  follows  that  it  was  unnecessary  for  appellants  to  go 
upon  the  ground  and  declare  they  had  re-entered  thereon. 

*By  the  terms  of  the  deed  the  appellee  had  the  right  to  elect  to 
keep  the  ground  which  appellants  had  conveyed  it  by  paying 
the  value  of  it  at  the  date  of  the  deed;  but  failing  to  make  the 
election,  then  appellants  were  entitled  to  have  the  i^ossession 
returned  to  them  on  demand,  be  it  either  written  or  verbal. 

Failing  to  surrender  it  on  such  demand,  then  their  cause  of 
action  accrued  for  the  possession  and  rents  of  the  ground,  and 
the  court  should  have  allowed  rents  from  the  date  of  appellants^ 
demand  on  appellee  to   comply    with    the  terms  of   the  deed.     It 
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was  error  for  the  court  to  allow  rents  only  from  the  date  of  the 
figurative  re-entry. 

Appellants  were  entitled  to  maintain  the  equitable  action  to 
have  the  effect  of  the  deed  declared  and  to  recover  rents. 

The  judgment  is  reversed,  with  directions  that  further  proceed- 
ings be  had  consistent  with  this  opinion. 


SMITH  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  March  19,  1895— Not  to  be  reported.) 

1.  The  party  ii\\**f[\ng  that  his  personal  injuries  were  inflicted  by  the  irross 
Deglecr.  of  a  railroad  company  must  prove  it;  and  when  his  evidence  does 
not  conduce  lo  sustain  the  allegation,  a  peremptory  instruction  for  the  de- 
fendant Is  proper. 

2.  Same— Case— Plaintiff  was  injured  at  night  while  attempting  to  cross 
a  railroad  track  on  a  street  in  the  outskirts  of  the  city  of  Louisville.  The 
engine  that  injured  him  was  hanking  towards  him  ringing  its  bell  and 
giving  the  u.^^ual  signals  of  its  approach  and  had  a  large  bead  lisht  burning 
on  the  rear  of  Its  tender  which  tlirew  a  light  along  the  track  for  from  150 
yards  to  £00  yards.  The  plaintiff  saw  the  light  and  engine  before  going  on 
the  track,  but.  supposed  it  was  going  away  from  instead  of  towards  him,  and 
was  struck  while  attempting  to  drive  across  the  track.  Held— A  peremptory 
instruction  for  defendant  was  proper,  nor  was  the  absence  from  the  rear  of 
the  tender,  at  the  time  of  the  injuiy  of  a  brakeman  who  bad  gone  into  the 
oah  of  the  engine  to  relight  his  small  lantern  that  had  gone  out,  an  act  of 
willful  or  gross  neglect  as  to  plaintiff. 

T.  li.  Burnett  and  Lane^  &  Burnett  for  appellant. 

Lyttleton  Cooke  for  appellee. 

Appeal  from  Jefferson  (Mrcuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Jud«?e  Grace. 

This   is   an   appeal   by   M.  M.  Smith    from    a   judgment  of  the 

Jefferson  Circuit  Court   dismissing?,  by   peremptory   instructions 

to  the  jury,  his  suit  for   damages   claimed   against   the   appellee 

for  injuries  sustained  by  being   run   against   and   knoclied  off  of 

defendant's  railway,  which  plaintiff  alleges   was  done  by  reason 

of  the  gross  and  willful  negligence  of  the  employes,  agents  and 
servants  in  charge  of  the  locomotive  and  engine  of  defendant. 

The  injury  is  charged  to  have  occurred  on  Spring  street,  in  tlie 
eastern  portion  of  tlie  city  of  Louisville,  on  the  night  of  Febru- 
ary 7,  1898. 

A  condensed  statement  of  facts  show  that  Spring  street  runs 
north  and  south,  and  that  it  is  crossed  by  the  railway  of  defend- 
ant, going  east  from  the  city,  liaving  at  this  crossing  a  double 
track;  that  the  southern  tracit,  being  the  right  hand  one  going  out 
of  the  city  is  generally  used  by  trains,  both  passenger  and  freight, 
going  out  of  the  city,  and  the  northern  line  of  railway  is  generally 
used  by  trains  entering  the  city;  that  at  this  point,  going  east,  is 
a  steep  grade,  and  that  freight  trains  often  have  to  be  assisted  in 
going  up  same  by  an  extra  engine  and  tender  attached,  and  that 
when  this  is  the  case  the  engine  so  giving  assistance,  after  the 
train  is  well  up  the  grade,  returns  along  this  same  southern  track, 
backing  into  the  city;  that  this  general  arrangement  and  working 
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of  defendant's  trains  and  engines  on  these  two  tracks  was  well 
known  to  the  plaintiff,  who  lives  In  the  immediate  vicinity  of 
this  crossing;  that  Spring  street,  while  well  up  towards  the 
eastern  part  of  the  city,  yet  has  considerable  travel  on  same  by 
day  and  for  some  hours  into  the  night;  that  a  watchman  is 
usually  stationed  there  by  day,  but  none  at  night;  that  no  gate 
or  bars  are  maintained  there  by  the  railroad  company;  that  on 
the  west  of  this  north  line  is  a  considerable  elevation,  running 
east,  some  fifty  feet  high  and   some  hundred  and  fifty  feet  lonz. 

It  appears  that  on  the  night  in  question  the  engine  of  defend- 
ant hact  been  assisting  one  of  the  freig^H  trains  out  on  this  south- 
ern track  and  up  this  grade,  and  at  ifce  time  of  the  injury  to 
plaintiff  was  returning  to  the  main  yards  of  the  defendant  com- 
pany in  the  city,  backing  down,  as  usual,  with  a  headlight 
stationd  on  the  north  rear  corner  (then  going  in  front)  of  its 
tender  giving  the  necessary  signals,  by  ringing  its  bell  con- 
stantly, and  blowing  its  whistle  for  the  several"  crossings,  but 
that  just  before  crossing  Spring  street,  say  15<)  to  200  yards,  the 
small  lantern  carried  bv  the  switchman  to  assist  him  in  dis- 
charging: his  duties  had  been  blown  out  by  a  strong  wind,  and 
that  not  being  able  to  relight  same  where  he  was,  on  the  rear 
end  of  the  tender,  he  had  gone  for  the  moment  to  the  engine  or 
cab  room  for  this  purpose,  and  that  the  injury  occurred  just  as 
he  returned  to  his  accustomed  position. 

It  appears  that  the  headlight,  where  it  was  placed  on  the  rear 
and  north  corner  of  the  tender, threw  its  rays  well  down  and  along 
both  these  tracks,  estimated  to  the  extent  of  150  to  2IX)  yards, 
the  evidence  of  the  switchman  saying  that  his  small  lamp  added 
nothing  material  to  the  larger  and  more  brilliant  headlight. 

It  further  appears  that  plaintiff,  who  works  on  the  north  side 
of  this  railway  some  distance,  but  lives  on  the  south  side,  was 
going  home  on  the  night  in  question,  being  a  dark  nigl)t,  ab^ut 
7  o'clock;  that  when  he  reached  these  railway  tracks  he  looked 
to  Ills  left,  east,  and  saw  engine  and  tender,  with  headlight,  of 
delendant's  coming  into  the  city,  but  he  says  that  he  supposed 
it  was  a  train  coming  in  on  the  north  track  of  the  two;  and  that 
being,  as  he  supposed,  some  100  to  200  yards  away,  he  estimated 
that  he  would  have  ample  time  to  cross  this  track  before  the 
train  readied  him,  and  going  over  this  one  safely,  and  when 
across  the  other  rails  also,  but  when  just  on  the  south  end  of  the 
cross-ties,  on  the  south  track,  the  rear  end  of  the  tender  (being 
then  in  front)  struck  him,  knocl?ing  him  off  the  track  and  mater- 
ially and  seriously  injuring  him  internally,  in  the  side  tuid  back 
and  head,  from  which  he  suffered  greatly*  rendering  him  unable 
to  labor  for  his  support,  and  that  when  this  case  was  tried  (in 
June)  he  was  still  not  well  by  any  means. 

His  brother,  who  testified  in  his  behalf,  estimated  the  speed  of 
the  train,  at  the  time  of  the  injury,  at  fifteen  miles  an  hour. 
The  switchman  said  it  was  going  quite  slowly,  and  was  stopped 
in  half  the  length  of  the  tender  after  the  injury. 

On  the  conclusion  of  plaintiff's  evidence,  as  above  detailed, 
the  court,  on  motion  of  defendant  and  against  the  objection  of 
plaintiff,  instructed  the  jury  to  find  for  defendant,  and  of  this 
instruction  the  plaintiff  complains. 

Plaintiff  insists  that  the  facts  given  in  evidence  by  him  showed 
gross  and  willful  negligence  on  the  part  of  the  employes  of 
defendant  corporation,  which  can  not  be  excused  or  barred  when 
injury  occurs,  even  by  the  contributory  negligence  of  the  person 
injured,  and  further  insisting  that  this  question  of  negligence, 
and  the  particular  degree  of  same,  is  a  mixed  ouestion  of  both 
law  and  fact,  to  be  determined  by  the  jury  unaer  appropriate 
instructions  by  the  court. 
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Of  course  there  are  (juite  a  number  of  cases  cited  in  Kentucky 
Id  which  the  court  said  as  much  on  both  heads.  It  is  equally 
true  that  there  are  quite  a  number  of  other  cases  wherein  the 
court  has  said  that  where  the  degree  of  negligence,  as  charged 
by  a  plaintiff  in  his  petition,  is  willful,  and  where  same  was  nec- 
essary to  be  established  as  charged  in  order  to  his  recovery,  and 
that  where  same  was  clearly  not  established  by  the  evidence, 
that  then  the  court  might  and  should  give  a  peremptory  instruc- 
tion of  this  latter  class  of  cases. 

We  refer  to  the  case  of  Wallington  v.  N.  N.  &  M.  V.  Co.,  14 
Ky.  Law  Bep.,  559,  wherein  the  court  sustained  an  instruction 
by  the  court  below  to  find  as  in  case  of  a  nonsuit,  "saying  that 
where  willful  negligence  is  charged  that  it  must  be  proven, 
that  it  will  not  be  presumed,  and  that  where  the  plaintin's  evi- 
dence failed  in  toto  to  support  the  case,  that  then  such  an  in- 
struction was  proper.'' 

Again,  in  the  Canal  Co.  v.  Murphy's  Adm'r,  9  Bush,  533,  the 
court  said:  ''Where  the  facts  are  conceded  upon  which  the  ques- 
tion of  negligence  is  based,  it  then  becomes  a  question  of  law  as 
to  whether  a  case  of  negligence  has  been  made  out.  *  ♦  » 
Actions  for  negligence  are  governed  by  the  same  rules,  with  ref- 
erence to  the  power  of  the  court  to  grant  a  nonsuit,  that  other 
civil  actions  are,  and  it  would  be  a  useless  waste  of  time,  as 
well  as  trifling  with  the  rights  of  litigants,  for  the  court  to  per- 
mit the  jury  to  deliberate  upon  a  question  of  fact  when  the  party 
making  the*  comphiint  has  failed,  by  his  proof,  to  show  any  right 
ofaetioi;." 

Again,  in  the  case  of  Bupard  v.  C.  &  O.  B.  B.  Co.,  88  Ky.,  280, 
this  court,  in  speaking  of  an  injury  to  a  lady,  by  reason  of  the 
fright  to  her  horse  while  passing  on  a  public  highway  that  ran 
uncSer  the  railway  track  of  appellee,  built  on  a  trestle,'after  hold- 
ing that  in  that  state  of  case  it  was  the  duty  of  the  railroad  com- 
pany to  give  notice  of  its  approach  by  timely  warning,  and  while 
It  !s  proper  to  leave  the  question  as  to  whether  the  failure  to 
give  such  warning  was  negligence  to  the  jury,  yet  said   further: 

That  it  conclusively  appears  from  appellant's  own  testimony 
that  she  received  the  injury  in  consequence  of  her  own  neglf- 
gence.  She  was  familiar  with  the  crossing  and  Its  surroundings; 
the  track,  in  the  direction  in  which  the  train  was  coming,  was 
elear  of  obstruction  several  hundred  yards,  and  she  could  have 
seen  the  approaching  train  that  distance  had  she  looked,  but  she 
did  not  look,  nor  did  she  give  any  reasonable  excuse  for  not 
looking,  but  hurried  up  to  the  crossing  and  attempted  to  cross, 
regardless  ot  the  fact  that  the  train  might  come  at  any  moment. 
So  as  it  conclusively  appeared  that  the  injury  was  tlie  result  of 
appellant's  own  negligence,  the  instruction  was  not  Improper." 
(Tlie  Instruction  referred  to  was  peremptory  to  find  for  the  de- 
fendant.) 

And  again.  In  the  case  of  Hughes  v.  Cincinnati  B.  B.  Co.,  91 
Ky.,  526,  this  court  said  that  in  an  action  to  recover  damages  for 
the  neglect  of  defendant,  the  burden  of  showing  neglect  is  on 
the  plaintiff,  and  reciting  that  in  that  case  the  plaintiff  had  only 
Bhown  that  the  Injury  might  have  occurred  irom  one  of  two 
causes,  only  one  of  which  could  be  imputed  to  the  negligence  of 
defendant,  holding  that  plaintiff  had  failed  to  make  out  his  case, 
and  that  It  was  not  competent  for  the  court  to  leave  the  ques- 
tion to  the  jury. 

We  have  not  overlooked  the  cases  cited  by  appellant,  wherein 
this  court  has  often  held  railroads  to  a  high  degree  of  care  and 
diligence  in  running  their  trains  through  the  streets  of  populace 
cities,  and  wherein,  for  slight  negligence,  they  have  been  held 
answerable  in  damages;  nor  are  we  inclined  nor  do  we  mean  in 
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anywise  to  abate  or  mollify  the  standard  of  care  required  by  thft 
court  in  the  several  cases  cited,  and  under  the  particular  facts  of 
each  case. 

We  only  mean  to  say  that  in  this  case  tlie  facts  are  widely 
different,  as,  first,  this' Spring  street  is  not  in  a  populous  part  of 
the  city,  nor  is  it  so  grealty  used  for  travel  as  in  the  cases  cited, 
both  in  Louisville  and  Covinp:ton;  and,  second,  the  employes  of 
the  company  were,  at  the  time  of  this  injury,  using  every  neces- 
sary and  reasonable  precaution  in  the  management  of  this 
engine. 

The  only  possible  thing  of  which  plaintiff  can  complain  is  that 
for  the  moment  the  small  lamp  of  tne  watch njan  was  blown  out 
by  the  high  winds,  and  that  momentarily  he  went  to  the  engine 
cab  to  get  it  relighted,  and  so  was  necessarily  absenr  this  short 
time  from  his  post.  Such  an  occurrence  under  such  circum- 
stances is  far  from  any  definition  of  willful  negligence  that  we 
have  examined. 

The  material  question  after  all  is,  did  the  traveler  along  the 
streets  have  ample  and  timely  warning  of  the  approach  of  the 
trains  to  get  out  of  danger  if  imperiled  or  to  keep  out  of  danger 
until  they  (the  train)  could  pass  same?  Unquestionably  to  a 
reaonable' extent,  at  least,  having  the  preference.  It  is  not  pre- 
tended that  any  employe  of  defendant  saw  the  plaintiff  in  any 
dangerous  position  before  the  injury  occurred.  All  signals, 
whether  by  whistle  or  l)ell,  and  other  precautionary  measure,  aa 
by  gates  or  bars  or  by  watchmen,  only  look  to  that  end— notice 
to  the  traveler  of  tlie  approach  of  tlie  train— and  having  UiiR 
notice,  clearly  and  distinctl.y,  the  company  have  the  right  to 
assume  that  a  person  of  full  a^e  and  average  intelligence  will 
keep  out  of  danger  assuming  in  those  cases,  of  course,  that  tlie 
train  was  being  properly  managed. 

Upon  the  facts  recited  in  this  case  we  think  it  quite  clear  that 
the  railway  company  was  not  guilty  of  gross  or  willful  negli- 
gence, and  that  notice  of  the  approach  of  the  train  was  clearly 
made  manifest  by  the  usual  signals  and  by  the  headlight,  and 
that  plaintiff  clearly  and  certainly,  by  his  own  evidence,  had 
knowledge  of  same  in  ample  time  to  have  avoided  any  collision 
with  defendant's  train,  hence  it  necessarily  appears  that  the 
plaintiff's  injuries  were  caused  by  his  own  gioss  carelessness. 
Neither  upon  principle  nor  authority  ought  he  to  recover  in  such 
a  case. 

Wiierefore,  the  judgment  is  affirmed. 


BOARD  OF  TRUSTEES  OF  AIT(U  STA  v.  MAYSVILLE  & 

BIG  SANDY  R.  R.  CO.,  &c. 

(Filed  March  19,  1S95. ) 

1.  Cnnstitutinnal  law— Title  of  act— An  act  entitled  "An  act  to  amend  tbt> 
charter  of  the  city  of  AuRUsta,  in  Bracken  county."  which  autbori/fs  said 
town  to  subscribe  to  the  capital  stock  of  a  proposed  railway  on  certain  con- 
ditions*, sufficiently  expresses  in  its  title  Its  subject-matter  under  the  Cod** 
stUurlon  of  184^ 

2.  Necessity  of  notice  of  election— Where  a  statute  authorizing  the  holding 
of  an  election  in  a  town,  coocernlng  a  subscription  by  the  town  in  aid  of  a 
propost^d  railroad,  fixes  the  tliu«  for  boldlnti  the  election,  the  notice  other- 
wise ret|uired  to  be  given  may  be  dispensed  with. 

3.  Subscription  l)y  town  In  aid  of  railroad— Contract— Where  the  act  au- 
thorizing a  city  to  subscribe  to  the  capital  stock  of  a  railroad  company 
provides  for  an  election  In  the  city  on  that  subject,  and  further  providea 
that.  In  the  event  the  election  results  In  favor  of  the  proposed  subscription, 
the  railroad  should  be  entitled  to  the  bonds  on  its  oompliance  with  oertalxx 
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ooDditioDs,  the  oontraot  of  subsorlptioo  Is  completed  when  the  election  re-, 
suits  Id  favor  of  the  road,  and  to  complete  the  contract  it  is  not  necessary 
for  any  of  the  boards  of  the  town  to  suosequently  enter  into  or  authorize  it. 
4.  Same— Time  for  completion  of  road— The  evidence  shows  that  the  failure 
to  complete  the  road  within  two  years  was  due  to  hiffh  water;  and  as  the^ 
time  for  its  completion  was  by  the  contract  extended  in  case  of  floods,  the 
railroad  is  entitled  to  the  municipal  bonds  notwithstanding  its  failure  to 
complete  within  two  years. 

George  Doniphan  and  R.  K.  Smith  for  appellant. 

A.  M.  J.  Cochran  and  W.  H.  Wadsworth  for  appellees. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  board,  on  Mav  1,  1886,  ordered  an  election  by  the- 
qualified  voters  of  the  city  of  Augusta  to  be  held  on  May  15tb 
thereafter,  for  the  purpose  of  ascertaining?  tlie  will  of  the  people 
in  regard  to  the  issual  of  the  bonds  of  the  city  for  the  sum  of 
$4, (XX)  in  aid  of  procuring  the  right  of  way  for  the  appellee  com- 
pany in  constructing  its  railroad. 

The  ordinance   provides   that   the  bonds  shall  not  be  issued  or 

delivered  to  the  company  "until  the  Maysville  &  Big  Sandy 
Railroad  is  comphited  as  a  standnrd  guage  road  and  is  equipped 
with  rolling  stoclv,  of  locomotives,  coaches,  etc.,  and  a  train  has 
passed  over  the  road  from  Ashland,  Boyd  county,  Ky.,  througli 
Augusta,  Ky.,  to  Covington,  Kenton  county,  Ky." 

And  further,  that  the  company  would  "cause  to  be  issued  to 
the  city  certificates  of  stock  in  said  Maysville  &  Big  Sandy  Rail- 
road to  the  amount  of  $4,(K)()  in  shares,  as  the  railroad  charter 
specifies,"  etc.  And,  moreover,  "that  if  the  vote  of  the  city  is 
in  favor  of  the  issue  of  said  bonds,  it  will  be  of  no  binding  force 
upon  the  city  if  the  railway  is  not  constructed  and  equipped 
within  two  years  from  the  date  the  vote  is  taken,  excepting  such 
time  as  may  be  lost  by  cause  of  floods." 

In  pursuance  of  the  provisions  of  the  ordinance  the  election, 
was  held  under  the  supervision  of  the  officers  appointed  by  the 
board,  the  vote  resulting  largely  in  favor  of  the  issual  of  the 
bonds.  Thereupon  the  roa(i  w«s  completed  and  equipped  as  re- 
quired by  the  terms  of  tlie  ordinance,  and  on  about  January  U 
1889,  ran  its  first  regular  trnins  from  Ashland  to  Covi:^gton. 

Upon  the  refusal  of  the  board  to  issue  the  bonds,  for  the  rea- 
son, as  alleged  at  the  time,  that  the  road  had  not  been  completed 
in  the  stipulated  time,  this  action  was  brought  by  the  company 
for  the  use  of  certain  citizens  who  had  guaranteed  a  fund  for  the 
payment  of  tije  rights  of  way  over  the  line  proposed,  and  who-. 
were,  therefore,  the  real  parties  in  interest  in  the  suit  to  compel 
the  issual  of  the  bonds  as  provided  in  the  ordinance.  Various, 
defenses  were  interposed  to  prevent  recover^'. 

The  act  of  the  general  assembly,  upon  the  authority  of  which, 
the  vote  was  taken  and  the  subscription  made,  was  entitled  "An 
act  to  Amend  the  charter  of  the  city  of  Augusta,  in  Brackea 
county,"  and  it  provided  for  an  issual  of  the  bonds  of  the  city  to 
the  extent  of  $25, (H)0,  as  subscription  to  the  capital  ftock  of'the 
Cincinnati  &  Southeastern  Ry.  Co.,  which  subscription  had  beea 
approved  by  a  prior  vote  of  the  electors  of  the  city,  and  the  third, 
section  of  whicn  is  as  follows:  "In  the  event  the  said  Cincinnati 
&  Southeastern  Ry.  Co.  fail  to  build  their  road,  the  city  council 
may,  at  any  time  in  the  future,  issue  bonds  of  the  city  to  the. 
amount  of  $2o,CKX)  in  aid  of  any   railway   company    that  \vill  con-^. 
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struct  a  railroad  through  said  city:  Provided  a  majority  of  the 
leKal  voters,  voting,  of  said  city  shall  vote  in  favor  thereof  at  an 
election  called  and  held  for  that  purpose/' 

It  is  conceded  by  the  appellant  that  long  prior  to  the  adoption 
'-of  the  ordinance  of  May  1,  1886,  the  enterprise  of  the  Cincinnati 
-A  Southeastern  By.  Co.  had  fallen  through,  and  that  the  condi- 
tions existed  upon  which  the  vote  might  be  taken  on  the  propo- 
sition to  subscribe  to  the  capital  stock  of  an 7-  road  proposing  to 
run  through  the  city  of  Augusta,  but  it  is  urged  by  demurrer  to 
the  petition  and  by  plea  that  the  act  of  the  general  assembly 
authorizing  the  issual  of  the  bonds  upon  the  vote  of  the  people 
therefor  is  unconstitutional,  in  that  its  title  is  not  expressive  of 
the  subject-matter  embraced  in  it;  that  the  petition  does  not 
aver  that  any  notice  was  given  of  ttie  time  for  holding  the  elec- 
tion; that  there  was  in  fact  no  contract  of  subscription,  the  alle- 
gations of  the  petition  stopping  at  the  point  where  the  vote 
merely  is  alleged  to  have  been  taken,  and  that  vote,  they  say, 
tioes  not  amount  to  a  contract  of  subscription  or  control  the  di's- 
tsretion  lodged  in  the  mayor  and  councilmen  to  issue  or  not  issue 
the  bond  in  question;  that  the  private  citizens  who  guaranteed 
the  rights  of  way  over  the  proposed  route,  and  thus  became  en- 
titled to  the  subscription,  did  so  before  the  vote  of  the  city  was 
taken,  and  hence  their  action  was  not  induced  by  the  vote,  and 
the  road  was  not  built  on  the  pledge  of  this  subscription  to  the 
road;  that  the  present  Constitution  took  effect  before  the  rendi- 
tion of  the  judgment  below,  and  the  city  is  prohibited  from  tak- 
ing stock  in  railroads;  that  the  road  was  not  completed  within 
the  time  prescribed  in  the  ordinance,  and  the  delay  was  not 
t;aused  by  floods. 

All  the  grounds  relied  on  were  deemed  insufficient  by  the  court 
below,  and  judgment  resulted  for  the  plaintiffs. 

It  is  only  necessary  to  refer  without  elaboration  to  the  long 
line  of  decisions  of  this  court  construing  section  37,  article  2  of 
the  old  Constitution  on  the  subject  of  valid  titles  to  acts  of  the 
general  assembly  to  dispose  of  the  appellant^s  objection  on  that 
Belialf. 

The  act  in  question  affected  the  powers  and  duties  of  the  gov- 
erning body  of  the  city,  and  pertained  to  the  legitimate  exercise 
of  its  functions.  (Phillips  v.  Covington  &  Cincinnati  Bridge  Co., 
2  Met.,  219;  Swift  v.  City  of  Newport,  7  Bush,  37;  Citv  of  Cov- 
injrton  v.  Voskotter,  8i)  Ky.,  219;  McArthur  v.  Nelson,  81  Ky.,  67.) 

It  is  also  wpII  settled  that  when  the  law  fixes  the  time  for 
holding  an  election  the  notice  otherwise  required  to  be  given 
may  be  dispensed  with.  (Toney  v.  Harris,  86  Ky..  475;  Berry  v. 
MeCullough,  94  Ky.,  247:  Doores  v.  Varnen,  15  Ky.  Law  Rep., 
244.) 

Thf*  contention  that  a  subsequent  subscription,  depending  on 
the  discretion  of  the  boaid,  was  necessarv  before  a  liability  to 
issue  the  bonds  existed  is  not  tenable.  The  duty  of  issuing* the 
bonds  was  rendered  imperative  by  the  enabling  act,  and  the  vote 
taken  in  pursuance  of  it. 

By  the  very  terms  of  the  ordinance  directing  the  vi)te,  the 
adoption  of  whicli  was  an  exercise  of  discretion,  it  is  manifest 
that  upon  the  vote  being  cast  for  the  issual  of  the  bonds  the 
•company  became  entitled  to  them  upon  the  happening  of  certain 
events.  The  conditions  were  carefullv  prescribed  upon  which 
the  company  were  not  to  have  them.  They  were  not  to  be  issued 
or  delivered  until  the  road  was  completed  as  a  standard  guage 
»nd  a  train  was  passed  thereover  from  Ashland  to  Covington,  or 
unitl  a  favorable  vote  was  had  or  until  the  construction  was  fin- 
ished within  two  years.  The  necessary  conclusion  is  that  when 
the  conditions  and   requirements  were  fulfilled  the  company  be- 
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came  entitled  to  the  bonds.    Such  is  the  natural  meaning  of  the 

language  of  the  act  of  the   legislature  and  the  ordinance  of  the 

city  under  which  the  vote  was  taken. 

The  act  of  issuing  the  bonds  was  merely  ministerial  after  the 

conditions   upon   which   they   were   to  issue  had  been   complied 

with.  If  the  object  of  the  vote  was  simply  to  empower  the  board 
to  issue  the  bonds  in  their  discretion,  the  authorities  relied  on 
by  the  appellants  would  be  in  point.  We  do  not,  howover,  ao' 
construe  the  enabling  act  and  the  ordinance  of  the  board.  The 
act  empowered  the  board  not  to  subscribe,  but  to  issue  bonds, 
upon  a  vote  resulting  favorably  on  the  question. 

It  would  be  singular  if  after  a  favorable  vote  under  an  ordi- 
nance providing  that  the  bonds  were  not  to  issue  until  the  road 
was  built,  that  when  the  road  was  built  the  city  was  under  no 
legal  obligation  to  issue  them.  As  said  by  council,  "it  would  be 
a  rare  citv  council  that  would  subscribe  stock  or  issue  bonds  to 
a  railroad  already  constructed  unless  in  obedience  to  some  legal 
obligation  incurred  when  the  interest  of  the  city  required  it."' 

It  is  true  the  words  "may  issue  bonds"  are  used  in  the  act, 
but  this  permissive  language  does  not  leave  compliance  optional. 
The  provisions  are  to  be  deemed  compulsory  because  it  is  the  only 
rational  construction  to  be  given  the  words  when  looking  to  the 
intent  and  purposes  of  the  enactment  and  the  conduct  of  the 
parties. 

Mr.  Endlick,  in  his  work  on    Interpretation   of  Statut*»s,  after 
a  full  discussion  of  this  subject,  says:  "The   result   seems  to   be 
that  when  a  public   power   for   the  public  benefit  is  conferred  in 
enabling  terms,  a  duty  is  impliedly  imposed  to  exercise  it  when- 
ever the  occasion  arises.''     (Section  812.) 

As  to  the  delaj'  in  completing  the  road  the  proof  is  abundant 
that  high  water  caused  it.  It  is  true,  as  contended  by  counseK 
that  there  was  no  such  floods  during  the  period  of  construction 
as  devastated  the  Ohio  valley  in  1847  or  in  1883  and  1884,  but  the 
testimony  is  that  for  many  months  the  water  was  more  than  fifty 
feet  over  some  parts  of  the  work,  and  for  all  practicable  purpose* 

Erevented  any  progress  as  completely  as  if  the  noted  flaod  of  1847. 
ad  revisited  the  valley. 
The  judgment  Is  affirmed. 


DEATLEY  V.  COMMONWEALTH. 
SAME  V.  SAME. 

(Filed  February  21,  1896— Not  to  be  reported.) 

1.  IndictmeDt— Aiders  and  abettors— An  indiotment  wbioh  charfires  that 
several  defendants,  Jointly  indicted,  oonspired  to  couiinit  murder;  that  D.> 
in  pursuance  of  the  conspiracy,  killed  deceased  with  a  knife,  and  that  the 
other  defendants,  beinff  present,  pursuant  to  said  conspiracy,  aided  and 
abetted  in  the  commission  of  the  crime,  is  good  on  demurrer,  and  Is  not  ob- 
jectionable on  the  ground  of  charging  more  than  one  or  different  modes  or 
means  whereby  the  alleged  crime  was  committed. 

3.  Same— Instructions— Where  the  aiders'  and  abettors'  defense  is  that 
there  was  no  conspiracy,  and  that  they  did  not  aid  or  abet  the  crime  bat 
attempted  to  prevent  its  commission,  it  was  not  erroneous  to  Instruct  the 
jury  to  find  them  guilty  if  the  conspiracy  existed  and  «aid  defendants  aided. 
D.  to  kill  deceased  when  it  was  unnecessary,  and  said  D.  bad  no  reasonable 
grounds  to  believe  it  to  be  necessary  to  kill  oeoeased  in  his  own  self-defense^ 
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If  the  alders  and  abettors  had  offered  any  evideDce  ooDduolnfz  to  show  that 
"wheD  they  aided  D.  they  believed  that  D.  was  in  danger  of  death  or  fireat 
'bodily  harm  at  the  hands  of  deceased,  the  foregoing  instruction  might  have 
l)een  erroneous  as  to  them. 

Sinoot  &  Gudgell,  Jolin  P.  Norvell  and  J.  H.  Herron  for  appel- 
lants. 

C.  W.  Goodpaater  and  Win.  J.  Hendricii  for  appellee. 

Appeal  from  Batli  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellants  were  jointly  indicted,  and  the  evidence  and  the 
instructions  given  by  the  court  to  the  jury  beinjr  substantially 
the  same  in  each  case,  the  appeals  are  heard  together. 

The  appellants,  together  with  Wm.  Deatley  and  L.  P.  Deatley, 
were  indicted  in  the  Bath  Circuit  Court  for  the  crime  of  murder. 
They  were  tried,  convicted  and  sentenced  to  the  penitentiary  for 
a  term  of  vears.  A  demurrer  was  filed  to  the  indictment  and 
overruled.  It  is  insisted  that  this  action  of  the  court  was  an 
error. 

Only  one  offense  is  charged  in  the  indictment,  and  tliat  is  mur- 
der. The  indictment  charges  that  the  defendants,  Geo.,  Lee, 
Wm.  and  L.  P.  Deatley,  on  the  14th  of  May,  1894,  feloniously,  will- 
fully and  with  malice  aforethought,  conspired,  confederated  and 
agreed  together  to  kill  and  murder  Mark  Cline,  and  in  pursuance 
to  the  conspiracy,  confederation  and  agreement  Wm.  Deatley 
did  feloniously,  willfully  and  with  malice  aforethought,  kill  and 
murder  ('line  witli  a  knife,  the  appellants,  George  and  Lee 
Deatley  being  present  at  the  lime  and  place  of  the  killing,  did, 
in  pursuance  of  the  conspiracy,  confederation  and  agreement, 
encourage,  advise,  counsel,  abet  and  assist  Wm.  Deatlev  to  kill 
iMine. 

It  is  insisted  that  the  indictment  charges  different  modes  and 
means  by  wliich  the  crime  was  accomplished,  and  the  different 
modes  aiid  means  of  tlie  killing  should  have  been  cliarged  in  the 
alternative,  therefore,  the  indictment  was  defective. 

Th(»  indictment  charges  tliat  the  offense  was  committed  by  but 
one  mode  and  means,  and  that  is  that  Wm.  Deatley,  in  pursuance 
of  the  (ujnspiracy,  killed  Cline  with  a  knife,  and  that  appellants, 
in  pursuance  of  sucli  conspiracy,  aided  and  abetted  in  the  com- 
mission of  tlie  offense. 

We  tliink  the  indictment  is  good.  We  have  examined  the  in- 
struction with  gieat  care,  which  the  court  gave  the  jury,  and  we 
think  that  thcjy  are  as  favorable  to  the  appellants  as  they  were 
entitled  to  have*  given  to  the  jury. 

Instruction  No.  1,  given  by  the  court  in  the  Lee  Deatley  case, 
reads  as  follows:  "*The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence,  beyond  a  reasonable  doubt,  that  Wm. 
Deatley,  in  the  county  of  Bath,  State  of  Kentucky,  before  the 
finding  of  the  indictment,  did  willfully,  feloniously  and  with 
malice  afocethought,  cut,  thrust  or  stab  and  kill  \fark  (.'line 
with  a  knife  or  other  sliarp  instrument,  wlien  the  same  was  not 
necessary,  and  said  Wm.  Dealtey  had  no  reasonable  grounds  to 
believe  (t  to  be  necessary  to  protect  himself  from  immediate* 
t^leath  or  great  bodily  liarm,  then  about  to  be  inflicted  on  him  by 
the  deceased,  Mark  Cline;  and  that  the  defendant,  Lee  Deatley, 
was    present    or    witiiin    a    convenient    distance,    and    willfully. 
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feloniously  and  with  malice  af ore tli ought,  aided,  assisted,  coun- 
seled, advised,  incited  or  encouraged  the  said  Wm.  Dealtey  in 
cutting,  thrusting  or  stabbing  and  killing  said  Mark  Cline,  then 
the  jury  will  find  the  defendant,  Lee  Deatley,  guilty  of  the  crime 
of  willful  murder,  and  fix  his  punishment  at  death  or  by  confine- 
ment in  the  penitentiary  for  life,  in  discretion  of  the  jury." 

The  same  instruction  was  given  in  the  case  of  George  Deatley, 
except  George's  name  was  used  where  Leo's  name  appears  in 
the  instruction. 

It  is  insisted  that  the  foregoing  instruction,  as  well  as  the  sec- 
ond instruction,  is  prejudicial  to  the  appellants  because  they 
make  their  guilt  or  innocence  turn  upon  the  belief  of  Wm. 
Deatley,  thus  taking  from  them  the  rigiit  of  thought  or  belief. 

Tlie  question  of  self-defense  was  not  made  by  appellants,  nor 
did  they  (;laim  that  they  had  aided  and  abetted  to  save  Wm. 
Deatley  from  murder  or  death,  or  to  prevent  Cline  from  the  com- 
mission ot  a  felony. 

The  defense  was  that  they  were  not  parties  to  a  conspiracy  to 

kill  Cline,  and  that  they  did  not  aid  and  abet  in  his  killing;  but, 

on  the  contrary,  they    endeavored    to    arrest    the    effort   of  Wm. 

Deatley  to  kill  CUine.     Had  they  admitted  that  they  had  gone  to 

the   assistance   of   their   brother,  Wm.  Deatley  (who   was   not   a 

wrongdoer),  to   have   saved    him    from    immediate   death   at  the 

hands  of  Cline  or  some  one  else,  and  in  doing  so  ('line  had  been 
killed,  then  it  would  have  been  improper  for  the  court  to  have 
placed  the  question  of  their  guilt  or  innocence  upon  the  belief  of 
Wm.  Dealtey  because,  in  such  a  case,  Wm.  Deatley  miglit  have 
been  utterly  unconscious  of  his  danger,  not  even  knowing  that 
he  was  about  to  be  assaulted. 

Although  their  defense  was  that  they  did  not  join  in  a  conspir- 
acy to  aid  or  to  abet  in  the  killing  of  (Mine,  the  court  took  the 
proper  view  of  the  case,  which  was  that  if  Wm.  Deatley  did  the 
killing  in  self-defense,  tlien  if  they  did  aid  and  abet  him,  they 
l)ad  committed  no  offense,  as  the  act  of  Wm.  Dealtey  was  ex- 
cusable under  the  law. 

There  is  no  testimony  in  the  record  conducing  to  prove  that 
Cline  was  doing  anything  at  the  time  he  was  killed  to  even  pro- 
voke an  assault  from  Wm.  Deatley,  much  less  doing  anything 
whicii  threatened  his  life  or  great  bodily  harm. 

Tnder  the  state  of  case  presented  by  this  record,  if  Wm. 
Deatley  was  guilty,  it  follows  that  the  appellants  are  also  guilty  if 
thev  conspireil  with  him  to  kill  Cline  or  aided  and  al)etted  him 
in  doing  so.  There  was  an  absence  of  any  testimony  upon  whicli 
the  court  could  base  an  instruction  presenting  the  question  as 
insisted  by  counsel. 

There  being  testimony  tending  to  prove  the  guilt  of  the  appel- 
lants, althouujh  there  is  a  sharp  conflict  in  the  testimony  upon 
the  question,  we  can  not  reverse  the  case  on  the  ground  that  the 
Verdict  is  against  the  evidence.  The  court  has  considered  all 
quf^tions  raised  by  counsel  for  appellants,  and,  upon  the  whole 
case,  it  is  satisfied  that  the  substantial  rights  of  tlie  appellants 
have  not  been  prejudiced  thereby. 

•Judgment  afliimed. 

Judfire  Hazelrigg  delivered  the  following  response  to  a  petition 
for  rehearing: 
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The  witness,  Lee  Deatley,  who  was  offered  as  a  witness  for  ttie 
appellant,  and  the  offer  refused,  was  a  competent  witness, 
although  he  was  charged  with  a  conspiracy  with  appellant  to 
kill  the  deceased.  (Act  March  28,  18M,  chapter  112.)  But  no 
avowal  was  made  of  what  the  witness  would  prove,  and  it  does 
not  otherwise  appear  in  the  record  what  it  would  be. 

Petition  for  rehearing  overruled. 
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would  have  incurred  by  suing  to  foreoh-se  lien         ...       90 

4.  voluntary  conveyance   liy  an   insolvent  uebt(»r  not  illegal  per  se — 

valid  unless  asstiiled  within  six  mouths 64 

5.  payments   l)y  certain  insohent  debtor   to  creditors  under  the  cir- 

cumstances did  not  show  an  intention  to  pn-fer S49 

6.  when  payment  of  one  small  debt  by  an  insolvent  creditor  will  op- 

erate as  an  assigunient  under  the  statutu 436 

7.  payment  for  goods  at  time  of  purchase  by  an  insolvent  merchant 

not  an  unlawful  preference b6<> 

8.  unlawlui  prt^ference  by  insolvent  debtor  not  suflicient  to  author- 

ize judgment  against  him  nnder  the  act  of  185^)unless  ^uch  prtfer- 

ence  was  expiessly  set  out  in  pleadings 8C6 

ASSIGN.mKNT  i'OH  BENEFIT  OF  CREDITORS— feee  Trusts.  19— 

1.  assiyntu  takis  property  subject  to  ail  liens 62 

2.  holder  oi  lien  ivquired  to  pay  only  costs  he  would  have  incurred  if 

action  to  loretlohe  htid  l}eeu  brought  by  him      .  82 

8.  certiiin  dted  of  assiguuient  did  not  operate  to  revoke  certain  trust 
creat+^d  Ijv  assignor.  ... ^97 

4.  upon  settlen^ent  of  estate  chancellor  will  eliminate  all  usuiy  from 

claims  on  his  own  motion .    .  98 

5.  operation  of  lataory  iiy  a.^^siguees  by  advice  of  majority  of  creditors 

—assignee's  duty  anil  liability V«b 

0.  exi-Lnnou,  delivery  and  acknowledgment  of  aeed  lodged  for  record 
pasj-es  title  to  assignor's  estate  free  of  attachnjent  lien  created  by 
attJichment.  whicli  ollicer  was  subsequently  directed  to  execute      109 

7.  life  insurance  policies  held  l)y  assignor  passed  to  assignee  by  gen- 

eral terms  of  deed  of  assignment 641 

8.  assignee  must  sue  to  recover  assets  belonging  to  estate  and  with- 

held from  it  and  is  responsible  for  his  failure  to  do  so 641 
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-ASSIGNMENT  BY  OPERATION  OF  LAW-Continued.  Page. 

9.  payment  of  all  creditors  of  asfiifrnor  but  one — right   of   latter  to 
charge  debt  upon  or  have  judicial  sale  set  aside  concerning  laud 

on  which  assignor  held  lien        717 

10.  death  of  assignor  does  not  defeat  or  suspend  powers  of  assignee  to 

sue  for  del)tR  or  settle  assigned  estate 178 

ATTACHMENT -See  Clerical  Misprision  8,  4;   Jurisdiction  of  Justice 
of  the  Peace,  2;    Sales  of  Personal  Property,  4— 

1.  when   clerk  may  issue  attachments  for  debts  not  due— order  of 

attachment  must  first  be  entered  . .  26 

2.  attachment  by  collusion  between  debtor-and  creditor  operated  as 

an  assignment  by  law 32 

3.  attachment  wrongfully  sued  out — damages — pleadings b2 

4.  judgment  on  attachment  lx)nd  bar  to  action  for  maliciously  suing 

out  attachment 93 

5.  only  signers  of   bond  liable  on   it— plaintiffs  in   attachment  not 

liable  on    bond  not  signed  by  them 98 

6.  order  of  attachment  delivered  to  officer  with  direction  not  to  exe- 

cute does  not  create  lien  on  defendant's  estate 109 

7.  attaching   creditors,    causing   officer     to   sell   attached    property, 

jointly  liable  with  officer  to  defendant *. .   109 

8.  deed  or  assignment  for  benefit  of  creditor,  if  lodged  for  record  tie- 

fore  officer  is  directed  to  execute  an  attachment,  has  priority 
over  it 109 

9.  reversal  of  judgment  sustaining  an  attachment  and  ordering  sale 

of  land— title  of  i)urchaser  not  afliect^d  —  S98 

10.  attachment  for  debt  not  due— clerk   may  grant  without  entering 

order  directing  himself  to  issue  such  attachment 437 

11.  issued  for  too  great  a  sum  against  nonresident  by  mist.ake  of  clerk 

not  void— lieu  not  lost 497 

13.  attachment  against  land  of  nonresident  may  be  sustained  before 
ex  outinn  of  bond  by  plaintiff  required  by  section  410  of  Civil 
Code 498 

13.  suit  on  attachn.ent  bond— right  to  amend  and  set  out  cause  of 

action  for  malicious  suing  out  of  attachment    587 

14.  judgment  awarding  damages  on  attachment   bond  must   be   re- 

versed where  judgment  dismissing  the  »ittachmeut  has  been  held 
erroneous  679 

15.  discharge   of  attachment  because   no   debt   is   due- judgment  for 

damages  on  attachment  bond— error  to  credit  damages  awarded 
by  debt  asserted  after  it  was  held  not  to  be  due 679 

16.  error  t-o  order  pio?eeds  of  property  in  hands-of  courts  receiver  to 

attaching  creditor  of  owner  of  pnx'eeds  without  evidence  show- 
ing that  att.achment  was  ever  served,  or  that  debt  was  due,  or 
that  attachment  had  ever  been  sustaj^ned  in  the  suit  in  w^hich   It 

was  sued  out   ...  794 

ATTORNEY  AND  CLIENT-See  Divorce,  6,  7,  8;  Municipal  Corpora- 
tions,  6,  22,  23,  24,  25— 

1.  fee.^  of  atcorueys  fur  two  parties  properly  apportioned  between  the 

two 33 

2.  liability  of  city  for  value  of  attorney's  services   rendered  under 

certM in  contract 128 

AUDITOR'S  AGENT- 

right  of  agent  to  commissions  where  he  permits  sheriff  to  make 

assessment  and  collect  taxes 68 

BAIL — See  Married  Women,  5— 

1.  forfeiture  of  money  deposited— lost    record — competency   of  parol 

evidence.... 285 

2.  appellant  who  deposited  money  in   lieu  of  bail  can  not  resist  the 

forfeiture  on  the  ground  that  she  was  a  married  woman 285 

3.  clerk  may  take  bail  bond  after  adjournment  of  term  finding  in 

dlctment  and  fixing  bail      447 

4.  deputy  of  clerk  has  power  to  take  such  bonds  in  name  of  clerk 447 

5.  failure  of  clerk  to  attest  bond  at  the  time  it  was  taken   does  not 

release  the  obligors 447 

6.  forfeiture  of  money  deposited  in  lieu  of  bail  not  a  violation  of  Bill 

of  Rights  or  of  Constitution  621 

'T.  forfeiture  of  money  deposited  in  lieu  of  Iwll — tvidence  of  lost  rec- 
ords of  proceedings 621 
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BANKRUPTCY-See  Jurisdiction,  10-  Page- 

1.  discharge  in  can  not  be  annulled  by  State  court 299 

2.  sale  of  lands   not  ordered  or  confirmed  by  the  txEtnkrupt  court, 
•  though  included  in  the  settlement  of  the  assignee  in  bankruptcy 

—State  court  can  not  cancel  the  conveyance  and  order  auotber 
sale  38& 

BANKS  -  See  Bilis  and  Notes,  20- 

1.  action  to  recover  usury  received  by  bank—pleadings— limitation..  61R 

a.  authority  of  president  to  receive  payment  of  notes 60 

BENEFIT  SOCIETIES— 

1.  the  word  "children"  in  a  charter  declaring  children  beneficiaries 

includes  grandchildren 270 

2.  a  member  can  not,  by  having  his  certificate  issued  to  one  of  sev- 

eral children  as  sole  Ijeneficiary,  exclude  his  other  children  where 

the  charter  declares  them  all  to  be  equal  beneficiaries    270 

8.  construction  of  amendment  to  the  charter  authorizing  a  member 

to  d**signnt4^  a  sole  beneficiary 270' 

4.  transfer  by  member  of  grandchild's  interest  under  charter  making 

grandchild  joint  beneficiary  with  his  only  living  child 271 

6.  disposition  of  iwneflt  by  will 271 

ft.  benefit  is  no  part,  of  member's  estate        271 

7.  one  designated  as  "foster  mother"  can  not  claim  as  beneficiary  as 

against  the  father,  where  under  the  charter  only  a  memhNpr  of 
the  family,  a  blood  relative  or  one  dependent  upon  the  member, 
could  be  designated  as  beneficiary 307 

8.  false   representations  in   an   application  for  membership— benefit 

certificate  not  void  if  they  were  not  willfully  made S99 

9.  certificate  of  one  whose  death  was  caused   bv  drunkenness  is  not 

void,  though  the  application  so  provided,  as  the  lodge  had  do 
right  under  the  constitution  to  require  such  a  pledge  ...  ...  4C0 

10.  beneficiary  of  life  insurance  in  certain  society  required  to  have  an 

insurable  interest  in  assured 401 

11.  petition   of  widow  of  assured  against   l^eneficiary  claiming  as  a 

creditor  good  where  it  alleged  creditor's  debt  was  merely  a  gamb- 
ling obligation 401 

12.  such  widow  not  bound   liy  judgment  in  action  between  such  beD- 

eflclai-y  and  the  company,  to  which  she  was  not  a  party 401 

13.  beneficiary  named   in  policy  must  have  insurable  interest  in   life 

of  assured 742 

14.  mere  friend  can  not  be  beneficiary  of  policy 742 

15.  order  of   Golden  Cross — only  member  of  family  or  some   one  de- 

pendent on  assurt^d  can  be  beneficiary  of  policy 74S> 

16.  policy  of  order  payable  jointly  to  friend  and  member  of  family  of 

assured  not  void,  but  whole  payable  to  member  of  family  of 
assured 743 

BILL  OF  exct^:ptioxs- 

1.  certificate  of  judge  of   its  correctness  conclusive 94 

2.  filed  in  liiue  if   on  or  before  the  day  allowed  by  the  court  for  its 

filing TOe- 

BILLS  AND  NOTES— See  Assignments;    Cancellation   of   Notes;  Con- 
tracts, 6— 
1.  negotiable  paper  is  generally  excepted  from    the  rule  making  a 

pending  suit  notice 64 

9.  laws  of  St^ite  where  note  is  made  payable  determines  its  validity 
and  interpretation 12& 

3.  liability  of  assignor  of  note  when  siornature  is  forgery 385> 

4.  of  note  without  recourse— responsibility  of  assignor  as  to  genuine 

ness  of  signature 886 

5.  assignment  without  recourse  of  forged  note — remedy  of  assignee 

against  assignor 885 

6.  delay  in   presenting  check— as  to  liability  of  drawer  when   there 

has  been  unreasonable  delay 899 

7.  endorser  and  drawer  of  bill  presumptively  know   when  notice  of 

dishonor  and  protest  was  given 404 

8.  denial  of  knowledge  of  information  by  them   as  to  whether  such 

notice  was  given  is,  therefore,  insufficient 404 

9.  such  defect  in  answer  cured  by  reply  in  certain  case 404 

10.  holder  of  bill  may  make  acceptor  his  agent  to  given  notice  of  its 

dishonor  404- 


INDEX.     .  7 

BILLS  AND  NOTES— Continued.  Page. 

11.  notice  of  dishonor  by  special  messenger  or  in  other  way  than  hy 

mails— pleadings  must  allege  when  such  notice  was  given 404 

12.  certain   allegations  as  to  giving  of  notice  by   such   means  not 

definite  enough 404 

13.  averment  of  giving  of  due  demand,  protest  and  notice  sufiScient, 

when  ? 405 

14.  drawer  and  endorser  of  bill  released  l)y  failure  of  holder  to  give 

notice  of  dishonor— subsequent  verbal   promise  by  them   to  pay 
not  binding  if  not  based  on  valuable  consideration 406 

15.  holder  of  bill  not  chargeable  with  notice  of  fraud  by  payee  in  its 

procurement,  althougli  grossly  negligent  in  taking  it 445 

16.  protest  of  inland  bill  for  nonpayment  not  necessary  to  hold  en- 

dorser or  drawer 505 

17.  such  protest  no  evidence  of  nonpayment  against  drawer  or  en- 

dorser           506 

18.  BUGh  parties  entitled  to  notice  of  nonpayment  of  inland  bill  506 

19.  notice  of  nonpayment  to  one  member  of  firm  of  drawers  or  en- 

dorsers is  notice  to  all  the  firm 605 

90.  cashier  of  bank,  by  which  bill  is  protested  for  nonpuyment,  must 
take  notice  thereof  when  he  is  member  of  firm  that  drew  aud  en- 
dorsed hill— notice  to  him  binds  firm —  506 

21.  notai'y  public,  who  is  cashier  and  stockholder  of  a  bank,  a  com- 

petent person  to  protest  a  note  held  by  it 8fl0 

22.  mistake  in  execution  of  note  may  always  be  corrected  unless  rights 

of  third  parties  have  int-ervenert 881 

23.  mistake  in   note  corrected  so  as  to  substitute  words  payable  at 

*  German  National  Bank"  for  words  "said  bank" 881 

BOUNDARY— See  Judicial  ^^ales,  1— 

1.  controversy  concerning  — instructions  proper 134 

2.  dLspute  as  to  what  "log  chute"  is  included  in  boundary— evidence 

of  location  and  use  of  Ixith  "chutes' '  competent 134 

8.  certain  verdict  loc^ttins  division  line  erroneous 563 

BOUNDARY  OB^  MAGISTERIAL  DISTRICT— 

boundary  changed  on  petition  of  certain  land  owners— subsequent 

residents  upon  said  lands  properly  taxed  within  the  district 880 

BRIBERY- 

1.  word  "election"  in  statute  concerning  bribery  relates  to  elections 

by  city  councils  and  Jegislative  bodies  as  well  as  elections  by  the^ 
people 491 

2.  bribery  uf  voter  by  giving  reward  to  his  brother — indiciment  suffi- 

cient    491 

3.  one  can  not  bribe  voter  at  election  for  office  that  under  the  law 

has  ceased  to  exist 493 

4.  suiDUtory  offense  of  "bribery  at  an  election"  can  be  committed  at 

an  election  concerning  local  option  law 700 

6.  certain  indictment  for  giving  a  hv\he  insufficient 700 

6.  nor.  an  offense  to  pay  one  to  exercise  his  legal  right  to  vote 700 

BUILDING  CONTRACTS— See  Contracts,  7,  9,  10,  11,  18— 

case  reversed  t)ecause  sufficient  damages  were  not  allowed  on  a  coun- 
terclaim for  defective  work  done  ov  a  building  contractor 159 

BURDEN  OF  PROOF— See  Carriers,  6;  Divorce,  6- 

1.  on  plaintiff  in  action  for  value  of  goods  sold  and  delivered  where 

sale  and  delivery  are  denied 159 

2.  suit  on  several  demands- denial  of  one— burden  on  plaintiff 160 

3.  question  of  right  of  burden  largely  within  discretion  of  court. ...     160 

4.  court  having  ruled  that  defendant  had  burden  of  proof,  it  was 

error  to  force  defendant  to  first  produce  its  evidence  and  then 
deprive  it  of  the  concluding  argument  to  the  jury 244 

5.  defendants,  having  voluntarily  assumed  the  burden  of  proof,  can 

not  be  heard  to  complain  that  burden  was  given  them •.  271 

6.  is  on  sheriff,  who  lists  for  t<axation  property  which  he  claims  had 

not  been  listed  before,  to  show  existence  of  such  property  and  de- 
linquent's ownership 303 

7.  in  certain  case  on  grantees  to  show  that  conveyance  was  free  from 

fraud  868 

8.  on  propounders  of  will  to  show  due  execution,  and  on  contestants 

to  show  unsoundness  of  mind  of  testator  or  exercise  of  undue  in- 
fluence    426 
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BURDEN  OF  PROOF-Continued.  Pagt. 

9.  certain  defendaDt  intervening  in  suit  between  a  vendor  and  ven- 
dee, and  claiming  title  and  possession  in  himself,  has  burden  t<> 

establish  his  claim ^-*J 

10.  burden  of  proof  on  infant  defendant  in  certain  case  to  show  that 
he  did  not  conceal  his  nonage  when  making  certain  cod  tract  .  .    O 
CANCELLATION  OF  NOTK8- 

plaintiff  having  failed  to  prove  alleged  payments  not  entitled  to  can- 
cellation of  his  note 2:> 

CARRIEHS- 

1.  liability  of  carrier  for  assault  by  one  passenger  upon  another.,    -il.  5" 

2.  measure  of  damages  for  injury  to  trotting  horse  in  transit — evi- 

dence of  value  of  horse  at  time  of  trial  competent  .    .  444 

3.  must  furnish  cars  for  tiansportation  of  stock  at  particular  time  if 

requested  in  reasonable  time. .  ...  -vV' 

4.  but  uuexi)ected  wreck   on   road   excuses  failure   to   furnish  cars 

when  req  uested .V^ 

5.  railroad  pleadinjr  such  excuse  has  burden  of  proof  Vc- 

().  certiiin  instruction  as  to  carrier's  duty  to  furnish  cara  erroneous  .  -Vm 

7.  measni*e  of  damag<'s  for  failure  t^  furnish  cars  when  requested        55^- 

8.  punitive   damages   recoverable    from    steamboat  for   willfully  or 

wantonly  or  by  intentional  neglect  carrying  passengrers  lieyocd 
desti  nati  on ^4^ 

9.  punitive  damages  recovnrable  if  empK»ye  on  boat  aocoiupany  tor- 

tious conduct  with  words  or  conduct  that  are  insultini?. .    .  T4* 

10.  carrier  of  live  st(»ck  may  by  contract  limit  the  liability  for  Injuries 

caused  bv  delav  of  conne^^iing  lines  in  receiving  stock s."' 

CASHIER  OF  BANK— Spe  Bills  and  Notes,  20,  21. 
CERTIFICATES— See  Bill  of  Exeeptions,  1;  Mortgages,  4— 

collateral  attack  of  tru'h  of  clerk's  certificate  of  acknowledgment  of 

mortsrntre  bv  marii»^d  women v^'^ 

CHALLENGES  TO  JURORS- 

eaoh  defendant  charged  with  challenges  of  co-defe  dants H*^ 

CHAMPERTY- 

party  claiming  land  through  ccmveyances  executed  when  arothtrr 
was  in  adverse  posses^:ion,  claiming  in  his  own  riglit,  can  not  re- 
cover, his  deeds  beini?  ehampertous ^"1 

CHARITABLE  INSTITl'TIONS- 

1.  act  authorizing  mortgage  upon  State  Charity  for  the  Blind  con- 

•-     strued loi 

2.  mortgagee  has  right  to  foreclose  lien  when   sinking  fund  provided 

for  in  the  act  was  not  created   lol 

3.  Stat-e  having  authorized  niortgage  can  not  claim  that  property  re- 

verts to  it  free  of  lien  .. .-      lol 

CHECKS-See  Bills  and  Notes.  (5. 
CHURCHES- 

1.  church  has  no  power  to  engage  in  construction  of  streets  or  mnk 

ing  of  brick    44^' 

2.  contract  by  trustees  of  church  to  grade  certain  streets  of  city  aod 

make  brick  void '  44" 

3.  certain  ordinance  for  grading  of  street  at  expense  of  a  church  void    4tf^ 
CIRCTTIT  COURT— See  Appeals,  14. 

CLERKS— See  Bail,  3,  4,  6. 
CLERK  OF  CIRCUIT  COURT- 

action  to  recover  for  false  witness  certificates  issued—defect  in  plead- 
ing cured  bv  verdict i^ 

CLERK  OF  COURT  OF  APPEALS-See  Constitutional  Law.    3,  4. 
CLERK'S  CERTIFICATE  -See  Certificate,   1. 
CLERICAL   MISPRISION— 

1.  to  render  judgment  against  an  infant  until  a  defense  or  report  has 

been  filed  by  guardian  or  guardian  ad  litem 25*1 

2.  rendition  of  judgment  against  defendants  when  no  cause  of  action 

was  set  up  was  not  clerical  misprision 35** 

3.  failure  to  enter  judtzment  against  surety  on  attachment  bond  as 

well  as  principal  a  clerical  misprision 67> 

4.  failure  of  judgment  to  recite  that  it  draws  interest  clerical  mis 

prision  ..         fiTS 

5.  refusal  of  lower  court  to  correct  clerical   misprision    by  entry  of 

nunc   pro  tunc  order  not  reviewed  on  petition  to  rehearing  of 
opinion  dismissing  appeal S4T 
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COMMISSIONERS—  Page, 

report  of  commiBsloTiprR  ninde  while  appeal  from  order  referrinjar  case 

to  him  was  pendinsr  mnst  be  disreffarded  by  court 679 

COMMISSIONER'S  BOND- 

action   on    for   money   in   commissioner's  hands  not  maintainable 

before  order  direotinir  him  t-o  pav  over  t^  party  entitled 448 

"CONDEMNATION  OF  SCHOOLHOUSE-See  School  Tax,  3,  4. 
CONDITIONAL  SALES    S^  Mortgages,  22.  23. 
CONDITIONS  SUBSEQUENT— 

1.  breach  of  conditions  subsequent  in  deed   of  conveyance — grantor 

entitled  to  possession  or  rents  without  making  formal  i*e-entry  . .  884 

2.  conveyance  of  land  to  railroad  for  depot  purposes,  grantors  rt'serv- 

ing  right  to  resume  possession  if  railroad  dis(?onTiuuHd  use  of 
land  for  depot  purposes -after  such  discontinuance  grantors  en- 
titled to  possession  from  time  they  demand  it— no  formal  reentry 

necpssarv         '         .  884 

CONFLICT  OF  LAW- See  Bills  and  Notes,  2;  Executors  and  Admin- 
istrators, 16,  17,  18— 

1.  death  i)y  willful  n^jrlect  in  Illinois— recovery  of  danmges  in  Ken- 

tucky—law  of  distribution 412 

2.  during  pendency  of  suit  in  this  State  on  mortgage  note  plaintiff 

may  sue  and  recover  judgment  on  note  in  another  State,  and 
then  by  amedment  have  mortgaged  land  in  this  State  sold  to  sat- 

isfv  jndcment fi97 

CONSIDERATION- See  Contracts,  8— 

1.  in  certain  case  consideration  for  contract  sufficient 812 

2.  after  attack   upon  deed  which   contained  a  false  recital   of  a  val- 

uable consideration  the  pran tees  can  not  assume  the  position  that 

th««  real  c-nsidnration  was  love  and  affection 353 

CONSPIRACY— Set^  Aiders  and  Al:)ettor8,   i»,  3;  Criminal   Law,  27,  lib; 
Evidenc*-,  1«,  17,  58,  f9,  «2,  fi3,  «4,  «5 - 

1.  persons  engaged   in   the  same  trade  may  combine  to  protect  them- 

selves against  delinquent  debtors      442 

2.  petiti«m  to  recover  damages  for  a  criminal  conspiracy  must  allege 

facts  showinfj  such  fonspiracv ....   442 

CONSTITUTIONAL  LAW    See  Bail,  fi;  Contingent  Expenses  of  Legis- 
lature: Jurisdiction,  1     Supreme  Court — 

1.  act  civatlng  Jien  on  railways  in  favor  of  contractors  and  subcon- 

tractors applies  wheiv  contract  for  road  uas  made  l>efore  passa^re 
of  act,  when  its  coustruction  was  commenced  subsequently,  in 
certain  case ...  10 

2.  right  of  street  rnilwav  to  cross  at  grade  tiack  of  steam  railway 

under  section  216  of  Constitution 42 

3.  compensation  of  clerk  of  Court  of  Appeals,  whn  was  in  office  when 

present  Constitution  was  adopted,  can  not  be  changed  during  bis 
term 135 

4.  legislature  can  not  delesrat'e  to  Court  of  Appeals  the  authority  to 

fix  the  compensation  of  deputy  clerks ...  —   185 

5.  such  authority  lx»longs  exclusivelv  to  the  lelgslature  under  section 

246  of  Constitution *      135 

a.  classiflcation  of  cities  and  towns — general  assembly  alone  has  au- 
thority to  make —   161 

7.  courts  can  not  declare  assigrrment,  of  a  city  to  a  certain  cUiss  un- 
authorized or  change  such  cOasslflcation 161 

S.  section  167  of  Constitution  not  retroactive  in  operation  so  as  to 
pi-eveut  city  from  issuing  bond  to  pay  for  indebtedness  previously 
incuri-ed 166 

^.  municipal  indebtedness  authorized  and  incurred  before  adoption 
of  Constitution— bonds  may  be  Issued  in  payment  thereof  after 
its  adoption   If6- 

10.  city  can  not  incur  indebti»dness  for  school  purposes  except  as  au- 

thorized by  si»ct  ion  157  of  Constitution  174 

11.  indebtedness  of  certain  city  incurred  in  accordance  with   sections 

157  and  158  of  Constitution 176 

19.  act  passed  in  1866,  making  married  woman  a  feme  sole,  valid 306 

IS.  party  procuring  an  act  of  the  legislature  can  not  impeach  its  con- 
stitutionality   ^     306 

14.  section  241  of  Constitution  does  nnt  repeal  section  3,  chapter  57  of 
the  General  Statutes  relating  to  distribution  of  recovery  for  death 
by  willful  neglect 887 
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CONSTITUTIONAL  LAW— Continued.  PaiP, 

15.  Court,  of  AppH^alfl  can  not  afford  relief  upon  the  failure  of  legisla- 

ture to  act  pcconilnp  to  the  proTisions  of  the  CoDstitution  in  re- 
(jrard  to  e^tablinhinff  a  house  of  reform S-y 

16.  law  requirin^K  druggist>s   to  procure  license  before    selling  liquor 

constitutional *«» 

17.  act  for  forfeiting  land  of  nonresident  ipso  facto  for  failure  to  list 

for  taxation  unconstitutional 4S 

18.  section  3.  chapter  67,  General  Statutes,  not  repealed  by  Conwitu- 

tinn  of  mn ^^^ 

19.  secMiin  241  of  Constitution  not  retroactive     -iiy 

20.  municipal  indebtedness  authorized  by  special  act  before  adoption 

of  Constitution  of  1891— debt  may  be  paid  by  issuaDce  of  bonJ^ 
after  adoption  of  Constitution 4rT 

21.  act  imposing  State  license  upon  one  selling  patent   right  udcod- 

stitutional 4^5^ 

22.  incompatibility  of  offices — master   commissioner  of  circuit  court 

may  noid  Oilice  of  city  attorney ...      i»3 

23.  holder  of  a  "State  oilice"  not  ineligible  to  another  office— accept 

ance  of  latter  vacates  first  ofBce ^:3 

24.  mode  of  electing  municipal  officers  after  adoption  of  Constitution 

of  iN9l  and  before  November  election,  1893 "wiS 

25.  schedule  of  Constitution  of  1891  continued  a  vested   right  to  plead 

as  valid  a  defense  of  limitation  already  accrued f^ 

2t).  right  to  plead  l3ar  of  statute  of  limitAtion  as  defense  to  action  Is  a 
vested  right  when  once  accrueii  . . '^3 

27.  special  act  conferring  power  of  feme  sole  on   a   married  woman 

valid  under  Constitution  of  1849 . .   .      7»ij 

28.  municipal  iudebtKiness  authorized    by  legislature  before  and  act 

Urtlly  incurred  after  adoption  of  Constitution  of  1891 — bcmds  \alifl.  !?»T 

29.  right  of  city  to  issue  bonds  to  renew  previous  bonded  indebtedness 

—renewal  bonds  not  creation  of  new  indebtedness sf 

510.  certain   lionds  do  not  increase  indebtedm»ss  of  Louisville  beyond 
maxi.i  urn  permitted  l»y  Constitution *        ^'■' 

31.  niunioipal   indebtedness  authorized   l)efore  adoption  of   Constitu- 

tion of  1891  ujay  l)e  incurred  nfter  its  adoption,  even  though  not 
Incurred  in  nuniner  required  by  said  Constitution '^'^ 

32.  autiiority  uf  city  to  make  its  bonds  payable  in  gold N'^ 

b3.  municipal  corporations  must  impo.«e  an  ad  valorem  tax  upon  all 

real  and  pers»)nal  property  within  its  limit.<i — it  can  not  .sul'sti- 
tute  a  license  tax  for  tie  ad  valortm  tax  as  to  any  persoralry 
whatsoever ^^ 

34.  moUe  of  a.'isessMient  of  property  for  taxation  fixed  ly  the  constitu- 

tion must  be  followed,  even  though  some  other  system  ujipht 
secure  tireater  uniformity  and  equality  in  taxation  .    .         S?i 

35.  municipal  ordinance  assessing  t«xes  \old   in  part. — v^hole  assess- 

ment not  therel;y  rendered  void,  but  imperfection  should  te 
corrected .  i^'- 

36.  title  of  certain  act  authcu-izing  city  lo  vote  aid  to  railroiid  soffi- 

ciently  expressive  of  its  su Inject  matter ^^^ 

37.  right  to  trial   by  jury  can  not  tie  abridged  or  taken  away  by  legis- 

lative enactment.  -^ 

CONSTRUCTION  OF  STATUTES— See  Roads  and  Passways,  3— 
stiitute  not  c(tn.««trued   to  act  retrospectively  unless  legislative  intent 

to  that  effect  is  clear  or  no  other  meaning  can  be  given  it ^■- 

CONTE.MPT— 

order  acquitting  party  of  civil  contempt  can  not  be  reviewed  on  ap- 
peal     ...     ~  . . . .  g](' 

CONTINGENT  EXPENSES  OF  LEGISLATURE— 

1.  copying  done  lor  cleri?  of  house  under  authority  of  bouse  a  "cod-  ^ 

tingent  e.xpense"  of  the  general  assembly 13^ 

2.  section  3  of  article  1,  chapter  15,  General  Statutes,  for  payment  of 

contingent  expenses  of  general  assembly,  is  "an  appropriation 
made  l)y  law"  within  meaning  of  section  230  of  Constinition        ^ 

3.  clerk  of  one  hon.se  not  required  to  certify  to  contingent  expenses  of 

the  othei-  house ^-^ 

CONTINUANCE— 

1.  the  court  may  overrule  motion  for  oontiuuance  where  affidavit 
and  grounds  were  Hied  by  defendant  after  the  jury  was  sworn 
and  evidence  heard  in  part  upon  the  refusal  of  defendant  to  pa j 
plaintiff  8  cost  up  to  that  time 2^ 
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2.  affidavit  by  attorney  that  he  had  not  had  time  to  prepare  plain- 
tiff's case  for  trial  was  sufficient  grounds  for  a  continuance 851 

S.  depositions  of  one  party  taken  short  time  before  term— other  party 
entitled  to  a  continuance  in  certain  case 763 

4.  certain  affidavit  for  continuance  in  criminal  case  ought  to  have 

been  read  as  deposition  of  witness,  although  due  diligence  to 
procure  his  attendance  was  not  shown  by  defendant 790* 

5.  refusal  to  grant  continuance  not  prejudicial  where  absent  witness 

appeared  and  testified  before  conclusion  of  trial , 815 

CONTRACTS— See  Bills  and  Notes,  2;  Constitutional  Law,  1  Churches, 
1,  2;  Consideration,  1.  2;  Corporations,  3,  4,  6,  6:  Estoppel,  1.  2,  8; 
Fraud,  Statute  of,  1,  2.  8,  6,  6:  Landlord  and  Tenant,  14.  16;  Muni- 
cipal Corporations.  6,  29,  2'^.  26,  34:  Pleadings,  6,  10;  Railroads,  15; 
Reformation  of  Contracts;  Res  Ad  judicata,  6:  Sales  of  Personal  Prop- 
erty; Usury.  1— 

1.  evidence  fails  to  show  antenuptial  contract  between  husband  and 

wife 60- 

2.  contract  for  construction   of   track   by  one  railroad  in  yard   of 

another  for  interchange  of  business  construed 74 

3.  such  contract  was  not  a  mere  license  or  premission  revocable  at 

pleasure 75 

4.  contract  of  lease  giving  lessee  option  to  purchase  within  certain 

time  enforcible  in  equity,  although  it  did  not  bind  lessee  to  pur- 
chase    77 

5.  verbal  contract  by  vendor  to  reduce  purchase  price  in  case   land 

fell  short  of  quantity  sold  not  inconbistent  with  written  contract 
of  sale 126 

6.  contract  by  creditor  to  extend  day  of  payment  of  note,  in  consid- 

eration of  certain  sum  of  money,  bindiog  128 

7.  building  contract  construed  — right  to  charge  for  extra  work 159 

8.  composition  agreement  lietwteii  debtor  and   creditor— sufficiency 

of  consideration 160 

9.  building  contract  construed— right  of  contractor  to  charge  for  extra 

work 2l»7 

10.  measure  of  damages  recoverable  for  defective  work  done  by  con- 

tractor   207 

11.  power  of  guardian  to  make  contract  for  Improvement  of  wards 

real  estate 209 

12.  damages  for  illegal  attempt  to  annul 244 

18.  construction  o»  clause  giving  right  ro  annul  without  notice,  those 

seeking  to  annul  being  themselves  in  'default ....  245 

14.  defendant  not  entitled  to  damages  for  breach  of  contract  by  plain- 

tiffs, a  remedy  having  been  provided  by  contract  for  such   non- 
compliancH 246 

15.  persons  dealing  with  agents  of  city  must  take  notice  of  agonis' 

authority 128 

16.  liability  of  city  for  value  of  legal  servicers 128 

17.  damages  awarded  for  breach  of  building  contract  insufficient  ....   159 

18.  when    damages   for   breach,  fixed    in    contract,    are   regarded    as 

liquidated  damages  and  when  as  penally 350 

19.  entered   into  between  the  president  and  directors  of  a  corporation 

and  other  parties  tieated  as  an  obligtition  of  the  corporation  . .     .  898- 

20.  where  the  decision  of  civil  engineer  is  to  be  "final  and  conclu- 

sive" between  parties,  if  the  deci.«.ion  is  the  resuU  of  a  clear  mis 
take  or  of  fraud,  it  may  be  avoided 397 

21.  contract  for  sale  of  land  signed  by  vendor  alone  binding  on  both 

parties 531 

22.  deposit  of  sum  as  guaranty  of  performance  of  contract- liquidnied 

damages  -  forfeiture 66ft 

23.  members   of   partnership  bound  by   and   may  specifically  extcute 

partnership  contract  even  after  dissolution  of  firm  ...  572 

24.  contract  between  husband  and  wife  as  to  wife's  separate  estatt — 

wife's  equity  as  against  husband's  creditors 631 

25.  when  request  for  and  promise  to  pay  for  personal  services  is  im- 

plied     660 

26.  lex  loci  contractus  is  place  where  contract  is  made  and  to  be  per- 

formed          697 

27.  validity  of  note  executed  and  payable  in  Indiana  determined  by 

law  of  that  State 697.' 
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CONTRACTS— Continued.  Page 

28.  promist*  of  diRtributees  of  estate  not  to  sue  for  equalization  of 
advancement  sufficient    consideration    for   contract    "with    oth<rr 

d  istri  !»utees 71  ■ 

t^K  contract  by  menibeps  of  firm  not  to  enfraee  in  particular  bu.^iEes? 
for  ten  years  not  an  illepral  restraint  of  trade  or  void  ...  s- 

80.  subscription  by  town  in  aid  of  railroad— when  contract  of  sul'«serip- 

ti<»n  becomes  oblifratory    ...•'.», 

81.  subscription  by  town   in   aid  of  railroad— time  for  coiupletion  of 

road  extended  by  reason  of  floods *^I 

83.  alleered  antenuptial  contract  not  enforced  after  lapse  of  thirty  flv*? 
vears  where  rip:ht.s  of  creditors  have  intervened ....  *  :l^^ 

t^OXVEYANCES— See  Certificate's ;  Mortjraffes,  36;  Railroads.  45.  -16- 

1.  to  A.,  remaindnr  to  his  heirs— title  to  remainder  remains  in  grantoir 
and  his  heirs  until  A.'s  heirs  come  into  existence i 

9.  after  prrantor's  death,  A.  livinjr.  prrantor's  heirs  have  rierht  to  con- 
vey to  A.  cnntinjrent  interest  in  the  i-emainder . .  i 

8.  whei*e  prrantor's  hfirs  die  l)efore  A.,  who  dies  without  heirs,  chll- 
dn»n  of  such  heirs  inherit  from  him  and  not  directly  from  their 
eri-nnd  father i 

4.  by  hiishnnd  alone  of  wife's  land  passes  nothinj; .15 

5.  certain  deed.  na»nin^-  wife  in  attestinj?  clause  only,  is  merely  con- 

VH} ance  by  the  husband  ....  .    .  ].i 

6.  setfinji  aside  voluntary  conveyance  on  grounds  of  urdne  Influence 

and  temporary  infinity  2TT 

7.  rnrital  in  deed  must  yield  to  calls  about  which   ihere  is  no  qi:t^- 

tion '^v 

H.  construction  of  words  "upper  cliffs  on  each  side  Glady  creek"  j:  ^ 

^.  evidenre  not  suflicient  to  sliow  that  certain  deed  was  a  fnrg»d  cie.  4'y 

10.  gnint'Or  having  previously  conveyed  hind  claimed  by  plaintifT.  h'« 

intent  to  inchide  it  in  a  sul)sequent  convtyance  lo  plaintifif  glvt>s 
him  no  rlprht  thereto      .  ' 4''' 

11.  tra<'t  tw<i  miles  sci'arr.te  ai^d  apart  from  oiher  land  on  a  creek  noi 

inehuletl  in  conveyance  of  lantis  Iving  «>n  Fau\  creek      ..  . .   'j*. 

12.  evidenre   sniTi<'ient  to  show  mi.^take  in  deed  as  to  riprht  of  woy  in- 

tended to  be  conveyed  '•n\ 

1.3    d"e<l  not  aeknowledpred  l)y  grantors  does  not  conv«  y  wife's  title  to 

re;il  pro])erty f^^ 

14    void  eonvey.'ince  of  rierht  of  way  to  railroad  bj'  married  woman — 

acqnlescenee  in  consTruction— esto7)pel  TCd 

15.  cnnvevMnce  to  f.rrantf>r's  "dauerhter  and  her  body  heirs'"  construed.  ."-^ 

16.  l)reanh  of  condirion  siibsequHTit  -vendor  entitled  to  possession  and 

rents  without  makin^r  formal  re  entrv ^''J 

CORONER— See  Summons.  3. 

CORPORATiONS— .See   Criminal   Law,  21,   £2:    Evidence,    74;    School 
Tax.  1;  Su!)s<Tiprions.  1  — 

1.  8toeUh«^l')er  mny  testify  for  corporation  after  other  evidence  for  it 

has  been  in troci need    ft 

2.  benefit  of  contrnrts  by  agents  L)eing  accepted,  authority  of  ag^ent 

can  not  i>e  denied.    .         Il^'t 

8.  advnufM^s  for  corporation  by  stockholders- promise  made  at  stock- 

holders' meeting  binding  on  stockholders  per.sonally     1^ 

4.  verbal  i)romise  l\v  stockholder  to  pay  his  part  of  sura  advanced  hy 

C()!nmitt(»e  of  stonkhoUiers  enforcible— statute  of  frauds  .  .  '   li7 

5.  advnne'^s  I)y  stockholders— promise  made  at  stockholders*  mtretine 

binding  on  stockholders  present .  .    .  .        '^yi 

'6.  verbal  promise  on  part  of  one  of  st<^cl* holders  to  pay  his  part  of 
sum  advanced  for  stockholders  by  certain  committee  binding  and 
not  witl)in  statute  of  frauds -^'^ 

7.  waiver  of  personal  liability  of  shareholder tt- 

8.  stockholder  may   testify  after  corporation   has   introduced    other 

testimony :5^' 

9.  a  corporation  is  taxable  under  an  act  which  authorizes  the  taxa- 

tion of  the  property  of  persons ....         -iSo 

10.  oblifjation  of  president  and  directors  treated  as  obligation  of  cor- 

poration         tv^ 

11.  failure  to  pay  miner  in  lawful  currency— time  and  place  of  pay- 

ment in  other  currency  and  fact  of  incorporation  must  be  shown    4U 
A2.  when   miner  may  demand  payment — what  is  a  payment  in  oth«*r 

than  lawful  currency 414 
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13.  unauthorized  change  of  corporate  name  by  stockholders— stock- 

holders liable  as  partners  when  trading  under  new  name 626 

14.  chaufie  of  name— must  be  done  in  manner  provided  by  statute    .      62ft 

15.  parties  assuming  to  act  as  corporation  without  authority  liable  as 

partners 626 

16.  corporate  existence  begins  only  when  all  terms  of  law  relating  to 

organization  are  complied  with 626 

17.  liable,  just  as  natural   persons,  in   punitive   damages  for  injury 

done  hy  willful  or  tortious  conduct  of  employe  within  scope  of 
employment 748 

18.  understanding  among   stockholders   that  certain  dividend  would 

be  declared  did  not  amount  to  contract  by  corporation  to  declare 
such  dividend   663 

19.  certain  stockholder,  by  sale  of  Btc<3k,  parted  with  all  Interest  in 

corporation 663 

20.  corporation   liable   for   money  received   by   contract,  although  its 

execution  by  corporation  was  ultra  vires 881 

21.  corporation  liable  f«»r  proceeds  of  note  received  and  used  by  it,  al- 

though execution  of  note  was  ultra  vires 881 

COSTS— See' Assignment  by  Operation  of  Law,  3;  Assignment  for  Ben- 
efit of  Ci*editors,  2;  Divorce.  5,  6.  7,  8;  Mortgages.  6. 
COUNTEKCLAIM— See  Landlord  and  Tenant,  1;  lients  and  Improve- 
ments, 2  - 
1.  right  of  defendant  to  dismiss  counterclaim  before  final  submission 
of  case 60 

2  sreply  can  not  contain  set  off  or  counterclaim  against  a  counterclaim, 

,Tior  a  Fet  off  against  a  set  off 60 

8.  order  dismissing  a  counterclaim  not  a  final  order  from  which  an 

appeal  lies 64 

COUNTY  COUUT-See  Taxation,  12,  13. 
COURTS— See  Superior  Court— 

1.  minute  book  nor  competent  evidence  to  add  to  records  of  court 163 

2.  the  words  "circuit  courts"  includes  any  court  of  similar  jurisdic- 

tion, criminal,  nrdlnary  or  equitable 810 

3  special  judge  eh  cti^d  at  March  term  of  circuit  court  not  authorized 

to  sit  as  such  at  following  Septeml)er  term 521 

CRIMINAL  LAW— See  Appeals,    19.    43:  Bribery;  Embezzlement;    Evi- 
dence. 16,  17.  18,  20.  J-'l,  ;i2,  33,  34;  Indictments;  Instructions,  2.  4— 

1.  malicious  shooting,  etc.,  with   intent  to  kill— verdict  authorized 

l)y  evidence— instruction 6 

2.  construction  of  railway  on   turnpike— failure  to  buiid  a  substitute 

road— limitation  .   .  68 

3.  verdict,  convicting  of  manslaughter  not  authorized  l)y  evidence- 

case  reversed         ..  143 

4.  one  assaulted  in   his  own  yard  not  bound  to  llee  or  retreat  for 

safety— self  defense  143 

o.  evidence  sufficient  to  convict  of  voluntary  manslaughter 16U 

6.  father  convicted  of  incest  on  uncorroborated  testimony  of  daughter,  173 

7.  certain  defendant  entitled  to  change  of  venue 18ti 

8.  when    officer   attempting  to   arrest    one  for  a  misdemeanor  may 

shoot  or  kill  when  i)arty  re.«;ists         *    18(5 

9.  renovator  of  featliers,  who  obtained  feathers  from  owner  fur  pur- 

pose of  converting  them  to  his  own  use,  guilty  of  grand  larceny.  197 

10.  evidence  that   such   defendant   was   shipping  away  quantities  of 

feathers  at  time  of  alleged  crime  competent  ? 197 

11.  the  appropriation  of  proijerty  is  not  larceny  if  it  came  lawfully 

into  tlie  person's  hands  unless  the  intent  to  appropriate  existed 
in  the  mind  of  the  taker  at  the  time  the  properly  came  into  his 
possession 256 

12.  housebreal<ing— incompetent  testimony  in  conviction  for 289 

13.  failure  of  legislature  to  establish  house  of  reform— punishment  of 

offenders  under  eighteen  years  of  age 343 

14.  there  being  no  »*ye  witness  to  homicide,  law  relating  to  murder, 

manslaughter  and  self-defense  must  all  be  given  in  instructions.  411 

15.  payment  of  miner  by  (corporation  in  other  than  lawful  currency- 

evidence  necessary  to  convict 414 

16.  what  is  a  payment  in  other  than  lawful  currency 414 

17.  carnal  knowledge  of  infant  under  twelve  years  of  age— there  must 

be  penetration  to  constitute  offense— instructions 421 
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18.  carnal  knowledge  of  infant  under  twelve  years  of  age,  even  with 

her  consent,  is  rape,  although  not  punishable  as  If  in  fact  a^inst 
her  will 421 

19.  evidence   that   place  of  alleged   carnal   knowledge  was   a   bawdj 

house  incom]>etent 4^1 

20.  malicious  shooting  at  without  wounding— instructions 4:^ 

'2\.  ignornnoe  of  law  not  an  excuse  for  its  viol'itiou  4^^ 

22.  corporation,  through  ignorance  failing  to  file  statements  required 

hy  Irtw  in  office  of  secretary  of  stiite,  liable  to  penalty  denounced 
by  statute " 4r3 

23.  verdict  cniivicting  of  robbery  authorized  by  evidence  .  47n 

24.  what  constitutes  an  unlawful  'taking"  of  a  woman  with   intent 

to  have  carnal  knowledge  with  her 477 

25.  word  ''woman"  in  statute,  concerning  such   taking  or  detaining, 

includes  every  female  of  human  race    .  •!•. 

26.  judgment  of  confinement  in  prison  can   be  satisfied  only  by  im- 

prisonment—payment of  $2  for  each  day  of  sentence,  where  su- 
])ersedeas  bond  is  forfeited,  dops  not  satisffy  the  judgment 47S 

27.  every  meml)er   of  c«inspirncy   is  guilty   of  murder  when    one    of 

them,  whose  identity  can  not  be  0xed,  commits  the  crime  oiM 

28.  right   of   friends  and    relatives  of  one  who   has  been   abduct^  to 

band  together  to  release  him  by  force  if  its  use  is  necessary        .      5«>^ 
2i).  evidence  did  not  authorize  defendant's  conviction  for  jietit  larceny    S^iu 
'^).  offense  of  striking  one  with  a  wooden  club  not  punishable  tinder 
section  1,  article   17,  chapter  29,  General  Statutes,  which  lmi>oM»* 
a  penalty  for  cutting,  thrusting  or  stabbing  with  a   kuife,  dirfe, 

sword  or  other  deadly  weapon tsri 

31.  trial  of  indictment  for  misdemeanor  in  absence  of  defendant  Df»t 

erroneous 8:ii,  S44' 

3<J.  failure  of   such  defendant  to  appear  a  confession  of  the   indict 

ment 839,  84i» 

CUSTOM— See  Warehousemen. 

l).\MA(ii^]S— See  Ass^iult  and  Battery;  Carriers,  2,  7.  8.  9;  Contracts, 
12,  14;  Judgments,  »>;  Landlord  and  Tenant,  14,  15.  Streets  and  Alleys, 
6:  Warrants,  5;  Water  Courses,  2— 

1.  injury  to  homestead  by  construction  of  railroad— damages  jointly 

recoverable  by  widow  and  children-  apportionu»ent  of  damages        h3 

2.  plaintifTs  not  allowed  damages  on  account  of  prospective  prolits, 

as  manifestly  they  would  have  made  no  profits  . .  245 

3.  measure  of  damages  of  lower  riparian  owners,  where  the  draina^ 

injurious  to  water  course  is  not  necessarily  permanent 15^ 

4.  one  joint  owner  of  property  not  entitled  to  recover  whole  of  dam- 

ages done  it  by  wrongdoer ;ili» 

5.  for  the  pain,  suffering  aud  loss  of  time  of  person  injured  excessive 

in  certain  case 52T 

fi.  liquidated  damages— when  allowed  for  breach  of  contract 35" 

7.  !?2,5()0  allowed  for  cut  on  head,  leg  hurt  and  stiffness  and  soreness 

for  two  wfeks  excessive  ....  34'^ 

8.  1 1 0.000  damages   for  the  loss  of  a   leg  of    infant   through    gross 

neglect  not  excessive  ...    ikit* 

9.  measure  of  damages  for  injury  to  trotting  horse  in  transit — evi- 

dence—instructions  ..      .    -        .  444 

10.  verdict  for  |(i.(M>0  damages  for  personal  injuries  not  permanent  ex- 

cessive    54o 

11.  when   sum  deposited  to  guaranty  performance  of  contract    is  re- 

aarded  as  liquidated  damages  for  its  breach  and  when  a  sum  iro 
be  forfeited 5^^ 

12.  measure  of  damages  for  failure  to  deliver  chattels  according   to 

contract  of  sale ....  573 

13.  daniaaes  assessed  by  chancellor  for  right  of  way  taken  by  railroad 

sust^iined  in  ceitain  case    .  .  573 

14.  measure  of  damages  to  abutting  property  by  construction  of  rail 

road  in  street— instructions  .    .         ...  .   •.    . .  ...      t5:i5.  63^ 

15.  imnitive  damasres— wlinn  i-ecoverable  for  personal  injuries  suffered 

by  employe  of  railroad ^T7 

16.  certain  instruction   concerning  compensatory  and  punitive   dam- 

ages did  not  authorize  recovery  for  sum  greater  than   that   sued 
for  ....  . . .  .  ftr>4 

17.  measure  of  drimages  recoverable  by  owner  of  land  sold  by  errone- 

ous judicial  proceedings i^i 
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DAMAGES— CoBtinued.  Page. 

18.  injury  to  adjoininfi;  property  by  excavation— when  owner  and  not 

contractor  is  liable 669 

19.  measure  of  compensatory  dama^res  for  death  through   neglect  is 

power  of  deceased  to  earn  money—instructions 732 

20.  damages  awarded   for  detention  of  personal  property  excessive- 

new  trial  awarded 726 

DEBTOR  AND  CREDI  TOR— See  Homestead.  4— 

1.  composition  agreement   between  debtor  and   creditor — considera- 

tion    160 

2.  voluntary  conveyance  by  an   insolvent  debtor  not  illegal  per  se— 

valid  unless  assailed  within  six  months -64 

3.  creditor  can  not  be  defrauded  ty  the  payment  of  money  to  his  wife 

by  an  insolvent  debtor  under  an  alleged  antenuptial  parol  con- 
tract made  thirty- five  years  before      382 

4.  debtor  entitled  to  credits  on  certain   note  not  allowed  by  lower 

court  ....  ....         534 

DECEDENTS'  ESTATES— See  Appeals,  89;  Executor  and  Administa- 
tor,  17— 

1.  action  to  recover  funds  distributed  without  administration  barred 

after  ten  years 866 

2.  heirs  not  permitted,  in  eauity,  to  recover  ancestor's  lands  sold  to 

pay  lien  debts  without  first  offering  to  do  equity  by  repaying  to 
purchaser  amount  of  lien  debts  satisfied  by  him  435 

8.  son's  interest  alone  in   certain   land   having  been   sold,    interest 
therein  of  an  insane  sister  is  not  affected ...         ....  436 

4.   what  creditor  suinc  to  sebfcle  estate  must  allege  in  his  petition 507 

DEDICATION— See  Railroads,  4i  — 

1.  dedication  to  public  use  of  footway  over  bridge  of  railroad  pre- 

sumed from  nature  of  its  use  by  public  for  many  years 170 

2.  when  brldfre  is  torn  down  by  railway  and  new  one  erected  equity 

will  compel  railway  to  construct  footway  on  new  bridge 170 

DEEDS— 

1.  mistake  in  deed — action  to  correct  thirty  years  after  execution 

barred  by  limitation —  117 

2.  deed   so  indefinite  as  to  convey  no  land— vendor  may  maintain 

action  thirty  years  thei-eafter  to  locate  boundary  between  vendee 

and  himself 117 

8.  retention  for  six  months   by  railroad   of  conveyance  of  ri(;ht  of 
way  and  {grading  of  road  over  way  conveyed  amounts  to  accept- 

•  anoe  of  deed  of  conveyance 679 

4.  evidence  does  not  show  acceptance  of  certain  deeds  by  a  hufil>and 

—land  held  to  helona  to  his  wile 829 

DEFEASIBLE  FEE-wSee  Devise.  26. 
DEPOSITJONS- 

notice  to  take  served  in  suflBoient  time  in  certain  case 125 

DESCENT  AND  DI.STRIBUTION— See  Actions,  1,  13;  Contracts,  28; 
Conveyances,  3;  Dr)vise.  13:  Frauds,  Statute  of,  6,  7;  Rents  and  Im- 
provements; Venue  of  Actions.  8.  4  — 

1.  issue  of  devisee,  who  dies  before  testator,  take  immediately  under 

will  and  not  as  heirs  at  law  of  deceased  devisee 189 

2.  land  devised  passes  to  devisee  free  of  any  lien   to  testator's  estate 

to  pay  debt**  due  it  by  devisee 139 

8.  purchiiser  of  land  from  devisee  can  hold  it  free  of  lien  for  sums 
due  testator  by^devL^^ee 189 

4.  death  by  willful  neglect  in  Illinois—recovery  in  Kentucky— mode 

of  distribution 412 

5.  proof  of  certain  claim  against  decedent's  estate  sufficient 719 

6.  widow  of  deceased  is  entitled  to  the  sum  recovered  for  the  death 

of  her  husband  through   the  willful  neglect  of  others  as  against 

the  brother  and  sister  of  deceased 387 

DEVISE.S— 

1.  construction  of  will— testator  did  not  intend  wholly  to  destroy  his 

trade- mark   18 

2.  parol  evidence  not  admissible  to  show  intent  by  testator  different 

from  that  clearly  expressed  in  his  will 18 

3.  appointment  by  will  of  two  executors,  with  directions  that  one 

shall  control  management  of  estate  in  case  of  disagreement— in- 
tent of  testator  must  prevail  over  such  executor's  wishes  to  con- 
strue will  differently  from  its  plain  intent 18 
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DEVISES— Continued.  Page. 

4.  certain   devise   by   husband   j?ave   widow  value   of   her  one-third 

interest  in  his  personalty,  bnt  not  her  dower  In  realty 30 

5.  clause   concerning  forfeirure  of  devise   by  widow  in   case  of  her 

marriage  constrned —  30 

6.  word  '*heirs"  construed  as  equivalent  to  "obildren"   in  certain 

will 41 

7.  devise  of  land  to  three  daughters,  remainder  to  their  children — 

death  of  one  daughter  without  children— sisters  take  fee  simple 
title  to  interest  of  one  sn  dying 41 

8.  death  of  devisee  before  testator— issue  of  devisee  take  immediately 

as  devisees  under  will  and  not  by  decedent  as  heir  at  law         139 

9.  certain  devise  of  land  with  lien  upon  it  passes  land  to  devisees 

cum  onere 168 

10.  certain  devise  gave  wife  power  to  sell  husband's  realty  to  pay  his 

debts    177 

11.  clause  in  will  prohibiting  deviFee  from  ever  selling  land  void — 

devisee  takes  f<^e  simple  title 179 

12.  testator  intended  to  dispose  of  his  entire  estate  by  certain  will  .. .  439 

13.  certain  specific  devises  to  be  set  aside  before  widow  takes  her  one- 

half  of  remainder  of  estate  devised  to  her— proceeds  of  certain 
life  insurance  pilicy  not  yet  due  not  included  in  remainder,  of 
which  widow  takes  onH-hnlf 430 

14.  particular  will  gave  life  estate  to  widow,  remainder  to  testator*8 

,son,  on  certain  conditions 474 

15.  son  having  died  l)efore  tesuitor's  widow,  unmarried  and  without 

issue,  she  inherited   his  remainder 474 

16.  devise  to  Ron,  ivniiiinder  to  another  in  event  of  son  "dying  with- 

out issue" — construction  of  will 561 

17.  devise  to  "brothers  and  sisters"  of  testator  includes  heirs  of  dead 

brothers  and  sisters,  when  testator  had  only  one  living  brother 
when  will  was  executed    676 

18.  devise  to  A  for  life,  jemainder  to  his  issue,  and  if  he  die  without 

issue  remainder  to  B,  creates  vested  remainder  in  children  of  A..  661 

19.  word  "survivor,"  used   in  connection  with  a  devise  to  a  class,  to 

l)e  given  its  literal  meaning  it  unexplained  by  other  parrs  of  will.  689 

20.  devise  to  three  grandchildren,  remainder  to  survivor  if  any  one  or 

more  died  without  issue,  and  remainder  over  if  all  died  without 
issue,  construed 689 

21.  all  clauses  of  will  to  be  i*ecoiiciled,  if  possible ?.  733 

22.  devise  of  all  t+'stator's  real  and  personal  property  to  A  or  life,  fol- 

lowed by  devise  of  certain  hind  to  B— latter  devisee  takes  posses- 
sion at  death  of  A 733 

23.  devise  nf  all  personalty  to  wife  lor  life,  with  power  of  disposition 

followed  by  devise  of  ?1,()(X)  to  B— B  takes  bequest  at  death  of  wife.   73:j 

24.  when  chancellor  will  intervene  to  protect  rights  of  devisees  having 

remote,  contingent  interests 733 

25.  devise  of  one  third  or  Tc'stator  s  estate  takes  one-third  of  residue 

after  widow's  distributable  share  and  debts,  etc..  are  paid      .  —   744 

26.  certain  devisee  takes  fee  suliject  to  l:e  divested  by  his  death,  leaving 

issue,  to  whom  remainder  will  pass 774 

27.  sale  for  re  investment  of  certain   land   not  forbidden   by  will  de- 

vising it  to  one  for  life,  remainder  to  certiiin  others  on  named 
conditions  812 

DISMISSAL  OF  INDICTMENT— See  Indictment,  10. 

DISMISSED  WITHOUT  PREJUDICE— 

dismis.sal  without  pi-ejudire  of  civil  action — subsequent  action    on 
same  cause  maintainable 271 

DIVISION  LIXE- 

1.  natural  objects  called  for  determine  line  rather  than  courses  and 

dist  inces  745 

2.  parties  agreeing  upon  and  acnuioscintf  in  certain  division  line  for 

nianv  vears  estopped  thereby  to  deny  that  it  is  the  true  line.    ...     767 
DIVOKCE— See  Alimony— 

1.  when  order  for  n»storation   of  jjroperty  acquired  through  the  mar- 
riage should  be  entered ...  72 

3.  certain  eeneral  order  for  such  restoration  does   not  affect  or  relate 

to  sped  lie  proi)erty  as  to  whicli  there  is  an  issue  as  to  whether  it 

was  act] ui red  by  wife  through  marriage      .       72 

3.  mother,  if  of  proper  character,  granted  custody  of  young  child. .      115 
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DIVORCE— Continuea,  Page. 

4.  certain  allowance  of  alimony  reaflonable 115 

5.  husband  Reeking  to  be  relieved  of  wife's  custs  in  divorce  case  must 

show  that  wife  was  at  fault — burden  is  on  him 340 

ft.  evideuoe  of   reasonableness   of  fee  allowed   wife's    attorney   not 
•  being  in  record,  this  court  assumes  that  it  authorizes  judcriiient. .  240 

7.  attorney's  fee  may  be  fixed  in  action  for  divorce  after  death  of 

wife  or  termination  of  suit  by  judgment 240 

8.  dismissal  of  action  by  wife  on   account  of  reconciliation    before 

trial  does  not  relieve  husband  of  liahility  for  fee. .    340 

9.  no  appeal  from  decree  granting  divorce     317 

10.  husband  knowing  of  pregnancy  of  wife  and  of  rumors  about  her 

lack  of  chastity  at  time  of  marriage  not  entitled  to  divorce  for 
fraudulent  deception  practiced  o6  him  by  hor  as  to  her  condition 
or  character 517 

11.  judgment  refusing  wife  a  divorce  reversed 625 

12.  evidence   not   sufficient  to  show  husband   entitled  to  a  divorce  for 

alleged  adultery  of  wife— condonation 638 

13.  discretion  conferred  upon  chancellor  to  grant  divorce  a  menea  not 

an  arbitrary  or  unlimited  one (557 

14.  rule  concerning  the  awarding  of  custody  of  children   to  parents 

when  divorce  is  granted 657 

15.  general  order  for  restitution  of  property  did  not  vest  in  husband 

right  to  property  previously  allowed  wife  as  alimony 660 

If^.  duress  hy  relatives  of  wife  at  time  of  marriage  entitles  husband 

to  a  divorce 707 

17.  judgment  of  absolute  divorce  renders  inoperative  a  prior  judgment 

for  alimony,  both  actions  l)eing  prosecuted  by  the  wife 397  • 

DOCKKT- 

a  case  having  lX3en  heard  on  the  wrong  docl^et  affords  no  reason  for 

denying  the  relief  sought.    .  329 

DOWKK— See  Devise,  4:  Specific  Performance,  2— 

wivrfs  of  partners  denied  dower  in  certain  real  estate  used  as  partner- 
ship properrv 97 

DRUC^iOISTS  LICENSE— See  Constitutional  Law,  16. 
DURESS— See  Divorre.  16. 
DYING  DECLARATIONS— 

1.  written  statement  of  deceased  re-affirmed   by  him  when  he  knew 

he  was  dying  properly  admitted  as  a  dying  declaration 17 

2.  certain  written  statement  of  deceased  competent  as  a  dying  declara- 

tion    • 181> 

3.  decedents'  /^fateuients  must  be  made  under  a  sense  of  impending 

death  to  be  aduiissible 843 

4.  certain  statements  not  shown   to  have  been   made  under  sense  of 

imneiiding  death — tlieir  admission  erroneous  and  x^rejuUicial. 843 

EJECTMENT— 

plaintitt  mav  recover  by  proof  of  possessory  title  alone 793 

ELECTIONS-See  Bribery,  1,  2,  3- 

1.  notice  of  contest  of  election  nmy  bn  served  according  to  section  625 

of  Civil  Code 38 

2.  service  snfTioient  even  if  party  with  whom  notice  for  defendant  is 

left  is  200  yards  distant  from  defendant's  i-es^idence  when  he  re- 
ceived it  38 

3.  attempt  to  avoid  service  of  notice  of  contest— defendant  estopped 

to  question  validity  of  service  of  notice 38 

4.  powers  of  contesting  boards  to  correct  returns  made  by  officers  of 

election 38 

5.  parol  evidence  competent  to  show  mistake  in  addition   made  by 

officers  of  election 38 

6.  the  city  charter  having  provided  a  mode  for  contesting  the  eloc- 

tion  of  city  officers,  all  other  remedies  are  excluded 279 

7.  concerning  proposed  municipal  indebtedne.ss  valid 647 

8.  officers  to  hold  such  election  may  be  appointed  by  council  of  city 

of  fifth  class ..     .  ". 647 

9.  if  election   is  in  all  other  respects  valid,  holding  of  it  by  officers 

not  appointed  by  law  does  not  render  it  void 647 

10.  where  act  authorizing  election  fixes  time  for  it,  other  notices  of 

election  may  be  dispensed  with 890 

vol.  16—2 
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EMBEZZLKiMENT-  Page. 

1.  suffioieDoy  of  certain  indictment  for    184 

2.  crime  may  be  embezzlement  even  where  o^ner  did  not  directly 

conRijBrn  isroods  to  person  takin^r  them 184 

3.  employe  npproprintinfr  to  himself  money  collected  for  employer 

gullr.y  of  embe/zlement,  thou^rh  he  was  entitled  to  a  commission 

on  the  sums  collected 703 

EQUITY— 

son  not  allowed  to  recover  ancestor's  land  sold  to  pay  lien  debts  with- 
out offering  to  do  equity  by  repaying  purchaser  amount  of  liens 

satisfle^l  by  him 435 

ESTOPPEL— See  Conveyances.  14;  Division  Line,  2;  Landlord  and  Ten- 
ant, 12:  Railroads,  17;  Street  Improvement^.  7— 

1.  benefit  of  ooutracc   made   by  agent   being   accepted,  principal   is 

estopped  to  question  authority  of  agent 135 

2.  hpir  who  remained  silent  when  ancestor's  land  was  sold  on  credit 

of  six  months  to  pay  Hen  debts  estopped  to  question  regularity 
of  sale  and  assert  that  credit  of  three  months  only  was  proper    .     435 

3.  father,  by  suing  son  for  failure  to  comply  with  terms  of  written 

contract,  not  thereby  estopped  to  seek  reiormution  tf  contract  in 

subsequent  suit 711 

EVIDENCE— See  Ball,  1,  7;  Bills  and   Notes,  1,  7:  Boundary,  2.  Crim- 
inal  Law,  6,  19;  Expert  Evidence;   Judgments,  12;    Railroads,  22,  23, 
24— 
1.  parol  evidence  admissible  to  show  mistake  in  addition  made  by 

officers  of  an  election 38 

3.  evidence  by  children  of  statements  made  by  deceased  pnrents  com- 
pet^^nt  to  esti^b  1 1  sh  family  pedigree  52 

3.  entries  in  old  family  bibles  ccimpetent  to  prove  family  pedigree  . .      62 

4.  section  ttOfi  of  Civil  Code  does  not  apply  to  evidence  of  deceased 

persons  concerning  family  pedigree 52 

6.  statements  of  deceased  persons  concerning  lost  corners  and  line 
trees  of  pntent  competent 62 

6.  will  of  nonresident—order  of  probate  in  this  State,  as  will  of  real 

estat-e.    ooncJusive    in    collateral   proceeding   unless   superseded, 
"annulled  or  reversed 52 

7.  certain  evidence  as  to  a  transnction  with  a  decedent  not  competent,    61 

8.  evidence  as  to  transactions  with  a  deceased  obligee  not  competent 

in   certain  case,  the  surviving  obligee   not  having  testified  con- 
cerning such  transaction 89 

9.  stockholder  may  testify  for  corporation  after  corporation  has  in- 

troduced other  evidence      93 

10.  evidence   as  to   transaction  with    decedent    made    competent    in 

certain  case 96 

11.  Evidence  of  loss  of  time  of  a^ent  from  his  own  business  not  com- 

petent to  show  value  of  services  rendered  principal 96 

12.  evidence  competent  when  taken   by  plaintiff  remains  competent 

after  his  death  and  revivor  liy  his  representative  or  successors...     !17 

13.  verbal  contract  not  inconsistent  with  writing  and  modifying  it 

competent 128 

14.  evidence  of  witness  that  accused,  some  time  after  homicide,  said 

he  had  killed  several  men  Incompetent 143 

15.  minute  book  not  competent  evidence  to  add  to  records  of  court         153 

16.  accomplice  or  co  conspirator  of  defendant  may  now  tt»stify  for  him,  168 

17.  even  when  law  was  otherwisi*,  evidence  of  witness  whA  not  incom- 

petent unless  consj)iracy  is  shown  to  satisfaction  of  court  ...  168 

18.  proof  of  testimony  given  by  defendant  on  former  trial  competent    1"U 

19.  father  convicted  of  incest  on  testimony  of  daughter— daughter  not 

accomplice  of  father .   .    .  ...     173 

20.  evidence  that  othnr  stolen  property  was  found  in  possession  of  one 

on  trial  for  receiving  particular  stolen  property  competent  198 

21.  evidence  of  a  previous  larceny  committed  by  one  on  trial  for  lar- 

ceny incompetent ..         198 

22.  parol  evidence  is  competent  to  prove  agreement  collateral  to  writ- 

ten contract.    .  226 

23.  no  evidence  can  l)e  considered  where  there  is  no  issue  in  pleadings 

as  to  notice  of  fraud  to  assignee 239 

24.  Irregular  introduction  of 244 
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OBVIDBNCE— Continued.                                                                                Page. 
S5.  this  oour.t  can  not  consider  the  suffloienoj  of  the  evidence  to  sus- 
tain the  verdict  in  a  criminal  case,  being  restricted  to  the  in- 
quiry whether  there  was  any  evidence  conducing  to  show  guilt 
of  the  accused 263 

26.  opinions  of  witnesses,  based  upon   their  knowledge  of  subject- 

matter  of  the  controversy,  are  competent 3fi2 

27.  proof  that  trees,  brush,  etc.,  allowed  to  accumulate  in  a  stream 

were  the  cause  of  the  change  in  the  channel  should  be  allowed- .  ■  262 
.  28.  competent  for  the  accused  to  show  that  the  person  who  was  shot 

was  under  the  influence  of  liquor  at  the  time 271 

29.  withdrawal  of  incompetent  testimony  by  the  court  upon  its  own 

motion 271 

30.  introduction  of  evidence  by  Commonwenlrh  after  defendant  had 

closed  his  testimony 284 

81.  parol  evidence  not  admissible  to  show  intent  by  testator  different 

from  that  clearly  expres.<<ed  in  his  Mill 18 

32.  accused  can  not  be  convicted  by  proof  that  the  stolen  apparel  would 

fit  him 289 

83.  opinion   of  the   owner   that   something   not   seen,  which  accused 

handed   his  mother  upon    his  arrt»st,  was   the   Isey  to   the   stoie 
broken  into  is  incompetent 289 

84.  reclvless  statement  of  accused  in  certain  case  not  evidence  against 

him 289 

85.  record  in  former  action  out  of  which  present  action  grew  is  com- 

petent    2S2 

36.  lists  of  property  furnished  auditor's  agent  in  proceecings  (or  de- 
linquent taxes   under  an   agreemt^nt  of  compromise  can   not  be 

used  by  sheriff  in  subsequent  porceedings    308 

87.  weight  of  testimony  to  show  consideration  sufPoient 312 

38.  incompetent   testimony  in   case'for  damages  against   railroad  for 

injuries  c/iused  by  escaping  sparks 316 

39.  error  to  allow  defendant  to  provp  increaj^e  in  value  of  property 

along  railroad   in  an  action  for  damages  for  the   obstructit)n   of 
ingress  and  egress  of  abutting  lot  owner 319 

40.  statement  of  witnesses  as  to  cries  of  mother  in  pursuit  of  her  boy 

competent  in  certain  case  as  part  of  the  res  gestte. 320 

41.  in  joint  action  by  husband  and  wife  for  injury  to  wife  by  another 

either  may  testify,  but  not  both   319 

42.  in  an  action  for  damages  for  injuries  received   by  the  explosion  of 

oil   shipped  in  a  car  it  is  competent  to  show  the  lack  of  danger 
in  entering  with  a  lighted   lamp  a  car  loaded  with  oil  used  for 

ordinary  illuminating  purposes 327 

48.  error  to  permit  witness  to  testify  that  road  was  public  road   349 

44.  testimony  of  agent  as  to  what  he  would  have  done  under  certain 

circumstances  not  competent 352 

45.  vacillating   conduct  of   grantor   evidence   of   want  of   mind  and 

capacity 353 

46.  defendant  was  not  prejudiced  by  the  rejection  of  the  interrogatory 

whether  the  wounded  man  was  a  "determined,  dangerous  man," 
as  he  had  already  been  proved  a  "violent,  quarrelsome  man"  ....  358 

47.  when    the  opinions  of  nonexperts  as  to  the  sanity  or  insanity  of 

testator  are  competent  without  a  statement  of  facts  upon  which 
the  opinions  are  based 376 

48.  testimony  of  insurance  agent  as  to  what  he  would  have  done  under 

certain  circumstances  incompetent 391 

49.  competency  of  infant  determined   by  her  intelligence— ignorance 

of  God  or  of  evil  of  lying  does  not  make  one  incompetent  421 

60.  former  wills  executed  and  revoked  competent  to  show  testator's 

fixed  purpose 426 

51.  damage  to  trotting   horse  in  transitu — opinion    of   trainer   as   to 

time  horse  could  liave  trotted  a  mile  competent     .  .  444 

62.  evidence  as  to  value  of  such  horse  at  time  of  trial  (!ompetent  444 

53.  evidence  as  to  habit  of  employes  as  to  mode  of  running  certain 

train  competent 446 

64.  evidence  that  deceased  was  not  in   the  habit  of  carrying  a  pistol 

incompetent 449 

65.  statement  that  witness  never  saw  deceased  have  a  pistol  incom- 

petent     449 
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EVIDENCE-Contlnufd.  Patfc. 

6rt.  wife's PtiiteniHnr.  that-  h*»r  hu<$hand  (deceased)  did  not  caitt  r^rtain 
pistol,  when  lookin^r  for  a'Huispd,  inrompeteut  in  pai-tlciilar  ca«^    44v 

57.  party  must  ohjt«ct  to  evidence  if  Jie  wishes  to  complain  of   its  ad- 

mission on  appeal  ¥^A 

58.  stHtenienr  of  co- conspirator  after  perpetratioii  of  crime  oon»i>etfm 

in  rehuttul  a$;ain.st  iijs  fellow  conspirators  in  certain  ca.«e   .  iiH 

59.  evidence  thai  one  conspirator  wa.s  at  certain  place  day  after  crime 

competent  ajrainst  his  fellow  conspirators -sf+l 

(M).  evidence  CDiulnciniT  to  show  that  hat  found  under  tree  where  oiiiue 
was  c.nmniTtt'd  l)elonjred  to  defendant  competent jh 

01.  ooncrnciictory  explanation  of  accused  «6  to  manner  he  received  his 
wound  competent  where  party  committing  the  alleged  crime  was 
wouTuled      ..  Z*t» 

(ir2.  that  allej^ed  (M)nspirators  to  nuirder  met  ten  days  before  the  hom- 
icide at  defendant's  ])lace  of  business  coiiipetent S^'i 

(Mi.  that  SDine  of  alh-»2(^l  conspirators  on  ni^ht  of  crime  went  to  home 
of  another  conf(<derate  and  talked  to  him,  when  all  left  said  plat*e. 
competent  aprainst  defendant,  one  of  said  alleged  conspirator*.--     T^w 

64.  evi(len<'e  that  one  conspirator  handod  another  pistol  afttr  Gomnjis- 

sion  ot  crime  c()m])etent bi^ 

f)5.  evidence  that  def«'ndant  was  engaged  to  l>e  married  to  sister  of  an 

alleged  co-consi)irat<jrcom])etent o'-^ 

VS.  aaenc  or  one  Ci)nrraciing  party  a  competent  witness  against  de- 
ceased contracting  party  as  to  statements  made  by  him :t9\ 

67.  certain  witness  not  shown  to  be  an  expert — evidence  i n com p** tent    .'d^l 

65.  evidence  of  hiishand's  standing   in   his  profession  lncompet*-nt    in 

action  against  hlni  for  oivorce  ...  <"**? 

6^1.  in  such   action  t  vi<lerice  concerning  husband's  tre^itment  of  his 

first  wif«'  incon.])v'ri'rt «.         .  fiTiT 

70.  evidence  as  to  tr.uis.sction  with  deceased  person— denial  chat  party 

signed  his  natn*^  to  writing  held  l»y  deceastnl .  671 

Tl.  general  reputation  of  wirnos  Vi\n  l»e  inipt^ached  only  iiy  those  who 

know  witness"  reputation  anjong  his  neighbors  ...     ^^** 

72.  time  when  contesteii  will  should   be  read  as  evidence  to  jury  by 

jjropounders .       717 

73.  railroad  may  prove  by  its  witness  that  witness  for  other  parly  was 

discliarged  from  its  sei  vice.  .         ...  T.>> 

74.  stockholder  of  cor]ioration  may  testify  for  it  aft«»r  introduction  of 

other  witnesses  by  it 7t>3 

75.  slanderous  charge  njado  by  deceased  against  accused — evident^?  that 

one   rejjortin^?  slander   to  accused  agreed  with  deceased  when    be 
urteri'd  cliarge  incomi)eteut Ti*t 

76.  exclamation    by  decea.scd  ct)ncerning  his  wife  and  children,  after 

he  was  shot,  inconiiietent 7**» 

77.  statement   made   to   third    parties,  not   in   plaintiff's  pre.«Jenre,  by 

deceased  witness,  by  whose  gift  plaintiff  claimed  a   horse,  heai- 

sav  and  incompetent 5±2 

EXECUTION  -See  Liens,  4— 

1.  levy  of  execution   against  vendor  on   land   held    by  vendee   order 

title  bond  creates  no  lien  where  vendee  subsequently  pays  lialauoe 
due  to  vendor  and  otitains  deed  .     .  145 

2.  can   l)e  issued  only  u])on  judgment  or  bond  placed   by  law  on    the 

footing  of  a  JTulgment iiS) 

3.  purchaser  at  judicial   sale  havinff  executed  no  bond,  an  execution 

against  him  for  the  amount  of  nis  bid  is  void.  . .  :i5«> 

4    order  of  court  ovt  rruling  motion  to  quash  void  execution  is  not  a 

bar  to  an  action  to  nn join  collection    :Q^) 

5.  right  of  surety  to  subject  land  of  principal  to  an  execution  from 

quarterly  court .    .      . .     276 

EXECUTORS  AND  ADMINISTRATORS-See  Final  Order,  2— 

1.  order  of  court  in  certain  case  not  a  '  judgment"  against  an  ad- 

ministrator and  could  not  be  revived  against  his  representatives 
after  his  death 136 

2.  assignment  of  notes— transactions  of  executors  not  to  be  attacked 

by  creditors  or  devisees  before  settlement.  286 

8.  reduction  of  commission  allowed  administrator  on  ground  that  it 
was  excessive 309 

4.  claim  of  adiuinistrator  for  services  rendered  decedent  in  her  life- 

time rejected  on  the  ground  that  he  had  been  paid  by  her 31^ 
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.EXECUTORS  AND  ADMINISTRATORS— Con Mnued.  Page. 

5.  a  persoDal   reprenentative,   if  indebted   to  decedent,    must  charge 

him.self  with  his  indebtedness  in  settlement  of  his  accounts B09 

6.  settlement  of  accounts  of  surviving  partners  who  are  executors  of 

deceased  partner  ...  5^3 

7.  such  exeoiit'jps  not  chargeable  with  debts  due  deceased  partner  by 

partnership,  where  by  will  they  bought  deceased  partner's  interest 
in  firm  at  tlxed  price 593 

8.  deceased  partner's  estate  not  entitled   to   interest  on  money  fur- 

nished* by  him  to  conduct  partnership  business 593 

9.  executors  purchasing  land  at  sale  made  to  pay  judgment  debt  of 

their  decedent  hold  land  for  benefit  of  estate 688 

10.  such  executors,  as  plaintiifs  and  purchasers  in  the  suit  tn  sell  the 

land,  are  not  protected  as  innocent  purchaser  for  value,  etc.    . . .     638 

11.  notice  to  executors  that  the  decedent  hpld   land  as  a  trustee  is  a 

notice  to  the  heirs  and  devisees  of  the  decedent 638 

13.  when  execut-or  is  charged  with  interest  on  real  estate  of  decedent 

in  bis  hands 676 

13.  foreign  personal  representative  can   sue  in   this  i^tate  only  when 

authorfzi'd  by  statute 691 

14.  authority  given  foreign  administrator  to  sue  here  for  debts  dees 

not  authorize  suit  to  recover  damages  for  negligent  killing  of  his 
decedent 691 

15.  general  demurrer  lies  to  petition  by  foreign   administrator  suing 

in  this  State  for  tort  done  his  decedent 691 

16.  collection  of  judgm«*nt  by  administrator  not  enjoined  on  alleged 

ground  of  insolvency  of  himself  and  sureties 75 

17.  sufficiency  of  proof  of  judgment  against  decedent  and  two  others 

as  co-pxecutors  of  an  estate 164 

EXEMPTIONS-See  Taxation.  I— 

1.  orijrinal  liability  having  been  created  before  the  exemption  act  of 

1884.  the  exemption  therein  provided  does  not  apply 285 

2.  under  act  of  June,  1884— debt  contracted  part  prior'  and  jart  sub- 

spqurnt  to  act ...     400 

3.  notes  and  accounts  exempt  under  act  of  1884  in  lieu  of  '*other  per- 

sonal property" 799 

4.  debtor  claiming  such  notes  and  accounts  as  exempt  may  bp  asked 

on  cross  examination   if  he  has  money  on  hand   in  addition   to 

such  notf's  and  accounts 800 

EXPERT  KVIDP:NCE— See  Evidence,  67— 

witness  ne  d  not  be  an  exptn't  to  enable  him  to  give  his  opinion  as  to 
a  matter  dppending  upon  special   knowledge,  when   he  states  the 

acts  on  which  he  bases  his  opinion 262 

EXTRADITION— 

to  authorize  the  extradition  of  one  charged  with  a  crime  his  corporeal 
presence  in   the  demanding  State  at  the  time  of  the  commission 

of  the  nffensp.  or  after  its  commission,  must  l>e  shown 263 

FALSE  PRETENSES— 

faNn  pretense  bv  conduct  or  conversation  constitutes  offense 224 

FALSE  SWEARING— See  Indiotmenrt,  8,  9— 

before  grand  jury— false  statement  not  a  crime  unless  it   has  some 

conupction  with  investigation  of  some  specific  public  offense 528 

FELLOW  SERVANTS— 

switchman  of  one  railway  couipany  not  fellow  servant  of  engineer  of 

another  coinpany 150 

FEME  SOLE— See   Constitutional   Law,  12,    27;   Married  Women,    1,   2; 
Plpadings,  30— 

1.  insolvency  of  husband  alone  not  sufficient  ground  for  confeiTing 

powers  of  fenip  sole  on  nuirri*  d  woman f 04 

2.  evidence  not  sufficinnt  to  authorize  conferring  powers  of  feme  sole 

on  certnin  married  woman 804 

FINAL  ORDER— 

1.  order  dismissing  counterclaim   not  a  final  order  for  which  appeal 

lies       64 

2.  an  order  approving  report  of  couniy  judge  in  a  partial  settlement 

by  an  administrator  is  not  a  final  order 310 

8.  order  sust>aining  demurrer  to  petition  and  granting  appeal  not  a 

final  order 484 

4.  ordpr  rejecting  an  amended  petition  and  granting  an  appeal   not 

a  final  order  847 
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FISCAL  COURTS—  Page. 

of  counties  had  oo  authority  to  levy  ad  valorem  taxes  for  paoper 

purposes  under  General  Statutes 5&4 

FORCIBLE  DETAINER— 

damages  for  detention  of  possession  for  eighteen  days  only  reoorer- 

ahle  on  certain  traverse  bond "fes 

FORFEIT riRE— See  Constitutional  Law,  17;  Damages,  11;  Waste.  6. 
FORFEITURE  OF  CHARTER— 

judgment  of   forfeiture  necessary  to  forfeit  the  charter  of  turnpike 

company 'M 

FORGERY— S^e  Bills  and  Notes.  3. 

FRAUDS,  STATUTE  OF— See  Corporations.  4— 

1.  written   authority  by  purchaser  directing  agent   to    offer  certain 

price  for  house  delivered  to  and  accepted  in  writing:    by  owner  of 
house  sufTioient  memorandum  of  contract — speciflc  execution ID 

2.  verbal  promise   on  part  of  one  of  stockholders  to  pay  his  part  of 

sum  ndvnnf^ed  for  stockholders  by  certain  committee  binding  and 
not  wirhlii  snaute  of  frauds  . .  ^4 

3.  verbal  promise  of  one  to  pay  for  goo<ls  sold  to  another,  if  made  at 

time  of  sale,  nor  a  collateral  but  an  original  undertaking    447 

4.  such   proinisti   to  pay  one  firm    not  applicable   to   goods   sold  by 

another  linn . .    4*K 

5.  written  contrart  for  sale  of  land,  signed  by  vendor  only,  binding 

on  vendee  also    * 531 

6.  pnimise   by  widow  to  pay  one  child  a  sum   to  equalize  advance- 

jnenrs  by  fatlier  tt)  other  children    not  promise   to    pay  debt  of 
another  719 

7.  such    iji'dinise  not  one  "that  is  not  to  Ik*  performtnl    within  one 

year"    ..  719 

FRAUl.)— See  Assifziiinenis,  1;  Morttrages,  ft;  Redemption  of  Land— 

1.  payment  by  husband  to  wife  of  a  sum  of  money  under  an  alleged 

anrenujtia]  oonrract,  husband  being  insolvent 3^2 

2.  eviden<'e  shows   rbat  son  in  law  had  lanti   of  mother  in-law  con- 

veyed  to   liis  wife   by  fraud,  and  property  ought  to   be  declared 

motlier  inlaw's  440 

FRAUDULENT  CONVEYANCES— 

1.  conveyariee  by  wife  of  testator  to  daughter  supported  by  adequate   ^ 

consideration  and  not  fraudulent  as  to  testator's  creditors 177 

2.  Wile  of  ])roijerry  ])y  husban<l   the  day  before  suit  for  divorce  and 

alioKjny  was  brought  was  fraudulent. .  o»7 

3.  conveyai'ce  by  an   old  and  enfeebled  couple  to  two  of   their  sons- 

false  ivc'ital   in   deed   of  a   pecuniary  consideration    evidence  of 
fraud 353 

4.  civditors  of  insolvent  hTisband  can  Toot  complain  because  he  labor*  _ 

as  carpenter  to  erect  improvements  on  wife's  land 76».» 

5.  petition  att/u'kinH:  conveyance   to  w^ife  as  fraudulent   as   to  hus- 

baTui's  creditors   must   jwint  out   specitically  clmveyance  so  as-  ^^ 
sailed 7«x> 

GAMING— See  Benefit  Societies.  11;  Indictment,  16. 

GIFTS— See  Sales  of  Personal  Property,  7— 

bv  wife  to  husband  sustained 5^ 

GOOD  WILL— 

sale  of  l)y  partners,  with  contract  not  to  engage  in  business  of  Ann 
at  place  of  sale  for  t^-n  years,  not  illegzil  restraint  of  trade ^ 

GRAND  LARCENY— See  Criminal  Law,  »,  10:  Instructions,  II. 

GUARDIAN  AD  LITEM— See  Infants,  2,  7;  Sales  of  Infants'  Real  Es- 
tate. 1,  4.  5— 

1.  power  of  court  to  appoint  guardian  ad  lit-em  for  infant  defendant^ 

whose  statutory  guardian  has  failed  to  make  any  defense  ..  778 

2.  certain  report  of  guardian  ad  litem  a  substantial  compliance  wiib 

Code,  and  sufficient 77^ 

GUARDIAN  AND  WARD— 

1.  contractor  making  improvements  on  ward's  land  may  subject  rents 

therefor  to  extent  rents  are  enhanced  by  reason  of  impnivenients.  -'J^ 

2.  the  uncle  having  taken  an  orphan  girl  into  his  home  without  anj 

intention  of  charging  her   board,  he  can   nor,  afier  suit  by  the  ^ 
ward,  elect  to  do  so  and  hold  her  liable *'^ 

3.  guardian   may  set  oil   his  claim  for  expenditures  for  ward  against 

a  note  held  by  the  ward  against  him ^^^ 
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4.  guardian  oan  not  set  off  against  the  interest  of  one  ward  in  a  joint 
note  a  claim  asainst  the  interest  of  the  other,  who  was  deceased, 
though  she  had  received  estate  from  the  deceased  ward 996 

6.  solvent  debtor  of  ward  charged  with  his  debt  as  cash  received  if 
he  qualifies  as  guardian 837 

6.  sureties  on  guardian's  bond  liable  for  buoh  debt  due  ward  as  so 

much  cash  received  by  guardian 827 

7.  one  surety  on  guardian's  bond  his  surety  to  ward  for  debt  due  by 

guardian  when   he  qualifies — equities  between  sureties —  827 

8.  cerrain   settlement  of    gufiirdian's  accounts  not  set  aside,   even 

though  interest  was  not  properJy  charged  therein 837 

HABEAS  CORPUS— 

proceedings  in  habeas  corpus  in  an  extradition  case  are  not  limited 
to,  a  determination  of  tije  sufficiency  of  the  extradition  papers 
and  the  identification   of  the  prisoni^r,  but  may  determine  the 

question  whether  prisoner  is  a  fugitive  from  justice 264 

HOMESTEAD— S-e  Appeals,  36.  37— 

1.  homestead  is  "purchased"  at  the  time  it  is  paid  for 34 

3.  debtor  hp  s  right  to  homestead  in  land  owned  but  not  resided  upon 
at  creation  of  debt  if  he  resides  upon  it  when  it  is  sought  to  be 
subjected ...  34 

3.  plaintiff  iitust  allege  as  well  as  prove  that  debtor  conies  within  ex- 

ception of  staiute  concerning  homestead 84 

4.  open  accDiiuc  with  credits — time  of  creation  of  debt  or  balance  due 

— estoppel  ...  ...  34 

5.  mortgage  of  homestead— right  of  widow  to  rents  after  husband's 

death 61 

6.  injury  to  homestead   by  constrnction  and  operation   of  railroad — 

n^covery  is  for  benefit  of  children  as  well  as  widow 63 

7.  sale  of   one   homestead   and    puicha?e  of  another — lattir  merely  a 

cimtinu.*nce  of  original  homestead  right '. .     145 

8.  after    sale  and   repurchase  of   homestead   and   residence   thereon 

debtor  not  required  to  allege  that  sale  was  made  witii  intent  to 
reinvest  in  another  homestead     145 

9.  widow  entitled  to  homestead  against  husband's  heirs  as  well  as 

against  hts  creditors 147 

10.  widow  entitled  to  homestead  in  certain  land  not  actually  conveyed 

to  husband  h^efore  his  death— estoppel 147 

11.  temporai-y  removal  from   homestead  with,  intention  of  returning — 

homestead  right  not  lose    535 

12.  owner  of  homestead  while  so  tempcraiily  absent  from  it  voting  in 

precinct  away  from  homestead— not  conclusive  that  removal  was 
permanent 535 

13.  release  of  homestead  right  by  husband  and  wife  void   unless  exe- 

cuted in  strict  compliaiice  with  statute 817 

14.  rel^HSH  uf  homestead  executed,  but  not  acknowledged  or  recorded, 

not  effectual 817 

HUSBAND  AND  WIFE— See  Fraudulent  Conveyances,  ^,  4;  Judgments, 
19;  Liens,  7;  Married  Women,  2;  Mortgages,  1,  12;  Taxation,  18— 

1.  deed  by  husband  alone  does  not  pass  any  title  whatever  to  wife's 

land 15 

2.  entry  by  a  vendee  claiming  under  such  deed  is  a  holding  adverse 

to  wife —  15 

3.  certain   conveyance,  in   which   wife  is  named  only   in   attesting 

clause,  is  merely  deed  of  h'-sband ....     15 

4.  party,  clainjing  wife's  land  under  deed   of  husband,  entered   in 

1871— wife  became  discovjMt  in  1883  and  thereafter  married  a^^ain 
—right  of  action  to  recover  land  barred  in  1891   ...       15 

5.  no  evidence  sufficient  to  establish  antenuptial  contract  in  certain 

case 60 

6.  must  join  in  an  action  for  a  personal  injury  to  the  wife  by  another,  319 

7.  in  joint  action  for  personal  injury  to   the  wife  either  one,  but  not 

both,  may  testify 319 

8.  payment  of  money  iv  husband  to  wife  set  aside  on  the  ground  of 

fraud ' 382 

9.  married  woman  can  not  mortgage  her  separate  estate  to  secure  a 

debt  created  by  her  husband 396 

10.  averment  that  the  mortga^re  was  executed  by  the  wife  for  money 
loaned  to  husband  and  wife  is  not  su^cient  to  show  that  the 
debt  was  the  debt  of  the  wife 396 
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11.  contract  between  husband  and  wife  as  to  wife's  separate  estate — 

wife's  equity  as  to  husband's  creditors 631 

12.  investment  of  wife's  money  in  husband's  land  by  order  of  court — 

trusts— notice 637 

13.  interest  of  husband  in  wife's  personal  estate 863 

INGEST— See  Criminal  Law,  6 

INDICTMENTS— See  Aiders  and  Abettors,   2;  Bribery,  1  3.  5,  6;   Em- 
bezzlement, 1 ;  False  Swearing — 

1.  joint  indictment  against  several,  charging  that  each  fired  the  fatal 

shot^separate  trial  of  one  showing  that  he  fired  the  shot  ...       17 

2.  certain   indictment  for  "malicious  cutting  with   intent  to   kill" 

sufficient H2 

3.  failure  of  clerk  to  endorse  indictment  ** filed"  and  dat«  of  filing 

an  irregularity — not  fat»al  to  validity  of  indictment 148 

4.  endorsement  of  indictment  a  true  bill  and  signature  of  foreman 

sufficient  to  identify  it  and  establish  its  regularity    ...   148 

5.  certain   indictment  for  detoining  a  woman  against  her  will,  etc.. 

sufficient  even  when  it  avers  that  woman  was  under  twelve  years 
of  age iHXl 

6.  joinder  of  offenses — A  and  B  each  charged   in  separate  counts  as 

principnl  and  as  aider  and  abettor,  and  also  both  charged  as  aid- 
ers to  C  2W1 

7.  indictment  for  "forgery  and  altering"  note  must  statb  that  alter- 

ing was  done  without  authority  of  maker  of  not^e 2:*i 

S.  Indictmentfor  falsti  swearing  must  aver  specifically  matter  alleged 

to  have  been  sworn  to    ^21 

9.  indictment  for  false  swearing   in   justice's  murt  need   not  show 

jurisdiction  of  justice  over  subject-matter  of  suit '2'2\ 

10.  for  seduction  of  female  iindt'r  promise  to  marry — when  dismissed    251 

11.  no  arrest  of  judgment  if  indictment  shows  a  public  offense  \\ithin 

the  jurisdiction  of  the  court 25i^ 

12.  for  larceny  or  embezzlement  of  U.  S.  curremy  or  bank  notes  not 

necessary  to  specify  the  coin,  kind,  number  or  denomination 
thereof .25:3 

13.  averment,  that  the  money  stolen  was  "in  good  and  lawful  currency 

of  the  United  States  of  Kentucky,"  the  words  "of  Kentucky" 
were  surplusage  and  did  not  make  the  indictment  bad   . .  ...     253 

14.  for  keeping  tippling  house  defective  in  not  alleging  that  the  liquor 

was  sold  in  a  house .         2T2 

15.  sufficiency  of  for  larceny         276 

1(3.  for  gaming,  which   charged  specifically  that  defendant;   kept   the 

house  and  permitted  the  gaming  to  be  done — demurrer  to  prop- 
erly overruled ...  284 

17.  where  inviictment  was  returned  against  "S.    J.  Lewis,"  the  trne 

name  being  "Jo  Lewis,"  the  defendant  can  not  cbmplain  of  the 
action  of  the  court  in  sustaining  motion  of  prosecuting  rtttorney 
to  have  the  action  continued  against  defendant  under  his  true 
name 284 

18.  certain   indictment  against   railroad  for    maintaining   nuisance 

alleged  more  than  one  offens<- .  .  347 

19.  for  statutory  crime  not  required  to  follow  literally  words  of  statute,  4H5 

20.  Indictment  for  willful  and  malicious  cutting  sufficient  465 

21.  charge  that  offen.se  was  committed  day  before  that  on  which  in- 

dictment was  returned  imports  charge  of  offense  before  finding 
of  indictment 466 

22.  against  railroad  for  failure  to  stop  train  fifty  feet  before  reaching 

crossing  with  another  railway — sufficiency  of  particular  indict- 
ment        —  481 

23.  for  statutory  offense  of  false  swearing  should  follow  language  of 

statute ... 4b2 

24.  charge  that  one  unlawfully  and  feloniously  and  falsely  made  cer- 

tain oath  not  sufficient  under  statute 4tiJ 

25.  Indictment  for  false   swearing   before   grand   jury  should   set  out 

"matter"  being  investigated  by  that  jury 482 

26.  indictment   for  perjury    before  committee  of   aldermen,    investi- 

gating charge  against  councilmen,  insufficient  when  committee 
was  unauthorized  to  make  such  investigation.  ...     486 

27.  indictment  for  perjury  l:)efore  committee  investigating  bribery  at 

certain  election  insufficient    485 


INDEX. 

INDICTMENTS-Continufd. 

88.  certain  allegation  of  county  of  offense  sufficient 

29.  indictment  for  misdemeanor  may  be  tried  in  absence  of  < 

ant 

INFANTS— See   Burden  of  Proof,  10;  Clerical  Misprision.   1;   N 
36;  Pleadinj?,  8»— 

1.  competency  of  as  a  witness  determined  by  degree  of  intellig 

2.  service  of  summons  on  guardian  ad  litem  for — affidavit 

8.  right  to  file  answer  and  move  to  vacate  judgment 

4.  action  by  infant  defendants  after  they  become  of   full  agt 

aside  judsrment  against  them — limitation — pleadings  ....    . 

5.  right   of   infant   defendants   tn   have   Judgment   reviewed   ' 

twelve   months  after  attalnins  full  age  applies  only  to  i 
actually  int«^rest-ed  in  judgment  at  time  it  was  ipndered 

6.  denial  by  infant  that  he  concealed   his  nonase  when  makii 

tain  contract  insuflficient.  

7.  judgment  against  infant  under  fourteen  years,  before  appoin 

of  euardian  ad  litem,  erroneous 

INJUNCTIONS— See   Executois  and  Administrators,   19;  .Turisdi 
6;  Nuisance,  1,  2 — 
instructions  that  are  proper  concerning  grand  larceny  where  d 

ant  clfti  tns  he  found  property 

INSANE  ASYLUMS— 

expense  must  1  e  actually  incurred  before  warrant  can  l)e  dra\ 

Stnte  Treasury  for  the  payment  of  same 

TNSANITV_.s»-e  Evidence,  47. 

INSTRUCTIONS— Se»»  Aiders  and  Abettors,   8:  Appeals,    81;  Cri 
Law,  1;  Neglecft,  2.  26.  27:  Rflilroods.  88;  Wills.  6,  10,  Ifi— 

1.  allecation   by  plaintiff  being  that  she  '"fell"  from   gang   pi 

instruction    is  erroneous   allowing  leoovery  of   damages   i 
*'fell,  stepped  or  jumped'*   

2.  one  assiiultrd  in  his  own  yard  not  required  to  retreai — instn 

as  to  si»lf  defense . .  

3.  in  civil  action  party  not  heard  to  complain   of  fniluie  of  <  (> 

present  a  view  of  law  in  instruction  not  asked  for  by  him. 

4.  liml tuition  of  defendant's  light  to  plead   self-defeiise  not  n  i 

ing  or  prejudicial  in  pariicular  case    

6.  words  "teynnd  a  rtasnnable  doubt"  in  certain  instructitm 

fled  all  clauses  of  it  in  ceitain  rase         .       . 

<J.  instruction  concerning  conspiracy  betw^een  «  efendants  in   a 
Inal  case  ought  not  to  be  given  when  theie  is  no  evidtnee  < 
existence  of  such  a  oonspirncy  .    .  ... 

7.  instruction  that  law  presun^es  a  sane  man  intends  natural  ( 

quences  of  his  act  erron*  ofis  and  prejudicial     

8.  defendant   entitled    to    instruction     concerning   voluntaiy 

slaughter  in  certain  case 

9.  in  criminal  case,  error  to  jrroup  together  in  instruction  npprav 

evidence  against  defendant  f-o  as  to  give  undue  weight  to  it 
10    certain  instruction  authorizing  conviction  of  parties  as  aidi  r 
abettors  not  erroneous 

11.  error  in  court  to  fail  to  instruct  thR  jury  as  to  the  intentii 

appropriate  the  property  being  in  the  mind  of  the  taker  wl 
came  into  his  possession  ...  

12.  where  evidence  tends  to  show  that   the  accused  acted   in  ne 

fense  the  court  should  give  an   instruction  defining  the  1; 

self-defense . .         

18.  as  to  nature  and  meaning  nf  stuti:te  fixing  a  punishment  at 
labor  in  lieu  of  imprisonment  for  nonpayment  of  fine 

14.  error   in   court   to   refuse   instructions   in  writing — not  cuif 

giving  written  instructions  after  case  was  submitted  to  jur^ 
in  the  absence  of  defendant  and  counsel.    

15.  court  may  instruct  juiy  orally  unless  requested  to  do  so  in  wri 

16.  as  one  of  several  instri.cMons  refused  by  the  court  is  missing 

the  record,  this  ctmrt  can  not  say  that  the  lower  court  ern 
refusing  them,  as  the  massing  one  may  havequalifieti  all  tlie 

17.  as  to  degree  of  care  required  in  shipping  naptha 

18.  as  to  misdemeanor  in  casp  of  shooting  at  without  wounOing  . 
10.  error  to  instruct  for  willful   negligence  in  an  action  for  pen 

injuries  not  resulting  in  death 
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20.  proper  rafuBal  by  the  court;  of  an  instruction  relieviDg  defendant 

railroad,  if  it  gave  the  "proper  and  usual  signals'* 351 

21.  as  to  maneriality  of  a  lien  upon  the  property  to  lire  insurance  risk  ^ 

22.  error  in  failing  to  instruct  as  to  misdemeanor  not  cured  by  ao  in- 

struction  that  the  offense  was  a   misdemeanor  if  done  *'iD  a 

sudden  fray" -SS 

28.  omission  from   instruction  of  the  word  "feloniously"  not  preju- 
dicial to  one  who  was  proven  to  be  guilty  of  a  most;  foul  raurdtr,  3a'> 

24.  instruction  ns  to  the  law  of  self-defense  should  make  clear  thai 

the  means  used  hy  the  dnfendnnt  to  protect  himself  appeared  at 
the  time  to  him  necessary  for  that  purpose ;»^ 

25.  it  was  error  to  add  to  proper  instrucrious  on   the  law  of  gelf-de- 

fer)se  that  "if  the  jury  believed  that  the  defendant  had  other 
safe,  apparent  and  available  means  Of  preventing  the  danger, 
he  is  not  excupable" .  ...  H'* 

26.  instruction  as  to  nfglijjfence  in  certain  case  not  prejudicial  ..         '^-■' 

27.  erroneous  instruction   in  action   by  servant  to  recover  for  injury 

sustained £H 

28.  a  defect  in  one  instruction,  as  it  was  not  qualified  or  explained  by 

any  other  of  the  serirs.  is  not  cured SM 

29.  assault  on  defendant  hy  dtctased  l^efore  homicidi — right  of  defend- 

ant to  use  force  to  repel  assault— Instrnctions  as  to  seJf-deftns*     41^» 

30.  error  to  instruct  that  a  testator  of  sound  mind  and  not  unduly  In 

fluenced  may  dispose  of  his  estate  as  he  pleases 4.^ 

31.  ail  law  concerninjr  contested  will  not  required  to  be  set  out  in  one 

instruction p f-^ 

32.  malicious  shootine  at  without  wounding — Instrucilons  as  to  sbooi- 

ins  in  sudden  affray — when  jjroper 4> 

33.  error  to  pive  ad(iiti(Uial  instruction   after  counsel  ft-r  defendan: 

has  arsrued  Ciise  to  jury -'^ 

,  34.  on  trial  for   rape  instructions  as  to  alldejjrees  of  offense  should  \v 

fiiven     i^' 

35.  in  criminal  case  error  to  instruct  jury  that  they  are  not  to  try  err- 

tain  issues  . .         ''1" 

86.  instrucLion   limiting   defendant's   right    to  plea    of    .celf-defeOiJe 

proper  in  certain  c:ise      ....  ''^• 

37.  tellintf  jury  that  conipensatoiy  dnmajzes  was  power  of  deceaM-ti  !«• 

eirn  money,  "etc.,"  erroneous — phrase,  "etc.,"  should  not  lie  in- 
serted   '^-- 

38.  cf»rf-Hin  instruction  limiting  right  to  plea  of  self  defense  erroneous,  *i" 
INSURANCE— See  Evidence,  48- 

1.  requirement  of  notice  of  lo.<?s  waived  in  certain  case !*^ 

2.  proof  of  loss  within   stipulated   time  not  condition  prr'cedeni  to 

right  of  recovery — rroof  of  loss  before  flling  of  si:it   sufficient         ?5 

3.  detects  in  proof  of   loss  waived  by  announcement  of  company  thai 

it  would  not  p.Ty  lo.ss K* 

4.  knowledife  of  coniiiiion  of  title  of  insured  vo  land  on  part  of  solicit- 

ing airent  imputed  t<i  company .    1"^- 

5    failure  of  insured  to  dis{l')se  material  facts — effect  of  ns  to  policy    1^^' 
H.  balance  of  proceeds  of   lite  in>uiance  policy  to   be  paid  to  bene- 
ficiaries after  liens  on  same  are  satisfied -41 

7.  desj^riliing  the  insured  propeity  as  devoted  to  a  certain  use  does 

not  amount  to  a  warrnnry  that  it  will  continue  in  the  same  use     ?-4 

8.  what  consritutes  an  iuci ea.se  of  risk  on  insuied  property    .    .  -^^ 

9.  policy  void  hs  to  one  thing  insured,  void  as  to  all ^- 

lU.  etTect  on  policy  of  levy  of  execution  and  of  suit  to  enforce  men- 

gMjre  lieu -y- 

11.  elVe^r.  of  false  answer  written  by  agent  in  application I-}- 

12.  f{iilu:e  to  (iisrl«  se  exisiing  lien ••-;- 

13.  instruction  ns  to  UTithsclosed  lien  »eiug  material  to  the  risk  ..        •^''■- 

14.  etiVnt  of  false  answer  writren  in  the  application  by  the  agent    ..     '^'' 

15.  failure  to  disclose  f-sistence  of  lien  on  the  property,  there  being  no 

fraud — mare?  iality  to  the  risk T 5** 

16    polir-yof  life  iisuranee  forfeited  if  the  note  given  for  the  premium 
is  not  paid  nr  maturity '^^^ 

17.  note  for  premium  given"  to  the  agent  in  his  representative  oapaciiy 

and  accepted  in*  the  company  is  given  to  the  company.  ^ 

18.  insurance  void  as  to  one  thing  ininired  under  the  contract  is  roid 

as  to  all ^l 
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19.  effect  on  policy  of  insurance  of  levy  of  execution  and  of  si 

enforce  mortsase  lien 

20.  failure  to  fumisb  proof  of  loss  within  thirty  days  after  fire, 

quired  by  policy,  does  not  bar  rlf;;bt  of  recovery 

INTEREST— See  Clerical  Misprision,  4;  Executors  and  Administr 
5 :  Street  Improvement,  1— 

1.  in  absence  of  contract  therefor  no   interest  allowable  on  un 

dated  accounts  between  parties 

2.  certain  order  directing  payment  of  taxes  into  court  does  n( 

thorize  collection  of  interest  on  said  t<axe8 

JOINDER  OF  ACTIONS— See  Appearance,  2— 

action   on   attachment  bond  and  for  maliciously  suing  out  at 

ment  can  not  be  joined — election 

JOINT  OWNERS— See  Damages,  4. 
JOINT  TENANTS— 

sale  by  joint  owner  of  his  one-third  interest  in  land  to  owner  of 

two-thirds— liens 

JUDGES— See  Courts,  3;  Malicious  Prosecution— 

judge  or  jastioe  is  not  liable  for  an  erroneous  judgment  if  it  i 

malicious    

JUDICIAL  SALES— See  Assignment  for  Benefit  of  Creditors,  9;  I 
3.  8,  Rr^demption  of  Land;  Sale  of  Infants'  Real  Estate,  7— 

1.  purchaser  entitled  to  boundary,  all  parties  in  interest  undei 

was  sold,  in  certain  case 

2.  erroneous  siile  of  defendant's  land— measure  of  damages  ret 

able  f j'on)  plaintiff 

3.  where  comii.issloner  made  mifitafce  as  to  day  of  sale  in  adve 

ment.  and  price  obtaiut^d  la  very  low,  exception  to  report  o 
should  be  sustained 

4.  purchaser's  right  not   impaired   by  failure  of    plaintiff  to 

allegation  of  his  petition  against  nonresident  joint  owners  of 
before  order  of  sale  was  entered 

5.  judicial  sale  of  land  must  be  a  public  one— private  sale  not  pr 

6.  commissioner  must  sell  land  on  credits  set  out  In  order  dire 

the  .sale 

7.  sale  of  land  in  which  there  are  contingent  remainder  inti 

necessary  parties     

8.  separate  citv  lots  are  divisible  and  ought  not  to  be  sold  as  a  w 
JUDGMENTS— See  Arrest  (if  Judgment;  Clerical  Misprision:  Kxer 

and    Administrarors,    1;    Infants,  4,  5,  0,   7;  Vendor  and  Vendee 
WrtrnJng  Order,  2 — 

1.  order  of  sale  of  property  before  holder  of  a  mortgage  lien  upc 

who  was  made  a  defendant,  is  brought  before  the  court,  is 
neous 

2.  judgment  ordering  sale  to  satisfy  mortgage  debt  should  asoe: 

and  fix  the  onjount  of  such  debt 

3.  judgment  for  sum  greater  than  the  pleadings  authorized  revei 

4.  error  to  render  judgment  against  defendant  constructively  . 

moued,  who  has  not  appeared,  unless  bond  has  been  executi 
required  by  section  410  Civil  Code 

5.  a  judge  or  justice  is  not  liable  for  an  erroneous  judgment  v\ 

is  not  malicious 

6.  error  to  render  judgment  for  damages  in   favor  of  plaintif 

value  of  whole  when  he  owned  only  one-third 

7.  void  order— failure  to  appeal  from 

8.  trial  courts  have  full  power  over  their  judgments  during  the 

at  which  they  were  ren   ered.  and  have  the  right  to  amend. . 

9.  dissolving   an    injunction— enforcement   of    judgment — rever 

amended  petition  should  hav»>  been  allowed 

10.  reversal  of  judgment  sustaining  an  attachment  and  ordering 

of  land— title  of  purchaser  not  affected • 

11.  widow  of  assured  not  bound  by  judgment  in  suit  between  all 

beneficiary  and  company,  to  which  she  was  not  a  party 

12.  action  upon  judgment  obtained  in  another  State — evidence  si 

ing  defendant  Wcis  party  who  made  debt  competent,  whert 
Identity  is  disputed 

13.  question  as  to  identity  of  defendant  sued  with  defendant,  ag; 

whom  such  judgment  was  rendered,  for  jury  to  determine  . . 
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14.  nmintenance  of  action  upon  judgment  of  another   State— liniitA- 

Tion    4-» 

15.  jiidement  sustaining  attachment  ajrainst  nonresident— when  h<«iid 

must  be  executed  by  plaintiff   to  conform    to   section  4li»,  Civil 
Code 4-*i 

16.  right  of  Infant  defendant  t-o  file  answer  and  move  to  vacate  judg- 

ment aprainst  her v: 

17.  judpcuient  binds  only  parties  to  it  and  their  privies ^v- 

18.  jud(;ment  in  ejectment  against  life  tenant  does  not  bind  remain- 

dermen       f^' 

19.  cert:iiD  judarment  against  husband  only  not  authori7<ed   by  verdict 

aarainst  husband  and  wife 7i'. 

:20.  jud2iiii»nt  for  s^lt*  of  mortgaged  property  before  all  murtcrage  debt* 

are  duo  is  premature     T-^V 

Jl7RISnrCTI0X-Stv  Appeals  from  Quarterly  Court— 

1.  arriou  on  return  of  "nulla  bona" — circuit  court  has  jurisdicrion 

only  where  ex(-(nitlon  on  a  judgment  of  an  inferior  court  i«->iit^ 

frofu  ("iroult  court  i\ 

:2.  on  action  on  contract  made  with  railway  In  this  Statue  to  ship  live 

stock  <wer  its  own  and  a  foreign  railway  to  another  Srate  « 

'i.  art  inn  on  en  n  tract   agaiust  such  fort^ign  corporation  for  iiijury  to 

stock   liv  it  maintainable  in  countv  where  contract  was    made — 

service  of  prorn'ss 

4.  suit  against  recpiver.  appointed  by  a  >edHial  (^onrt.  for  his  own 

acts    i'i  a   suit  'arising    under  the   Consiitution    of    the    Unit-ed 

Stat»'s"  within  meaning  of  section  C.  article  3.  Thereof      .    .  ^'' 

n.  .iurisdiction  of  ])olioe  court  under  certain  town  chart»^r    ...     l.T 
fi.  juris(li(^ti(Ui  to  grant  injunction  is  an  incident  to  the  juri.«dictirr 

of  an  at5tinn     IJ" 

7.  oi)jecti»m  to  jurisdiction  waived  by  failing  to  raise  it  in  an  appeal 

To  circuit  court 'V" 

8.  when  court   of  equity  has  concurrent  jurisdiction    in    matters  of 

account --- 

\).  of  circuit  court  on  appeal  of  misdemeanor  case — when  record  mu>t 

he  flliMl  •>: 

VS.  of  Srate  C.Mir!;  to  annul  or  disregard  a  discharge  in  iKinkruprry  i  - 

II.  of  State  c-nii-t  over  lands  sold  and  included   in  the  setrleiueni  of 

the  assiirnee  in  Imnkruptcy     -S> 

\'2.  jurisdiction  of  chancellor  to  order  sale  of  land  under  a  will  as  well 

as  nnder  TH'ovision  of  Civil  Code *^'i 

i:i  of   FraTiklin  Circuit  Court  of  action   on    bond  of  trustee  of  jury 

fund  for  Breckinridge  county     7-' 

14.  of  action  to  forclose  niorfgage  on  lands  lying  in  several  c*<*>untii*s      7-^ 

15.  to   remier  personal   judgment  against    all  mortgage* s   in   county 

where  on**  iiiortiragee  resides  74*^- 

-Jl'RISDlcriON  OF  .TUSTICE  OF  TTIK  FEACE— 

1.  linii!ed  To  actions  not  exceeding  €'  CH.I -\: 

2.  atta'-hment  Issued  in   such  court  in  action  for  greater  sum  void — 

damages  K-' 

JURIES— 

L  under  net  May  C'3,  18f^8,  if  jury  commissioners  l:y  ordpr  of  court 
jjut  only  ;")()  nances  in  wheel* to  be  drawn,  jurors  drawn  were 
illegally  chosen— one  convicttd  by  such  jury  entitled    to  a    new 

trial —  M 

'2.  the  court  may  hold  the  jury  together  after  they  have  declared  a 
numl^r  of  times  That  they  can  not  agree TA 

3.  issue  out  ol  chanceiy — certain    issue  in  equity  to   be  tried  by  jury 

on  demand  of  either  party     .     .  ti7l 

4.  wholes.ile  liquor  dealer  competent  juror  to  try  action  for  damages 

against  saloon  keeper  for  sale  of  liquor  to  an  Inebriate  7< " 

5.  the  right  of  trial  bj-  jury  can  not  be  impaired  by  legislative  enact- 

men t      .  *    '        . ". .  -^44 

-JUSTICE  OF  THE  PEACE— See  Judges. 
LANDS— 

buildings  thereon  regarded  as  part  of  real  estate i-V 

L.ANDLORD  AND  TENANT— See  Adverse  Possession,  4;  Contracts,  4; 
Kents  and  Imjirovements.  2;  Waste — 
1.  tenant  entitled  to  assert  as  counterclaim  against  rent  due   by  him 
amouut  paid  by  him  to  secure  cancellation  of  certain  prior  lease.    ^ 
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2.  fraudulent  proouremenc  of  execution  of  lease — right  of  landloni  lo 

cancel £8» 

3.  tenant  may  assign  a  lease  of  a  term  of  more  thun  two  years  \\)il> 

out  consent  of  landlord LSU' 

4.  obligation  of  landlord  to  purchase  iuiprovements  erected   uiiitr 

contract  hy  tenant  upon  land 2£ft 

5.  lien  of  tenant  on  real  estate  for  improvements  en-'cted  by  him. .    . .  lI^S 

6.  failure  lo  leave  premises  in  good  repair  according  to  contract- 

remedy  of  landlord L2tt 

7.  in   certain   case  tenant  not  entitled  to  counterclaim  against  the 

landlord  for  improvements  alleged  to  have  been  placed  upon  the 
land  by  hiiu  under  a  parol  contract 2M* 

8.  what  constitutes  an  assigment  of  a  lease  as  distinguished  from  a 

subletting iiS^ 

9.  right  of  assignee  of  tenant  to  exercise  option  to  renew  at  expira- 

tion of  term  granted  his  nssignor <tl* 

10.  right  of  such  assignee  to  exercise  such  option  to  renew  as  to  lurc 

of  premises  leased -.CV^ 

11.  under  particular  contract  nssiijnee  had   right   to  require  his  as- 

signor to  exercise  the  nption  given  him  to  renew  the  lease    .    .         -C'.J 
\'2.  landlord   by  his  conduct  estopped   to  deny  the  assignee  of  lenaLi 

exercised  option  to  renew 469 

13.  evidence  shows  authority  of  agent  to  act  for  landlord  in  case 4€9 

14.  failure  of  tenant  to  cultivate  farm  acording  to  contract -unliqui- 

dated damages — set-off 582 

15.  unliquidated  damages  sustained  by  landlord — credits— instructions,  682 
Irt.  measure  of  damages  for  refusal  of  landlord  to  deliver  possession 

according  to  contract 615 

17.  refusal  of  landlord  to  deliver  po.'^session   unless  terunt  will  ma- 

terially change  contract— tender  of  rent  under  old  contract  net 
necessary  by  tenant  in  order  ti)  maintain  action 615 

18.  certain  contract  of  lease  of  i)remists,  with  privilege  of  purchase, 

not  usurious  ...  684 

19.  one  acquiring  possession    by  lease  from  widow  of  holder   of   title 

presumed  to  hold  possession  not  adverse  to  that  title 712 

*2).  mortgage  of  his  part  of  crop  by  tenant— landlord's  lien— priorities,  7fc2 
2i.  allega;iou  that  tenant  surrendered  lease  admitted  by  failure  to  file 

reply 838 

2*2.  remedy  for  danjages  by  lessees  under  contract  to  leave  preniises  in 

ct*rtain  condition 239 

LARCENY- See  Indictment,  15;  Criminal  Liiw,  9,  10. 
LIBEL— 

1.  patrons  of  school  making  written  complaint  to  trustees  of  conduct 

of  teacher  in  school  not  liable  in  damages  for  statements  made 
unless  actual  malice  on  their  jmrt  is  shown 155 

2.  truth   of  matter  published  a  good  defense  to  action  for  libel  or 

slander — evidence 155 

3.  libel  not  justified,  although  published   by  advice  of  counsel— evi- 

dence    155 

LICENSE— See  Constitutional  Law,  16— 

license  to  partnership— withdrawal  of  one  partner— right  of  other  to 

continue  to  sell 445 

LIENS— See  Constitutional  Law,  1;  Descent  and  distribution,  2;  Land- 
lord and  Tenant,  6;  Street  Improvement,  3,  4,  5,  ti;  Trusts,  17,  18,  20; 
Vendor  and  Vendee,  11  — 

1.  petition  to  enforce  subcontractor's  lien  for  material  and  labor  in 

con.structing  railway— defects  waived  by  filing  of  answer  and 
taking  of  evidence 9 

2.  an  assignment  of  a   life  insurance  policy  by  the  beneficiaries  in 

consideration  of  monej'  advanced  to  redeem  homestead  does  not 
create  a  lien  upon  same  for  money  advanced  to  pay  premiums  on 
the  policy,  lands  having  been  mortgaged  to. secure  the  latter  in- 
debtedness    241 

3.  sale  of  decedent's  land  to  pay  lien  debts — son  can  not  recover  land 

from  purchaser  without  repaying  to  him  amount  of  lien  debts  by 
him  satisfied 435 

4.  mortgage  executed  before  and  recorded  after  issuing  of  executioD 

creates  prior  Hen  on  land 668" 
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5.  failure  of  lien  holder  to  make  other  lien  holders  party  to  salt- 

judgment  and  sale  set  aside i« 

6.  lien  on  railroad  for  labor  furnished  on  construction  does  not  eiisi 

in  favor  of  assignee  of  laborers'  claims (V 

7.  husband  paying  debts  of  wife,  who  was  a  guardian  and  held  li^'C 

on  land  as  such,  not  subrogated  to  her  right  to  lien  in  oertaic 
case,  having  received  adequate  consideration  for  sum  paid  by  bin,.  tT 

8.  ooruinlssloner  has  no  Hen  on  property  sold  at  judicial  sale  wbvK 

purchaser,  after  paying  purchase  money,  borrows  it  from  him, 
giving  personal  security !¥' 

9.  surery  on  note  executed  by  purchaser  to  commissioner  i*aD  acqaire 

no  Hen  by  paying  it .        Tl 

10.  erroneous  to  oixler  sale  of  mortgaged  property  before  all  mortgage 

debts  are  due '^j 

XIFE  ESTATES-See  Devise,  14:  Res  Adjudicate,  3- 

1.  life  tenant  improving  corpus  of  estate  not  permitted  to  ciiargt 

value  thereof  to  remaindermen  or  against  the  estate..     .  -• 

2.  improvement  of  corpus  of  estate  by  life  tenant,  who  was  aD  infant. 

by  order  of  chancellor— life  tenant  to  be  reimbursed  where  it  can 
be  done  without  taking  away  any  estate  from  remaindermen        i'. 
8.  cost  for  street  improvement  abutting  on  property  to  be  apportionni 

between  life  estate  and  remainder ** 

4.  improvements  by  life  tenant — .=»xtent  to  which  remaindermen  may 

be  charged  therewith ^- 

LIFK  IXSURANCE— See  Assignment  forBeuefltof  Cw^ditors,  7;  Plt-ad- 

Insrs,  37:  Benefit  Societies. 
LIMITATION— See  Criminal  Law,  2:  Infants,  4.  6:  Husband  and  Wife. 
4;  Judgments,  14;  Pleadings,  88:  Usury,  7;  Wills,  >5— 

1.  action  on  judgment  Iwrred  by  expiration  of  fifteen  years  without 

tlie  issuing  of  an  execution  :^ 

2.  institution  of  suit  on  such  judgment,  in  which  certain  payni»»!it'5 

were  made,  does  not  repel  the  plea  of  the  statute,  the  suit  having 
been  abandoned ?■ 

3.  allegation  denying  promise  to  pay  within  five  years  insufficient  io 

certain  case ^ 

4.  farts  showing  cause  of  action  is  barred   must  lie  pleaded  aflSni^a- 

t ive I y— traverse  of  facts  of  petition  not  a   soflicient  plea  of  ihf 
statute I ^ 

5.  aorion  to  correct  mistake  in  deed  can  not   be   maintained  thirty 

years  after  execution  thereof 11' 

6.  new   I'romise  prolongs  statutory  limitation   by  cutting  off  ante- 

cerlent  time -"^-^ 

7.  no  a(!tion  can  be  maintained  on  a  new  promise  unless  it  was  in- 

tended  to  take  the  place  of  the  original  liability >'' 

8.  adverse  possession  of  land  for  tliirty  years  ba7*s  recovery       ..  '->' 

9.  ac^tion  to  recover  funds  of  deceased  distributed  without  adunci^- 

tration  barred  after  ten  years -''' 

10.  vendor's  disability  of  coverture  did  not  extend  limitaiion  in  cer- 

tain case •>*' 

11.  action    to  recover  real  property  sold  for    nonpayment   nf  ta.T»^>— 

limitation  of  five  years  mentioned  in  act  of  May,  is-Mi,  apjili**^ 
only  to  tax  sales  under  that  aot 4-l 

12.  five  years  from  discovery  of  fraud  or  mistake  bars  right  to  siie  tj 

set  aside  deed  tlierefor <•-- 

13.  presumed  tliat  one  knovv.«  of  fraudulent  deed  from  date  it  is  iv- 

unrdecl ■*"'^ 

14.  action   on   note  due  more  than  fifteen  years  not  barred  when  piiy- 

ments  have  been  made  witliin  that  time  "^^ 

15.  purchase  of   land  by  a  wife  in  IS-V.),  who  died  in  'i860 — title  secnr^-d 

hy  husl)and  for  self   in    ISf'.")— heir  of  mother  suing   innocent  pur- 
chaser fmm  father  in  ISSHJ— action  l)arred -"•" 

16.  statute  suspended   l)y  absence  from   State  of  husband  and  wife- 

suit  to  subject  husband  s  interest  in  wife's  land '^'' 

17.  action    to   recover    usury  from    national    bank   must   be   brouirht 

within  two  years  of  transaction— pleadings '-* 

18.  Constitution  "of   1«.H  continued  as  valid  already  accrued  right  tc 

plead  bar  of  statute  as  defense  to  action *'- 

.19.  ri«ht  to  plead  bar  of  statute  as  a  defense,  when   once  accrued.  i>  »  ^. 
vested  right  that  can  not  be  taken  away '""- 
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90.  lapse  off  ten  jears  bar  to  action  by  lAgatee  to  oanoel  receipt  given 

to  ezeoator 734 

21.  where  plaintiff's  right  to  land  does  not  accrue  until  end  of  imint- 
or's  life  estate  therein,  statute  does  not  begin  to  ran  until  death 

of  life  tenant 793 

23.  certain  action  was  on  original  contract— not  on   new  promise  to 

pay 285 

LIQUIDATED  DAMAGES-S^e  Damages,  11. 
LIQUOR  SELLING-See  Tippling  House— 

druff?ist'R  license — law  requiring  same  constitutional 360 

LIS  PENDENS  - 

negotiable  paper  is  generally  excepted  from  the  rule  making  a  pend- 
ing suit  notice 64 

LOCAL  OPTION— 

1.  act  applicable  to  Hardin  county  not  repealed  by  act  of  18?H) 62 

2.  voter.^  in  civil  discrioc  probii>iting  sale  of  liquors- voters  of  a 

town  in  district  can  not  permit  sale  in  town  limits 351 

3.  subsequent  repeal  of  law  no  defense  for  its  violation  while  in  force.  527 
LUNATICS— 

1.  liability  of  estate  of  lunatic  to  State  asylum  for  board      755 

2.  lunatic'  can  lie  declared  a  pauper,  so  as  to  escape  liability  to  asy- 

lum for  board,  only  bv  veniict  of  a  jury l 756 

MALICIOUS  PHOSECUTION- 

petltion  must  state  specifically  the  corrupt  and  improper  motive  of 

the  judge  or  justice 301 

MANDAMUS- 

mandamns  will  not  be  issued  by  Court  of  Appeals  to  compel  lower 
court  to  enforce  a  judgment  affirmed  on  appeal  where  lower  court 
has,  in    good   faith,  suspended    euforcement   of   such    judgment 

penduig  the  result  of  another  suit  between  the  parties 260 

MANSLAUGHTr:R- 

provocation  sufficient  to  produce  heat  and  passion,  that  reduces  hom- 
icide to  manslaughter— slanderous  aspersion  about  husband  and 

bis  wife  and  unmarried  female  relatives 790 

MARRIKD  WOMEN-See    Bail,    2;    Certincate;    Conveyances,    18,    14; 
Feme  Sole— 

1.  a  married  woman  empowered  by  court  to  trade  as  a  feme  sole  is 

liable  for  goods  sold  and  delivered  to  her  by  her  request,  though 
they  were  necessaries  for  her.'self  and  children 287 

2.  a  mariied  woman  who  has  l)een  empowered  to  trade  as  a  single 

woman  may  form  a  partnership  with   her  husband  and   is  liable 

for  debts  contracted  by  the  partnership 306 

8.  wife  may  recover  value' of  way  taken  by  railroad  which  built  road 
over  her  land  under  a  void  conv*  yance  executed  by  her 619 

4.  compensation  for  her  own   lai)nr  is  a  married  woman's  separate 

estate 621 

5.  married  woman  has  capacity  to  make  cash  deposit  of  sepanit<»  es- 

tate in  lieu  of  bail  to  secure  release  of  one  in  custody  for  a  public 

offense 621 

MARSH  A  LI  NO  OF  ASSETS— 

marshalinir  of  partnership  and  individual  assets— rule  concerning. ..     97 
MASTER  AND  SERVANT- See  Corporations,  17;  Neglect— 

1.  servaTit  using  certain  platform,  with  knowledge  of  its  dangerous 

condition,  guilty  of  contributory  neglect 1 

2.  wrongful  discharge  of  servant  before  expiration  of  term— measure 

of  damages 49 

3.  servant  must  allege  that  he  was  unable  to  secure  other  employ- 

ment during  remainder  of  term   in  order  to  render  proof  of  that 
fact  competent 49 

4.  switchman  of  one  railway  company  not  fellow  servant  of  engineer 

of  another  company 150 

5.  assumption  of  risk   by  servant — diligence   required  of  master  in 

furnishing  safe  tools        445 

6    duty  of  master  to  furnish  servant  safe  tool  for  loading  dynamite. .   445 

7.  railroad  cnmnany  not  liable  whire ordinary  neglect  of  one  employe 

causes  death  of  another  employe    691 

8.  suit  to  recover  damages  for  death  of  employe  by  willful  neglect  of 

other  employes — verdict  for  ordinary  neglect— judgment  thereon 
not  authorized  bj'  pleadings  691 
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9.  what  servanF  nui8t  allege  and  prove  tn  hold  master  liable  for  in- 
juries occasioned  by  defective  maoliinery 841,  84ft 

10.  injury  to  servant  through  defective  lever  of  hand  car—railroad  not 

liable  in  onrtain  case 841,  845 

MECHANIC'S  LIEN- 

1.  agreement  by  owner  of  building  to  deliver  to  subcontractor  a  cer- 

tain  note  CO  be  executed  to  contractor  not  established  by  any 
evidence 29 

2.  liens  attach   in  favor  of  the  workmen  as  goods  are  delivered  or 

labor  performed 2ft 

MINUTE  BOOK— 

not  competent  evidence  to  supply  records  of  court 153 

MISTAKE -See  Convi^yanoes,  12. 

MORTGAGES— See  A.ssignment  by  Operation  of  Law,  1 ;  Certificate; 
Charitable  Institutions;  Conflict  of  Law.  2;  Homesteads,  5;  Judg- 
ments, 1.  2\  LandlorCi  and  Tenant,  20;  Liens,  4;  Pleadings,  1;  Sales  of 
Personal  Property,  4 — 

1.  mortgage  of  land  of  wife,  legal  title  of  which  was  in  husband,  not 

enforced  against  the  wife,  mortgagee  having  knowledge  of  her 
claim tt 

2.  execution  of  mortgage  by  wife  procured  by  coercion  and  threats- 

mortgage  void  as  to  her ft 

3.' wife's  acknowledgment  made  in  presence  of  husband- mortgage 
not  enforced     ft 

4.  collateral  attiick  of  clerk's  certiflciite  of  acknowledgment — when 

allowed.  ..    7 

5.  both  parties  to  fraudulent  mortgage  are  in  pari  delicto — mortgage 

can  not  be  enforced 30 

6.  two  mortgages  of  unequal  rank— Siile  of  property  for  less  than  will 

satisfy  botli — prior  mortgagee  entitled  t )  his  costs  before  junior 
mortgagee  is  paid 62 

7.  mortgakes  of  unequal  rank  on  property  not  sufficient   to  pay  all 

liens— each  mortgagee  recovers  his  costs  in  full  according  to 
priority 90 

8.  mortgage  of  land  by  joint  owners  to  secure  joint  debt — land  ought 

to  l)e  divided  before  foreclosure  sale  and  allotment  to  mortgagee, 
who  is  principal  in  debt,  sold  first   195 

9.  mortgagee  not  Ijound  by  judgment  between  mortgagor  and  another, 

as  he  was  not  a  party  to  the  action . .  libl 

10.  mortgagee's  lien  not  defeated  by  a  transfer  of  the  mortgaged  prop- 

erty   , 352 

11.  unrecorded  mortgages  are  valid  as  against  creditors  with  notice  . .  349 

12.  mortgage  of  separate  estate  by  wife  to  secure  debt  of  husliand  void,  396 

13.  averment  that  the  mortgage  was  executed  by  the  v*'ife  for  money 

loaned  to  husband  and  wife  is  not  sufUcient  to  show  that  the  debt 
was  the  debt  of  the  wife 39ft 

14.  purciiaser  of  property  subject  to  mortgage— when   purchaser   be- 

comes personally  liahle  to  mortgage  debt . .  447 

15.  certain  njortgage  to  secure  sureties  for  debts  paid  for  mortgagor 

void  for  uncertainty  as  to  debts  lo  be  secured 513 

16.  judicial      sales— fraudulent      conveyance— unrecorded      mortgage 

treated  as  inferior  to  rights  of  creditors 731 

17.  jurisdiction  of  action  to  foreclose  mortgage  on   lands  in  several 

counties 74ft 

18.  jurisdiction   of  court   of  county  where  one  mortgagee  resides  to 

render  personal  judgment  against  all 74ft 

10.  case  ought  not  to  he  submitted  at  term  when  issues  are  joined  on 

mortgage 74ft 

20.  mortgagor  claiming   lien  on   proceeds  of  mortgaged  property  en- 

titled to  appeal  from  judgment  denying  the  lien,  even  though 
proceeds  are  in  hands  of  several  defendants,  each  holding  less 
than  jurisdi-'tional  amount  of  appellate  court 7fiS 

21.  order  of  sale  before  all  mortgage  debts  are  due  is  premature  769 

22.  conveyance  regarded  as  mortgage  rather  than  conditional  sale  if  of 

doubtful  nature 810 

23.  certain  conveyance  of  mortgaged  property  to  pay  debt  and  interest 

was  a  conditional  sale  and  not  a  mortgage 810 

24.  mortgage  by  husband  to  .secure  his  debt  of  land  belonging  to  wife 

— acceptance  of  deed 82d 
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25.  In  certain  case  not  necessary  for  creditor  to  be  a  party  to  the  niort- 

ffage  to  become  a  beneficiary  thereof 325 

26.  provisions  in  subsequent  conveyances  of  land,  ooncerninf^  mort- 

(rnsre  lien  on  land,  created  a  trust  fund  to  secure  niortf^afre  debt. .  325 
MUNICIPAL  CORPORATIONS— See  Constitutional  law.  29,  80.  Elec- 
tions^ 6.  7;  Streets  and  Alleys,  1,  2,  3;  Taxation— 

1.  iinpoundlnff  of  cattle  running  at  large — construction  of  ordinance 

—pleading 2« 

2.  sale  of  such  cattle  not  authorized  without  formal  determination 

of  violation  of  ordinance 28 

3.  ordinance  granting  right  of  way  to  railway  in  streets  construed  . .     82 

4.  liability  of  city  and  of  railway  for  damage  accruing  from  building 

of  railway 82 

5.  persons  dealing  with  agents  of  city  must  take  notice  of  agents' 

authority 128 

6.  liability  of  city  for  value  of  legal  services 128 

7.  general  assembly  alone  is  authorized  to  assign  cities  to  the  several 

classes 161 

8.  courts  can  not  declare  assignment  of  a  city  to  a  certain  class  im- 

proper or  change  such  assignment 161 

9.  ezt«<nsion  of  boundary  of  town  for  purposes  of  revenue  only — city 

,  taxes  not  collectible  on  territory  taken  in 172 

10.  city  can  not  incur  indebtedness  for  school  purposes  in  an  amount 

beyond  its  annual  income  except  by  assent  of  two- thirds  of  its 
.   voters 174 

11.  provision  of  section  167  of  Constitution  satisfied— certain  debt  au- 

thorized    176 

12.  liability  of  city  for  permitting  objects  to  remain  in   street  that 

frightens  horse 317 

13.  debt  toeing  authorized  by  special  act  before  adoption  of  Constitu- 

tion of  1891,  city  may  pay  debt  by  issuing  bonds  after  its  adoption .  467 

14.  board   of  aldermen    has   no  authority  to   investigate   charges   of 

bribery  against  councilman  in  city  of  first  class ! 485 

15.  committee  of  aldermen  has   no  authority  to  act  day  before  ordi- 

nance creating  it  became  operative .•  486 

16    oflSce  of  sealer  of  weights  and  measures  does  not  exist  under  char- 
ter of  cities  of  the  first  class 493 

17.  all  provisions  of  law  complied  with  in  election  concerning  certain 

proposed  municipal  indebtedness 647 

18.  city  authorities  authorized   to  appoint  officers  to  hold  election  as 

to  proposed  indebtedneK.*"  647 

19.  master  commissioner  of  a  circuit  couit  may  also  hold  office  of  city 

attorney  653 

20.  mode  of  electing  municipal  officer  after  adoption  of  Constitution 

of  1891  and  before  November  election  of  ISi^S 653 

21.  time  for  election  of  city  attorney  of  Danville  determined 658 

22.  under  act  creating  btmrd   of   trustees  to   manage  construction  of 

waterworks  for  a  city  such  board  had  authority  to  employ  attor- 
neys— contracts  with  attorneys  binding  on  city 770 

23.  contract  that  foe  of  such  attorney  was  to  he  fixed   by  one  member 

of  board  not  a  delegation  of  power  of  board  ...         .*. 770 

24.  fee  fixed  by  such  member  of  board  conclusive  on  city  and  attorneys 

.  in  absence  of  fraud 770 

25.  fee  may  be  fixed  after  completion  of  waterworks  and  board  has 

ceased  to  exist 770 

26.  sale  of  gas  works  by  city— agreement  not  to  Impose  city  taxes  on 

plant  in  hands  of  purchaser  a  part  of  consideration  for  purchase, 
and  binding  on  city 780 

27.  indebtedness  authorized  by  legislature  before  but  incurred  after 

adoption  of  Constitution  of  1891— bonds  valid 807 

28.  extent  of  duty  of  city  to  keep  streets  in  good  repair  and  free  from 

ob.structions 807 

29.  city  may  temporarily  place  obstructions  in  streets  for  purpose  of 

repairing  them 807 

30.  when  city  must  erect  barriers  along  embankments  at  sides  of 

streets .' .  807 

81.  whether  particular   obstruction    in   street  was   unreasonable  and 

dangerous  and  cause  of  plaintiff's  injury,  a  question  for  jury 807 

vol.  16—3 
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MUNICIPAL  CORPORATIONS-Continued.  P3j> 

82.  whether  failure  to  erect  barrier  on  embankment  of  street  rendeivd ' 

it  dangerous  a  question  for  jury **i 

33.  linbiliry  of  rir.y  for  damages  done  abutting  lot   owner  by  certain 

street  impi-oveinent         .       * v^ 

84.  authoritT  of  citv  to  make  it*^  bonds  puvahle  in  gold    ... 
MUNICIPAL  TAXATION— .See  Constitutional  Law,  8,  9,  M,   11.  X,  2^ 
29,  30.  81.  32— 
extension  of  boundary  of  town — taxation  not  allowed  "when  property 

derives  no  benfit  whatever  from  city     17: 

NATIONAL   RAN'xS-See  Banks. 
NAVIOABLK  STRKAMS- 

erection  and  maintenance  of  dam   in — injury  to  dam    by  capelessly 

n')*tinfr  lo/s  ai^ainst  ir — dam:kjres  *  5.5 

NEGLECT— See   Constitutional    Law,  1«.  19:    Damages,    15.  Ifi .    Master 
and  Servant;  R:»il roads;  Instructions.  17,  19.  20.  3T — 

1.  failur*^  to  reply  to  plea  ef  contributory  neglect — defect  waived  in 

certain  case n 

2.  motion  for  peremptory  instruction   does  not  raise  such  defect  id 

certain  cas'* 

3.  not  netrlf'ct  for   those  in  charge  of  a   train  to  presume  that  p-erfcc 

on  or  near  track  will  avoid  an  approaching  train 

4.  s«»ctlon    hand  ought   to   have   known,  without  being  warned,  that 

levnr  of  niovins  hand  car  wa«4  dangerous— contributory  necKct 
6.  passent»er  ali;rhtin«?  from  a  railroad   train  on  the  side   not  lichrrKj. 
and  a'^tiunptiuK  to  Inave  tli^^  depoD  grounds  by  going  near  a  traiD 
soon  to  bi^  in  motion,  truilry  of  ney]»-ct 

6.  in  certaiTi  case   not  n»^';:!isrHnce  for  railroad  to  allow  its  f»*noe   to  b** 

out  of  rcji'iir.  as  plaintifl  did  not  show  he  had  a  right  to  rely,  .i^; 
between  iiiinsidf  and  the  company,  upon  the  fence  lieing  tht-rv- 
and  in  jrood  repair 

7.  driver   of   vehicln    may  be   liahl"  for  damages  done   to    h<ir.«a-man, 

alr!inii;r"a  V 'iiicl*^  turned  to  right  when  meeting  horseman  on  nv^d. 
H.  willful  neglect   is  creature  of  the  statute,  and  means   intenliMiiftl 

neglert  .  

9.  deftTidant  n  it   liable  for  gross  neglect,  the   intest^ite  being  gnihy 

of  conttihntory  neyrlect  . 

10.  only  in  nr-tioiis  under  the  statute  for  death   resulting  from  willful 

nefileot  c  )ntrihMtory  negligence  consritues  no  defense 

11.  an  emplnve  of  railroad  can  not  recover  for  ordinary  neglect  of  su- 

p^Tior.  but  only  for  gross  or  willful  neglect 

12.  gross   negligence  coniinirted    by    railroad    company  in    failing    t-o 

have  a  «<M'vant  neor  to  warn  pei-sons  while  cars  were  being 
coupled  at  an  unenclosed  depict 

13.  ph\a  that  ])«'r.son  was  a  trespasser  on  track  can  not  be  used  in  justi- 

fl(!:ition  of  willful  neyrlect 

14.  death  by  willful  neirUvt— distribution  of  recovery — conflict  of  law 

15.  death  throufih  willful  neglect   in  Illinois— recovery  in  Kentucky — 

distribution 

16.  evidence  as  to  custom  or  habits  of  employes  in  running  certain 

train  competent  *     

17.  contriljutory  neglect  ean  be  pleaded  as  a  defense  to  all  actions  for 

neglect,  ex  ept  those  for  loss  of  lile  by  willful  neglect,  und^r 
General  Statutes 

18.  gross  nejj:lect  for  railroad  to  "kick"  oar  across  crowded  street    <■? 

city  where  there  is  no  watchman ."•» 

19.  question  of  contributory  neiilect  is  for  jury  where  there  is  any  un- 

certainty as  to  its  commission  by  plaitttitiF  —         ."-. 

20.  failure   to   give  w.vrning   of  apirroach    of   railway  train    to    street 

crossing  neglect  of  highest  degree— even  as  to  a  trespasser  on  tbe 
track 

21.  for  what  neglect  railroad  is  liable  to  trespasser 

22.  rule  tliat  contributory  neglect   prevents  recovery  where   railrcvad 

w^as  also  negligent  not  applied  to  child 

S3,  extent  of  cncineer's  duty  to  look  out  for  stock  straying  alon^rig^hc 
of  way  of  rai  Iroad  

24.  instruction  as  to  willful  negligence  not  proper  except  where  in 

juries  received  result  in  death 

25.  failure  to  whistle  at  public  crossing  not  cause  of  certain  injury  to 

plaintiff  at  a  neighboring  private  crossing .'. . . 
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NEGLECT— ContiDued.  Page. 

26.  aotion  bj  brakeiiian  to  recover  damaffes  for  personal  injuries 
throiiffb  negleot  of  railroad— iDstmotiun  concerning  "willful 
neglect"  Improper . .  667 

37.  instruction  concerning  right  to  recover  damages  for  personal  in- 
juries inflicted  by  neglect  of  railroad,  correct  statement  of  law  in 
particular  case 667 

28.  death  bj  neglect  of  railroad— evidence  sufficient  to  authorize  sub- 

*  mission  of  certain  case  to  jury 722 

29.  injury  to  passenger  alighting  from  moving  train  at  night — petition 

fails  to  state  cause  of  action  against  railroad 757 

80.  when  willful  neglect  for  railroad  to  maintain  low  overhead  bridge 

over  track 819 

31.  killing  of  brakeman  of  railroad  by  overhead  bridge— willful  neglect,  819 
82.  fact  rihat  overhead   bridge  caused  no  injury  for  several   years  no 

evidence  that  it  was  not  a  hlgrhly  dangerous  one  .         ...* 8'9 

S3,  "willful  neglect"— to  what  class  of  actions  term  is  applicable 884 

84.  damage  to  property  can  not  reriult  from  "willful  neglect"  884 

85.  contributory  neglect  may  l)e  pleaded  as  a  defense  to  aiMion  for  in- 

jury to  horse  and  wagon  by  alleged  "willful  neglect" 834 

36.  injury  to  infant  by  railway  at  street  crossing— instruction  proper 

as  to  contributory  neglect  of  infant ....  861 

87.  party  alleging  personal  Injuries  were  reused  by  gross  neglect  of 
defendant  must  prove  It — peremptory  instruction   propt-r   if  he 

fails  to  prove  his  allegation  867 

NEW  PROMISE— 

error  to  permit  the  introduction  of  evidence  to  prove  new  promise 
when  the  new  promise  was  not  sot  up  in  either  the  petition  or 

reply 399 

HEW  TRIAL- 

1.  facts  alleged  as  ground  for  do  not  show  accident  or  surprise  suffi- 

cient to  authorize  granting  of  new  trial 63 

2.  missing  oflQcial  book  of  former  county  surveyor  found  in  his  pos- 

session, and  not  in  ottice  of  his  successor,  a  sufficient  ground  for 
new  trial        ISO 

3.  party  had  right  to  presume  that  all  of  surveyor's  books  were  in 

the  office— diligence ' 130 

4.  change  of  rulinprs  as  to  burden  of  proof  after  theoonclusion  of  evi- 

dence— whether  constitutes  such  an  "irreeularity  in  proceedings 

of  court"  as  to  give  grounds  for  new  trial ....  244 

5. 'refusal  of  new  trial  on  ground  of  newly-discovered  evidence,  tl:e 
evidence  contradicting  the  pleading 318 

6.  this  court  will  not  interfere  with  action  of  lower  court  in  grant- 

ing a  new  trial  unless  there  has  been  a  flagrant  abuse  of  ciiscre- 
tion 296 

7.  this  court  will  not  interfere  with   the  action   of   lower  court   in 

granting  new  trial  on  the  ground  that  the  errors  assigned  were 
too  indefinite     296 

8.  erroneous  advice  by  counsel   to  permit  default  judgment  to  go,  no 

sronnd  for  granting  of  a  new  trial 651 

9.  verdict  on  Wednesday— motion  for  new  trial  filed  on  Saturday  too 

late ...  708 

10.  order  on  Friday— motion  for  new  trial  on  Saturday  comes  in  time 

to  enable  appellate  court  to  consider  correctness  of  order 706 

11.  new  trial  not  granted  because  of  intoxication  of  one  of  the  jurors 

in  certain  case 714 

12..  damages  awarded  for  detention  of  personal  property  excessive- 
new  trial  granted 725 

13.  fact  that  damages  are  excessive  being  alleged  as  ground  for  new 

trial,  new  trial  may  be  awarded  in  the  absence  of  allegation  that 
verdict  was  result  of  passion  or  prejudice 725 

14.  ground  that  "verdict  is  contrary  to  law"  not  sufficiently  definite 

to  authorize  review  on  appeal 833 

15.  newly-discovered  cumulative  evidence — not  sufficient 833 

16.  defendant  in  misdemeanor  case  ill  and  unable  to  appearand  attor- 

ney absent — new  trial  proper 839,  840 

17.  verciict  not  to  be  set  aside  as  against  evidence  where  plaintiff  and 

defendant  were  the  only  witness  and  each   sustained  his  conten- 
tion      318 
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NOTICE— See    Oppositions;  Elections.   1,    3,   3,   10;  Executors   and  Ad- 

nilnistrarors,  11 —  Pa^p 

one  presiimwl  to  have  notioe  of  deeds  from  date  they  are  recorded.   .    4'^ 
NUISANCE-See  WatiT  Courses,  6- 

1.  use  rif  one's  own  properry.  in  a  manner  which  conflicts  trith  the 

rif^hts  of  auorher,  is  ti  nuistinoe S47 

2.  nuisnitce  at  common    law  not   less  so  because  made  a   statutory 

oflfense     3^7 

8.  obstrniuion  of  highway  l\v  railroad  train '&i~ 

4.  $M)0  flfiH  for  ol)srrucr.inu  oi   highway  by  railroad  train  for  twentr- 

flve  minutes  excessive '     347 

5.  courts  have  a  right  to  abate  a  ihoral  as  well  as  physical   Duisacce 

— pool  room S«5 

ti.  the  court  can  not,  in  ordering  rhe  abatement  of  a  nuisance,  com- 
mit the  offender  to  jail  until  the  order  is  obeyed  Zd 

7.  the  conrt  h^^s  no  right,  in   the  first  place,  to  direct  the  sheriff  to 

execute  the  order  of  abatement.         ;iy5 

8.  operation  of  blacksmith  shop  at  night  in  residence  part  of  city  a 

nnisc\!ice  and  its  continuance  enjoined  ...  N.i3 

9.  operation  of   blacksmith  shop  in  day  time  In  city,  so  as  to  cause 

smoke  and  cinders  to  l)Iow  into  adjoining  dwellings,  n  nuisancie 

and  enjoined Sil'3 

OFFICIAL  BOND    See  Sui-eties- 
liahilitvof  sureties— application  of  funds  to   previous  indebtedness.     'S^ 
OPTION— 

contract  of  lease,  which  give<»  lessee  an  option  to  purchase  at  termina- 
tion of  loiise.  enforcible  in  equity,  ultliough  it  does  d   t  obligate 

lessee  to  purchnse 77 

OFFICE  AND  OFFICi^]RS— See  Constitutional  Law,  22,  23.  24. 
ORCHARD- 

'         what  is  an  "orcha»'d.'*  through  which  road  can  not  be  opened :^1 

PARENT  AND  CHILD -See  Divorce.  11— 

1.  where  parents  are  divorced,  custoi'.y  vf  young  child  should,  except 

for  good  cause,  be  granted  the  mother 115 

2.  father  ;*nd   mother   ma^  give  the   child   moderate  and  reasonable 

chastisement ...  3£o 

3.  in  absence  of  father  the  mother  may  call  in  a  stranger  to  assist  in 

capturing  the  child,  who  is  fleeing  iiom  her JjA.» 

4.  a  stranger  who  is  called  in  to  assist  in  oapturinor  the  child  incurs 

no  liability  if  he  uses  no  more  force  than  is  necessary  to  do  so  ...  f2i> 
PARTIES  TO  ACTION-See  Hus])and  and  Wife,  «— 

1.  action  by  one  of  several  obligees— representative  of  one  deceased 

obligee  a  necessary  party 61 

2.  failure  to  make  such  representative  a  party  raised  by  either  gen- 

eral or  special  dem  urrer         61 

3.  all  parties  jointlv  interested  in  property  must  be  joined  in  salt  lo 

recover  damages  for  in jui-y  to  it 65 

4.  widow  and  children  owning  property  jointly  must  join  in  suit  for 

damages  for  its  injury— they  can  not  maintain  si^parate  actions  .     SE 

6.  such  failure  of  the  parties  to  join  in  one  action  ground  for  special 

demurrer ft? 

6.  where  one  of  several  obligees  dies  his  personal  representative  is  a 

neces«»ary  party  to  suit     88 

7.  such  representative  of  deceased  obligee  is  necessary,  although   the 

plaintiil,  surviving  obligee,  is  sole  devisee  of  deceased  obligee   ...     88 

8.  failure   to  make  such  representative  a  party  reached  by  either  a 

general  or  speoial  demurrer s^ 

9.  suit   by  vendor   to  foreclose   lien — cross  petition   by  mortgaf^e— 

error  to  order   sale  to   testify  both   liens  before  defendants  are 
brought  before  court  as  to  cross  petition 116 

10.  failure  to  make  all  lien  holders  parties  to  suit  to  enforce  one  lien 

—judgment  and  sale  set  aside 558 

11.  defects  of  merely  formal  parties  waived  in  certain  case 770 

12.  judicial  sale  of  land  in  which  there  are  contingent  remainder  in* 

terests — necessary  parties 813 

PARTITION— See  Res  Adjudicata,  4;  Adverse  Possession,  6. 
PARTNERSHIP— See  Appeals,  44:  Bills  and  Notes,  Ifl,  SO;  Corporations, 
13,  14,  15;  Executors  and  Administrators,  6,  7,  8;  Married  Women,  2— 
1.  wives  of  partners  denied  dower  in  realty  used  for  partnership  pur- 
poses       97 
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PARTNERSHIP- Cod  tinued.  I 

2.  wife  of  partner  loanlD?  money  to  firni  coosidered  a  prefefj 

itor  of  firm  under  circumstances  of  particular  case ^ 

8.  marshallnK  of  partnership  and  individual  assets , 

4.  partnership  contract  binding  upon  and  enforcible  bj  mei 

firm  after  its  dissolution ; 

5.  partner  not  entitled  to  interest  on  money  furnished  partni 

conduct  its  business,  except  by  special  agreement 

6.  suit  on  note  executed  by  one  partner  for  partnership  debti 

oution  of  note  was  unauthorized,  another  suit  maybe  ma^ 
against  partners  on  original  debt , 

7.  unauthorized  change  of  name  of  corporation— stocbholde! 

as  partners 

8.  parties  assuming  to  act  as  corporation,  without  authoritj 

as  partners 

X>ATENTS  FOR  INVENTION— See  Constitutional  Law,  81.       i 
1?  A  TENTS— 

1.  patents  embracing  lands  previously  entered,  surveyed  or  | 

are  void 

2.  the  allegation   that  plaintiff's  patent  embraced   land  pn 

granted  by  patent  being  undenied,  his  patent  must  be  ti 
void 

3.  patentee  entitled   to   100  acres  adjoining   his  '*home  trac 

though  calls  of  patent  locate   100-acre  tract  separated  fr 
hotne  tract 

4.  junior  patentee  not  entitled  to  said  100  acres,  his  patent 

been  issued  when  prior  claimant  was  in  possession  of  the 

5.  natural   objects   mentioned    in    patent    determined   boun 

courses  and  distances  are  inconsistent  with  such  objects  . 

6.  under  act  of  1885  county  courts  had  authority  to  dispose  of 

lands  witliin  the  county 

7.  description  of  land  in  certain  patents  indefinite,  but  pat 

void  therefor 

8.  county  court  patent   for  land  without  the  county   void- 

quent   legislation   cannot   make  it  effectual 

9.  uncertain  description  of  land — line  substituted  for  call  of 

so  as  to  ma  fce  it  close 

"PA  YMMENT— St-e  Pleadings,  7;  Homestead,  4. 
PEACE  OFFICERS— See  Arrest  l^y  Peace  Officers. 
PEDIGREE— Seu  Evidence,  2.  3.  4. 

PERF:MPT0RY    instruction— See   Neglect,  3;   Pleadings; 
dicial  Error,  4 — 

1.  properly  given  where  there  was  no  evidence  to  sustain  the 

against  defendant : 

2.  morion  for  by  defendant  after  evidence  for  both  sides  is  in 

tiff  entitled  to  weight  of  nil  evidence  nn  consideration  of 
S.  when  properly  given  at  conclusion  of  plaintiff's  evidence. 
PERJURY— See  Indictment,  23,  24,  25.  1(5,  27. 
PLEADINGS— See  Benefit  Societies,  11;  Bills  and  Notes.  8,  9,  11 
Alimony,  5;  Decedents'   Estates,  4;  Homestead,  3,  8;  Infants, 
itatioh,  8,  4;  Malicious  Prosecution;  Parties  to  Actions.  8:  Pa 
Railroads,  3;  Real  Estate  Agent;  Vendor  and  vendee,  £0.  21,  i 

1.  certain   petition  avers  with   sufficient  certainty   that   dc 

bousht  land  embraced  in  mortgage  lien  sought  to  be  enfc 

2.  defects  in  petition  to  enforce  subcontractor's  lien  on  rai 

matt^rials  and   labor  in  construction  waived  by  filing  of 

raising  issue  as  to  matter  defectively  alleged 

8.  failure  to  reply  to  plea  of  contributory  neglect — such  deftci 
in  certain  ca.se 

4.  motion  for  a  peremptory  instructitin  is  merely  a  demurre 

dence  and  dors  not  raise  question  of  failure  to  reply  tn  m 

5.  when  defect  in  pleadings  is  cured  by  verdict 

6.  agreement   to   labor    on   farm — petition   to   recover   dam 

breach  of — necessary  averment  s 

7.  plea  of  payment  must  aver  payment  to  plaintiff  or  som( 

him 

S.  facts  concerning  injury  to  live  stock  during  transit  presuj 
within  knowledge  of  railroad — denial  of  knowledge  or 
tion  not  sufficient 
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9.  g(^Deral   authorlry   of  a^ent   being  alleged    by   plain  tiff,    answer 
alleging  restricted  authority  must  set  out  the  rescrlctioDR V> 

10.  where  answer  admits  an  agreement  l)etween   the  parties   it  roust 

aver  what  the  agreement  was,  if  different  from   that  alleged  by 
plaintiff  >i 

11.  denial  that  defendants  "are*'  regularly  engaged  in  traDsportatioo 

of  freight  to  a  traverne  of  allegation  that  they  were  so  engaged  at 
certain  time 95 

12.  averment  of  general  authority  in  attent  in  petition — answer  alleg- 

ing restriction  of  authority  must  set  out  such  restrictions 11!> 

13.  agreement  between  parties  being  admitted  by  answer,  it   should 

aver  what  the  agreement  was  If  different 'from  that  alleged  by 
plaintiff IW 

14.  denial  that  railroads  are  regularly  engaged  in  transporting  freight 

not  a  traverse  of  allegation  that  they  were  so  engaged  at  a  cer- 
tain time 119 

15.  rejection  of  Amended  answer,  after  tiling  of  rejoinder,  not  erro- 

neous in  certain  case .    13? 

Ifi.  sufficiency  of  petition  in  action  to  recover  for  services  rendered       **^ 

17.  question  of  jurisdiction   not  waived    by  general  demurrer  to  peti- 

tion    ^7 

18.  plaiDtiff.  havin?  alleged  negligence  in  defendant  as  the  founda- 

tion of  his  action,  must  on  the  trial  prove  the  kind  of  negligence 
alleged 58T 

19.  in  an  action  for  slander  or  lil)el  the  answer  must  deny  or  adniit 

publication — denial  of  information  and  Ixilief  insufficient .  .    iS 

20.  plea  Ox  contribumry  neglect  g<od  where  action  is  lor  the  pain  and 

suffering  of  the  Injured  between  the  infliction  ti  the  injury  and  , 
his  death *     ..    eyfi 

21.  contributory  netrligence  no  defense  in  actions  under  the  statute 

for  death  resuliintz  Irom  Willi ul  neglect  H"*' 

22.  court  can  not  consider  a  defense  not  set  up  in  the  answer 2i-y 

23.  landlord's  vetiti  -n  to  enjoin  tenant  from  committing  A^ast-e  prop- 

erly disinis.sed  in  certain  ca.se 26^ 

24.  petition  fv)r  slander  or  libel  must  set  out   slanderous  or  Iib«loug 

words  ciiniplained  of        , 44^ 

2.5.  action  to  recover  damages  for  criminal  conspiracy — pleadings  ....    m 
2H.  after  demurrer  sust.iined  certain  petition  ought  to  have  been  dis- 
missed without  prejudice  nnd  not  absolutely U^ 

27.  action  to  recover  lands  illegally  sold  for  taxes — petition  too  in- 
definite     ...  451 

29.  action  on  traverse  bond — certain  pleading  entitled  plaintiff  to 
recover  damajjes  for  only  eighteen  days'  detention  of  possession  .    4vv 

29.  peritidu  o!i  ])reniisH  to  pay  T^rn-existing  debt — what  it  ntust  allege,    b^'^ 

30.  indefinite  allejration  coiie.i'rning  authority  of  married  woman  to 

contract  ns  iiMne  sole  currd  by  her  answer 5iy 

31.  debtor  and  creditor — deiViuiani's  averment  of  monthly  s<»ttlements 

as  bar  to  plaintiff's  claim  not  being  traversed,  must  be  tnken  as 
trne ...       .     5Jv» 

32.  plaintiff  eniirled  to  /uiiend  petition,  which  set  out  cause  of  action 

on  atrachinenc  bond,  so  as  to  make  it  a  cause  for  wiiliul  and  ma- 
licious suing  out  oi  the  attachment ... .         «>T 

33.  verdict  alone  does  not  cure  defects  in  a  petition     ^11 

34.  when  defects  (.i  jetiiion  are  cured  by  answer  and  verdict ^11 

3.5.  iacts  pleaded  as  conn  ihutory  negligence  in   answer  cured  defects 

in  i)etititin  for  negliirence  in  certain  ca«e ^H 

3M.  where  orij^inal  petiii(^n  shows  that  action  to  recover  usury  from 
national  hank  is  banvci  by  limitation  certain  amended  peiiiioc 
did  not  cure  this  fatal  delect ....  ....  61? 

37.  allegations   of   petition    taken   ns   true,  on   demurrer,  concerning 

conditions  of  lii'e  insurance  policies  not  flle<l  therewith .    f41 

38.  plea  oi   statute  of  limitation  of  another  tjtate  must  set  out  terms 

of  statute  ...         f"^ 

39.  certain  tender  of  goods  in  answer  of  infant  sufficient,  the   good* 

not  lieir»g  described  by  the  at^swer  so  as  to  identity  thera    ..  ^7^ 

40.  general  dennirrer  lit»s  to  petition  showing  that  plaintiff  has  no  in 

terest  in  cause  of  action ^  .      »^l 

41.  general  demurrer   reaches  defect   in    petition   of  foreign   |>ersoDal 

representative  suing  for  tort  done  to  his  decedent t^- 
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PLEADINGS— Contlnned. 

43.  Rpeoial  demurrer  proper  if  plaintiff  has  interest  in  cause  of 

out  no.legal  capacity  to  sue 

48.  certain  verdict  and  judgment  for  injury  by  ordinary  negL  : 
authorized  by  pleadings  averring  willful  neglect 

44.  under  ward's  prayer  for  general  relief  equitable  lien  on  ti  i 

land  allowed  for  claim  presented  merely  as  a  preferred  onf 
46.  husband's  creditors  assailing  conveyance  t^  wife  must  speci  i 
veyance  assailed — judgment  setting  aside  conveyance  not  f 
Ized  by  pleadings 

46.  denial  by  defendant  that  be  owed  sum  sued  for  on  day    i 

insufScient 

47.  denial  that  debt  sued  for  was  due  and  unpaid  a  mere  con< 

of  law 

48.  averment  that  plaintiff  did  nor.  ** paint  in  oil  the  walls  and  i  i 

of  tbp  vestibule  in  oil  color  No.  760,  according  to  contrac  , 
sufficient 

49.  8utmiih.sion  of  case  ou  (lay  after  motion  to  make  reply  more  s 

was  overruled  and  before  di  fendant  had  time  to  rejoin  o 
proof  was  premature ....         . 

50.  after  decision  on  appeal  that  certain  fund  was  subject  to  h 

debts,  it  Is  too  late  for  him  to  assert,  for  first  time,    he 
funds  as  trustee  for  his  children 

51.  motion  to  quash  return  nf  summons  waived  by  filing  answe 
PRACTICE  IN  APPKLLATK  C-  ^RT- See  Appeals,  84. 
PRACTICE  IN  CIVIL  CASKS— See  Docket— 

1.  return  of  jury  after  retiring  to  hear  evidence  rereiid 

9.  jury  mav  be  permitted  to  take  to  jury  room  model  of  rs  i 
trestle  Introduced  as  evidence 

8.  return   of  verdict  by  jury  within  ten   minutes  after  retiri  i 
Hcriou  against  railroad  to  ^eco^er  damages  for  personal  Ir 
d«M^s  not  show  passion  or  pi-ejudice  on  part  of  jury        

4.  if  witness,  when  call(»d,  is  so  intoxicated  as  to  prejudice 
callinz  him.  party  should  ask  continuance  until  witness 

stored  to  normal  condition  .         

PRACTICE  IN  CRIMINAL  CASES— 

1.  the  court  may  hold  the  jury  together  after  they  have   dech 

number  of  times  that  they  can  not  agree 

2.  errr.r  to  give  additional  instrnctinn  during  speech  of  attorr 

Commonwealth    and   after  defendant's  attorney   has  ma< 

.  argument  to  the  jury  and  left  couitroi»m 

8.  trial  court  has  large  discretion  concerning  allowance  of  tin 
argument  before  jury 

4.  unlfss     there  is   a  manifest  abuse  of   this   discretion    refu 

court  to  allow  more  time  for  argument,  not  a  ground  for  rei 

5.  deciision   on  nppeal  fr 'Ui  third  conviction  (»f  murOer  not  al 

by  f.ioL  that  two  previous  convlitlons  of  appellant  have  be 
versed  by  Court  of  Appeals 

6.  court  ought  not  to  permit  attorney  for  Commonwealth   to 

that  slanderous  charge  made  by  deceased  about  accused  was 
when  no  competent  evidence  conduces  to  prove  its  truth  . . . 

7.  Court  of  AppeHls  has  no  powt^r  to  reverse  a  judgment  of  conv 

in  a  criminal  case  upon  the  sole  ground  that  there  was  not 
cient  evidence  to  sustain  the  verdict 

PRESUMPTIONS— See  Notice. 

PREJUDICIAL  ERROR— See  Burden  r.f  Proof,  4,  5;  Appeals   27- 

1.  evidence  being  conflicting,  chancellor's  finding  of  facts  will  ] 

reversed 

2.  questions  considered  on  appeal  In  absence  of  motion  for  new 

8.  where  damaces  allowed  are  les.«  than  evi<lenre  would  auth 

absence  of  evidence  to  authorize  exact  damages  found  not 
veraible  error 

4.  plaintiffs   beinsf  entitled    to   peremptory   instruction,    defer 

were  not  prejudiced  l)y  the  court  eironeously  ezcludirg  < 
own  motion  incompetent  testimony  and  then  giving  the  pe 
tory  Instruction 

5.  aonlaose  of  one  of  the  counsel  hy  the  crowd   not  grounds  i 

versal 

6.  this  court  can  not  consider  error  of  the  lower  court  in  adm 

testimony  which  was  not  made  ground  for  new  trial 
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PREJUDICIAL  ERROR-ContiDued.  p  , 

7.  admission  of  evidence  that  widow  of  brakeman  bad  one  child    al  "*  "^ 
though   incompetent,    not  prejudicial   because   its  coi«ideratii.n 

T.iDi:.-r>I??>^?l?,"*^^^''*'''**^  ^y  *'^e  instructions s -, 

PRESLMPTION-See  Warning  Order,  1:  Taxation.  3;  New  Trial   3- 
where  husband  is  taxed  for  fee  of  wife's  attorney  in  divorce  casi.  thi^ 
court  presumes  husband  was  present  by  counsel  to  resist  motion 
for  allowance .., 

PRINCIPAL  AND  AGENT-See  Corporations,  2:  Evidence    11  •  Ple^d-  '^ 
ings,  9.  11;  Municipal  Corporations,  5;  Railroads,  10,  11,  V^  id'ifi    it- 

1.  general  and  special  agent  defined     .  Ui  1^ 

2.  surety's  name  to  official  boiid,  signed  in  his  presence  bv  princii^i    " 

—surety  not  bound '   ^  *^   -^ 

3.  powers  of  agent  are  co  extensive  with   business  entrusred  to  bis  * 

Care .......  %■• 

4.  knowledge  of  agent  is  knowledge  of  principal ^ 

0.  note  given   to  life  insurance  agent  in   representative  capacity  i^ 

note  to  principal ^        n,^ 

6.  duty  of  bookkeeper  and  treasurer  to  keep  correct  accounts  for  em-  " 

ployer ^^ 

7.  but  Where   failure  to  do  so  is  caused   by  employer's   c^reles^n^  ' 

agent  not  Imble  therefor ^,u 

PROHIBITION,  WHIT  OF—  ..--54.^ 

appeal  \l,'ith  supersedeas  from  order  refusing  writ  of  prohibirinn  doe^ 
not  continue  in  fonn^  temporary  order  prohibiting  proceedincK  of 

T>T?m^ir2q^"S'  """iJ-n  ^♦'"i^'"*^  heaiing  of  application  for  writ  *., 

FKOTh^T- hee  Bills  and  Notes,  lei,  17.  21 
PUBLIC  CROSSING- 

what  constitutes  pnl)lic  crossing  of  railwav 
QUARTERLY  COURT- "^ee  Suretv  

"^ po^aUoni! 3^:5^^^  AND  ,tURY-See  Wills.  8;  Municipal   Cor- 

1.  amount  of  damages  vendee   is  entitled   t<i  recover,  when  wife  of 

vendor  refuses  to  unite  in  deed,  one  for  jury 

2.  knowledge  of  servant  concerning  explosiveuess  of  dvnaiuite-^ues- 

tion  is  for  jury  and  not  court "  ^ 

3.  authority  of  one  to  act  as  deputy  marslial  at  certain  time  for  coort 

to  determine,  where  there  is  no  conflict  of  evidence  i/== 

4.  whether  plaintiflf  was  guilty  of  contributorv  neglect  is  for  jurr  to 

determine  if  there  is  any  uncertainty  in  that  reward  ■»    ^  *« 

5.  for  jury  to  determine  as  to  amount  of  work  done  by  a    contT?»ctor 

QUIA  i-y^SV-^eTS^rn^"^*  '^"'«  '^™'»  °^  ^™"<»  ^^ 

1.  certain  petition,  quia  timet,  sufficient  .  o:-3 

x>  A  ?T  I'^'^^TiT .'*"'?  counterclaim  states  action  quia  timet 3^"^^ 

RAILROAD^-.see  Con^tit^utional  Law.  1.  2,  18:  Contracts.  3.  3:  Dam- 
ages    14;  DiKlioation;  Evidence,  89:  Indictment.  22:  Liens    1    6-  JnrU 
diction    2    'S:  Neglect^  Pleadings.  2.   8;  Municipal   Cor^orktions     3    4 
Marrie(l  Women.  3;    .Streets   and  Alleys.  4.  5,   «T  Taxation.  1,  2,  sTll' 

1.  injury  to  brakeman  resulted  from  gross  npgl«^t  in  loadine  c»r^— 

inotion  for  peremptory  instruction  properly  overruled  *         u 

2.  right  of  street  railway  to  cross  track  of  riilroad  at  glide  under 

section  216  of  Constitution uuutr 
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3.  petition  of  railroad  fails  to  allege  facts  showing  that  such  or.  Wins 

16  not  I'easonable  or  feasible  in  certain  case  ^^"is 

4.  property  rights  acquired   by  railroad   in   roadbed   constructed    br 

permission  on  a  public  highway...  ^ 

5.  right  of  railroad    tu  compensation  from  street  railway' crossina 

such  road  l5ed ^       "«-iijjt 

6.  injury  to  abutting  property  by  construction  and  operation    of  a 

railroad   is  an  injury  to  tJie  inheritance,  for  which  heirs  can  5ue 
afrer  death  of  owner m^uc 

7.  presuniption  is  that  a  person'on  or  near  a  track"  willavoid  an  an. 

proaching  train      "** 

8.  construction  of  railway  on  turnpike-failure  to  build'a  Bubstitute<» 

turnpike— limitation  to  indictment  therefor  «»«wiiiuiea 

9.  substituted  turnpike  not  required  to  be  as -'safe*  "'as  road  "taken 

was  before  railroad  was  built ^^^  ^^^^fn 
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]E&AILBOAI>S-ContiDued.  Page. 

10.  oonnecting  railroads  associated  for  purpose  of  securing  shipmeut 

of  freight  over  both  lines— each  agent  of  other  authorized  to 
make  rates  as  to  third  parties 94 

11.  presumed  that  freight  agent  has  all  ordinary  authority  incident  to 

his  business 95 

19.  general  and  special  agency  for  railway  defined— estoppel 96 

18.  injury  to  abutting  property— owner  may  recover  damages,  although 

city  permitted  construction  of  railway .               89 

14.  injury  to  abutting  property — measure  of  damages 82 

15.  asiiociatlon  between  connecting  lines  for  transportation  of  freight 

— authority  of  each  line  to  bind  other  by  contract  with  shipper  . .   119 
1ft.  extent  of  authority  of  freight  agent 119 

17.  railroad  estopped  to  claim  that  certain  agent  was  a  special  und 

not  a  general  agent \...     119 

18.  switchman   of  one  company  not  fellow   servant  of  engineer  of 

another  railway  company 160 

19.  both   engineer  and  railway   employing    him    litible   fcr    injuiies 

negligently  inflicted  upon  switchman  of  anothtr  company 150 

50.  leaving  of  car  standing  on  a  side  track  in  the  nighttime  dangei - 

ously  near  another  track  inexcusable  neglect 1£0 

21.  brakeman  riding  on  ladder  of  car  in  the  nighttime  not  guilty  of 

contributory  neglect 150 

29.  injury  to  al'^utring  property — evidence  as  to  value  of  such  property 

before  construction  of  road  competent KO 

23.  evidence  of  business  done  on  property  before  and  after  building  of 

road  competent ICO 

24.  not  competent  to  show  that  properly  might  be  used  for  valuable 

nUlroad  purposes  in  conjunction  with  other  property  not  owned 

bv  plaintiff -^        160 

26.  liability  lor  killing  stock  on  track 239 

26.  care  to  b**  taken  by  **nglneer  to  avoid  Injury  to  stock  on  track 240 

27.  injury  to  paFsenperF — railnmd  not  liable   in  damages  to  j  n^Fenger 

for  injuries  stistained  by  reason  of  his  alighting  from  the  train 
on  the  side  not  lighted,  the  other  side  belntz  well  liphted  and  fur- 
nished with  a  safe  nnd  commodious  platloim 2S1 

28.  failure  to  keep  fence  in  repair  was  not  the  proximaie  cauFe  of  in- 

jury to  the  horse,  as  it  was  not  on  the  track  and  was.  not  struck 
by  the  train 288 

29.  liable  to  an  abutting  lot  own^r  for  unreasonably  obstructing  his 

ingress  and  egress  by  the  construction  and  operation  of  the  road    819 
80.  not  liable  for  goods  destroyed  by  fire  in  its  depot  unless  guilty  of 

negligence  in  failing  to  sliip  the  goods  before  the  fire 819 

51.  not  liable  for  injuries  caused  by  sparks  from   locomotives  except 

when  rtilroad  fails  to  use  the  appliances  lequired  by  law  to  pre- 
vent the  escape  of  sparks    316 

32.  failure  to  signal  at  private  « rosFings  not  negligence    349 

83.  instruction  as  to  care  required  at  dangerous  crossings 361 

-84.  not  liable  for  disorderly  conduct  of  passengers  who  left  the  train 

while  delayed  at  a  station 347 

85.  liable  in  damages  for  injurv  to  child  who  was.  through  ti.e  negli- 
gence of  the  company,  allowed   on  a  car  to  which  others  were 

being  coupled ...     869 

36.  gross  neglect  to  "kick"'  car  across  crowded  street  of  city  at  which 

there  was  no  briikeman  500 

87.  extent  of  engineer's  duty  to  look  out  for  stock  straying  on  or  near 

right  of  way • 583 

88.  reduction  of  rate  of  speed  not  required  at  private  crossings 545 

89.  signal  of  approach  of  train  to  private  crossing  not  required 546 

40.  how  public  cro-sing  or  public  road  is  cieated 546 

41.  failure  to  whistle  at  public  crossing  not  cause  of  Injury  at  a  neigh- 

boring private  crossing  in  particular  case 646 

43.  right  of  way  through   private   property  can   not   be  acquired  hy 

parol  dedication    ..  652 

48.  deed    not   acknowledged    did    not   convey  way  through    married 

woman 's  land 552 

44.  void  conveyance  of  light  of  way — acquiescence  in  construction — 

estoppel 559 

45".  failure  of  consideration  for  conveyance  of  right  of  way— grantor 

can  not  recover  way  after  road  is  built 579 
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46.  bnc  owner  may  recover  damages  for  right  of  way  where  rallra-Ki 

falls   to  comply  with   contract  whereby  conveyance   of   way  was 
obtained 5T9 

47.  where  deed   conveying  way  Ifi  rerained   Bix   months   by  road   and 

roadway  graded  over  land  conveyed,  deed  Is  considered  as  ac- 
cepted   57^ 

48.  verdict  finding  railroad  not  guilty  of  neglect,  causing  certain  per- 

Fonal  injuries,  sustained  by  evidence 63> 

49.  dainncreM  to  abutting  property — evidence  as  to  amount  of  damages 

— Instructions  . . t>35,  ^v^ 

50.  killing  of  stock — 25  per  cent.,  damages  ovi*r  amount  of  veixiict  not. 

allowed  where  railroad   had   no  valid   notice   of  appoin aniens  of 
appraisers ...     -. V^ 

51.  not  duty  of  engineer  to  stop  train  before  horse  gets  on  track — en- 

gineer must  exeroise  reasonable  oare  under  all  circumstances 714 

62.  injury  to  one  crossing  track  in  street  of  oity^ontributory  neglect 

— instructions 7&T 

53.  company  liable  for  injuries  resulting  from  wrongful  or  neisligent 

acts  of  those  in  charge  of  an  excursion  train  let  to  a  certain  party,  ^'^ 

64.  traveler  on  highway  delayed  by  its  ob.struction  by  railroad  train- 

can  not  recover  without  allegation  (»f  s^M^cial  damages S49 

65.  obstruction  of  highway  by  railroad  train — rude  conduct  of  p>a!«sen- 

gHi's  on  train  as  to  female  traveler  on  highway — ^proziuiat'e  ci&use 

of  shock  to  nervous  system  of  female S4;* 

56.  delay  <»f  female  on  highway  i-y  obstruction  by  train  of  cars  until 
darkness  cniue  on — injury  to   female  on   highway  after  night — 

proxlm.ite  cause  of  iujui-v S4y 

RAPE-See  Criminal  Law  17,  18—. 

instructions  as  to  law  of  all  degrees  of  offense  to  which  evidence  may 

liv  applicable  should  be  given ..196 

REAL  ESTATE  AGENT— 

1.  certain  petition  by  to  recover  commissions  pre«»nt^cau.«!e  of  action,  &J 

2.  where  a  request  ft)r  peifoinmuce  of  services  of  agent  to  make  sale^ 

and  a  promise  to  pay  tiierefor,  is  implied f5J» 

RECEIPTS— 

certain  receipt  given  estate  releases  estate  only  as  to  SI, 000  bequest 
and  not  ms  to  remote,  contingent  interest  thei-ein  devised    lo  the 

s  I'd  h'>i:atee 7^^4 

RECEIVKRS— 

appoiiilmeut  of  receiver  for  assigned  estate  proper  in  certain   case, 

niKi  court  hM(i  jurisdiction  to  make  such  appointment 4Si 

REDEMPTION  OK  LAND  SOLD  AT  JUDICIAL  SALE— 

where  one  heir  hu>s  land  v.f  ancestor  for  less  than  two  thirds  of  its 
appraised  value,  n^reeing  to  pur'^^hase  for  all,  and  then  claims  in 
bis  own  riglit  ar.d  by  Iraud  prevents  others  from  rfdeeming 
within   one  year — ecjuiiy    will   permit    them     to   redeem    subse- 

(lueni)v 7:^ 

REFORMATION  OP  CONTRACTS- 

iiliieiaie  father  eiiiii led  to  have   certain  contract  with  sod   reformed 

so  as  tn  «  xpii'ss  intent  o{  contracting  parties  . .         710 

■REMAIN  D]:RS—Sie  Convtyaiices.  1,  ii,  8;  Life  Estates.  1,  2,  6;  Res  Ad- 
judicaia,  ii — 
devise  to  A  for  life,  remainder  to   his  issue,  and   if  he  died  without 
i'^siie  remainder  to  li.  cr^^ates  vrstt'd  riMiiainder  in  A's  children.      t*^ 
REMOVAL  OE    CAl  SES  FROM  ^TATE   TO    FEDERAL   COURT— 
See  .lurisoictitjr  — 

1.  j)ei  iiion  for  Taken  as  true  unless  controverted 110 

2.  wln'U  peiiri'tjur  lor  nu.v  file  ani^iKU'd  petition  ....  lie 

RENTS  AND    IMPHO VKMENTS-See  Hoiiu-stead,  6;  Life  Estates,  1, 

2— 

1.  mode  of  chnrcriTig  a   daujrliter  with   who  took  possession  of   ber 

moiher's  land  un.u»r  a  will  subsequently  declared  to  be  void  li^ 

2.  in   cei-Tain  e.i.'-e  tt'pmit   rot   entitled   to  counterclaim  against   the 

laiidl  ird  for  ini]r(iv*^]i)ents  alle^(d  to  have  been  placed  upon  the 
laiid  '<y  bini  undnr  a  narol  ooTitra<'t , :v>^ 

3.  mn.iH  of  fi.xii  {T  \-alup  of  improvenients :i^ 

REPEAL  OF  STATT:TE-Sm'  Lnoal  Option- 
repeal   of  staTiite — new  law   held    not   to   repeal    former   law    as    to 

offenses  against  former  law ^ 
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RES  ADJUDICATA-  Page. 

1.  opinion  in  former  appeal  the  law  of  a  certain  case 81 

2.  the   U.  S.  Circuit   Court   haying   in   a   proceedinj?  between   the 

parties  to  this  action  passed  upon  act  complained  of  prior  to  the 
rendition  of  that  judgment,  it  constitutes  no  bar  to  an  action  for 

subsequent  charges 818 

8.  opinion  on  former  appeal  law  of  certain  case 447 

4.  judgment  in  ejectment  against  life  tenants  does  not  conclude  re- 
maindermen    685- 

6.  judgment  of  partition  among  devisees,  rendered  20  years  ago  and 
not  appealed  from,  conclusive  as  to  the  right  of  devisees,  who 
were  parties  to  suit ..      727 

6.  former  opinion  on  appeal  in  certain  case,  directing  discharge  of 

an  attachment,  the  law  of  the  case  and  must  be  complied  with  . .  870 

7.  appellate  court  having  held  that  contractor  was  entitled  to  certain 

damages  for  breach  of  contract  by  other  part-y,  lower  court  com- 
pelled to  enter  judgment  conforming  to  such  opinion 244 

RES  GEST^-See  Evidence,  40. 

RESCISSION— 

1.  vendee  promised  work  by  vendor  not  entitled  to  a  rescission  unless 

he  alleges  he  was  ready,  alile  and  willing  to  perform  6tipu]ate<l 
work  on  reasonable  terms— pleading 168 

2.  executed  contract  not  rescinded  merely  for  inadequacy,  improvi- 

dence, surprise  or  hardship      193 

8.  conveyance  by  grandmother  to  grandchildren  not  set  aside  when 

she  has  merely  changed  her  wishes  respecting  the  property 19S 

RESIDENCE- 

what  is  "residence"  as  to  probate  of  will — how  change  of  residence 

is  to  be  proven 461 

REVIVOR  OF  ACTION— 

by  amended  petition  -twelve  years  after  plaintiff's  death  right  to  re- 
vivor is  barred . .    . .  80 

REVIVOR  OF  JUDGMENTS— See  Executors  and  Administrators,  1— 

1.  issue  of  execution  on  a  judgment  after  denth  of  defenLant  in  exe- 

cution and  l^efore  a  revivor  of  judgment  or  before  the  law  au- 
thorized a  revivor— return  of  * 'nulla  bona"  ot  such  execution  not 
sufficient  to  authorize  suit  to  suJ-iect  land 31 

2.  whrti  judgment  may  be  revived  ap'ainst  personal  and  leal  repre- 

sentatives of  a  decedent         31 

ROADS  AND  PASSWAYS— See  Railr«  at.s,  4,  5,  8,  9,54,  6/>,  f;(V- 

1.  how  public  n^fid  or  crossing  over  railway  ma;^  1  e  created 546 

2.  righr   to  mainraiu  tollgates  less  than  live  miles  apart— coi.  tern - 

poraneous  construction  of  charier  681 

8.  what  is  an  "orchard"  through  which  road  can  not  be  opened StOl 

ROADS,  LAW  UF- 

horseman  tuining  to  left  upon  meeting  vehicle  is  not  barred  of  re- 

coverv  for  in  u  y  done  his  hot  se        239- 

SALES  OF  INFAN'iS'  REAL  ESTATE— 

1.  where  statutory  guardian  is  plainiitt   in  action  ur.der  section  490, 

Civil  Coiie.  aj^pointnient  oJ  gnardir-n  ad  litem  unnecessary 609 

2.  in  petition  for  sale  under  section  HO,  Civil  Code,  not  necessi-ry  to 

file  title  pai.ers 609 

3.  appearance  and  nnswer  for  irfant  under  fourteen   by   statutoiy 

guardian  brings  in i ant  buloie  the  court 661 

4.  court  may  appoint  guardian  ad  litem  to  defend  for  infants  where 

their  statutoj-y  guardian  fails  to  mak:e  defense 778 

5.  certain  report  of  guarcilan  ad  litem  a  substantial  compliance  with 

requirement  of  The  Cede "JTS 

6.  guardian  for  infant  nor  r<  quired  to  execute  liond  before  oider  of 

sale  if  court,  by  its  comni'.ssioner,  is  to  retain  for  le-investment 
infant's  part  of  proceeds  of  sale 812 

7.  sale  of  iniant's  land,  by  order  of  court,  must  be  a  public  and  not 

a  private  one * 813 

SALES  OF  PERSONAL  PROPERTY-See  Damages.  4,  IC— 

1.  sale  of  standing  timber  in  contemplation  of  its  immediate  Fepara- 

tion  from  soil— when  a  constructi\e  severance  and  delivery 55 

2.  when  such   sa'e  passes  title  to  timber  against  a  subsequent  p^r- 

chaser  of  the  land f:5 

3.  right  of  vendor  to  resell  upon  vendee's  default  ....    12fe 
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.SALBS  OF  PERSONAL  PROPERTY-Co6tinued.  Page. 

4.  vendor  of  trees,  obtaining  mortgage  for  purchase  nionej  before  a 

purchaser  who  made  advancements  on  the  trees  sued  out  an 
attachment,  entitled  to  prior  lien  for  debt  due 158 

5.  vendee  obtaining  poj^sesslon  even  by  fraud  has  power  to  transfer 

title  to  innocent  purchaser 448 

6.  evidence  shows  that  transferee  of  fraudulent  vendee  had  notice  of 

fraud  at  time  of  transfer 448 

7.  plaintiff  having  held    unqualified  possession   of  horse,  claiming 

under  a  gift,  It  was  error  to  Instruct  jury  to  find  for  plaintiff  If 
he  held  ex<rinstve  possession  under  the  gift,  etc 523 

8.  rescission  of  contract  of  sale  of  horse— fraud— tender 606 

SCHOOL-See  Libel,  1,  8:  Constitutional  Law,  10— 

1.  power  and  right  of  control  of  trustees  over  school  buildings  381 

2.  right  of  trustees  to  require  colored  olilldren  to  attend  one  building 

and  white  another,  so  as  to  exchange  buildings  between  white 

and  colored  schools 181 

8.  certain  act  providing  funds  for  establishment  of  schools  for  col- 
ored childrt^n  did  not  create  exclusive  use  In  such  buildings  for 

colored  children 181 

.-SCHOOL  TAX -See  Constitutional  Law,  JO— 

1.  statute   providing  for  school   tax   upon   property  owned   by  white 

persons  in  a  designated  territory  Includes  all  property  save  that 
nelonetng  to  black  persons— corporations  to  be  exempt  must  show 
that  its  shareholders  are  black  persons 383 

2.  tax  to  repay  trustees  money  advanced  by  them  to  repair  scbool 

house  valid 554 

8.  verbal   condemnation    of   schoolhfuse   b^-   school    superintendent 

sufBolent  to  authorize  levy  of  tax 554 

4.  verbal  condemnation  of  school— order  for  levy  of  tay  to  cure  de- 
fects in  a  previous  levy 564 

.SELF  DEFENSE— See  Criminal  Law,   4,  14:  Instructions,   9,  4,  sf4,  25, 
S9,  86- 

riRht  of  owner  to  eject  trespasser  from  prei^iises— self  dnf^'nse 70S 

:SEPARATION  OF  CONCLUSIONS  OF  LAW  AND  FACT- 

1.  there  having  been   no  separation  of  conclusions  until  after  a  mo- 

tion for  a  UHW  trial  and  no  exception  to  conclusion  of  law.  only 
sufficiency  of  pleading  to  authorize  a  judgment  can  be  consid- 
ered on  appeal GO 

2.  ordinary  action  submitted  to  court — question  considered  on  appeal 

in  absence  of  separation  of  conclusion  of  law  and  fact 239 

8.  submission  of  question  of  fact  to  court — finding  treated  as  verdict 

of   properlv  Instructed  jury 579 

^SEPARATE  ESl'ATE-See  Mortgagee,  12;  Married  Women,  4— 

contract   between   husband  and  wife  as  to  wife's  separate  estate — 

wife's  eqnitv  as  to  husband's  creditors 631 

.SET-OFF— See  Guardian  and  Ward,  3.  4— 

I.  reply  c.^in  nou  cont>ain  set-off  against  counterclaim  or  setoff  ......     60 

3.  demand  for  unliquidated  damages  can  not  be  used  as  set-off  unless 

plaintiffs  are  insolvent  or  nonresidents  682 

8.  certain  niatt'er  pleaded  as  set-off  was  properly  so  pleaded,  and  was 

not  claim  for  unliqujdat*»d  damages    788 

iiLANDER  AND  LIBEL- See  Pleadings,  IP,  24— 

1.  a  judgment  rendered  under  an   Instruction  that  juiy  should  find 

for  plaintiff  If  words  embraced  In  several  counts  were  malicious, 
should  be  reversed  where  one  of  the  counts  failed  to  show  cause 
of  action 291 

2.  words  to  be  actionable  per  se  must  charge  an  offense  which  would 

rendf*r  the  party  liable  to  punishment 291 

8.  petition   for  must  set  out  the  slanderous  or  libelous  words  com- 
plained of  442 

SPECIAL  JUDGE  -  See  Courts,  8. 

SPECIFIC  PERFORMANCE— See  Contracts.  28;  Option— 

1.  certain  written  authority  to  agent  to  offer  certain  sum  for  house 

and  written  acceptance  thereof  by  owner  of  pi-operty  constitute 
an  obligatory  contnict  that  will  l)e  specifically  executed 70 

2.  wife  of  vendor  can  not  be  compelled  by  chancellor  to  execute  hus- 

band's contract  by  relinquishment  of  her  dower  right  162 

3.  antenuptial  contract  not  enforced  thirty-five  years  aft-er  execution 

—rights  of  creditors  having  Intervened 883 
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STREETS  AND  ALLEYS— See  Municipal  Corporations,  28,  29,  BO.  n*. 
33—  Page. 

1.  city  oan  not  open  or  close  street  or  alley  unless  so  aiitborl^td 

by  its  charter « fl^ 

2.  Louisville  not  authorized  to  close  up  au  alley  where  apictpny 

owner  objects  and  is  damaged  by  the  closing 7ttt 

3..  certain  proceedings  to  close  an  alley  not  proceedings  to  colli  u  n 
property  for  municipal  purposes    7fff 

4.  construction  and  operation  of  railroad  in  a  street— injury  to  abut- 

ting property  -  liability  of  railroad 85:* 

5.  abutting  lot  owner  rot  estopped  to  claim  said  damage  bi-cauee  he 

was  silent  while  railroad  wns  being  constructed 6r;$ 

6.  measure  of  dninaees  to  abutting  property  in  such  case 8fcii. 

STREET  IMPROVEMENT- See  Churches,  1,  2.  3- 

1.  ci^y  of  Louisville  not  liable  to  contractor  for  interest  on  amounts 

due    from    abutting   property   owners   for   street   improvement, 
which  interest  was  lost  tnroucrh  an  erroneous  apportionment  . . .     4L8 

2.  ordinance  adopted  after  completion   of  street,  ordering  the  vrrk 

which  had  been  already  done,  a  nullity HT 

3.  street  improvement— error  in  orrUT  concerning  apportionmeni   »»f 

cost— lien  on  abutting  property  not  lost hI^ 

4.  if  publication  of  ordinance  is  required  ty  charter  before  lien  f(.r 

such  improvement  is  created,  claimant  of  lien  must  show  com- 
pliance with  charter 465 

n.  certain  publication  of  such  ordinance  sufSoient 465 

6.  under  certain  charter  lien  attaches  where  contractor  grades  and 

macadamizes  street— no  necessity  for  making  of  gutter  or  curbing,  456 

7.  owner  of  abutting  property  not  estopped  to  deny  validity  of  pub- 

lication  of  ordinance  nurhorlzing  an  improvement  he  has  seen 
commenbed  and  ooroplerrd  without  objection    456 

8.  cost  apportioned  to  certain  abutting  lot  not  to  be  wholly  charged 

to  estate  of  life  tenant  therein— sliou Id  be  apportioned   between 
life  estate  and  remainder : . .   581 

9.  injury   to  abutting  property  by  street  improvement— liability   of 

city 831 

STREET  RAILWAYS-See  Railroads,  1,  2,  3,  4. 
SUBMISSION  OP  ACTION- 

premature  to  submit  suit  on  mortgage  at  term  when  issue  of  fact  is 

joined 746 

SUBMISSION  OF  LAW  AND  FACTS  TO  COURT- 

flnding  of  fact  by  court  treated  as  verdict  of  properly- instructed  jury,  684 
SUBROGATION-See  Sureties,  8 
SUBSCRIPTIONS— See  Contracts.  30,  81- 

1.  subscriber  for  shares  of  stock  In  a  corporation  must,  at  his  peril, 

inform  himself  with  regard  to  the  provisions  of  its  charter  or  of 
its  articles  of  Incorporation 897 

2.  bonds  votetl   by  magisterial  district  in   aid  of  turnpike— validity 

thereof  not  to  be  questioned  in  particular  case 87d 

8.  certain   parties  properly  held  to   be   included  within  said   magis- 
terial district 880 

SUMMONS— See  Election,  1,  2,  8:  Infant  Defendants,  2— 

1.  service  of  on  local  ticket  agent  of  common  carrier 373. 

2.  presumed  that  coroner  had  authority  to  execute  summons  executed 

by  him 516 

8.  offer  to  amend  return  of  summons  by  adding  officer's  official  signa- 
ture for  individual  one  treated  as  actual  amendment 516 

4.  motion  to  quash  officer's  return— must  set  out  grounds  on  whieb 

it  is  based 706 

6.  such  motion  to  quash  must  point  out  proper  person  upon  whom 
service  may  he  had.  if  within  defendant's  knowledge  706 

6.  motion  to  quash  return  of  summons  is  waived   by  filing  answer 

to  merits 706 

7.  when  necessary  on  amended  or  supplemental  petition 86& 

SUPERIOR  COURT- 

exists  until  January  1,  1896,  under  Constitution 45 

SUPERSEDEAS— 

1.  apoeal  by  plaintiff— cross  appeal  by  defendant— latter  not  liable  to 

plaintiff  on  supersedeas  bond  of  cross  appeal 9E 

2.  payment  of  penalty  of  bond  executed  on  appeal  from  judgment  in 

criminal  case,  when  forfeited,  does  not  satisfy  judgment  for  im- 
prisoDment  for  crime 47!^ 
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SURETIES— See  Clerical  Mlfiprision.  8:  Guardian  and  Ward,  6.  7-    P^ 

1.  surety  on   master  commissioner's  bond  liable  for  fnnds  misapprv- 

priated  during  period  covered   by  bond,  though   received  prior 
therero S^ 

2.  signature  of  surety  made  in  his  presence  by  principal— surety  doi 

bound .-. .  U^ 

8.  one  Hurety  being  released  by  imperfect  execution  of  bond  as  to  him 

—all  sureties  thereby  released y 

4.  of  deputy  sheriflf — apnlication  by  deputy  of  funds  collected  topricr 

indebtedness— rijiht  of  sureties  to  disturb  such  application  .  ...  ^• 
6.  artachnient    hy  sherifif   of   property  of  deputy-  sureties  of  deputy 

re  eased  by  discharge  of  levy  <*t  attachment        .^* 

6.  on  ol!icial  bond  of  trusr^^  of  jury  fund   liable  even   though  mort 

money  than  necessary  to  pay  jurors  was  put  in  trustee's  bands     Tl* 

7.  ricrht  of  siiivty  to  subject   land   of  principal   by  execution  frcra 

quarterly  court ' iT^ 

8.  njorrtrair*'   by  oJlloer   to   secure   sureties  against    loss   through  his 

inis-ippr-^priation   of   funds— person  owning  funds   so  inisapiro- 

priate.i  subn){Tar<Ht  to  rights  of  suret  es 'S 

StJRVlVOli  OF  ACTIONS- 

right  of  action  for  use  and  occupation  of  land  survives  to  persons! 

ropresontative  and  ncjt  to  heirs  of  owner ->s 

TAX   RECKIPT— Si^e  Huiden  of  Pr.M)f,  f!— 

receipt   by  auditor's  agent  for  delinquent   taxes   bars   a    subsequtct 

action  for  same  by  sheriff i»c 

TAX  SALKS— So!«  Limiiation,  10:  Constitutional  Law.  17— 

1.  certain  peiition   to  recover  land   illefzally  sold  for  ta:xes  too  unccr- 

taiii  and  intleflnire  in  its  alleeratioi  R ^\ 

2.  purchaser  aoiiiiiies  no  title  t<j  land  of  decedent  which  is  listi'd  and 

sold  for  taxes  in  name  of  his  widow Ts 

8.  where  lieirs  of  decedent  and  piircliaser  at  tax  sale  lx»th  claim  litlr' 
throuirh  decedent  heirs  are  not  required  to  pi-ove  dect^dent's  titlf 
tf)  oht.i.in  cancellation  of  deed  to  purchaser  at  tax  Fale **» 

4.  land  of  wife  assessed  in  name  of  husl)andanri  sold  to  pay  his  taxe* 

— sale  void  ....  ^>^ 

5.  sufliciepfv  of  certain   nllegarions  that   husband's   p«»rsonaliy  w.i-^ 

U'lt  sMi»j'»ct  to  sale  for  taxes  when  his  land  was  sold  to  j.av  >&\:\?   <■' 
TAXATION— S-e  Hnr(ien    of    Proof,  «;  Constitutional    I.aw,    iu/.  34.  :>", 
JJ»i;  Interest;  Tax  Sales — 

1.  act.  of  Alay  o,  1881.  exempting  railroad  from  taxation  for  five  year* 

after  construction,  repj'aleil  by  Hewitt  revenue  l;iw. '  ♦"'' 

2.  assessment  of  railroad  of  "Proctor  Coal  Co."  in  name  of  "Proctor 

(.'oal  Knail"  does  not  inviilidat.e  it     ...  v 

8.  presun)i'(i  that  auditor  and  railroad  coin  mi. ^si  oners  performed  their 

tiur.y  at  time  prescribed  by  law  as  to  as.*i<-'ssment.  etc.,  nf  railniii:  ">' 
4.  exemption  frdiu  munieipal  taxation   of  land  used  for  ajfricultur.»I 

pui'])oses  under  certain  cliarter ...    I^ 

0.  application  lor  i'xemption  fnun  road  tax  to  be  nuide  l>efo'-e  levy  i> 

tiiade— invalidity  of   lew  so    long  as  the  rate   to   be   paid   is  lelt 

blank K 

6.  wliere  levy  is  required  to  he  made  at  a  certain   time    the  powf  r  to 

make  it  is  not  lost  by  a  failure  vo  make  it  at  the  particular  time   iJ^r 

7.  the  fact  that  (iecedent   luid   at   his  death  pro]M^rty  Iarg«ely  in  excels 

of  that  listed  in  foru.er  years  is  not  evidence  that  he  Gwnt»d  suet 
property  in  t]>ose  years ...  ...  ti'S- 

8.  compulsory  ])roceedin.«r   to   list   property — priority  as   l^tween  au- 

ditor's ap-nt  aiul  sheiifl         vl'^ 

9.  inlornjation  that  certain  ]jroperty  had  not  been  list<^d — informaliry 

hecau.se  verl)al — waiver  of  informality  by  appearing  and  answer 
ing ...    '"■' 

10.  this  court  will  assume   that*  information    that   rroj)erty  had  rot 

been    listed  for  taxation  was  in  writing,  as  county  judge  acttfd 
upon  it ^^■'^ 

11.  act  forfeiting  land  of  nonresident,  without  notice  or  judicial  pn> 

cepdings   for  failure  to  list  for  taxation,   unconstitutional  and 
void -J-^ 

12.  fiscal  court  of  county,  under  General  Statutes,  had  no  authoritT 

to  levy  ad  valorem  taxes  for  pauper  purposes "^■» 

13.  county'court  of  Harrison  ccunty  had  authority  to  levy  certain  tAX 

on  railroad  in  that  county ^'' 
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TAXATION— ContlTiued.  Page. 

14.  aRreement  by  city  sot  to  tax  its  gas  plant  in  the  hands  of  pur- 
chaser from  it  a  part  of  consideration  for  purchase  and  binding 
on  city 780 

16.  legislature  may  provide  different  mode  and  time  for  assessment  of 
municipal  taxes  on  railroads  from  that  applicable  to  other  prop- 
erty and  for  different  mode  of  collection  796 

16.  railroad  not  entitled  to  discount  on  taxes  for  prompt  payment  of 

certain  municipal  taxes  allowed  on  other  property 796 

17.  such  refusal   to  allow  railroad   (U^nount  for  prompt  payment  of 

taxes  not  an  illegal  discrimination 796 

18.  assessment  of  wife's  land  as  prorerty  of  husband — purchaser  at 

tJix  sale  does  not  acquire  wife's  title ■  886 

TENDER— See  Sales  of  Personal  Property.  8  ;  Pleadings,  39. 
TIPPLING  HOUSE— 

what  constitutes  the  offense  of  keeping  tippling  house 372 

TRADE-MARK— 

1.  o«rraln  testator  by  his  will  did  not  intend   to  destroy  his  trade- 

mark, which  was  of  great  value 18 

2.  name  of  place  may  be  adopted  as  a  trade  mark 210 

8.  right  of  exclu^lveuse  of  such  trade  mark 2l0 

4.  fac  simile  of  signature  of  a  shareholder  does  nut  constitute  a  part 

of  ti'ade-mark  of  the  corporation  where  there  Is  no  sale  of  the  au- 
tograph   213 

6.  registration  showing  what  is  rdKorded  as  trade  mark J^14 

6.  dam;i);es  for  unlawful  use  of  trademark,  but  without  fraudulent 

Intent 214 

TRANSFER  TO  EQUITY— Sen  Wanie,  5— 

refusal  to  transfer  cerialn  case  to  (.rdlnary  docket  not  an  abuse  of 

disorMti')n  bv  chancellor 448 

TRAVERSE  BONO— Sf^e  Forcible  Detainer. 
TRESPASS  TO  TRY  TITLE— 

Instruori  ms  concerning  evi.ience  necessary  to   show  title   by   grant 

from  C'OnH7i')uwealth  or  bv  adverse  possession  erroneous     563 

TRUSTEE  OP"  JUUY  EUN  D— See  Jurisdiction,  13.  Sureties,  6. 
TRUSTS — S.'»^  Executors  and  Administrators,  11;  Mongages,  ::6;  Plead- 
ings, 50 — 

1.  authority  of  trustees  hr>lding  land  under  certain  deed  for  educa- 
tional purpr»st»s  to  lease  siime  51 

2.  conveyance  by  father  to  trustee  for  daughter,  with  power  to  revoke 
samo — :i  deeil  of  assignment  for  creditor  not  a  revocation  of  trust 
deed 97 

8.  wife  of  memlier  of  partnership  loaning  money  to  firm — t^mveyance 
by  onn  partner  to  secure  loan — wife  entitled  to  Le  paid  as  a  pre- 
ferred olniin  in  distributioii  of  partnership  debts 97 

4.  liability  for  money  paid  out  of  trust  fund 212 

5.  a  trustee  lias  no  right  to  become  the  purchaser  of  the  trust  funds, 
and  he  should  abandon  the  trust  when  ii.  becomes  hi.i  purpose  to 
make  the  purchase  273 

6.  jud|?meiit  aguinst  a  trustee  for  mismanagement  of  the  trust  fjind 
to  further  his  own  interests  as  a  future  purchaser  will  not  be 
sustained  where  it  is  shown  that  he  increased  the  value  of  the 
trust  by  miikinff  known  his  belief  that  the  business  was  making 
a  handsome  profit .'  273 

7.  trustee  not  liable  for  fraud  of  co-tmstee  in  certain  case        321 

8.  lands  put  in  lien  for  payment  of  funds  collected — trust  fund 
created  by  subsequent  conveyances  of  land         ...     325 

9.  violation  of  trust  by  insolvent  trustee  through  Influence  of  subse- 
q uent  trustees 321 

10.  dauprhter  having  acquired  land  and  houses  of  her  mother  through 
fraud  of  her  husband  holds  In  trust  for  the  mother 440 

11.  daughter  holds  such  property  by  constructive  trust 440 

12.  constructive  trust  denned  —  440 

13.  terms  of  trust  satisfied   In  certain  case  by  conveyance  of  land  to 
beneficiaries  when  they  became  twenty -one  years  of  age 475 

14.  order  of  sale  of  realty  charged  with  payment  of  annuity  proper  to 
repay  trustee  Installment  of  annuity  he  has  advanced 569 

15.  certain  deed  of  trust  construed  to  charge  trust  fund  upon  stock  of 
merchandise 599 
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TRUSTS—Continued. 

16.  inTestmeot  of  wife's  inooey  in  land  of  husband  by  order  of  oonrt 

— trusts — notice fiST 

17.  eiuitable  lien  exists  on  land  to  secure  funds  in  certain  trustee's 

bands 76» 

18.  such  equitable  lien  held  superior  to  claims  of  trustee's  creditors 

as  to  SHld  land 758 

19.  as<^ignn)ent   of   trustee   for   benefit   of     credit-nrs — ward*s   claims 

Asrainst  his  estate  not  preferred  under  section  7,  article  2,  chapter 
44,  Genpral  Statutes,  in  certain  case 7&k 

20.  claim  presented  as  preferred  under  said  statute  may  be  declared  to 

constitute  an   equitable  lien   on  certain  land  under  prayer  for 

tfpneral  relief 758" 

TURNPIKES— See  Forfeiture  of  Charter— 

1.  a  turnpilse  charter  having  been  amended  so  as  to  sever  the  road 

and  put  the  operation  of  a  part  of  it  into  the  hands  of  a  pur- 
chaser, the  amendment  worlced  a  new  organization S57 

2.  power  of  legislature  to  authorize  erection  of  tollgates  on  a  particu- 

lar turnpike  at  less  distance  than  those  provided  by  uriginal 
grant,  where  the  pike  was  traveled  for  several  miles  without  toll 
being  paid 257 

UNDUE  INFLUENCE— 

undue  influence  exercised  over  testator,  as  condemned  by  law,  cor- 
rectly defined 426 

USURY— See  Limitation,  17;  Landlord  and  Tenant,  18— 

1.  agreement  to  pay  one  for  repairing  a  house  the  cost  price  and  15 

per  cent,  thereon  until  paid — inten'St  in  excess  of  6  per  cent 
usurious 88 

2.  usury  in  claims  against  an  insolvent's  estate  will  be  disallowed  by 

chancellor  on  his  own  motion 98 

8.  usurious  payment  of  interest  regarded  as  payment  on  principal  .     317 

4.  usurv  purged  from  transaction  so  long  as  original  obligor  remains 

liable 317 

5.  party  having  given   his  acceptance  for  his  proportion  of  partner- 

ship note  containing  usury  is  entitled  to  ci-edit  for  his  pro  rata 

only  of  the  usury 317 

i^.  plaintiff,  having  t^ken  out  usurious  interest  in  advance,  can  not 
ask  chancellor  to  allow  it  legal  interest  in  advance 817 

7.  payment  of  mortgage  debt  and  usurious  int^jrest  by  conveyance  to 

mortgagee  of  mortgaged  land — action  to  recover  usury  barred  one 

vear  af rer  the  trnn»iOtion      80& 

VACATION  OF  JUDGMENT— See  Judgments,  1«. 
VENDOR  AND  VENDEE— See  Burden  of  Proof,  9;  Railroads,  45,  rt6, 
47;  Rescission:  Warranty — 
1.  suit  to  foreclose  vendor's  lien — terms  of  contract  of.^Ie  must  be 
alleged SO 

9.  sale  of  standing    timber — constructive  severance  and  delivery — 

passing  of  title  of  timber 55 

8.  when  such  sale  passes  title  to  timber  against  subsequent  purchaser 

of  the  land 55 

4.  sale  of  right  of  way  by  vendee  holding  by  title  bond  passes  title  to 

railway  in  certain  case 94 

5.  vendor  has  lien  on  right  of  way  of  railroad  for  damages  assessed 

— same  may  be  enforced  even  when  railroad  is  In  operation 94 

6.  sale  of  land  by  one  joint  owner  to  the  other  joint  owner — liens- 

advancement  of  money  to  vendee  by  his  wife 116 

7.  verbal  contract  by  vendor  to  reduce  purchase  price,  if  number  of 

acres  sold  fell  short,  not  inconsistent  with  written  contract  of 
sale 12(V 

8.  vendee  has  right  to  require  exhibition  of  title  by  vendor  before 

specific  execution  of  contract  is  ordered 129 

9.  vendee  may  waive  defects  in  title— hence  court  onsht  not  to  re- 

scind contract  on  account  of  such  defects  over  vendee's  protest  . .  129 

10.  vendee  under  title  bond  may  pay  balance  due  vendor  and  obtain 

deed,  even  after  execution  against  vendor  is  levied  on  land 145 

11.  vendor  may  maintain  certain  action  to  enforce  lien  for  purchase 

price,  even  if  deed  was  never  tendered— may  lie  permitted  to  ten- 
der deed  in  this  action 168 

12.  wife  of  vendor  can  not  be  compelled  to  relinquish  her  inchoate 

dower  right 16B 
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YEl9t)OB  AND  YENDBE-  Continued.  Page. 

18.  refntol  of  vendor's  wife  to  relinquish  dower— measure  of  damages 

of  vendee,  wlio  refuses  conveyance  by  husband  alone 168 

14.  Question  of  amount  of  such  dansages  for  jury  alone  to  determine. .  168 
16.  daughter  of  testator,  having  bought  his  land  from  a  mortgagee, 
entitled  to  lien  for  purchase  money  paid  and  improvements  in 
certain  case 177 

16.  finding  that  vendee  had  paid  all  purchase  money  but  |86  author- 

ized by  evidence 6S0 

17.  vendee,  upon  payment  of  that  sum,  entitled  tO  a  deed  from   his 

vendor 680 

18.  writing  signed  by  vendor  alone  enforcible  against  vendee  under 

statute  of  frauds 6S1 

19.  vendee  owes  vendor  no  duty  to  acquire  perfect  possessory  title- 

may  rely  upon  right  conveyed  by  vendor 641 

80.  suit  by  vendee  to  obtain  deed  from  vendor's  heirs— intervener, 

claiming  title  to  land  in  himself,  may  demur  to  petition  because 
It  does  not  aver  title  or  possession  in  either  plaintiff  or  his  ven- 
dor  • 680 

81.  in  such  action  judgment  awarding  plaintiff  possession,  when  he 

did  not  pray  for  it,  is  erroneous  where  intervener  has  possession .  680 
88.  suit  by  vendor  against  vendee  for  purchase  monpy— intervention 
of  third  party  claiming  land  by  prior  purchase  from  vendor- 
payment  of  money  into  court  by  vendee— pleadings 688 

88.  judgment  creditors  who  purchase  debtor's  land  not  regarded  as 

innocent  purchaser  for  value,  etc 688 

VENKE  OF  ACTION-See  Actions,  8— 

1.  action  to  enforce  judgment  after  a  return  of  *'no  property"  prop- 
erly brought  in  county  where  judgment  was  renderea 184 

8.  action  to  recover  damages  for  injury  to  land  must  be  brought  in 

county  where  land  lies 608 

8.  action  by  devisees  to  sell  for  distribution  indivisible  land  of  tes- 
tator must  be  brought  in  county  where  land  lies— subsection  8, 

section  68,  Civil  Code,  determines  venue     801 

4.  section  68  of  Code  concerning  venue  of  action  to  distribute  estate 

of  deceased  person  applies  only  to  distribution  of  personalty 801 

VENUE,  CHANGE  OF— 

certain  defendant  prejudiced  by  failure  to  grant  a  change  of  venue. .  186 
WAIVER— See  Actions,  8— 

1.  failure  of  court  to  act  upon  objection  to  the  admission  of  evidence 

—objection  waived  where  no  exception  is  taken 818 

8.  objection  to  ruling  of  court  waived  by  failing  to  take  exception  . .  818 
WAREHOUSBMBN- 

1.  custom— duty  of  warehousemen  to  insure  goods 08 

8.  party  having  been  notified  that  there  was  no  insurance  of  his 
tobacco,  warehouseman  not  liable  for  failure  to  insure 08 

3.  duty  of  warehousemen  to  insure  goods  under  their  charge 886 

4.  effect  of  notice  by  warehousemen  to  owner  that  goods  are  not  in- 

sured       886 

6.  liability  of  warehouseman  for  failure  to  insure  goods  according  to 

custom 768 

WASTE- 

1.  voluntary  waste  and  permissive  waste  defined 418 

8.  ordinary  action  of  trespass  does  not  lie  to  recover  damages  for  per- 
missive waste— suit  in  equity  is  the  remedy 418 

8.  treble  damages  for  voluntanr  waste  recoverable  by  action  at  law. .  418 
4.  destruction  and  removal  of  fence  by  life  tenant  an  act  of  volun- 
tary waste  for  which  ordinary  action  can   be  maintained  by  re- 
mainderman            418 

6.  plaintiff  in  ordinary  action  for  volunt-arv  waste,  having  averred 

acts  of  permissive  waste  also,  may  transfer  cause  to  equity 418 

6.  extent  of  estate  forfeited  by  voluntary  waste  of  tenant  on  part  of 

tenement  ... 418 

WAREHOUSE  RECEIPTS- 

obtaiued  for  antecedent  debt  from  one  having  no  right  to  transfer- 
bolder  does  not  acquire  in  regular  course  of  business 64 

WARNING  ORDER— See  Judgment.  4— 

1.  consolidated  action  against  nonresident  heirs  to  sell  ancestor's 
land— it  will  be  presumed  from  lapse  of  time  that  heirs  were  con- 
structively summoned  in  all  the  actions,  it  api)earing  that  they 
were  so  summoned  in  some  of  them 48 
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WARNING  OR DER~Con tinned.                                                                   Pag*, 
2.  failure  of  warning  order  attorney  to  report— judgOB«nt  not  prema- 
turely rendered 294 

WARRANTS  ON  THEASURBR-See  Insane  Asylums. 
W ARRANT Y- 

1.  presumed  that  vendee  must  be  eTicted  by  imramouiit  title  in  order 

to  maintain  aotion  against  vendor,  where  writing  eTidencing 
contract  of  sale  is  not  in  reoord 5d4 

2.  vendor  concluded  by  judgment  of  eviction  against  vendee  if  be 

was  notified  of  *suit  and  called  on  to  aid  Id  defense 541 

8.  vendor,  having  received  such  notice,  not  allowed  to  attempt  to 
prove  that  vendee  was  not  evicted  by  paramount  title 541 

4.  vei  dee  owes  vendor  no  duty  of  acquiring  perfect  possessory  title — 

may  rely  on  vendor's  conveyance 541 

5.  measure  of  damages  recoverable  of  vendor  where  vendee  is  evicted.  541 
WATER  COURSKS- 

1.  draining  of  poisoned  water  from  coal  mine  into  creek— rights  of 

lower  riparian  owners 169 

2.  measure  of  damages  of  lower  riparian  owners,  where  the  drainage 

is  not  necessarily  permanent 160 

8.  draining  poisoned  water  from  coal  mine  into  creek— right  of  lower 
riparian  owners 199 

4.  damages  recoverable  by  such  owners  that  have  been  incurred  up 

to  time  of  trial,  where  injury  is  not  necessarily  permanent  . .         199 

5.  changing  its  course  by  throwing  debris,  rock  and  other  obstroc- 

tions  into  the  channel  to  the  Injury  of  the  land  of  an  adjacent 
owner SQ9 

6.  flow  of  water  from   land  of  one  to  neighbor's  land — nuisance — 

damages 696 

7.  right  of  draining  surface  wat.er  Into  a  natural  water  course,  even 

if  lower  proprietor  is  Injured  by  increased  flow 90d 

WAY,  RIGHT  OF-See  Railroads,  7,  8- 

railroad  can  not  acquire  way  through  private  property  by  paK>l  dedi- 
cation         652 

WILLS— See  Burden  of  Proof,  8;  Evidence,  81,  72— 

1.  order  of  probate  in  this  State  'f  will  of  nonresident  conclasive  in 

collateral  proceedings  unless  superseded,  annulled  or  reversed 68 

2.  clause  in  will  prohibiting  devisee  from  ever  falling  land  void- 

devisee  takes  fee  simple  title 1T9 

8.  finding  of  jury  against  the  will  not  disturbed  where  the  finding 

did  not  show  passion  or  prejudice,  though  the  weight  of  evidence 
was  for  the  will 376 

4.  unnatural  and  unreasonable  provisions  in  a  will  evidence  of  testa- 

mentary incapacity 376 

5.  an  instruction  to  find  for  the  will,  if  the  testator  had  the  capacity 

to  know  his  wife  and  children  and  his  estate  and  "to  dispose  of 
same  in  a  rational  manner,  according  to  a  fixed  purpose  of  his 
own,"  was  not  misleading 376 

6.  unnatural  and  unreasonable  provisions  in  a  will  are  evidence  of  a 

want  of  testamentary  capacity 376 

/       7.  testator  by  mistake  signed   name   to  will  "Whpps,"   instead  of 

"Whlpps"-will  valid 406 

•     '  .    8.  question  of  regularity  of  manner  of  execution  of  will  Is  for  court 
•J  where  evidence  is  not  conflicting 403 

9.  "undue  influence"  correctly  defined  in  certain  instructions    426 

'       10.  error  to  instruct  jury  that  a  testator  of  sound  mind,  and  not  qd- 

duly  influenced,  may  dispose  of  his  estate  as  he  pleases 426 

^         11.  all  law  of  will  contest  case  not  required  to  be  set  out  In  one  In- 

^  struction 426 

12.  former  will  executed   and  revoked  competent  evidence  of  fixed 

purpose  of  testator 430 

18.  evidence  clearly  shows  alleged  will  to  be  a  forgery 434 

;        14.  probate— evidence  required  to  show  change  of  residence  from  one 

county  to  another  by  testator 461 

15.  right  to  probate  will  barred  by  lapse  of  ten  years  before  propound- 

ing of  it   684 

16.  where  whole  will  or  none  of  It  Is  testators*   will    Instructions 

should  not  authorize  jury  to  find  part  of  it  t-o  be  testators'  will      718 
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